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P  E  E  F  A  C  E. 


The  Common  Law  Commissioners  (a)  observed,  in  their  able  report 
upon  which  the  New  Rules  of  Pleading  were  mainly  founded,  that 
in  the  event  of  their  recommendations  being  adopted,  some  difficulties 
would  probably  occur  in  the  outset  with  respect  to  the  proper  form 
of  pleading  in  particular  cases,  and  to  the  course  of  the  evidence 
upon  'particular  issues ;  but  they  anticipated  that  within  a  short 
period  the  principles  of  the  new  law  would  be  permanently  settled, 
at  the  expense  of  some  adjudged  cases. 

After  a  lapse  of  thirteen  years  from  the  promulg^ation  of  the  New 
Rules,  I  believe  the  period  anticipated  by  the  Commissioners  has 
arrived ;  and  taking  the  first  edition  of  this  book  as  a  groundwork,  I 
have  endeavoured  to  produce  in  a  compendious  form,  a  complete  col- 
lection of  all  the  ordinary  precedents  in  pleading,  with  copioufe  notes 
upon  the  law  practice  and  evidence,  connected  with  each  precedent ; 
but  as  compression  has  been  my  aim,  I  could  not,  without  swelling 
the  book  to  a  most  inconvenient  bulk,  do  more  than  refer  to  many 
precedents  of  less  usual  occurrence,  which  are  to  be  found  at  length 
in  the  reports.  I  think  it  right  to  state,  that  but  little  of  the  first 
edition  of  this  work  has  been  preserved,  at  least  as  respects  the  pleas 
and  replications,  the  forms,  in  many  instances  having  been  entirely 
remodelled  by  myself,  and  several  new  ones  added ;  in  addition  to 
which,  I  have  rewritten  nearly  all  the  notes,  and  such  of  the  prece- 
dents as  I  have  retained,  I  have  carefully  resettled  in  accordance 
with  the  most  recent  cases.  I  have  also  prefixed  short  preliminary 
observations  to  the  more  important  subjects ;  these  observations  are 
intended  to  convey  the  general  leading  principles  of  the  law  con- 
nected with  each  title  (Z>),  and  for  this  purpose  I  have,  in  framing 
them,  selected  all  that  appeared  to  me  to  be  valuable  in  the  notes  of 


(«)  The  Commissioners  were  J.  B.  Bosaiiquet,  Esq.,  E.  H.  Alderson,  Esq.,  J.  Patte- 
80n,  Esq.,  and  Serjeant  Stephen;  the  first  three  were  subsequently  raised  to  the  Bench. 

(6)  An  apparent  exception  to  this  principle  occurs  in  p.  147,  in  consequence  of  the 
observations  having  been,  by  mistake,  printed  before  the  title  of  the  count  for  use  and 
occupation,  to  which  count  alone  these  observations  have  reference. 


iv  PREFACE. 

the  former  edition  of  this  work,  interweaving  with  them  references  to 
the  most  recent  reported  cases,  or  the  best  modern  treatise,  where 
further  information  may  be  acquired.  This  I  thought  might  be 
useful,  as  affording  to  the  practitioner  a  ready  clue  to  necessary  in- 
formation on  the  subject,  upon  which  he  might,  possibly  with  inade- 
quate time  allowed  him,  be  called  upon  to  prepare  pleadings.  A 
reference  to  the  preliminary  observations  on  the  common  counts  and 
particulars  of  demand  in  assumpsit,  pp.  45  to  48 ;  on  the  effect  of 
the  general  issue  in  that  action,  pp.  216  to  231 ;  to  the  articles  "  limi- 
tations," p.  356,  "judgment  recovered,"  p.  347,  "payment,"  p.  370, 
"  rescinded  contract,"  p.  384,  "  set-off,"  p.  388,  "  tender,"  p.  402, 
"  bonds,"  p.  419,  and  "  public  companies,"  p.  380,  will  best  explain 
the  plan  of  the  work  in  this  respect. 

I  believe  all  the  reported  cases  that  have  been  decided  on  the  New 
Rules  of  Pleading  will  be  found  referred  to  either  directly  in  this 
work,  or  indirectly  by  reference  to  other  cases  in  which  they  are 
cited ;  but  in  a  book  intended  to  contain  the  points  of  nearly  five 
thousand  cases,  mistakes  and  omissions  are  of  natural,  and  I  hope 
pardonable,  occurrence.  I  am  not  unaware  of  the  difficulty  of  the 
task  I  have  attempted,  and  I  therefore  offer  the  work  to  the  pro- 
fession with  some  diffidence.  I  will  merely  add,  that  though  I  have, 
in  some  few  instances,  hazarded  suggestions  and  opinions  unsup- 
ported by  authorities,  I  have  never  done  so  without  previously  sub- 
mitting them  to  several  professional  friends  of  considerable  expe- 
rience, and  eminent  for  their  knowledge  of  the  science  of  pleading; 
from  all  of  whom  I  have  invariably  received  the  most  kind  and  ready 
assistance,  and  to  whom,  I  beg  leave,  in  this  general  way,  to  return 
my  acknowledgments. 

1  must  apologise  for  the  length  to  which  the  Index  has  extended  ; 
but  those  who  know  how  much  of  the  practical  utility  of  a  book  de- 
pends upon  the  index  being  full  and  complete,  will,  I  trust,  pardon  a 
little  prolixity  in  that  part. 

HENRY  PEARSON. 

5,  Brick  Court,  Temple, 
April,  1817. 
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PRECEDENTS,  &c. 


COMMENCEMENTS  AND  CONCLUSIONS  OF  PLEADINGS. 


I.  OF  DECLARATIONS. 


1.  IN  ACTIONS  COMMENCED  IN  THE  SUPERIOR  COURTS. 

Obs.  (a).  These  fonns  of  the  commencements  of  declarations  are  prescribed  by  Rule 
of  all  the  Courts,  Mich.  T.  3  W.  4,  founded  upon  the  Uniformity  of  Process  Act, 
2  W.  4,  c.  39,  s.  21.  The  1  &  2  Vict.  c.  110,  s.  2,  enacts  that  all  personal  actions 
shall  be  henceforth  conunenced  by  writ  of  summons.  The  old  forms  are  still  appli- 
cable in  ejectment,  and  in  actions  removed  from  inferior  Courts,  and  therefore  not 
commenced  by  the  process  given  by  the  Uniformity  of  Process  Act,  post,  8.  The 
non-observance  of  the  new  forms  will  in  some  cases  be  a  ground  of  demurrer, 
but  in  general  can  only  be  taken  advantage  of  by  an  application  to  a  judge  (or 
the  Court)  to  set  aside  the  declaration  ;  see  notes,  infra  ;  Turner  v.  Denman,  4 
Tyrw.  313 ;  Alderson  v.  Johnson,  2  M.  &  W.  71  ;   Hart  v.  Dalbi/,  2  Dowl.  257. 

(n).  Title  of  the  Court.— By  Rule  of  all  the  Courts,  Mich.  T.  3  W.  4,  1832,  it  is  or- 
dered that  every  declaration  shall  in  future  be  entitled  in  the  proper  Court.  It 
is  irregular  to  entitle  it  at  the  back  only;  Ripling  v.  Watts,  4  Dowl.  290.  The 
entitling  a  declaration  in  the  wrong  Court  would  not  be  a  ground  of  demurrer, 
but  the  defendant  might  cause  it  to  be  set  aside  before  plea.  The  neglect  to 
entitle  the  declaration  in  any  Court  would  seem  to  justify  a  demurrer ;  or  the 
defendant  might  apply  to  a  judge  to  set  it  aside. 

(c).  The  Date  of  the  Declaration.— By  Rule  of  all  the  Courts,  Mich.  T.  3  W.  4, 
1832,  it  is  ordered,  that  "  every  declaration  shall  in  future  be  entitled  of  the 
day  of  the  month  and  year  on  which  it  is  fled  or  delivered;"  and  by  the  Rules 
on  Pleading,  Hil.  T.  1S34,  "every  pleading,  as  well  as  the  declaration,  shall  be 
entitled  of  the  day  of  the  month  and  year  when  the  same  was  pleaded,  and  shall^ 
bear  no  other  time  or  date."  AppcaraTices  may  now  be  entered,  and  a  plaintiff 
may  declare,  in  vacation  as  well  as  in  term ;  and  therefore  a  declaration  need  not, 
as  was  formerly  necessary,  be  entitled  in  term.  A  declaration  or  other  pleading 
bearing  date  on  a  different  day  from  that  on  which  it  is  delivered,  might  be  set 
aside  as  irregular,  Ifodson  v.  Fcnncll,  1  M.  cSr  W.  373 ;  S.  C  7  Dowl.  208  ; 
Mills  v.  Brown,  9  Dowl.  151,  provided  the  opposite  party  ai)ply  promptly ; 
Newnham  v.  Hunnci/,  5  Dowl.  259.  Dut  it  is  not  a  ground  of  demurrer,  iYf«/ 
V.  liichardson,  2  Dowl.  89;  lUirsanl  v.  hash,  (i  Jurist,  1102,  unless,  in  the  case 
of  a  plea,  it  were  datod  before  the  declaration  ;  or  in  the  case  of  a  declaration,  it 
appeared  on  tlie  pleadings  that  the  cause  of  action  arose  after  the  time  of 
declaring;  Pugh  v.  llolnnsun,  1  T.  11.  110;  Wainurighl  w  Bland,  5  Dowl. 
318;  Furrctt  v.  Slower,  8  Dowl.  105.  The  omission  of  the  words  "in  the  year 
of  our  Lord"  would  be  irregular;  Holland  v.  Tealdi,  8  Dowl.  320;  1  Chit. 
Arch   8th  ed.  193,  n.  (A).     The  plaintiff  cannot  declare  until  the  expiration  of 


2  COMMENCEMENTS  AND  CONCLUSIONS 

0ns. —  eight  days  after  the  service  of  the  writ  of  suminom,  inchisive  of  the  day  of  ser- 
vice. When  an  appearance  is  entered,  the  plaintiff  tfiust,  in  order  to  prevent 
judgment  of  n07i  pros.,  declare  before  the  end  of  the  term  next  after  such  appear- 
ance; Foster  V.  Pn/we,  8  M.  &  W.  664;  S.  C  9  Dowl.  749.  If  the  defendant 
do  not  appear,  the  plaintiff  must  declare  before  the  end  of  the  term  next 
after  the  eighth  dav  inclusive  from  the  execution  of  the  writ,  to  prevent  a  non 
pros.;  Tidd's  Sup.'l25,  a.d.  1833;  1  Chit.  Arch.  8th  ed.  184.  If  there  be  no 
non  pros,  signed  (after  a  four  days'  written  demand  of  declaration),  the  writ  is  in 
operation,  so  as  to  enable  the  plaintiff  to  declare  within  a  year  next  after  the 
eighth  day,  inclusive,  from  the  execution  of  the  process;  1  Chit.  Arch.  185; 
Tidd,  9th  ed.  421.  Although  the  writ  is  now  in  all  the  Courts  the  commence- 
ment of  the  action  from  the  time  it  was  issued,  Alston  v.  Underhill,  2  Dowl.  P. 
C.  26;  Thompson  v.  Dkas,  1  C.  &  M.  768  ;  yet  it  may  often  be  material  for 
the  defendant,  for  the  purposes  of  pleading,  that  the  declaration  should  be  pro- 
perly entitled. 

(d).  Venue. — By  the  New  Rules,  Hil.  T.  1834,  reg.  8,  "  the  name  of  a  county  shall 
in  all  cases  be  stated  in  the  margin  of  a  declaration,  and  shall  be  taken  to 
be  the  venue  intended  by  the  plaintifi";  and  no  venue  shall  be  stated  in  the  bodj/ 
of  the  declaration,  or  in  any  subsequent  pleading,  provided  that  in  cases  where 
local  description  is  now  required,  such  local  description  shall  be  given.  There- 
fore, even  in  cases  where  the  venue  is  local,  the  statement  of  the  venue  in  the 
margin  will  suffice,  unless  local  description  be  also  essential  from  the  nature  of 
the  action,  as  in  ejectment,  trespass,  and  replevin  ;  see  those  forms  of  action, 
post ;  Tremeerc  v.  Morrison,  1  B.  N.  C.  89 ;  S.  C.  4  M.  &  Sc.  609 ;  Buckioorth 
V.  Simpson,  1  C.  M.  &  R.  834.  Venue  is  either  local  or  transitory  ;  see  the  notes 
to  the  different  forms  of  action,  post ;  and  generally  1  Saund.  76,  n.  2  ;  1  Chit. 
PI.  7th  ed.  279.  The  neglect  to  state  ani/  venue  in  any  part  of  tbe  declaration, 
either  in  the  margin  or  body,  may  be  visited  by  a  demurrer ;  Remington  v. 
Taylor,  1  Lutw.  235  Since  the  assizes  for  the  Northern  and  Southern  divisions 
of  Lancashire  have  been  held  at  different  places,  it  would  seem  to  be  proper  to 
state  the  venue  in  actions  to  be  tried  in  that  county  thus; — "  Lancashire, 
Southern  [or  Northern']  Divisio)i."  By  the  New  Rules,  Hil.  T.  1834,  in 
"  trespass  (juare  clamumfregit,  the  defendant  may  demur  specially,  if  the  name, 
or  abuttals  or  other  description  of  the  close  be  not  given,"  post.  The  insertion 
of  venue  in  the  bodi/  of  the  declaration,  in  violation  of  the  above  Rule  of  Hil.  T., 
is  not  the  subject  of  demurrer.  The  defendant  can  only  apply  b)'  summons  to 
a  judge  at  chambers  to  strike  out  such  siipeifluous  statement  of  the  venue 
at  the  plaintiff's  expense;  Farmer  v.  Champneys,  1  C.  M.  &  R.  369;  S.  C.  2 
Dowl.  680;  Fisher  v.  Snow,  3  Dowl.  27;  Toicnaend  v.  Gurncy,  id.  108;  1  C. 
M.  &  R.  590,  S.  C.  If  the  venue,  when  local,  be  laid  in  the  wrong  countj',  the 
defendant  may  demur,  if  the  objection  appear  on  the  face  of  the  record,  Tremeere 
V.  Morrison,  4  M.  &  Scott,  G09 ;  otherwise  the  objection  should,  it  seems,  be 
pleaded;  Boyes  v.  Heuetson,  2  B.  N.  C.  575;  S.  C.  2  Scott,  831.  But  after 
judgment  bv  default,  or  verdict  for  the  plaintiff,  the  defect  is  cured;  16  &  17 
Car.  2,  c.  8  ;"4  &  5  Ann,  c.  16,  s.  2;  1  Saund.  241,  and  note;  Tidd,  9th  ed.  427. 
The  scilicet  ("to  wit  ")  following  the  venue  in  the  margin  may  be  omitted.  It 
is  not  mentioned  in  the  above  forms  given  by  the  judges. 

(e).  The  Plaintiff's  Name,  SjC. — The  christian  and  surname  of  the  plaintiff  should 
regularly  be  stated.  It  is  necessary  to  state  the  names  of  all  the  parties  suing 
or  being  sued,  however  numerous  they  may  be,  and  although  they  constitute  a 
trading  firm  or  conipan\',  unless  they  be  incorporated,  or  authorized  by  the  sta- 
tute to  sue  as  a  company  or  body  by  a  given  title.  Formerly  the  misnomer  of 
the  plaintiff  or  defendant  miglit  have  been  pleaded  in  abatement;  but  the  statute 
for  the  amendment  of  the  law,  3  &  4  W.  4,  c.  42,  s.  11,  provides,  "  that  no  plea 
in  abatement  for  a  misnomer  shall  be  allowed  in  any  personal  action ;  but  that 
in  all  cases  where  it  would,  but  for  this  act,  have  been  by  law  pleadable  in 
abatement  in  such  actions,  the  defendant  shall  be  at  liberty  to  cause  the  decla- 
ration to  be  amended  at  t^ie  costs  of  the  plaintiff,  by  inserting  the  right  name, 
upon  a  judge's  sunnnons  founded  on  an  affidavit  of  the  right  name;  and  in  case 
such  summons  shall  be  discharged,  the  costs  of  such  application  shall  be  paid  by 
the  party  applying,  if  the  judge  shall  think  fit."  But  tliis  appears  only  to  applv 
to  the  misnomer  of  the  ilefindunt;  Lindsay  v.  Walla,  4  Scott,  471.  The  mis- 
nomer of  the  ;)/«/H//y/'(allhongh  there  be  a  person  of  the  name  erroneously  used) 
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Obs. — is  no  ground  of  nonsuit,  if  he  identify  himself  as  the  real  creditor  or  claimant, 
and  show  that  he  is  the  part\'  actually  enforcing  the  proceedings,  and  defendant 
be  not  deceived;  Boughton  v.  Frere,  3  Campb.  29;  Moody  v.  Aslat,  3  Dowl. 
486;  and  see  Fishei-  v.  Magnai/,  1  D.  &  L.  40.  Where  the  writ  is  wrong,  it 
will  be  proper  to  commence  the  declaration  thus: — "yl.  B.  at  whose  suit  the 
writ  of  summons  was  issued  in  this  cause  by  the  name  of  E.  B.  by,  &c. 
complains,"  &c.  The  general  rule  is,  that  the  declaration  must  not  contra- 
dict the  writ  in  describing  the  charucler  in  which  the  plaintiff  states  in  his 
writ  that  he  is  suing.  If  the  process  be  by  the  plaintiff  in  a  representative 
capacitj/,  thus — "as  executor,"  see  Tidd,  9th  ed.  4.50;  1  Chit.  Arch.  8th  ed. 
192;  As/morlh  v.  Ri/al,  1  B.  &  Ad.  19;  Delves  v.  Strange,  G  T,  R.  158; 
Attwood  V.  liutlenburi/,  5  Moor,  209 ;  or  "  as  assignee  of  a  bankrupt,"  id. ;  or  if 
the  writ  be  at  the  suit  of  the  plaintiff  ^?;j  tarn,  id, ;  Cunning  v.  Davis,  4  Burr. 
2417;  the  declaration,  though  it  will  not  be  demui-rable,  may  be  set  aside  for 
irregularity,  if  the  plaintiff  declare  generally  in  his  individual  character.  But  it 
seems  that  if  the  process  be  general,  the  plaintiff  may  declare  specially,  or  in 
autre  droit ;  Ashiooi-th  v.  llyal,  I  B.  8c  Ad.  1 9 ;  Marzetti  v.  Joujfroy,  1  Dowl. 
44 ;  Knowles  v.  Johnson,  2  Dowl.  fi53  ;  Ikley  v.  Ilslej/,  3  C.  &  J.  330 ;  1  Dowl. 
310,  S.  C;  Tidd,  9th  ed.  450.  And  the  superfluous  description  in  the  writ  of 
the  plaintiff,  as  holding  a  representative  character,  without  stating  that  he  sues 
"  as"  such,  (viz.  "  as  executor,"  &c.)  but  merely  alleging  "  A.  B.  executor,  &c. 
complains,"  &c.  will  not,  it  seems,  bar  or  prevent  a  general  declaration  thereon 
by  the  plaintiff  upon  a  cause  of  action  accruinc;  to  him  personally  in  his  private 
character;  Lloi/d  v.  Williams,  2  Bla.  R.  722^  1  B.  &  P.  383,  note  (b);  Anon. 
1  Dowl.  97;  Watson  v.  Pilling,  6  Moor,  CG  ;  3  B.  &  B.  4,  ,S'.  C. ;  Knowles  v. 
Johnson,  2  Dowl.  G53.  Although  the  plaintiff  describe  himself  in  the  com- 
mencement of  the  declaration  thus,  "  A.  B.  executor,"  &c.,  or  "assignee,"  &c., 
without  showing  in  the  body  of  the  declaration  any  cause  of  action  accruing  to 
him  in  such  character,  and  the  body  of  the  declaration  state  a  right  of  action 
resulting  to  the  plaintiff  individually,  yet  the  defendant  cannot  demur,  or  take 
any  objection ;  for  the  description  of  the  plaintiff's  special  capacity  may  be 
rejected  as  surplusage;  Rei/nolds  v.  Welsh,  1  C.  M.  &  R.  580;  Hargreaves  v. 
Holden,  id.  note  («);  Free  v.  White,  1  Dowl.  N.  S.  58G.  If  the  wit  be  at  the 
suit  of  two  parties,  and  the  declaration  be  by  one  only,  it  will  be  set  aside  for 
irregularity;  Rogers  v.  Jenkins,  1  B.  &  P.  383,  And  in  general  the  name  of  a 
party  not  mentioned  in  the  writ  cannot  be  added  as  a  plaintiff  in  the  declaration; 
but  where  the  name  of  the  official  assignee  of  a  bankrupt  had  been  omitted  in 
the  writ  and  declaration  at  the  suit  of  the  assignees,  the  Court  allowed  his 
name  to  be  introduced  asa  joint  plaintiff,  as  an  amendment,  on  payment  of 
costs;  Baker  v.  Nearer,  1  Dowl.  GIG;  1  C.  &  M.  112,  .S'.  C.  And  where  in 
an  action  by  executors  the  defendant  pleaded  in  abatement  the  non-joinder  of 
one  executor  who  had  not  proved,  the  Coiu't  allowed  the  proceedings  to  be 
amended  by  adding  his  name,  on  payment  of  costs,  as  the  Statute  of  Limitations 
would  have  barred  a  fresh  action;  but  they  intimated  that  in  future  no  amend- 
ment of  that  kind  would  be  allowed,  except  to  avoid  the  operation  of  that  statute; 
Lakin  v.  Watson,  2  Dowl.  GG3.  It  is  not  unusual  to  state,  A.  B.  "  the  plaintiff 
in  this  suit,"  by,  &c.  complains,  &c. ;  but  this  is  not  necessary,  although  the 
plaintiff  is  afterwards  called  "the  plaintiff"  in  the  declaration. 

(f).  Declaration  hi/  Attorney  or  in  Person. — The  omission  to  state  whether  the  plaintiff 
sues  or  declares  by  attorney  or  in  person,  may  be  made  the  subject  of  an  appli- 
cation to  a  judge  to  set  aside  the  declaration  as  not  being  in  conformity  with  the 
form  prescribed  by  the  judges ;  and,  sewblc,  a  demurrer  might  be  sustained,  see 
Butler  V.  IMapp,  10  Bing.  391.  All  persons,  except  married  women,  infants 
and  idiots,  may  sue  and  declare  by  attorney;  Tidd,  9th  ed.  92,  93;  1  Ch.  Arch. 
8th  ed.  G4.  Infants  must  sue  bj' guardian  or  next  friend;  idiots  must  sue  in 
person  ;  corporations  by  attorney  appointed  under  tlieir  common  seal ;  see  id, ; 
Co.  Lit  GG  b. 

(o).  The  Defendant's  Name. — The  effect  of  a  misnomer  of  the  defendant  and  the  mode 
of  taking  advantage  of  it,  has  been  rdready  noticed,  see  ante,  (e).  It  may  be 
added,  that  by  the  statute  3  i^t"  1  W .  I,  c.  42,  s.  12,  "  in  all  anions  upon  bills  of 
exchange  or  proaiisson/  nulis,  or  other  irrittcn  instruments,  any  of  the  parties  ti» 
whicli  are  designated  by  llie  initial  leticr  or  letters,  or  some  contraction  of  the 
christian  or  fust  name  or  names,  it  sliall  be  sufficient  in  every  affidavit  to  hold 
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Obs. —  to  bail,  and  in  the  process  or  dedaralion,  to  designate  such  persons  by  the  same 
initial  letter  or  letters  or  contraction  of  the  christian  or  first  name  or  names, 
instead  of  stating  the  christian  or  first  name  or  names  in  full."  There  is  no 
material  or  objectionable  misnomer  of  the  right  name,  if  the  mistaken  name  be 
idem  sonans,  see  Rex  v.  Shakespf.are,  10  East,  83,  where  Shakepear  for  Shake- 
speare was  held  a  material  misnomer;  ]\'ebb  v.  Laiurcnce,  1  C.  &  RI.  80G, 
Lawronce  for  Lawrence  held  immaterial;  Abithol  v.  Bcneditto,  instead  of  Bene- 
detto, 2  Taunt.  401,  held  inunaterial;  Dickinson  v.  Boivcs,  16  East,  110,  Kay 
for  Key,  held  inunaterial.  Where  the  defendant  is  misnamed  in  the  process,  it 
may  be  advisable  to  declare  against  him  thus — "A.  B.,  by  'Src.  complains  of  C.  D. 
who  has  been  summoned  bi/  l/ic  nnine  oj  E.  D.  to  answer,"  &c. ;  Hobson  v. 
Wadsworth,  8  Dowl.  001.  A  party  who  executes  a  deed  by  a  wrong  name 
should  be  sued  by  thai  name;  Gould  v.  Buiiies,  8  Taunt.  501;  Crawford  v. 
StachwcU,  2  Stra.'l21S;  WUliaim  v.  Briiant,  5  M.  &  W.  447.  Upon"  a  writ 
against  two  per.sons,  the  declaration  will  not  be  irregular,  although  one  only  be 
declared  against,  the  cause  of  action  being  against  him  only,  provided  no  pro- 
ceedings be  taken  against  the  other  party;  Evans  v.  Wliitchead,  2  M.  &  R.  367; 
Boivles  V.  Bilton,  2  C.  &  J.  174.  There  camiot  in  anj^  case  be  a  writ  against 
two  and  a  declaration  against  cnc/i  separately  upon  such  writ;  for  by  Rule, 
Mich.  'J\  3  W.  4,  reg.  1,  "  every  writ  of  summons  shall  contain  the  names  of 
all  the  defendants,  if  more  than  one  in  the  action,  and  shall  not  contain  the 
name  or  names  of  any  defendant  or  defendants  in  more  actions  than  one." 
Pepper  v.  Whalley,  1  Bing.  N.  C.  71. 

(h).  Summoned  to  anstcer  the  said  F/ainti(f',  S,c.—A  declaration  in  trespass  by  two, 
connnencing  "  A.  B.  and  C.  D.  complains"  &c.  and  stating  that  the  defendant 
was  summoned  to  answer  the  plaintiff'  {iuatead  of  plaintiffs)  is  not  demurrable  ; 
Lyngv.  Sutton,  4  M.  &  Sc.  417.  Sometimes  it  is  stated,  in  accordance  with 
the  form  of  the  issue,  that  the  defendant  has  been  summoned  to  answ-er  the 
plaintifl",  "  by  virtue  of  a  writ  issued  on,"  Sec.  But  this  is  unnecessary,  though 
not,  it  seems,  irregular;   Dupre  v.  Lungridge,  2  Dowl.  584. 

(i).  The  Form  of  Action. — The  Rule  of  Mich.  T.  3  W.  4,  does  not  expressly  re- 
quire that  the  form  of  action  be  mentioned  in  the  introductoiy  part  of  the 
declaration.  The  form  given  by  the  judges  concludes,  "  who  has  been  summoned 
to  answer  &;c."  The  "  &c."  does  not  necessarily  import  that  the  form  of  action 
is  to  be  stated.  And  it  seems  that  it  may  be  altogether  omitted;  Ball  v, 
Hamlet,  1  C.  M.  &  R.  575  ;  S.  C  3  Dowl.  188.  It  is  a  mere  recital  of  a  matter 
which  is  shown  by  the  declaration  itself;  and  it  is  observable,  that  the  form  of 
the  issue  promulgated  by  the  New  Rules  does  not  notice,  in  the  introductory 
part,  the  nature  of  the  action  in  this  respect ;  Ferguson  v.  Mitchell,  2  C.  M.  & 
R.  689.  It  is,  however,  usual  to  state  the  form  of  action  in  the  commencement 
of  the  declaration.  Care  must  be  taken,  in  laying  the  form  of  action,  that  the 
statement  of  it  in  (he  writ  of  summons  be  strictly  followed  in  the  introductory 
part  of  the  declaration,  and  the  body  of  tlie  declaration  must  not  contain  a  form 
of  action  varying  from  that  mentioned  in  the  writ.  The  variance  between  the 
process  and  declaration  in  this  respect  will  not  be  grouiid  even  of  special  de- 
murrer,  Hudson  v.  Nicholson,  5  M.  &  AV.  444;  but  it  is  an  irregularity  for 
which  the  declaration  may  be  set  aside,  Anderson  v.  Thomas,  9  Bing.  678; 
case  in  K.  B.  cited  in  Thompson  v.  Dic.as,  2  Dowl.  P.  C.  94 ;  Marshall  v. 
Thomas,  2  Dowl.  P.  C.  208;  nor  is  it  waived  by  the  defendant  taking  the 
declaration  out  of  the  ofiice,  Driver  v.  Harrison,  or  Pemeller,  1  Dowl.  &  L.  72 ; 
S.  C.  5  ]\] .  &  G.  6!)4  ;  alitcr  where  the  variance  is  between  the  declaration  and 
the  nolice,  Jlri/wood  v.  Fai/rcr,  1  Dowl.  N.  S.  256.  But  where  the  writ  was  in 
debt  and  the;  declaration  was  in  dibt  and  nssumpsil  joinlh/,  the  Court  would  not 
set  them  aside,  but  loft  the  defendant  to  demur;  liollon  v.  Jefftri/,  2  Dowl.  637. 
A  variance  between  a  declaration  and  process  is  an  irregularity,  in  respect  of 
which  an  ajiplication  in  vacation  should  be  made  ])romptly  to  a  ji'.dge  at  chambers ; 
Tori/v.  Stevens,  G  Dowl.  275.  If  such  an  application  be  made,  and  the  judge 
refuse  to  interfere,  pleading  a  plea,  under  protest,  during  vacation,  is  not  such 
a  waiver  as  will  prevent  the  defendant  from  appealing  to  the  Court;  id.  In 
Thompson  v.  Dicas,  1  C.  iv:  M.  7()S ;  2  Dowl.  93,  i'.  C. ;  tlie  declaration  was  in 
trespass,  and  the  writ  was  in  case,  and  the  Court  set  aside  tiie  declaration. 
Bai/hy,  B.  observed,  "  Before  tlie  passing  of  the  2  W.  4,  c.  39,  the  writ  was 
merely  process,  and  you  were  at  liberty  to  declare  in  any  form  of  action  which 
was  suitable  to  your  case,  without  reference  to  the  writ.    Since  that  act  the  writ 
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Obs. —  orsuminons  is  tlic  commeiicenicnt  of  the  suit,  ami  must  specify  tlie  true  form  of 
action  ;  and  in  your  declaration  you  must  pursue  the  form  of  action  specified  in 
the  writ  of  summons.     Now  here  the  writ  of  summons  is  '  in  trespass  on  the 
case,'  and  when  you  come  to  declare,  will  warrant  a  declaration  in  trespass  on 
the  case,  and  trespass  on  the  case  onli/.     When  therefore  you  declare  in  '  tres- 
pass' what  is  wrong?   Why  the  declaratiuii,  which  is  not  warranted  by  the  writ 
of  summons.     The  declaration  therefore  in  this  case  must  be  set  aside,  and  if 
the  plaintiff's  cause  of  action  will  enable  liim  to  declare  on  this  writ,  he  is  still 
at  liberty  to  do  so."     So  where  the  writ  of  summons  was  in  "an  action  of 
trespass  on  the  case  tipon  promises,"  and  tlic  notice  of  declaration  in  "  an  action 
of  trespass  upon   the  cose,"  the  Court  set  aside  the  proceedings ;     King  v. 
Skeffington,  1  C.  &  M.  3Go.     And  a  declaration  in  "  an  action  upon  promises," 
founded  on  a  writ  in  "an  action  on  the  case,"  has  been  set  aside;  Scrivner  v. 
Wdtling,  1  Harrison  R.  8;  Edxoardsv.  Digiiaw,  2  Dowl.  210;  Lyngv.  Sutton, 
•I  M.  &  Sc.  417.     In  Ward  v.  Tummon,  1  Ad.  «&  El.  G19,  the  capias  was  in 
"  an  action  on  promises,"  and  the  declaration  in  case,  and  the  Court  set  aside 
the  declaration.     The  form  of  the  writ  of  summons  was  given  by  the  statute  2 
W.  4,  c.  39,  see  schedule  thereto.     That  form  describes  the  nature  of  the  action, 
and  must  not  be  departed  from  in  the  process.     The  writ  and  declaration  arc 
irregular,  (but  not  void,  Gunicy  v.  Hopkinson,  3  Dowl.  189,)  and  may  be  set 
aside  (if  the  defendant  apply  in  proper  time),  if  they  be  in  an  action  of  "  trespass 
on  the  case,"  Richards  v.  Stewart,  3   M.  &  Sc.  774;   10  Bing,  319,  S.  C. ;  or 
"  trespass  on  the  case  upon  promises,"  Gurnci/  v.  Hopkinson,  vbi  sup. ;  instead  of 
"an  action  upon  pronuLics."     But  the  writ  is  not  incorrect  in  describing  the 
action  as  "an  action  of  .s/f/«(/tT,"  Daviesv.  Parker,  2  Dowl.  537;  or  "an  action 
of  libel,"  id.;  Fell  v.  Jackson,  2  Dowl.  145,  instead  of  "  an  action  on  the  case  ;" 
and,  consequently,  this  description  of  the  form  of  action  may  be  pursued  in  the 
commencement  of  the  declaration.    A  declaration  in  trover  will  l)e  supported  by 
a  writ  in  "  case,"  Bale  v.  Bolton,  4  Dowl.  ItiO.     Where  the  writ  is  not  per  se 
incorrect,  it  seems  that  the  Court  will  not  set  it  aside  merely  because  the  decla- 
ration is  not  conformable  to  it  in  regard  to  tlie  form  of  action  ;  but  will  set  aside 
the  declaration  only  as  not  supported  by  the  writ ;  see  Thompson  v.  Dicas.     In 
Edivards  v.  Dignatn,  2  C.  &  M.  31fi;  2  Dowl.  240,  .S'.  C. ;  where  the  writ  was 
in  "  tvcsi\rMin,"  hnt  indorsed /'or  a  debt,  and  the  declaration  delivered  was  in  an 
action  of  "trespass  on  the  case,"  altliough  no  objection  was  taken  to  the  writ 
until  after  the  declaration  was  delivered,  the  Court  set  aside  both  the  writ  and 
declaration.    But  it  will  lie  observed,  that  the  writ  itself  was  in  that  case  informal 
and  inconsistent,  trespass  not  being  sustainable  for  a  debt;  see  also  Barker  v. 
Weedon,  1  C.  M.  &  li.  39G.     The  writ  is  not  amendable  as  to  form  of  action; 
Mills  V.  G asset t,  5  M.  &  Sc.  313. 


1 .  Declaration  after  a  Writ  of  Summons,  (a) 

'(T       In  the  Queen's  Bench  [or  "Common  Pleas,"  or  "Exchequer  of  Pleas."  (b)] 

'I'  On  the clay  of  ■ ,  a.  d. .  (c) 

I;       {ccnue)(D)  to  wit.     A.  B.  (e)  by  E.  F.  his  attorney,  [or  "in  his  own 

C       proper  person," (i)]  complains  of  C.  1).,  (o)  vvlio  lias  been  summoned (n)  to 

't'       answer  the  said  A.  1).  [or  "  plaintiff'"]  in  an  action  on :  (i) 

5                — [ijiii  assiiinpsil,  state  "  an  action  on  promises  ;  "(i) 
R               — \jfni<ii^l>l,  ''^an  action  of  debt,  and  the  plaintiff  demands  (a)  of  the 
defendant  the  sum  of  £ ,{b)  which  he  owes  to  and  unjustly  de- 
tains (c)  from  him  ;" 

(o)  II  would  be  sulTicient  to  slate  "  in  an  ilie  bixly  of  the  declaration,  terming  the  lolal 

ij        notion  of  debt "  only,   Lxnd  v.  Uousdni,   II  of  iht,-   monies    demanded   llie  sum   "above 

",         East,  65:  I'ei<^uson  v.  Mitchell,  2  C.  !M.  &  demanded,"  would  of  course  be  omitted. 

R.  689  ;  but  the  above  is  the  usual  form.     If  {b)  fliis  is  to  be  the  aggregate  or  total  of 

f\       the  short  form  be  adopted,  the  usual  words  in  the  various  sums  claimed  and  demanded  in 
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— if  in  covenant,  state  "  an  action  of  covenant  ;"(rf) 
— if  in  detinue,  state  "an  action  of  detinue,  and  the  plaintiff  demands 
of  the  defendant  certain  goods  and  chattels  [or  '  deeds  and  writings  '] 
which  he  unjustly  detains  from  him  ;" 
— if  in  debt  and  detinue  jointly,  state  "  an  action  of  debt  and  detinue,  (e) 

and  the  plaintiff  demands  of  the  defendant  the  sum  of  £ ,  which 

he  owes  to  and  unjustly  detains  from  him,  and  also  certain  goods, 
[(^-c]  which  he  unjustly  detains  from  him  ;" 
— if  in  case,  (/)  state  "  an  action  on  the  case  ;" 
— if  in  trespass,  (g)  state  "  an  action  of  trespass."] 
For  that  whereas  [here  state  the  subject-matter  or  cause  of  action,  beginning 
a  second  or  subsequent  count  thus:  "And  whereas  also,"(/?)  except  in  trespass, 
in  which  a  second  count  begins,  "  And  also  for  tliat."  (i)     Conclude  the  decla- 
ration (k)  thus:}  to  the  damage  of  the  plaintiff  of  £ ,  (/)  and  therefore 


the  declaration ;  but  a  miscalculation  in  this 
place  of  these  sums  is  not  ground  of  demurrer; 
Lord  V.  Houston,  1 1  East,  62. 

(c)  This  is  termed  the  debet  and  detinel ;  see 
Gilbert  on  Debt,  359»  399,  400.  In  actions 
by  and  against  executors  and  administrators, 
as  such,  for  debts  due  to  or  from  the  deceased, 
the  declaration  should  iep;ularly  be  in  ihe 
detinet  only,  thus  :  "  which  he  unjustly  de- 
tains from  him ;"  1  Saund.  1 ,  note  1  ;  1 12, 
note  1  ;  216,  219  d ;  Hope  v.  Hague,  3  East, 
2.  But  in  Collett  v.  Cotlett,  3  Dowl.  211, 
where  the  defendant  demurred  specially  to  a 
declaration  charging  him  in  the  debet  and 
detinet,  the  Court  gave  judgment  for  the 
plaintiff,  observing  that  the  allegation  might 
be  rejected.  And  see  Ferguson  v.  Mitchell, 
2  C.  M.  &  R.  689. 

(d)  Or  "  in  an  action  for  breach  of  cove- 
nant," if  the  writ  be  so. 

(e)  These  words  would  suffice. 

(y")  Trover  is  an  action  on  the  case,  and 
the  plaintiff  may  issue  his  writ,  and  declare  in 
trover,  as  "an  action  on  the  case."  He  may 
also  issue  his  writ  and  declare  "  in  an  action 
of  trover."  In  actions  for  slander  or  libel,  it 
will  not  be  improper  to  describe  the  form  of 
action  to  be  "an  action  of  slander,"  or  "libel," 
in  the  writ  and  declaration  ;  but  the  declara- 
tion should  pursue  the  writ  in  this  respect. 
See  ante,  4,  (i)." 

(g)  This  form  applies  in  actions  for  assault 
and  false  imprisonment,  &c. 

(/()  Second  count. — By  the  New  Rules, 
several  counts  are  not  to  be  allowed,  unless 
a  distinct  subject-matter  of  complaint  is  in- 
tended to  be  established  in  respect  of  each. 
Therefore  counts  founded  on  one  and  the  same 
principal  matter  of  complaint,  but  varied  in 
statement,  description,  or  circumbtance  only, 
are  not  to  be  allowed.  Several  examples  are 
given  in  the  Rules  themselves  (see  appendix) 
and  the  judicial  decisions  are  noticed  in  their 
proper  places  tiiroujjhout  this  work.  They 
may  all  be  found  collected  under  one  head  in 
1  Chit.  .Arch.  «th  ed.  198. 


If  there  is  only  one  contract  between  the 
parties,  and  the  plaintitf,  in  his  declaration, 
inserts  two  special  counts,  he  cannot  recover 
on  both.  The  proper  course  would  be,  to 
inseit  one  count  with  two  breaches.  Hol- 
ford  V.  Dunnelt,  7  M.  &  VV.  348.  Where 
plaintiff" declared  on  a  warranty  of  soundness 
of  a  horse,  and  in  a  second  count  stated  a 
contract  respecting  a  certain  "other"  horse, 
it  was  held  he  was  bound  to  prove  two  con- 
tracts; Deare  v.  Ivy,  4  Q.  B.  379.  And  see 
Shires  v.  Burrow,  2  Mood.  &  Rob.  405  ; 
Ward  v.  Rell,  1  C.  &  M.  848;  7  M.  &  W. 
348. 

(j)  The  word  "whereas"  would  be  im- 
proper in  the  commencement  of  a  declaration 
in  trespass;  1  Chit.  PI.  7th  ed.  271,  note(e). 

(k)  In  trespass  the  conclusion  varies  ;  see 
post,  "Trespass."  And  see  forms  of  conclu- 
sions in  actions  by  and  against  particular 
persons,  as  executors,  &c.,  post,  9,  &c.  The 
form  of  C()»c/i/c/i(/^  a  declaration  is  not  directly 
regulated  by  any  rule  of  the  Courts. 

(/)  Statement  of  Damages. — Great  care 
must  be  taken  to  demand  in  this  part  of  the 
declaration  a  sum  equal  to  the  full  amount  of 
damages  sought  to  be  recovered,  in  those 
cases  in  which  damages,  from  the  nature  and 
form  of  the  action,  consiitule  the  main  object 
of  claim,  as  in  nssDw/is/f,  covenant,  trespass, 
case  and  replevin  ;  Com.  Dig.  Pleader,  C.  84  ; 
Vin.  Ab.  Damages;  Sayer's  Law  of  Damages. 
The  jury  cannot  give  larger  damages  than  the 
amount  laid  in  the  declaration.  'J'idd,  9lh  ed. 
896.  In  actions  that  do  not  sound  in  damages, 
as  debt,  detinue,  ejecimenl,  damages  are  not 
the  gist  of  the  action,  and  a  nominal  sum  only 
is  usually  laid.  In  debt,  where  interest  is 
claimable  as  damages,  and  not  as  due  upon 
an  express  covenant  or  contract,  there  should 
be  laid  at  the  end  of  the  declaration,  as  da- 
mages, a  sum  sufficient  to  cover  the  amount 
of  inteiest.  In  an  action  by  an  inforiner  (or 
(jui  /iim  action,)  damages  are  not  recoverable, 
iind  .should  not  regularly  be  claimed. 
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he  brings  his  suit,  &c.  (»«)   \_omit  pledges,  (w)     Add  profcrl,  if  the  action  be 
by  an  executor  or  administrator,  see  post,  9,  14.] 


2.  Declaration  against  two  Defendants,  where,  in  a  former  Action 
against  one  of  them,  he  ■pleaded  the  non-joinder  of  the  other  in 
Abatement,  (o) 
In  the  Q.  B.  [or  "  C.  P."  or  "  Exchequer  of  Pleas."] 

On  the day  of ,  in  the  year  of  our  Lord,  . 

(venue)  to  wit.    A.  B.  by  E.  F.  his  attorney,  [or  "  in  his  own  proper 

person,"]  complains  of  C.  D.  and  G.  H.,  who  have  been  summoned  [_as  the 
case  may  be^  to  answer  the  said  plaintiff,  and  which  C.  D.  has  heretofore 
pleaded  in  abatement  the  non-joinder  of  tlie  said  G.  H.  in  an  action  [^f. 
proceed  and  conclude  as  directed  in  the  first  form. 


3.  Declaration  in  an  Action  against  one  of  two  Defendants,  the  other 
having  been  Outlawed,  (p). 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exchequer  of  Pleas."] 

On  the day  of ,  a.  d. ,  [day  of  declaring']. 

{venue)  to  wit.     A.  B.  by  J.  S.  his  attorney,  [or,  "  in  his  own  proper 

person,"]  complains  of  C.  D.,  who  has  been  summoned  to  answer  the  said 
plaintiff  in  an  action  on  promises,  [or  as  the  aciiou  is,  see  forms,  supra.']  For 
that  whereas  the  said  C.  D.  and  one  E.  F.,  which  said  E.  F.  by  due  course 
of  law  has  been  outlawed  [or,  if  a  woman,  say  "  waived,"]  at  the  suit  of  the 
said  plaintiff  in  this  action,  (</)  and  still  remains  so  outlawed  on  [S^-'c],  were 


(m)  "  Et  inde  producit  secfar?!."  —  The 
secta,  or  suit,  were  anciently  persons  required 
to  be  produced  to  beat  testimony  to  the  truth 
of  the  plaintiff's  allegations;  liract.  214  b; 
3  Bla.  Com.  295;  Gilb.  C.  P.  48:  Steph. 
3d  ed.  429.  The  piofert  of  the  "  suit,  &c." 
has  for  ages  been  a  mere  form. 

(h)  "The  entry  of  pledges  to  pioseculu  at 
the  conclusion  of  the  declaration  sliall  in  future 
be  discontinued;"  Kule,  iMich.  T.  3  W.  4. 
The  statement  would  not  be  ground  of  de- 
murrer, but  might  be  struck  out  on  summons. 

(o)  By  the  20th  Rule  on  Pleading,  Hil.T. 
1834,  it  is  provided,  that  "  in  all  cases  under 
the  3  &  4  W.  4,  c.  42,  s.  10,  in  which,  after 
a  plea  in  abatement  of  the  nonjoinder  of 
another  person,  the  plaintiff  shall,  without 
having  proceeded  to  trial  on  an  issue  thereon, 
commence  another  actioti  against  the  defendant 
or  defendants  in  the  action  in  wiiich  such  pica 
in  abatement  siiall  have  been  pleaded,  and  the 
person  or  persons  named  in  such  plea  in 
abatement  as  joint  contractors,  the  commence- 
metit  of  the  declaration  shall  be  in  the  above 
form." 


(/))  As  to  outlawry  in  general,  see  2  \V.  4, 
c.  39,  s.  5  ;  2  Arch,  by  Chit.;  Byrne  v. 
Munniii)^,  2  ])owl.  N.  S.  403  Where  the 
action  is  jointly  against  two,  and  one  ap- 
pears, and  the  other  is  proceeded  against  to 
outlawry,  it  is  irregular  to  declare  against  the 
party  wiio  has  appeared  until  tiie  outlawry  of 
the  other  defendant  is  complete  ;  Morton  v. 
G'eov,  9  H.  &  C.  544.  The  Court,  or  ajudgc 
in  vacation,  will,  on  application  founded  on 
affidavit,  and  that  due  diligence  is  exercised 
to  execute  the  process  against  the  other  de- 
fendant or  outlaw  him,  grant  lime  lo  declaic 
in  the  action;  see  id.  Barnes,  306;  1  Chit. 
Arch.  8th  ed.  185;  Aincs  v.  liagg,  2  Dowl.  35. 

(./)  It  must  be  expressly  alleged  that  the 
outlawry  was  "  in  this  action  ;"  see  Hauiider- 
ioii  V.  Iliiihoii,  3  Kast,  144  ;  and  see  Hai^li  v. 
CoHiiau,  15  Hast,  1.  The  record  of  outlawry 
need  not  be  referred  lo ;  1\1' Michael  </.  Johnson, 
7  Kast,  50.  The  outlawry  of  the  defendant 
n)ay  be  denied  by  a  plea  in  abatement  of  tiul 
del  record  thereof;  Conlanche  v.  I.c  Hne%, 
1  Kast,  133;    Nowlan  v.  Gcddcs,  id.  6'3i. 
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indebted  [<5'f.  atatc  the  promises  hij  the  defendant  and  E.  F.,  and  that  thetf 
"  have  not,  nor  hath  either  of  them,  paid,"  &c.  and  conclude  as  usual. 


4.  Declaration  in  Ejectment, 
See  forms,  post,  "  Ejectment." 


2.  DECLARATIONS  IN  ACTIONS  RExMOVED  FROM  INFERIOR 
COURTS  OR  COMMENCED  BY  THE  OLD  PROCESS,  (r) 

1.  Commencement  of  a  Declaration  in  the  Q.  B.  in  either  of  the 
above  Instances. 

In  the  Queen's  Bench. 

On  the day  of ,  a.  d.  ,  [the  day  plaintiff  declares.'] 

(venue)  to  wit.     A.  B.  complains  of  C.  D.  being  in  the  custody  of 

the  keeper  of  the  Queen's  Prison,  in  an  action  on  promises  [as  the  case  may 
he,  see  ante,  1,  Form  l.J    For  that  whereas,  [S,'c.  conclude  as  ante,  6,  Form  1. 


2.  The  like,  in  C.  P.  in  such  Case. 

In  the  Common  Pleas. 

On  the  day  of ,  a.  d, . 

{venue)  to  wit.     C.  U.  was  attaclied  [or  in  debt,  covenant,  or  detinue, 

"  was  summoned,"]  to  answer  A.  B.  in  an  action  on  promises  [or  as  the  case 
may  he,  see  Form  1,  ante,  5,  6,]  and  thereupon  the  said  A.B.  by  E.  F.  his 
attorney  complains.  For  that  whereas,  [S,^c.  inoceed  as  usual. 


3.  The  like,  in  the  Exchequer,  in  such  Case. 

In  the  Exchequer  of  Pleas, 

On  the day  of ,  A.  d. . 

(^venue)  to  wit.    A.  B.  a  debtor  to  our  Lady  the  Queen  cometh  before 

the  barons  of  her  Majesty's  Exchequer,  on  the day  of ,  a.  d.- , 

[the  date  of  declaration,']  by  E.  F.  liis  attorney,  and  complains  by  bill  of  CD. 
present  here  in  Court  the  same  day,  in  an  action  on  promises,  [or  as  the  plea 
may  be,  see  Form  1,  ante,  5,  G.]     For  that  whereas,  [i')-c.  as  usual. 

(r)  See  ante,},  Obs.  (a);  and  D,uld  v.  444;  S.  C.  3  M.  &  G.  191.  Tt  would  [be 
Grant  4  A.  &  E.  485.  The  cause  of  iiciioii  iri'egular  to  Mato  tliat  jjlainiiH' had  been  sum- 
need  not  be  stated  to  have  accrued  vviiliin  ilii-  mminl,  if  m  t  llnj  lact  ;  funne  v.  W'liitp,  2  D. 
jurisdiction;  Powell  v.  Anrcll,  3  Scott,  N.  II.  ^t  J..  520. 
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4.  Commencement  of  a  Declaration  in  Replevin. 
See  "  Replevin,"  post. 


3.   IN  ACTIONS  BY  AND  AGAINST  PARTICULAR  PERSONS. 

1.    Commencement  and  Conclusion  of  a  Declaration  hy  an 
Administrator. 


Intl 


le 


On  the day  of ,  a.  d. . 

(venue)  to  wit.     A.  B.  administator  of  all  and  singular  the  goods, 

chattels  and  credits,  which  were  of  G.  H.  deceased,  at  the  time  of  his  death, 
who  died  intestate,  by  E.  F.  his  attorney,  [or  "  in  his  own  proper  person,"] 
complains  of  C.  D.  who  has  been  summoned  to  answer  the  said  plaintiff  as 
administrator  as  aforesaid  in  an  action  on  promises,  (s)  [or  as  the  action  may 
be,  see  forms,  ante,  1,  2.]  For  that  whereas  [state  the  cause  of  action  as  in 
the  forms  hereafter  given,  and  conclude  thus ;]  To  the  damage  of  the  plaintiff 

as  administrator  as  aforesaid  of  ^ ,  and  therefore  he  brings  his  suit,  &c. 

And  the  plaintiff  brings  here  into  Court  (<)  the  letters  of  administration  of 
all  and  singular  the  goods,  chattels  and  credits  which  were  of  the  said  G.  H. 
at  the  time  of  his  death,  and  which  letters  were,  after  the  death  of  tlie  said 

G.  H.,  to  wit,  on  the day  of ,  a.  d. ,  granted  to  tiio  plaintiff 

by  William,  by  divine  Providence,  Archbishop  of  Canterbury,  Primate  of 
all  England,  and  metropolitan,  [or  as  the  case  may  i<?,]  in  due  form  of  law, 
and  give  sufficient  evidence  to  the  said  Court  of  the  said  grant  of  adminis- 
tration to  the  plaintiff. 

2.  Declaration  by  an  Administrator  loith  the  Will  annexed,  no 
Executor  heivg  appointed,  &ic. 

In  the . 

On  the day  of ,  a.  d.  . 

(venue)  to  wit.     A.  B.  administrator  of  all  and  singular  the  goods, 

chattels  and  credits  which  were  of  G.  II.  deceased,  with  the  last  will  and 
testament  of  the  said  G.  H.  annexed,  by  E.  F.  his,  the  plaintiff's  attorney, 
[or  "  in  his,  the  plaintiff's,  own  proper  person,"]  complains,  [Sfc.  as  before. 
Add  profcrt  as  above,  stating  that  the  letters  are  produced  and  were  granted 
"  with  the  last  will  and  testament  of  the  said  G.  H.  annexed." 


(s)  In  debt,  see  unle,  G,  note  (c).  lUims,   2  C.  M.  i^  R.  ;  S.  C.  4  Di.wl.  Ifi9. 

i^t)  The  omission  to  statu  by  uliiit  bislioij  Form  of  inulLit  of  leltcis  oC  ailmiiiisiraiioo, 

or  officer  the  letters  of  administration   have  for  the  limited  i'iMi)or.e  of  brin',Mii^'  the  action, 

been    granted    is    deniurtabk',    but    not    so  granted  by  the  Aiclibishop  of  Dublin  ;  //itt^- 

the  omission  of  their  date;  Hughes  v.  Wil-  waiiey.  Phaive,  1  M.  Sc  G.  159. 
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3.  By  an  Administrator ^  with  the  Will  annexed,  of  Goods  left 
unadministered  by  an  Executor  deceased. 

In  the . 

On  the day  of ,  a.  d.  - — . 

{venue)  to  wit.    A.  B.  administrator,  with  the  last  will  and  testament  of 

G.  H.  deceased,  annexed,  of  all  and  singular  the  goods,  chattels  and  credits 
which  were  of  the  said  G.  H.  at  the  time  of  his  death  left  unadministered  by 
O.  P.  deceased,  who  in  his  lifetime,  and  at  the  time  of  his  death,  was  executor 

of  the  said  will,  by ,  his  the  said  A.  B.'s  attorney,  [or  "  in  his,  the 

plaintiff's,  own  proper  person,"]  complains,  [^c.  proceed  as  directed  in  pre- 
ceding form.  Add  profert  thus  ;]  And  the  plaintiff  brings  here  into  Court 
the  letters  testamentary  of  the  said  G.  H.,  whereby  it  appears  that  the  said 
O.  P.  was  executor  of  the  last  will  and  testament  of  the  said  G.  H.  and  had 
the  execution  thereof,  &c.  And  the  plaintiff  also  brings  here  into  Court  the 
letters  of  administration  of  all  and  singular  the  goods,  chattels  and  credits 
which  were  of  the  said  G.  H.  at  the  time  of  his  death  left  unadministered  by 
the  said  O.  P.,  executor  as  aforesaid,  with  the  said  will  annexed,  and  which 
letters,  with  the  said  will  annexed,  were,  after  the  death  of  the  said  G,  H. 
and  O.  P.  to  wit,  [<^c.  conclude  the  profert  as  in  last  form. 


4.  By  an  Administrator  during  the  Minority  of  an  Executor,  {u) 

In  the . 

On  the day  of ,  a.  d.  — . 

(venue)  to  wit.     A.  B.  administrator  of  all  and  singular  the  goods, 

chattels  and  credits,  which  were  of  G.  H.  deceased,  at  the  time  of  his  death, 
during  the  minority  of  L.  M.,  an  infant  under  the  age  of  21  years,  who  is  exe- 
cutor of  the  last  will  and  testament  of  the  said  G.  H.  by  E.  F.,  his,  the  said 
plaintiff's,  attorney,  complains,  {8fc.  as  before  directed.  The  ptrofert  will  be 
thus ;]  And  the  plaintiff  brings  here  into  Court  the  letters  testamentary  of  the 
said  G.  H.,  whereby  it  appears  that  the  said  L.  M.  is  executor  of  the  last  will 
and  testament  of  the  said  G.  H. :  the  plaintiff  also  brings  here  into  Court 
the  letters  of  administration  of  all  and  singular  the  goods,  chattels  and  credits 
which  were  of  the  said  G.  H.  at  the  time  of  his  death,  and  which  letters  were 
after  the  death  of  the  said  G.  H*,  to  wit,  on  [^c]  granted  by  [c^c;]  to  the 
plaintiff  during  the  minority  of  the  said  L»  M.  in  due  form  of  law,  and  which 
give  sufKcient  evidence  to  the  said  Court  of  the  said  grant  of  administration  ; 
with  this,  that  the  plaintiff  will  verify  that  the  said  L.  M.  is  still  an  infant 
within  the  age  of  twenty-one  years,  to  wit,  of  the  age  of years. 


(u)  By  statute,  38  G.  3,  c.  87,  s.  6,  where      granted  to  liim  until  he  has  attained  the  age 
an  infant  is  sole  executor,  probate  is  not  to  be      of  twenty-one  years. 


I 
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5.  By  Husband  and  Wife,  Administratrix,  {x) 

In  the . 

On  the  day  of a.  d. . 


(venue)  to  wit.     A.B.  and  J.  his  wife,  which  said  J.  is  administratrix 

of  all  and  singular   the  goods,  chattels  and  credits  which   were  of  G.  H. 

deceased,  at  the  time  of  his  death,  who  died  intestate,  by  E.  F.  their  attorney, 

complain  [^'c.  as  before.     Conclude^  to  the  damage  of  the  said  A.  B.  and  J. 

his  wife,  as  administratrix  as  aforesaid,  of  .£ ,  and  therefore  they  bring 

their  suit,  &c.     \_Add  liroferl,  alleging  grant  (f  adm'mistratioii  to  the  wife 

only,  as  ante,  9. 

— ♦— 

6.  Against  an  Administrator. 

In  the . 

On  the day  of a.  d.  . 

(venue)  to  wit.     A.  B.  by  E.  F.  his  attorney,  [or  •*  in  his  own  proper 

person,"]  complains  of  C.  D.,  administrator  of  all  and  singular  the  goods, 
chattels  and  credits  which  were  of  G.  H.,  deceased,  at  the  time  of  his  death, 
who  died  intestate,  and  which  said  C.  D.  has  been  summoned  [Sfc.  proceed 
as  usual,  Form  1,  ante,  I.  See  forms  of  Causes  of  action  against  adminis- 
trators, post,  "  Executors." 

7.  By  the  Assignees  of  a  Bankrupt  or  Insolvent  Debtor,  (y) 

In  the . 

On  the day  of ,  a.  d. . 


(venue)  to  wit.     A.  B.  and  G.  H.,  assignees  of  the  debts,  estate  and 

effects  of  L.  M.  [a  bankrupt,  according  to  the  statutes  in  force  concerning 

(x)  It  is  clear  that  tlie  husband  must,  in  former ;  and  the  action  may  be  prosecuted  in 

this  case,  join  as  a  co-plaintiff ;  see  Vin.  Ab.  the  name  of  the  said  surviving  or  new  as- 

Bar.  &  F.  Q.  22  ;  Com.  Dig.  liar.  &  F.  V, ;  signee  in  the  same  manner  as  if  he  had  ori- 

Anon.  1  Salk.  282.  ginaily  commenced  it,  6  G-  4,  c.  16,  s.  67; 

(i/)  See  the  Banlcrupt  Act,  6  Geo.  4,  c.  16,  see  li'esttill  v.  Sturgess,  4  M.  &  P.  217  ; 
and  the  Bankrupt  Court  Act,  1  &  2  W.  4,  Bates  v.  Sturges,  7  l>ing.  585.  There  is  no 
c.  56,  s.  32,  35.  It  is  clear  that  the  official  provision  in  the  act  enabling  assignees  to  con- 
assignee  must  be  made  a  plaintiff,  see  iJ.  Baker  tinue  a  suit  commenced  by  a  bankrupt,  and 
V.  A'eai'er-,  cited  (uife,  3,  (e).  The  non-joinder  which  has  not  proceeded  to  judgment.  The 
of  an  assignee  as  plaintiff  would,  in  an  action  bankruptcy  of  a  plaintiff  before  judgment  may 
eacrt7iOac«u,beaground  of  nonsuit, /)os(, Pleas,  therefore  lie  pleaded  in  bar,  and  will  defeat 
"  Non-joinder."  The  consent  of  the  creditors  the  action  in  his  name,  see  plea,  /xist.  So  the 
is  not  essential  to  the  support  of  the  action ;  bankruptcy  of  one  of  several  plaintiffs  is 
Bosoti  \.Witliam!i,  2  Y.&c  J.  415.  In  order  to  matter  for  a  plea  in  bar,  post,  note;  but  in 
put  the  plaintiffs  upon  proof  of  their  character  Barker  v.  Skinuer,  Feb.  3,1835,  MS.  Mr. 
of  assignees,  the  detendant  must  plead  special-  Justice  Putteson  refused  to  allow  such  plea, 
ly,  see  "Pleas  in  Assumpsit,"  post,  title,  "As-  after  an  order  for  time  binding  the  defendant 
signees.''  When  an  assignee  dies,  or  a  new  as-  to  plead  issnably ;  and  see  Staples  v.  Holds- 
signee  is  chosen,  the  action  will  not  be  thereby  worth,  4  B.  N.  C.  144;  W'ettenliatt  v. 
abated,  but  the  Court  may,  upon  the  sugges-  Graham,  id.  714.  Assignees  can  never  be 
tion  of  such  dentil  or  removal  and  new  choice,  declared  against  "as  assignees."  They  are 
allow  the  name  of  the  surviving  or  new  as-  not  liable  to  be  sued  at  law  for  dividends,  6 
signee  to  be  substituted  in  the  place  of  the  G.  4,  c.  16,  s.  111. 
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bankrupts,  or  an  insolvent  debtor,   according  to  the  statutes  in  force  for 

the   relief  of  insolvent  debtors   in  England,  (;;)]  by  ,   their  attorney, 

complain  of  CD.  [^-c.  as  usual,  see  ante,  1,  Form  1.     Conclude^  to  the 

damage  of  the  plaintiffs  as  (a)  assignees  as  aforesaid,  of  £ ,  and  therefore 

they  bring  their  suit,  &c. 


8.  By  the  Assignees  of  a  Bankrupt  Partner  and  the  Solvent 
Partner,  (b) 

In  the . 

On  the  ' day  of ,  a.  d,  - 


(venue)  to  wit.    A.  B.  and  G.  H.  and  K,  L.,  the  plaintiffs  in  this  suit, 

which  said  G.  H.  and  K.  L.  are  assignees  of  the  estate  and  effects  of  O.  P., 
a  bankrupt,  according  to  the  statutes  in  force  concerning  bankrupts,  by  E.  F. 
their  attorney,  complain  of  C.  D.  [iS-c.  as  usual,  see  Forms,  ante,  1  to  7 ;  and 
conclude']  to  the  damage  of  the  said  A.  B.,  and  also  of  the  said  G.  H.  and 

K.  L.,  as  assignees  as  aforesaid,  of  £ ,  and   therefore  they  bring  their 

suit,  &c. 


9.  By  or  against  Attornies. 

The  Form  mill  be  as  ante,  Form  1 .  There  is  no  occasion  to  describe  the 
party  as  an  attorney  in  the  introductory  part  of  the  declaration,  although  he 
sues  on  his  bill  of  costs.  Since  the  2  W.  4,  c.  39,  an  attorney  must  sue  and 
be  sued  in  the  common  form ;  and  if  about  to  leave  England,  he  may  be 
arrested;  Flight  v.  Cooke,  1  Dowl.  &:  L.  711'.  As  to  the  privilege  of  an 
attorney  to  be  sued  in  his  own  court,  see  pos/,  *'  Pleas  in  Abatement."  An 
attorney  plaintiff,  if  he  sue  in  person,  still  has  the  right  to  lay  and  retain  the 
venue  in  Middlesex,  in  transitory  actions  ;  Partington  v.  Woodcock,  2  Dowl. 
P.  C.  550. 


(2)  See  tlie  Insolvent  Acts,  I  &  2  Vict.  c.  against  any  one  member  of  a  firm,  the  Lord 
110;  5  &  6  Vict.  c.  116;  Ford  v.  Dabbs,  2  Chancellor  may,  upon  petition,  authorize  tlie 
Dowl.  N.  S.  877.  The  consent  of  the  credi-  assignees  to  commence  or  prosecute  actions  at 
tors  need  not  be  obtained  before  bringing  an  law  in  the  names  of  ilie  assignees  and  the  re- 
action. The  fact  of  the  plainliffs  being  as-  maining  partner,  against  any  debtors  of  the 
signees  is  admitted,  unless  specially  denied,  firm,  and  obtain  judgment  as  if  the  action  had 
and  an  order  of  adjudication,  which  recites  been  brought  by  the  consent  of  such  partner; 
the  date  of  the  vesting  order,  is  evidence  of  and  the  latter  shall  not  release,  but  if  he 
that  date,  and  that  the  plaintiff's  title  accrued  claim  no  benefit  by  virtue  of  the  proceedings, 
from  that  period;  Vork  v.  Broivn,2  Dowl.  shall  be  indemnified  against  the  payment  of 
N.  S.  283.  costs,  uud  the  Chancellor,  on  petition,  may 

(a)  As  to  the  word  "  as"  here,  see  Fer-  order  liini  to  be  paid  so  much  of  the  pi'oceeds 
guso7i  V.  Mitchell,  2  C.  M.  &:  It.  687.  of  the  action  as  he  may  think  fit."     The  sol- 

(b)  To  recover  a  debt  due  to  the  firm  before  vent  partner  may  use  the  name  of  the  assignees 
the  bankruptcy,  the  assignees  and  solvent  in  bringing  actions  against  tlie  debtors  of  the 
partner  must  be  the  plaintiffs;  Tltoimison  \.  firm,  but  the  assignees  are  entitled  to  an  in- 
Frere,  10  East,  418.  'I'he  statute  6  G.  4,  demniiy  against  the  costs,  if  they  apply  for  it. 
Ci  16,  s,  89,  enacts,  "  that  in  any  commission  Whitehead  v.  Hvghes,  2  C.  &  M.  318. 
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10.    By  one  of  the  public  Officers  of  a  Banking   Company,   under 
7  Geo.  4,  c.  46,  s.  4.  (c) 

In  tlie . 

On  the day  of ,  a.  d. ■. 

(venue)  to  wit.  A,B.,  who  before  and  at  the  time  of  the  commence- 
ment of  this  suit,  {(l)  was  and  still  is  one  of  the  public  officers  of  certain 
persons  united  in  copartnership  for  the  purpose  of  and{e)  carrying  on  the 
trade  and  business  of  bankers  in  England,  according  to  the  statutes  in  such 
case  made  and  provided,  under  the  style  and  firm  of  "  The  Com- 
pany,"(/)  and  which  said  A.B.  had  been  and  was  before  the  commencement 
of  this  suit  duly  nominated  and  appointed,  {g)  and  was  accordingly  then  and 
still  is  such  public  officer  as  aforesaid,  pursuant  to  and  according  to  the 
form  and  effect  of  the  said  statutes,  and  who  now  sues  on  behalf  of  the  said 
company,  (/()  according  to  the  force,  form  and  effect  of  the  said  statutes,  by 

,  his  attorney,   complains,  [^r.  proceed  as  ante,  Form  1.]     For  that 

whereas   \_2yrocced  as  usual,  laying  the  debt  and  piromise  "  to  the  said  com- 
pany," and  conclude  thus,^  to  the  damage  of  the  said  company  of  £ , 

and  therefore  the  plaintiff,  as  such  public  officer  as  aforesaid,  brings  his 
suit,  &c. 


1 1 .  By  Irustees,  or  by  the  Secretary  of  an  Incorporated  Hallway  or 
other  Company  empowered  by  Statute  to  sue  by  their  Secretary, 

&;c.  (i ) 

In  the . 

On  the day  of ,  a.  d. . 

(venue)  to  wit.     A.  B.,  who  before  and  at  the  time  of  the  com- 
mencement of  this  suit,  had  been  and  was  duly  nominated  and  appointed, 


(c)  See  1  &  2  Vict.  c.  96;  and  see  ano- 
ther form,  Davidson  v.  Bower,  4  IM.  &  G. 
626  ;  S.  C.  2  Dowl.  N.  S.  1 15  ;  Scotch  banks, 
7  Geo.  4,  c.  67,  s.  1 ;  Christie  v.  Peart,  1  I\I. 
6c  W.  491  ;  Irish,  Hif^hes  v.  Thorite,  5  M.  & 
\V.  659.  Consequences  of  not  staling  that 
plaintiftis  a  public  oflicer,Ga//on)a_i/  \.Bleadon, 
1  M.6cG.247;  Gu//(rje  v.  Fii7ce,"3Stark.  151. 

id)  See  TiVlntyre  v.  Miller,  13  M.  &  \V. 
725;  S.C.2  D.  &  J..  708. 

(e)  The  omission  of  the  word  "  and"  here 
would  be  bad  on  special  demurrer;  Fletcher 
V,  Crosbie,  9  M.  &  \V.  252;  i.  C.  1  Dowi. 
N.  S.  149;  but  gooda  fter  veidict,  ])avids<m 
V.  Bower,  4  M.  &  G.  626;  S.  C.  2  Dowl.  \. 
S.  115. 

(/■)  See  form  where  there  has  been  a 
change  in  the  name  of  tiie  firm,  Wilson  v. 
Craren.  8  M.  &  W.  584.  A  banking  com- 
pany that  has  stopped  payment,  ;ind  after- 
wards opens  again  for  the  purpose  of  winding 
up  its  afl'airs,  is  slill  entitled  to  sue  by  its 
public  officer;   Davidson  v.  Brossington,  11 


M.  &  W.  778.  Change  of  officer,  Webb  v. 
Taylor,  I  Dowl.  &  L.  676. 

{!;)  A  copy,  purporting  to  be  a  certified 
copy  of  the  return  made  to  tiic  Stamp  Otlice, 
under  the  7  Geo.  4,  c.  46,  s.  4,  and  of  the 
affidavit  of  the  officer  verifying  it,  will  be 
evidence  of  this,  if  traversed ;  Steward  v. 
Dunn,  12  M.  &  VV.  655;  8  &  9  Vict.  c.  113. 

(h)  In  Spiiler  v.  Johnson,  6  M.  &  W.  570, 
it  was  held  that  it  was  not  necessary  to  slate 
tliat  the  plaintiff  was  a  member  of  the  com- 
pany, or  that  lie  was  resident  in  England,  or 
that  lie  had  been  registered  as  required  by  the 
fourth  section  of  the  act. 

(i)  See  anollier  form,  Smith  v.  Gotdswor- 
thii,  4  Q.  B.  430,  note  (b) ;  and  see  notes  to 
Form  10,  ante.  It  is  not  sufficient  for  the 
clerk  to  sue  in  his  individual  capacity  ;  Gnlhrie 
V.  Fiske,  3  Staik.  151.  The  form  against  a 
company  may  easily  be  adapted  fiom  ilie 
above.  By  the  clerk  of  the  trustees  of  a 
turnpike  road;  Wellington  v.  liroim,  Q.  B. 
15Law  J.  23. 


U  COMMENCEMENTS  AND  CONCLUSIONS 

and  was  accordingly  then  and  still  is  secretary  [or  "  treasurer,"  or  "  clerk," 
or  *'  one  of  the  public  officers,"  as  the  case  may  be,^  to  the  ["  trustees  for 
carrying  into  execution  and  acting  by  virtue  of  a  certain  act  of  parliament, 
made  and  passed  in  a  session  of  parliament  held  in  the  fifth  and  sixth  years 
of  the  reign  of  her  majesty  Queen  Victoria,  entitled  (A)  "An  Act,  &c.  (and 
of  a  certain  other  act,  Sec.  made,  &c.  //  the  fact,)  according  to  the  force, 
form  and  effect  of  the  said  statute,  (or  "statutes,")]  or  if  the  company  have  a 
corporate  name  by  act  of  parliament,  say,  "  secretary  to  the  '  Great  Western 
Railway  Company,'"  giving  the  correct  corporate  name,  (Z)  and  who  sues  on 
behalf  of  the  said  "  trustees,"  or  "  company,"  by ,  his  attorney,  com- 
plains [^-c.  inoceed  as  ante,  1,  Form  1. 


12.  By  the  Treasurer  of  a  Loan  Society,  (m) 

Timms  V.  WiUiams,  3  Q.  B.  413  ;  and  see  Brown  v.  Langley,  4  M.  &  G. 
466 ;  and  Albon  v.  Pyke,  4  M.  &  G,  421. 


13.  By  Churchwardens  and  Overseers  for  Land,  6fc.  held  of  them, 

under  59  Geo.  3,  c.  12,  s.  12.  (w) 
Ward  V.  Clarke,  12  M.  &  W.  747. 

14.  By  the  public  Officer  of  a  Company  authorised  to  sue  by  Royal 

Charter,  granted  pursuant  to  1  Vict.  c.  73,  s.  3. 

In  the  — -. 

On  the day  of ,  a.  d. . 

• (venue)  to  wit.    A.B,,  who,  before  and  at  the  time  of  the  commence- 
ment of  this  suit,  was  and  still  is  one  of  the  officers  for  the  time  being  of  the 

company,  duly  appointed  and  acting  in  that  behalf  under  and  by  virtue 

of  certain  letters  patent  heretofore,  to  wit,  on,  &c.  granted  by  her  majesty 
Queen  Victoria  to  the  said  company,  by  and  under  the  powers  and  pro- 
visions of  an  act  of  parliament,  made  and  passed  in  a  session  of  parliament 
held  in  the  first  year  of  the  reign  of  her  present  majesty,  intituled  "An  Act 
for  better  enabling  her  Majesty  to  confer  certain  powers  and  immunities  on 
trading  and  other  Companies,"  to  sue  and  be  sued  on  behalf  of  the  said 

company,  and  who  now  sues  on  behalf  of  the  said  company,  by ,  his 

attorney,  complains,  [Sfc.  as  in  Form  1 1 . 

(k)  A  misrecilal  of  the  title  of  the  act  8  &  9  Vict.  c.  60. 

would  not  be  bad;  Nixon  v.  A'u/i/iei/,  1  Q.  15.  (?i)  Under  this  statute  the  churchwardens 

747.  alone  can  sue  for  all  lands  held  in  trust  for 

(i)  The  courts  will  take  judicial  notice  of  general  parish   purposes;   Rnmhall  v.Munt, 

a  corpoiation  created  by  act  of  parliament ;  Q.  B.  Jan.  23,  1846.    By  Tj  &  6  \V.  4,  c.  69. 

Church  V.  imperial  Gas  Co.  6  A.  &c  V.,  84G.  s.  7,  guardians  of  the  poor  are  empowered  to 

(m)  See  3  &  4  Vict.  c.  110,  continued  by  sue  and  be  sued  by  virtue  of  their  office. 
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15.  Declaration  hy  or  against  a  Corporation. 

The  form  is  precisely  as  in  the  ordinary  case,  Form  1,  ante,  p.  1,  giving  C07'- 
reclly  the  corporate  name.  By  the  Municipal  Corporation  Act  the  name  of 
all  boroughs  is  "  the  mayor,  aldermen  and  burgesses  of,  &c."  5  &  G  W.  4, 
c.  70,  s.  G. 


16.  By  an  Executor,  (o) 

In  the . 

On  the day  of ,  a.  d. . 

(venue)  to  wit.    A.B.,  executor  of  the  last  will  and  testament  of  O.P, 

deceased,  by  E.  F.,  his  attorney,  complains  of  C.  D.  who  has  ben  summoned 
to  answer  the  plaintiff,  executor  as  aforesaid,  in  an  action  on  promises,  [or  as 
the  case  may  be,  see  ante.l     For  that  whereas  [SfC.  conclude,']  to  the  damage 

of  the  plaintiff,  as  executor  as  aforesaid,  of  ,£ ,  and  therefore  he  brings 

his  suit,  &c.  And  the  plaintiff  brings  into  Court  (p)  here  the  letters  testa- 
mentary of  the  said  O.  P.  deceased,  whereby  it  fully  appears  to  the  Court 
here,*  that  the  plaintiff  is  executor  of  the  last  will  and  testament  of  the  said 
O.  P.,  and  hath  the  execution  thereof,  &c. 


17.  £y  a  surviving  Executor. 

The  form  is  as  before,  except  that  the  plaintiff  is  to  be  called  "  survivino- 
executor."  'The  profert  will  be  as  supra  to  the  asterisk,  and  then  proceed ;] 
that  the  plaintiff  and  one  G.  H.  [or  "  the  said  G.H."  if  a  promise  is  laid  in  the 
body  of  the  declaration  to  have  been  made  to  him  and  the  plaintiff,]  in  the  life- 
time of  the  said  G.  H.  were  executors  of  the  last  will  and  testament  of  the 
said  O.  P.  deceased;  with  this,  that  the  said  plaintiff  will  verify  that  the  said 
G.  H,  is  deceased,  and  that  he  the  plaintiff  is  tlie  surviving  executor  of  the 
last  will  and  testament  of  the  said  E.  F.  and  hath  the  execution  thereof,  &c. 


18.  Against  an  Executor;  or  Hushand  and  Wife,  Executrix. 

Adopt  the  common  form,  ante,  1,  Form  1,  describing  defendant  "executor" 
^•c.  itt  supra ;  or  against  husband  and  wife,  executrix,  state  "  C.  D.  and  J.  his 
wife,  executrix  of  the  last  will  and  testament  of  O.  P.  deceased,  who  have 
been  summoned,"  [Sfc. 


(u)  As  lo  declaring  as  executor  on  general  mentary,  must  be  set  out;    Da/ev  v.  Mahon, 

process,  and  vice  vend,  see  06s.  ante,  3,  (f).  6  Dowl.  395  ;  4  Bing.  N.  C.  235;  5  Scott, 

(p)  If  oyer  be  claimed  of  tlie  letters  testa-  ti06,  !>.  C. 
mentary,  the  will,  as  well  as  the  letters  testa- 
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19.  Declaration  against  Hundredors.{(]) 
Use  the  common  Form,  No.  1,  ante,  1,  describing  the  defendants  thiis  :~^ 
«Tbe  men  inhabiting  within  the  hundred  of ,  in  the  county  of ," 

20.  Declaration  hy  a  Husband  and  Wife. 

In  the . 

The day  of ,  A.  d. . 


(venue)  to  wit.    A.  B.  and  J.  liis  wife,  by  E.  F.  their  attorney  [or  "in 

their  own  proper  persons,"]  complain  [S^c.  as  usual;  conclude']  to  the  damage 
of  the  plaintiffs  of  £ — -,  and  therefore  they  bring  their  suit,  &c. 


21.  Against  Husband  and  Wife. 
As  in  the  common  form,  ante,  1,  6,  7,  describing  defendants  as  "C.  D.  and 
J.  his  wife." 


22.  Declaration  by  an  Infant,  (r) 

In  the  . 

On  the  — —  day  of ,  a.  d.  -— — . 

(venue)  to  wit.    A.  B.  by  E.  F.,  who  is  admitted  by  the  Court  of  our 

Lady  the  Queen  here  to  prosecute  for  the  said  A.  B.,  who  is  an  infant  within 

the  age  of  twenty-one  years,  as  the  next  friend  of  the  said  A.  B.,  complains 

[^•c.  'proceed  and  conclude  as  usual. 


23.  Against  an  Infant. 
The  form  is 'precisely  as  usual,  ante,  1,  6,  7,  not  noticing  the  infancij. 


24.  Declaration  by  an  Informer. 

In  the  . 

On  the day  of ,  A.  D.  ^ 

{venue)  to  wit.    A.  B.,  who  sues  as  well  for  our  Lady  the  Queen  [or 

"  for  the  poor  of  the  parish  of ,  in  the  county  of "]  as  for  himself, 

in  this  behalf,  by  E.  F.  his  attorney,  [or  "in  his  own  proper  person,"]  com- 


((/)  See  2  Chit.  Arch.  8th  ed. ;    1  Chit.  fancy  of  plaintiff  was  admitted  on  the  record, 

Gen.  Pr.  581.  and  no  proof  ol' it  was  necessary;  the  action 

(r)  Ths  piochein  amy  may  sue  without  au-  was  for  money  had  and  received  to  tb»e  use  of 

thority  from  the  infant ;   Moignn  v.  Thome,  tl>e  infant  and  paid  by  him  to  the  defendant 

9  Dowl.  228.     In  Wihon  v.  Watson,  C.  P.,  under  an  agreement  which  he  osntendedi  he 

sittings  after']'.  T.  1841,  Tindal,  C.  .T.,  held  could  rescind.    M.S.    PearsontOOiinssl  fpr  t(lj.e 

that  on  a  record  commencing  in  this  way,       plaintiff".  ' 

(the  only  plea  Veing  non-assumpsit,)  the  in- 
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plains  [Sfc.  jii'oceed  as  usual,  see  ante,  1,  Form  1,  and  conclude,  omitting  the 

visual  words  "  to  the  damage  of  the  plaintiff  of  £ ,"  thus:']  and  therefore 

the  plaintiff,  who  sues  as  aforesaid,  brings  his  suit,  &c. 


25.  Declaration  against  Peers  and  Members  of  Parliament. 

The  declaration  is  in  the  usual  form,  see  ante,  5,  Form  1.  The  title  of 
the  Peer  should  be  stated.  The  M.  P.  need  not  be  so  styled.  The  Uni- 
formity of  Process  Act,  2  W.  4,  c.  39,  s.  1,  abolishes  the  privilege  of  peers 
and  members  of  parliament  to  be  sued  by  original  or  bill.  They  are  to  be 
sued  by  writ  of  summons  in  the  ordinary  form  ;  see  2  Chit.  Arch.  8th  ed. 
bk.  3,  oh.  Ij  s.  1.  As  to  proceedings  against  an  M.  P.  subject  to  the  bank- 
rupt laws,  see  6  G.  4,  c.  16,  ss.  9,  10;  2  W.  4,  c.  39,  s.  9 ;  T.  Chitty's 
Forms ;  2  Chit.  Arch.  8th  ed.  bk.  3,  ch.  1 ,  s.  2. 


26.  Form  of  Declaration  by  or  against  a  surviving  Plaintiff  or 
Defendant,  where  the  Death  occurred  before  Writ  issued. 

In  this  case  the  commencement  and  conclusion  of  the  declaration  nill  he  in 
the  common  form,  see  ante,  5,  Form  1.  As  to  the  body  of  the  declaration,  see 
f  Forms  in  Assumpsit,"  post,  "  Partners." 

27.  Commencement  of  Declaration  where  one  of  the  Plaintiffs  died 

after  the  issuing  of  the  Writ. 

In  the . 

On  the day  of : ,  a.  d. . 

(veyme)  to  wit.     A.  B.  by  E.  F.  his  attorney,  complains  of  C.  D.  who 

has  been  summoned  to  answer  the  said  A.  B.  and  one  E.  F.,  who  died  after 
the  issuing  of  the  writ  of  summons,  at  the  suit  of  the  said  A.  B.  and  the  said 
E.  F.  in  his  lifetime,  in  this  cause,  to  wit,  on  [^-c]'  which  the  said  C.  D. 
doth  not  deny,  in  an  action  on  promises,  [or  as  the  case  may  he,  see  Form  1, 
ante,  5.]     For  that  whereas  \j)rocced  as  in  the  forms  at  the  suit  of  a  surviving 

creditor,  c^-c.  post,  "  Partners." 

— ♦ — 

28.  The  like,  lohere  one  of  the  Defendants  died  after  the  issuing  of 

the  Writ. 

In  the . 

On  the day  of ,  a.  d. . 

(venue)  to  wit.    A.  B.  by  E.  F.  his  attorney,  complains  of  C.  D.,  who 

has  been  summoned  to  answer  the  said  A.  B,  by  virtue  of  a  writ  issued  in 
this  cause  on  [^-c]  against  the  said  C.  D.  and  one  G.  H.  who  died  after 
the  issuing  of  the  said  writ,  to  wit,  on,  [<5'C.]  in  an  action  on  promises,  &c. 

c 
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4.  IN  ACTIONS  IN  INFERIOR  COURTS. 


1.   Commencements,  ^c.  of  Declarations  in  the  Palace  Court. 

In  the  Palace  Court. 

The  day  of ,  a,  d.  — 


Palace  Court  to  wit.  A.  B.  by  E.  F.  his  attorney,  complains  of  C.  D.  in 
an  action  on  promises,  [or  as  the  case  may  be,  see  ante,  5,  Form  1.]  For 
that  whereas  [jnoceed  as  in  declarations  in  the  superior  Courts  at  WestminsteTy 
but  every  material  fact  must  be  stated  to  have  occurred  within  the  jurisdiction  of 
the   Court,  (s)      The  New  Rules  on  Pleading   apply  to  this  CourtJ]  to  the 

damage  of  the  plaintiff  of  £ ,  and  therefore  he  brings  his  suit,  &c.     And 

the  plaintiff  avers  that  he  is  not,  nor  is  the  defendant,  nor  was  either  of  them, 
at  the  time  of  levying  the  plaint  of  the  plaintiflf  here  in  Court,  of  the  Queen's 
household. 


2.  Commencement,  ^c.  of  a  Declaration  in  the  County  Court. 

In  the  County  Court  of  the  County  of . 

The day  of ,  a.  d.  . 

[the  county']  to  wit.     A.  B.  by  E.  F.  his  attorney,  complains  of 


C.  D.  in  an  action  on  promises,  [or  as  the  case  may  be,  see  Form  1,  ante,  2.] 
For  that  whereas  [8fc.  proceed  as  usual,  but  each  material  fact  must  be  stated 
to  have  taken  place  within  the  jurisdiction  of  the  Court,  see  supra;  conclude']  to 
the  plaintiff's  damage  of  £ ,  and  therefore  he  brings  his  suit,  &c. 


3.   The  like,  where  the  Action  was  commenced  hy  Justicies. 

In  the  County  Court  of . 

The day  of ,  a,  d.  . 

{yenue^  to  wit.     C.  D.  by  virtue  of  her  Majesty's  writ  o£  justicies, 


was  attached  to  answer  A.  B.  in  an  action  on  promises,  [as  the  case  may  be,] 
to  the  damage  of  the  said  A.  B.  of  £ ,  and  there  are  pledges  to  prose- 
cute, to  wit,  John  Doe  and  Richard  Roe,  and  whereupon  the  said  A.  B.  by 
E.  F.  his  attorney,  complains,  for  that  whereas  [SfC.  as  in  the  writ  of  justicies 
to  the  end,  laying  each  material  fact  to  have  occurred  within  the  jurisdiction  of 
the  Court,  and  conclude  as  follows :]  wherefore  the  said  plaintiff  saith  that  he 

is  injured  and  hath  sustained  damage  to  the  amount  of  <£ ,  and  therefore 

he  brings  his  suit,  &e. 


(s)  Thus,  in  assumpsit  for  goods  soKI,  Sec.  he  "was  indebted  for  goods  soW,"  in:."  within 

it  must  be  alleged,  not  only  that  the  defend-  the  said  jurisdiction."     See  Trevor  v.  Wall, 

ant  was  indebted  and  promised  "  within   the  1  T.  R.  151 ;   Peacock  v.  Bell,  I  Saund.  73 ; 

jurisdiction  of  the  said  Court,"  but  also  that  Williams  v.  Jones,  13  M.  &  VV.  628. 
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II.  PLEAS,  REPLICATIONS,  &c. 


\.  PLEAS  IN  ABATEMENT.  (0 


CD. 

ats. 
A.  B. 


] 


In  the  Q.  B.  [or  "  C.  P."  or  "Exchequer  of  Pleas."] 

The day  of  — ~,  A.  d, .  (u) 

The  said  defendant,  by his  attorney,  [or  "in  his  own  proper 

person,"  (.r)]  prays  judgment  of  the  said  writ  and  declaration,  (i/) 
because  he  says  that  [t^c.  stating  the  ground  of  abatement,  see  forms, 
post,  Index,  "Abatement,"  a7id  conclude :~\  and  this  the  defendant  is  ready  to 
verify,  wherefore  he  prays  judgment  (2)  of  the  said  writ  and  declaration, 
and  that  the  same  may  be  quashed,  Sec.  [or  if  the  plea  be  "  Non-joinder"  or 
"  Coverture,"  see  the  forms,  post.  Obtain  counsels  signature,  and  add  affidavit 
of  truth,  see  forms,  post,  "  Assumpsit,"—"  Abatement." 


2.  Replication  thereto,  (a) 


In  the 


A.  B. 

V. 

CD. 


The 


day  of ,  A.D. 


Tiie  plaintiff  saith  that  his  said  writ  and  declaration  ought  not(i) 
to  be  quashed,  because  lie  saith  that  [i^'c.  stating  the  viatter,  and  if 
it  be  merely  in  denial,  concluding  thus  ;]  and  this  the  plaintiff  prays 


(t)  See  in  general,  Steph. ;  Bac.  Ab. 
Abatement,  N.  ;  Com.  Dig.  Abatement, 
B. ;  1  Chit.  PI.  7th  ed.  462 ;  Tidd,  9th  ed.  630, 
636.  Pleas  in  abatement  must  be  pleaded, 
that  is,  delivered,  in  four  days  after  the  deli- 
very, or  after  filing  and  notice,  of  declaration. 
The  four  days  are  inclusive  of  the  first  and 
exclusive  of  the  last  day  ;  RiiLuid  v.  II'())'7n- 
ald,  2  M.  &  W.  393.  The  plea  must  be 
pleaded  (after  appearance  and  declaration) 
within  the  above  period,  although  there  has 
been  no  rule  to  plead  or  demand  of  plea ;  if 
pleaded  after  the  proper  time  without  leave  of 
the  court  or  a  judge,  the  plaintifi'  may  sign 
judgment  by  default  at  the  expiration  of  the 
time  for  pleading ;  see  generally  Tidd,  9th  ed. 
463, 638 ;  2  Ch.  Arch.  7th  ed.  653.  By  leave, 
it  may  be  pleaded  after  the  four  days  ;  see  in- 
stances, Sowter  \.  Diitistivi,  1  M.  &  Ily.  508  ; 
Milner  v.  Miliier,  3  T.  M.  632.  A  plea  in 
abatement  must  be  signed  by  counsel.  There 
must  be  an  affidavit  of  the  truth  of  the  plea, 
4  Ann,  c.  16,  s.  11 ;  see  form  and  notes,  post ; 
and  it  cannot  be  amended  ;  'J'idd,  9th  ed.  630, 
And  a  demurrer,  even  for  informality  not  con- 
stituting a  defect  in  substance,  may  be  gene- 
ral;  Llovd  v.  Williams,  2  M.  &  Sel.  184; 
Esdaile  V.  Lund,  12  M.  &  W.  607.  Pleas  of 
misnomer  are  abolished  by  3  &  4  W.  4,  c.  42, 
S.8,  aiite,2, 3,  (e)  and  (i  ) ;  and  by  sections  9 


and  10  of  that  act,  pleas  in  abatement  of  non- 
Joinder  are  rendered  less  obnoxious  than  for- 
merly to  the  prosecution  of  a  claim;  see  forni 
and  notes,  post,  "  Pleas  in  Abatement  in  As- 
sumpsit." As  to  the  pleas  to  the  jurisdiction 
of  the  Court,  (which  are  not  properly  pleas  in 
abatement,  Steph.  4th  ed.  notes,  xxvii.),  see 
forms,  &c.  id.  46;  1  Went.  51,  60,  61 ;  3 
Chit.  PI.  7th  ed.  8. 

(it)  The  day  the  plea  is  delivered,  see 
post,  21,  note  (</).  When  to  be  pleaded, 
supra,  note  (t). 

(i)  A  plea  in  abatement,  unless  pleaded 
by  a  married  woman,  may  be  pleaded  in  per- 
son or  by  attorney  ;  2  Saund.  209  a.  Pleas 
to  the  jurisdiction  are  to  be  pleaded  in  person ; 
Gilb.  C.  P.  187  ;  Grant  v.  Sondes,  2  Bla.  R. 
1094;  Hunter  v.  Neck,  3  M.  &  G.  181. 

(i/)  This  is  now  the  proper  form  in  all  the 
Courts;  it  is  not  sutficient  to  piay  judgment 
of  the  declaration  only  ;  Davies  v.  Thompson, 
14  M.  6c  W.  161.  It  is  not  necessary  to  say 
"  comes  and  defends  the  wrong,"  &c.  as  for- 
merly ;  see  post,  21,  note  (e). 

(:)  The  rule  on  pleading,  dispensing  with 
the  prayer  of  judgment  in  a  plea,  seems  not 
to  apply  to  pleas  in  abatement ;  see  post,  21, 
note  (O.  Di'ries  v.  Thompson,  supra. 

(a)  If  the  plea  be  defective,  the  plaintiff' 
may  demur  (generally)   and  the  defendant 
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may  be  inquired  of  by  tbe  country,  &c.  [or  if  the  repUcntmi  be  not  a  mere 
traverse,  and  contain  new  matter,  conclude,']  and  this  the  plaintiff  is  ready  to 
verify,  wherefore  he  prays  judgment  (6)  and  his  damages,  \_SfC.  conclude  as 
in  the  case  of  a  rej^lication  in  bar,  post,  23,  Form  7  ;  or  perhaps  the  conclusion 
might  be  after  the  verif  cation,  with  a  prayer  of  judgment,  ''  vvliether  the  said 
writ  and  declaration  ought  to  be  quashed." 


2.  PLEAS  IN  BAR,  AND  REPLICATIONS,  &c. 

Obs.  When  the  plaintiif  has  declared,  the  defendant  must  plead  within  four  days,  if 
the  venue  be  laid  in  London  or  Middlesex,  and  the  defendant  i-eside  Avithin 
twenty  miles  of  London,  or  if  he  he  an  attorney ;  Kinder  v.  Dunford,  10  L.  J., 
N.  S.,  Q.  B.  131 ;  Lowder  v.  Lander,  5  Dowl.  684;  Brentoji  v.  Lawrence,  id. 
506 ;  in  other  cases  he  must  plead  within  eight  days,  if  the  venue  be  laid  in  any 
other  county,  or  the  defendant  reside  above  twenty  miles  from  London ;  R.  T. 
5  8c  6  G.  2 ;  and  see  Holland  v.  Cooke,  1  M.  &  Sel.  566 ;  Tidd,  9th  ed.  464 ;  Ch. 
Arch.  8th  ed.  208 ;  and  in  default  of  pleading  as  aforesaid,  the  plaintiff  may  sign 
judgment  for  want  of  a  plea;  R.  T.  5  &:  6  G.  2;  a  notice  to  plead  and  rule  to 
plead,  and  a  demand  of  plea,  when  necessary,  having  been  given  and  made,  see 
inf'a.  These  four  days  are  reckoned  exclusive  of  the  day  of  giving  tbe  notice  and 
inclusive  of  the  last  day,  unless  the  last  day  be  a  Sunday,  Christmas-day,  Good 
Fridaj',  or  a  day  appointed  for  a  public  fast  or  thanksgiving,  in  which  case  they 
will  be  reckoned  exclusively  of  that  day  also:  R.  II.  2  W.  4,  r.  8  ;  1  Ch,  Arch. 
209.  If  the  declaration  be  filed,  tbe  days  are  reckoned  from  the  service  of  the 
notice  of  declaration  and  not  from  the  day  of  filing  the  declaration;  Hutchinson 
v.  Brotvn,  7  T.  R.  298;  Weddlc  v.  Brown,  1  C.  &  INI.  69.  Before  judgment 
for  want  of  a  plea,  a  notice  to  plead  is  always  necessary,  and  it  must  express  the 
time  when  defendant  is,  by  the  practice  before  mentioned,  required  to  plead ; 
Tidd,  9th  ed.  473 ;  Ham  v.  Duncombe,  2  Dowl.  &  L.  88.  If  it  allow  a  longer 
time  than  necessary,  defendant  is  entitled  to  such  prolonged  time ;  Solomonson 
V.  Parker,  2  Dowl.  P.  C.  405.  A  rule  to  plead  (which  is  a  four  day  rule  exclu- 
sive of  the  first  day  and  inclusive  of  the  last)  is  also  necessary  before  judgment 
can  be  signed,  Dunn  v.  Hodson,  1  Dowl.  &  L.  204,  unless  defendant  be  bound 
by  a  judge's  order  or  rule  of  Court  to  plead  by  a  given  day ;  R.  T.  5  &  6  G.  2 ; 
or  has  had  time  to  plead;  Nugce  v.  RPDowell,  3  Dowl.  579.  And  a  written 
demand  of  plea  is  also  in  genera!  requisite ;  Tidd,  9th  cd.  475  ;  1  Ch.  Ai-ch.  8th 
ed.  215.  And  "judgment  for  want  of  a  plea  after  demand  may  in  all  cases  be 
signed  at  the  opening  of  the  office  in  the  afternoon  of  the  day  after  that  on  which 
the  demand  was  made,  but  not  before  ;"  R.  H.  2  W.  4,  r.  66  ;  that  is,  where  the 
time  for  pleading  has  ex])ired.  A  demand  of  plea  is  not  necessary  where  tbe 
plaintiff  appears  for  the  defendant ;  Tidd,  9tli  cd.  475  ;  1  Ch.  Arch.  215  ;  Davis 
v.  Cooper,  2  Dowl.  lo5 ;  or  where  the  defendant  is  compellable  by  a  judge's 
order  to  plead  on  a  fixed  day;  Pearson  v.  Rei/nolds,  4  I'^ast,  571  ;  Baker  v.  Hall, 
1  Taunt.  538.  By  tlie  late  Rule,  Trin.  T.  3  W.  4,  a  demand  of  plea  is  necessary, 
although  tlie  defendant  be  a  prisoner.  Judgment  for  want  of  a  plea  cannot  be 
signed  before  tbe  expiration  of  tlie  time  for  pleading,  although  a  bad  or  void 
plea  may  have  been  delivered;  Dakins  v.  Wagner,  3  Dowl.  535;  2Iaclier  v. 
Billing,  1  C.  M.  &  R.  577.  An  order  for  seven  days'  time  to  plead,  means 
seven  days  exclusive  of  the  day  of  the  date  of  the  order ;  Pepperdl  v.  Burrell,  2 

cannot  amend,  see  supra,  note  (<)  ;  and  tbe  on  ;  Pr.  Reg.  6  ;  Tidd,  9th  ed.  683  ;  2  Chit, 

plaintiff  has  costs  if  he  succeed  on  demurrer.  Arcli.      As  to  the   rephcalion,   &c.    upon  a 

3  &  4  W.  4,  c.  42,  s.  34.     But  if  the  objec-  plea  of  non-joinder,  see  form  and  notes,  pos:. 

tion  be  not  clear,  the  plaintiff  siiould  not  de-  Thy  plaintifl"  recovers  final  judgment,  with 

mur;  especially  as  the  judgment,  even  if  in  damages  and  costs,  if  he  obtains  a  verdict 

his  favour,  is  not  final,  but  merely  a  )«/joh-  upon  issue  joined  on  a  plea  in  abatement; 

deas  ouster;  2  Saund.  211,  note  3;  Tidd,  Tidd,  9th  ed.  641. 

9lh  ed.  641,  642.     If  it  be  probable  that  the  (l>)  This  and  the  prayer  of  judgment  seem 

defendant  can  establish  the  truth  of  his  plea  proper.      The  rule  as  to  prectudi  noii  and 

in  abatement,  the  plaintiff  should  enter  a  ci/s-  prayer  of  judgment  applies  only  to  replica- 

setvr  breve,  &nd  neither  party  pays  costs  theie-  tions  to  pleas  in  bar ;  see  post,  note  (f). 
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Dowl.  674.  And  an  order  to  plead  "till  Tuesday,"  includes  all  that  day; 
Dakins  v,  Wagner,  3  Dowl.  535  ;  Kerr  v.  Jeston,  1  D.  N.  S.  538.  An  order 
for  seven  days  "from"  or  "after"  Tuesday,  means  excluding  that  day;  Ch. 
Arch.  Sthed.  130,  217. 

Where  a  party  has  obtained  time  to  plead  on  the  terms  of  'pleading  issuably,' 
and  by  his  pleading  fails  to  bring  the  merits  of  the  case,  or  some  question  of 
fact,  or  some  question  of  law  arising  on  the  facts,  in  issue,  he  does  not  comply 
withl  the  conditions  of  the  order,"  per  Abbott,  C.  J.,  Saiotell  v.  Gillard,  5  D.  & 
R.  G20.  And  in  such  case,  although  there  be  other  pleas  which  are  issuable, 
the  plaintiff  may  sign  judgment  as  for  want  of  a  plea  when  the  time  for  pleading 
has  expired.  As  to  what  are  issuable  pleas,  see  1  Ch.  Arch.  8th  ed.  219.  A 
plea  in  abatement  or  a  special  demurrer  are  not;  post,  p.  30,  Obs. ;  ante,  19, 
note  {t).  Where  the  defendant  is  put  under  the  usual  terms  to  plead  issuably, 
&c.  his  undertaking  has  reference  to  the  then  existing  state  of  the  record,  and 
it  ceases  to  be  binding  if  the  plaintiff  subsequently  amend  his  declaration; 
Children  v.  Manneri.ng,  8  Dowl.  120;  Chapman  or  Hult  v.  Giles,  1  Dowl.  &  L. 
389;  ■*?.  C.  11  M.  &  W.  756;  and  an  application  for  time  to  reply  is  a  waiver 
of  objection  to  a  plea  on  the  ground  that  it  is  not  issuable ;  Pratt  v.  Smith,  2 
Dowl.  N,  S.  278;  Stead  v.  Carey,  2  Dowl.  &  L.  270.  Terms  of  rephjing 
issuably  will  not  in  general  be  imposed  on  the  plaintiff;  Crutchley  v.  London  and 
Birmingham  Railicay  Co.  2  Dowl.  &  L.  102. 


In  the 

CD. 

ats. 
A.  B. 


1 .  Commencement  and  Conclusion  of  a  Plea  in  Bar. 

.(c) 


I 


The day  of ,  a.d. .  {d) 

The  del'endant,  by  G.  H.  his  attorney,  says*  (e)  that(/)  [SfC.  stale 
the  matter  of  defence^  and  conclude,  (^j]  and  of  this  the  defendant 
puts  himself  upon  the  country,  ^^c.(h)  \_or  "and  this  the  defendant 


(c)  The  omission  of  the  title  of  the  Cottrt 
may  perhaps  be  immaterial  in  a  plea,  if  it  be 
not  entitled  in  the  wrong  (.'curt.  In  tlie  liillor 
case  tlie  plea  might  mislead  the  plaintitl',  aiul 
could  not  he  considered  a  plea  in  the  cause. 

(d)  "  Every  pleading  as  well  as  the  decla- 
ration shall  be  entitled  of  theday  of  the  month 
and  year  when  the  same  was  pleaded,  and 
shall  bear  no  other  time  or  date;"  R.  10,  M.'J'. 
1834;  but  this  does  not  apply  to  a  similiter 
added  by  one  party  for  the  other ;  ^hackell  v. 
Ranker,  3  iM.  &  \V.  409.  The  omission  of  a 
date,  or  a  wrong  date,  would  be  ground  for  a 
summons  to  set  aside  the  plea  for  irregularity  ; 
but  a  demurrer  would  not  hold,  at  least  for  a 
wrongdate;  AVaiv.  Iticlundsmi, 2Do\v],V.C. 
89;  Hodsoii  V.  Pennetl,  4  .M.  &  \V.  373  ;  unless, 
perhaps,  ihe  plea  were  dated  before  the  decla- 
ration, so  that  there  would  be  an  incongruity 
on  the  face  of  the  pleadings.  Imparlances 
are  now  abolished. 

(e)  l?y  the  New  Rules  on  Pleading,  llil.T. 
1834,  reg.  10,  "  No  formal  defence  shall  be 
required  in  a  plea,  and  it  shall  comincnce," 
(as  above).  Any  material  variation  from  the 
above  form  would  he  ground  for  a  summons 
to  set  aside  the  plea.  And  the  neglect  to 
stale  whether  the  defendant  pleads  by  attorney 
or  in  person  would  seem  to  be  the  subject  of 
a  demurrer.  A  plea  pleaded  in  the  name  of  a 
person  who  is  not  an  attorney  is  not  such  a 
nullity  as  will  entitle  the  plaintiff  to  sign  judg- 


ment ;  Hill  V.  Mills,  2  Dowl.  696. 

Where  the  defendant  is  declared  against  by 
a  wrong  name,  (he  cannot  plead  in  abatement, 
but  may  compel  plaintiff  to  amend,  see  ante,) 
in  such  cases  it  is  usual  to  begin  the  plea  thus : 
"  and  the  said  defendant  C.  D.,  sued  by  the 
name  of  E.  D.,  by"  &c.  In  Anonymous,  7  D. 
C\:  R..J11,  it  was  held,  that  a  mistake  in  stating 
llie  defendant's  christian  name  in  the  com- 
mencement of  a  plea  does  not.  entitle  the 
plaintiff  to  sign  judgment  as  for  want  of  a 
plea  ;  but  the  omission  of  christian  names  in 
pleadings  is,  in  general,  ground  of  demurrer ; 
irplemaus  v.  Blanche,  14  M.  i\:  W.  159; 
F.sdaile  V.  Mncleun,  Exch.  Feb.  19,  1846. 

( /')  Aclioncm  non. —  i'reclndi  non. — Prayer 
of  Judgment. — "  in  a  plea  or  subsequent 
pleading,  intended  to  be  pleaded  in  bar  of  the 
icbole  action  generally,  it  shall  not  be  neces- 
sary to  use  any  allegation  of  actionem  non,  or 
to  the  like  effect,  or  any  prayer  of  judgment :" 
• — •"  and  all  pleas,  (N:c.  pleaded  witiiout  such 
formal  parts  as  aforesaid,  shall  be  taken,  un- 
less otherwise  expressed,  as  pleaded  in  bar  of 
the  whole  action:" — "provided  that  nnthing 
herein  contained  shall  extend  to  cases  where 
an  estoppel  is  pleaded." — Rules  on  PI.  Mil.  T. 
1834.  Ihe  Courts  of  Queen's  Bench  and 
I';xche(iuer  have  decided  that  the  true  con- 
struction of  this  rule  is,  that  the  actionem  non, 
SiC.  are  only  necessary  where  the  plea,  iS:c.  is 
in  bar  of  the  further  maintenance  of  the  ac- 
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is  ready  to  verify,"  &c.  or  "and  this  the  defendant  is  ready  to  verify  by  the 
said  record,"  &c.  (i)     As  to  the  signature  of  counsel,  see  note  {k). 


lion ;  Ratton  v.  Davis,  1  Q.  B.  496  ;  Putiiey 
V.  Swann,  2  M.  &  \V.  72 ;  S.  C.  5  Donl.  72'; 
Bird  V.  Higginson,  6  A.  &  E.  824,  A  pre- 
vious decision  of  the  C.  P.  had  held  that  they 
were  necessary  when  the  plea  &;c.  was  pleaded 
in  bar  of  part  of  a  count ;   Upward  v.  Knight, 

5  Bing.  N.  C.  338 ;  and  see  Weeding  v.  Al- 
dritch,  9  A.  &  E.  861 ;  Vivian  v.  Jenkin,  3 
A.  &  E.  783 ;  Harvey  v.  Grahham,  5  A.  Sc 
E.  61 ;  Gregory  v.  Duke  nf  Brunswick,  6  M. 

6  G.  214,  note  (a).  A  plea  without  any 
formal  cornmencement  of  aca'o  ?i(»i,and  with- 
out being  confined  to  any  one  count,  will  be 
taken  as  pleaded  to  the  whole  declaration, 
and  will  be  bad  on  special  demurrer,  if  it  do 
not  answer  every  count;  Warley  v.  Harrison, 
3  A.  &  E.  669.  If,  however,  it  clearly  ap- 
pear from  the  body  of  the  plea  to  what  part 
of  the  declaration  it  intends  to  be  an  answer, 
the  plaintiff  cannot  sign  judgment,  though  the 
commencement  be  informal ;  Vere  v.  Golds- 
borough,  1  B.  N.  C.  353;  1  Sc.  265.  S.  C. 

(g)  Conclusion  of  Plea. — The  doctrine  is, 
that  a  plea  must  conclude  either  to  the  cou7itry, 
or  (to  the  Court)  with  a  verification. — And 
the  New  Rules  on  Pleading  have  not  altered 
the  law  upon  this  subject ;  Knowles  v.  Steiens, 
1  C.  ^I.  &  R.  26;  except  in  regard  to  the 
provision,  Rule  13,  that  "special  traverses, 
or  traverses  with  an  inducement  of  affirmative 
matter,  shall  conclude  to  the  country."  The 
distinction  seems  to  be,  that  a  plea  merely  in 
denial  of  the  whole  or  a  part  of  the  plaintiff's 
allegation,  whether  such  allegation  be  the 
affirmative  or  negative,  shall  conclude  to  the 
country,  because  the  plaintiff  can  have  nothing 
further  to  advance  in  reply  to  such  a  plea,  and 
it  is  a  rule  that  if  issue  be  well  tendered  in 
substance  and  form,  the  opponent  must  accept 
or  join  in  it;  Sleph.  3d  ed.  236,  237;  but 
where  the  plea  confesses  the  plaintiff's  case  as 
alleged,  but  avoids  it  by  the  introduction  of 
■new  matter  (where  it  is  in  confession  and 
avoidance),  the  plea  must  conclude  with  a 
verification,  in  order  that  the  plaintiff  may,  at 
his  election,  in  reply  either  deny  the  nev/ 
matter,  or,  admitting  it,  obviate  its  eflect  by  an 
additional  statement;  see  Com.  Uig.  Pleader, 
E.  28,  32,  23  ;  Co.  Lit.  303  a  ;  Finch.  Law. 
359  ;  1  Saund.  103,  note  1 .  a,  note  3  ;  Calvert 
V.  Garden,  7  B.  &  C.  809.  It  is  laid  down 
that  no  verification  is  in  general  necessary  in 
a  negative  pleading;  Com.  Dig.  Pleader,  E. 
33  ;  Millner  v.  Crowdall,  1  Show.  338  ;  Steph. 
3d  ed.  436,  cites  Co.  Lit.  303 ;  such  as  to 
an  action  on  an  attorney's  bill,  that  no  signed 
bill  has  been  delivered,  or  that  no  cause  of 
action  has  accrued  within  six  years,  &c. ;  Alt- 
wood  V.  Taylor,  1  M.  &:  G.  288,  note  (rO- 
Where  matter  of  recorrf  in  this  country  (Cnltiiib 
V.  Lord  Matheic,  5  East,  473 ;  Harris  v. 
Saunders,  4  B.  &:  C  411)  is  pleaded,  the 
plea  should  conclude  with  a  verification  "  by 
the  record,"  as  matter  of, reroid  to  be  decided 


by  the  record  cannot  be  determined  by  a 
jury.  But  where  a  matter  of  record  is  pleaded 
with  facts  properly  referable  to  a  jury,  and 
such  matter  and  facts  conjointly  constitute 
the  parly's  case,  the  verification  should  not  be 
by  the  record ;  Com.  Dig.  Pleader,  E.  29, 32  ; 
Rowles  V.  Lusty,  1  M.  6c  P.  102,  114;  4 
Bing.  428,  .S.  C. ;  see  Lucas  v,  Nockells,  4 
Bing.  729. 

(/i)  As  to  the  "  &c."  here,  see  Handfordv. 
Handford,  6  Dowl.  473  ;  Brooks  v.  Mines, 
id.  313. 

(i)  Replications. —  It  shall  "  not  be  neces- 
sary in  any  replication  or  subsequent  plead- 
ing intended  to  be  pleaded  in  maintenance  of 
the  xchole  action  to  use  any  allegation  of  "  pre 
cludi  non,'  or  to  the  like  effect,  or  any  prayer 
of  judgment;  and  all  replications  and  subse- 
quent pleadings,  pleaded  without  such  formal 
parts  as  aforesaid,  shall  be  taken,  unless 
otherwise  expressed,  as  pleaded  respectively 
in  maintenance  of  the  whole  action;  see  ante, 
21,note(/). 

(k)  Signature  oj  Counsel- — By  Rule  Hil. 
T.  2  VV.  4,  reg.  107,  "  it  shall  not  be  neces- 
sary that  any  pleadings  which  conclude  to  the 
country  be  signed  by  counsel."  In  general 
either  the  draft  (Salter  v.  Ponsford,  8  Dowl. 
435)  or  original  of  pleadings,  which  by  the 
rules  of  pleading  ought  properly  to  conclude 
M'ith  a  verification,  (as  well  as  general  or 
special  demurrers,  see  post,  28,  note  (2/),)  must 
be  signed  by  a  serjeant  or  other  counsel, 
Stevens  v.  Angell,  1  D.  &  L.  150;  Thompson 
V.  Nicholas,  10  iM.  &  W.  230  ;  S.  C.  2  Dowl. 
N.  S.  226  ;  otherwise,  at  the  expiration  of  the 
lime  for  pleading,  (but  not  before,  Macher  v. 
Billing,  1  C.  iM.&  R.  577,)  the  plaintiff  may 
treat  the  plea  as  a  nullity,  and  sign  judgment 
by  default ;  R.  E.  18  Car.  2  ;  Hockley  v.  Sut- 
ton,  2  Dowl.  700  And  the  plaintiff  may 
sign  judgment  in  toto,  if  there  be  one  special 
plea  lequiring  signatuie  confined  to  part  of 
the  declaration,  although  there  be  other  pleas, 
not  requiring  signature,  to  the  residue  of  the 
declaration  ;  Macher  v.  Billing,  3  Dowl.  246; 
Shield  v.  Quick,  8  M.  .\  \V.  289.  There  are 
certain  common  pleas  which  are  considered 
not  to  require  signature,  although  they  con- 
clude with  a  verification  ;  pleas  of  compernil 
ad  diem,  infancy,  liberum  tenementum,  ne 
unques  executor  or  administrator ^  nul  tiel  re- 
cord to  debt  on  judgment  or  a  recognizance  of 
bail, {Thompson  v.  Nicholas,  10  M.  &  W.  330.) 
per  minus,  plene  administravit  (Peed  v.  Spurr, 
2  M.  &  VV.  76,)  riens  per  descent,  solvit  ad 
diem,  son  assault  demesne  ;  Tidd,  9th  ed.  671 ; 
1  Chit.  Arch.  8th  ed.  247  ;  Imp.  K.  B.  8th 
ed.  287.  The  Exchecjuer  follows  the  practice 
of  the  Q.  B.  in  this  lespect.  Peed  v.  Spnrr, 
supra  ;  but  in  C.  P.  it  seems  these  pleas,  ex- 
cept romperuit  ad  diem  and  solvit  ad  diem, 
should  be  signed  ;  Tidd,  9th  ed.  672.  A  plea 
of  the  Statute  of  Limitations  must  in  either  of 
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Variations  in  pariiailar  Cases  of  Defendants. 

1.  If  one  defendant  only  pleads,  others  being  sued  with  him,  say,  "  the 
defendant  C.  D.,  by  G.  H.  his  attorney,"  &c.  taking  care  to  entitle  the  cause 
"  C.  D.  and  another  [or  '  others']  ats.  A.  B." 

2.  If  the  defendants  be  husband  and  wife,  say,  "  the  said  C.  D,  and  J.  his 
wife,  by  G.  H.  their  attorney,"  &c. 

3.  If  the  defendant  be  an  infant,  see  the  form,  post,  *'  Pleas  in  Assumpsit," 
"  Infancy." 

Variations  when  the  Plea  is  to  Part  only  of  the  Cause  of  Action. 

4.  The  defendant,  by  G.  H.  his  attorney,  as  to  the  {first)  count,  &c. 

5.  The  defendant,  by  G.  H.  his  attorney,  as  to  the  sum  of  £,  ■,  parcel  of 
the  sum  [or  "sums"]  of  money  in  the  [second  and  third,  as  the  case  may 
be,  see  yjoA<,]  counts  mentioned,  and  the  said  causes  of  action  in  respect 
thereof,  {I)  says,  &c. 

6.  And  the  defendant,  by  G.  H.  his  attorney,  as  to  the  said  breach  first 
assigned,  [or  "  as  to  so  much  of  the  said  declaration,"  or  "  first  count,"]  as 
charges  the  defendant  with  assaulting,  &c.  [or  "■  with  not  keeping  the  said 
premises  in  repair,"  or  "with  having  spoke  and  published  the  following 
words,"  &:c.,  as  the  case  may  be,  following  the  words  of  that  jmrl  of  the  decla- 
ration intended  to  be  answered,']  and  the  said  causes  of  action  in  respect 
thereof,  (/)  says,  &c. 


2.  Replication  where  the  Plea  concludes  to  the  Country. 


In  the 


The day  of ,  a.  u.  ■ .     [The  day  the  replication 

is  delivered. 
A.  B.  ■\       And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  ["firstly" 
V.      >  or  "  secondly"]  above  pleaded,  and  whereof  he  hath  put  himself  upon 
C.  D.  J  the  country,  doth  the  like.     [This  concludes  the  pleadings. 


3.  Replication  where  the  Plea  concludes  with  a  Verification. 

In  the . 

The day  of ,  a.d.  .  (;«) 

A.  B.  N       The  plaintiff  as  to  the  said  plea  [or  "  first  plea,"  or  "plea  to  the 

V.      V  sum  of  £ ,  parcel,  &'c."  as  the  case  may  be]  saith,   that  [S,-c. 

C.  D.  J   Conclude,  if  the  replication  be  merely  in  denial  of  the  plea,]  and  this 


the  Couils  be  signed  by  counsel ;  Macher  v.  (I)  This  is  necessary  when  the  plea  is  to 

Billitig,  I  C.  M.  &  R.  577  ;  Roberts  v.  Hai).  part  only  of  a  count,  anil  the  body  of  it  an- 

ward,  9  INI.  &  W.  838.    The  common  plea  of  swers  both  that  part  and  the  damages  accrued 

defendant's  baukru|)icy  does  not  require  coun-  in  consequence  ;  sec  ilenrxi  v.  i'.'iir/,  8  M.  & 

sel's  signature,  because  it  concludes   to   the  W.  -30,  per  Parke,  li. 

country.     As  to  iigning  picas  added, /}at//(ia/i  {\n)  If  all  tlie  pleadings  conclude  lo  the 

V.  Pngh,  5  M.  &.  (j.  331.  country,  ihc  plaintiff  may  add  to  this  replica- 
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the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c.  (n)  [or  if  new 
matter  he  introduced  in  the  replication,  there  should  be  a  verification,  thus : — 
"  and  this  the  plaintiff  is  ready  to  verify,  &c."  (o)  As  to  counsels  signature, 
sec  ante,  22,  note  (k). 

4,  Commencement  of  a  Second  or  further  Plea.(p) 
And  for  a  further  plea  in  this  behalf  the  defendant  says,  [c^-c.  or  if  the  plea 


lion  "  and  the  defendant  doUi  the  like,  &c. ;" 
and  this  similiter  need  not  have  any  addi- 
tional date  ;  Edden  v.  IVard,  12  A.  &  E.  428 ; 
S.  C.  8  Dowl.725;  Middletoii  v.  IVoods,  6 
M.  &  W,  136.  Aliter,  when  the  similiter  is 
delivered  by  the  other  parly  as  an  indepen- 
dent pleading  ;  Shackel  v.  Ranger,  3  M.  iSc 
W.  409. 

(«)  The  general  rule  as  to  a  pleading  con- 
cluding to  the  country,  or  with  a  verification, 
has  been  before  noticed,  ante,  note  (g),  "  In 
all  cases  where  the  replication  or  rejoinder 
concludes  to  the  country,  the  plaintiff's  at- 
torney may  give  notice  of  trial  at  the  time  of 
delivering  his  replicaiiou  or  other  subsequent 
pleading;  and  in  case  issue  shall  afterwards 
be  joined,  such  notice  shall  be  available  ;  but 
if  issue  be  not  joined  on  such  replication  or 
other  subsequent  pleading,  and  the  plaintiff 
shall  sign  judgment  for  want  thereof,  and 
forthwith  give  notice  of  executing  a  writ  of 
inquiry,  such  notice  siiall  operate  from  the 
time  that  notice  of  trial  was  given  as  afore- 
said;" Rule  nil.  T.  2  W.  4,  r.  59.  When 
the  replication  concludes  with  a  verification, 
there  should  be  a  rule  to  rejoin,  which  is 
given  on  the  back  of  the  replication  by  the 
master.  A  rule  to  rejoin,  however,  is  not  ne- 
cessary where  ihe  defendant  is  under  terms  to 
rejoin  gratis ;  but  the  defendant  must  rejoin 
in  four  days  after  the  delivery  of  the  replica- 
lion  and  a  demand  of  rejoinder ;  Adkins  v. 
Anderson,  10  M,  &  W.  12;  1  Dowl.  N.  S. 
877,  S.  C,  "And  in  all  special  pleadings, 
where  the  plaintiff  takes  issue  on  the  defend- 
ant's pleading,  or  traverses  the  same,  or  de- 
murs, so  that  the  defendant  is  not  let  in  to 
allege  any  new  matter,  the  plaintiff  may  pro- 
ceed without  giving  a  rule  to  rejoin  ;"  Rule 
Hil.  T.  2  W.  4,  r.  108  ;  that  is,  if  the  defend- 
ant's pleading  concludes  to  the  country,  the 
plaintiff  may  add  the  similiter;  or  the  plaintiff, 
if  iiis  own  pleadings  conclude  to  the  country, 
may  add  the  similiter  ("  and  the  defendant 
doth  the  like")  for  him,  and  may  then  proceed 
to  make  up  the  issue,  and  the  plaintiff"  in  so 
making  up  the  issue  may  add  the  similiter 
before  he  delivers  it  lo  the  defendant's  attorney 
or  agent,  and  without  delivering  it  at  any 
time,  independently  of  the  issue.  A  demand 
by  the  plaintiff's  attorney  of  a  rejoinder  or 
oihcr  pleading  on  the  pirt  of  the  defendant,  is 
requisite  before  judgment  can  be  signed  against 
him,  unless  lie  be  expressly  under  terms  to 
rejoin  without  such  a  demand  ;   Tidd,  9th  ed. 


478  ;  Rule  Hil.  T.  2  W.  4,  r.  108  ;  Wye  v. 
Fisher,  3  B.  &  P.  443.  Being  under  terras 
to  rejoin  gratis  does  not,  it  seems,  dispense 
with  this  demand  ;  Seaton  v.  Skeu,  3  Uowl. 
537.  The  demand,  when  given,  expires  in 
twenty-four  hours.  If  the  defendant,  after 
demand,  omit  to  rejoin,  the  plaintiff  may  sign 
judgment,  although  the  replication  conclude 
to  the  country,  and  the  defendant  was  under 
terms  to  rejoin  gratis,  so  that  the  plaintiff 
might  have  added  the  similiter  for  him ;  but 
in  case  such  sharp  practice  is  resorted  to,  it 
seems  the  Court  will  set  aside  t!ie  judgment 
without  costs  ;  iieaton  v.  Scales,  1  Harr.  &  \V. 
210,  by  Williams,  J.,  upon  the  authority  of 
IVye  V.  Fisher,  3  B.  ^:  P.  443 ;  but  Seaton  v. 
Scales  is  differently  reported,  by  the  name  of 
Seaton  v.  Skeu,  in  3  Dowl.  527.  If  the  repli- 
cation conclude  to  the  country  v,  ith  an  "  &c.'" 
although  no  similiter  be  added  in  the  issue 
or  record,  the  judge  will  try  the  cause,  the 
"  &c."  being  sufficient ;  aliter  if  the  replica- 
tion conclude  to  the  Court,  i.  e.  wilh  a  veri- 
fication and  there  be  no  rejoinder ;  Clark  v. 
Nicholson,  6  C.  &  P.  712  ;  Uoulinson  v.  Roan- 
tree,  id.  551. 

(o)  As  to  \h\<.  conclusion,  see  ante,  22, 
note  (g).  "  Certify,"  instead  of  "  verify," 
not  demurrable ;   Harvey  v.  Stokes,  Willes,  6. 

(/;)  Several  Pleas. — By  ihe  new  rules, 
"  Pleas,  avowiies,  and  cognizances,  founded 
on  one  or  the  same  principal  matter,  but  va- 
ried in  statement,  description  or  circumstances 
only,  are  not  to  be  allowed."  The  several 
instances  under  this  rule  are  pointed  out  in 
their  proper  places  throughout  this  work.  See 
them  collected  under  one  head;  1  Chit.  Arch. 
8th  ed.  p.  253.  "  No  rule  to  show  cause  or 
motion  shall  be  required  in  order  to  obtain  a 
rule  to  plead  several  matters,  or  to  make  se- 
veral avowries  or  cognizances,  but  that  such 
lules  shall  be  drawn  up  upon  a  judge's  order 
to  be  made  upon  a  summons,  accompanied  by 
a  short  abstract  or  statement  of  the  intended 
pleas,  avowries  or  cognizances.  Provided  that 
no  summons  or  order  shall  be  necessary  in 
the  following  cases,  that  is  to  say,  where  the 
plea  of  non  assumpsit,  or  niuiquam  indebi- 
tatus, or  non  detinet,  with  or  without  a  plea 
of  tender  as  to  part,  a  plea  of  the  Statute  of 
TAmitations,  Aff-"//,  haiikruptcy,  of  the  de- 
fendant's discharge  under  an  Insolvent  Act, 
filene  administravit,  plenc  administravit  pra- 
ter, infancy,  and  coverture,  or  any  two  or 
more  of  such  pleas,  shall  be  pleaded  together; 
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count," 


be  to  part  only,{q)  say,  "and  for  a  further  plea(»)  as  to  the  said  - 

or  "  and  for  a  further  plea  as  to  the  sum  of  £ ,  parcel  of  the  moneys  in 

the  declaration  (or  '  first  count')  mentioned,  and  the  said  causes  of  action  in 
respect  thereof,"  (Src.)  ;  or,  in  covenant,  "  and  for  a  further  plea  as  to  the 
said  supposed  breach  of  covenant  first  above  assigned,  and  the  said  causes 
of  action  in  respect  thereof;"  see  ante,  '13,  Variations,  \,  5,  6. 


5.  Plea  in  Bar  showing  Matter  of  Defence  arising  after  the  Action 
was  commenced  and  before  Defendant  had  pleaded,  (s) 

In  the . 

The day  of ,  a.  d. . 

C.  D.  -\       The  defendant,  by  ,  his  attorney,  [or  "  in  his  own  proper 

ats.  >■  person,"]  says,  that  the  plaintiff  ought  not  further  to  maintain  his 
A.  B.  )  action,  (t)  because  he  saith  tliat  \_^'C.  showing  that  the  cause  of  de- 
fence arose  after  writ  or  declaration  and  before  the  day  of  pleading,  see  forms, 
•post,  conclude,']  and  this  the  defendant  is  ready  to  verify,  wherefore  he  prays 
judgment  if  the  plaintiff  ought //<r//<ej'  to  maintain  his  action. 


but  in  all  such  cases  a  rule  shall  be  drawn  up 
by  the  proper  officer  upon  the  production  of 
the  engrossment  of  the  pleas  or  a  draft  or  copy 
thereof."  This  abstract  is  not  meant  to  be 
critically  exact ;  if  it  gives  substantial  infor- 
mation of  the  pleas  intended,  it  will  suthce; 
Hedelh  v.  Massey,  2  Dowl.  &  L.  322.  Xo  sum- 
mons, or  order,  or  rule  is  necessaiy,  althouL;h 
there  be  several  picas,  if  no  two  )deas  apply 
to  the  sume  mnlter  or  pait  of  the  declaration, 
but  each  pica  is  applied  and  confined  only  to 
a  separate  part  of  the  declaration  not  noticed 
by  the  other  pleas:  thus  a  plea  of  nunqnam 
iiidebitiitus  as  to  all  except  a  certain  sum,  and 
a  tender  of  that  sum,  does  not  require  a  rule  ; 
Archer  v.  Garrard,  (')  Uowl.  132  ;  S.  ('.  3  i\l. 
&  W.  63  ;  or  a  special  pica  to  part  and  ano- 
ther special  plea  to  the  remainder,  without 
any  general  issue  to  the  whole ;  see  Vere  v. 
Goldsborough,  1  Bing.  New  C.  353;  Tj  M.  & 
So.  265,  6'.  C.  If  the  defendant  neglect  to 
obtain  a  rule  to  plead  several  matters  ;vhen 
necessary,  the  plaintiflfmay  sign  judgment  by 
default.  11.  Ilil.  T.  2  W.  4,  leg.  34,  without 
leave  of  the  Court  or  a  judge  ;  see  per  Little- 
dale,  J.,  Chitty  V.  Dendy,  3  A.  &  E.  319. 
It  often  happens  that  the  time  for  ])leading 
expires  before  the  rule  to  plead  several  mat- 
teis^which  ougiit  slriitly  to  be  drawn  up  and 
a  copy  delivered  wilh  liie  pleas  to  the  plain- 
tiff's attorney)  is  ready.  Jn  these  cases  the 
picas  should  be  delivered  with  written  notice 
to  the   plaintiff's  attorney  that  instructions 


have  been  given  for  the  rule,  and  that  a  copy 
will  be  delivered  when  the  rule  is  drawn  up; 
lidd,  9tli  ed.  658  ;  1  Chit.  Arch.  If  the  de- 
fendant succeeds  upon  a  plea  which  goes  to 
the  whole  cause  of  action,  and  is  defeated  on 
another  plea,  the  judge  may  relieve  him  from 
paying  costs  on  the  latter  plea,  by  certifying 
that  lie  had  probable  cause  to  plead  it;  4 
Anne,  c.  16,  s.  5  ;  Rohinson  v.  Messenger,  8 
A.  &  E.  606;  Read  v.  Troyle,  9  C.  &  P. 
520;  Fry  V.  Moiickton,  9  Dowl.  967.  See 
foim  of  relinquishment  of  a  plea,  confessed  to 
be  bad  after  a  demurrer  to  it,  M'ltitiire  v. 
Miller,  2  D.  &  L.  708 ;  5.  C.  13  M.  '&  W. 
725. 

(7)  The  introductory  part  of  the  plea  must 
be  confined  to  the  matter  answered,  see  ante, 
21.  note  (/). 

()•)  It  is  not  necessary  to  state  "  by  leave 
of  the  Court,"  or  "  according  to  the  form  of 
the  statute,"  or  to  the  like  effect.  Rules  Hil. 
T.  1834. 

(s)  As  to  pleas  jniis  darrein  conlimiance, 
after  defendant  has  be/are  pleaded,  see  post. 

(t)  If  a  plea  in  bar  be  founded  on  any 
matter  arising  after  the  commencement  of  the 
action,  though  it  be  not  pleaded  after  a  pre- 
vious plea,  it  has  the  commencement  and 
conclusion  o(  actio  non  iitlerius ;  and  actionem 
lion  generally  would  be  improper,  for  that  for- 
mula is  taken  to  refer  in  point  of  time  to  the 
commenceinent  of  the  suit  and  not  tu  the  time 
of  plea  pleaded,  Sleph.  PI. 
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6.  The  Rejoinder,  (u) 

The  rejoinder  is  necessary  where  the  replication  is  a  tender  of  issue,  not  a 
joinder  in  issue;  or  concludes  with  a  verification.  In  the  former  case  the 
rejoinder  is  as  follows  : — 

In  the . 

The day  of ,  a.  d. .     [The  day  the  rejoinder  is  delivered. 

C.  D.  \  The  defendant  as  to  the  said  replication  to  his  said  plea,  [or 
ats.  V  *'  first  plea,"]  and  whereof  the  plaintiff  hath  put  himself  upon  the 
A.  B.  .3  country,  doth  the  like.  [If  the  replication  conclude  with  a  verifica- 
tion, the  rejoinder  is  thus :]  The  defendant  as  to  the  said  replication  to  his 
said  plea  [or  "  first  plea"]  says,  that  [^c.  stating  the  matter  relied  upon,  and 
if  such  matter  be  merely  in  denial,  concluding  thus:^  and  of  this  the  defendant 
puts  himself  upon  the  country,  &c.  [If  the  rejoinder  introduce  new  matter, 
ante,  22,  note  (g),  it  shoidd  conclude  with  a  verification  thus :  "  And  this  the 
defendant  is  ready  to  verify,  &c." 

7.  Surrejoinder. 

The  surrejoinder  is  entitled  in  the  Court  and  of  the  day  it  is  delivered.  If 
the  rejoinder  conclude  to  the  country,  it  is  thus ;]  And  the  plaintiff  as  to  the 
said  rejoinder  to  his  said  replication  to  the  said  plea  [or  "  first  plea,"  as  the 
case  may  be,']  of  the  defendant,  and  whereof  the  defendant  hath  put  himself 
upon  the  country,  doth  the  like.  [If  the  rejoinder  conclude  with  a  verification, 
and  the  surrejoinder  be  a  mere  denial  thereof,  it  will  conclude,  "and  this  the 
plaintifl' prays  may  be  inquired  of  by  the  country,  &c."  If  the  surrejoinder 
introduce  new  matter,  it  should  conclude  with  a  verification,  thus : — "  And  this 
the  plaintiff  is  ready  to  verify." 


8.  Rehutter. 

There  will  be  a  rebutter  as  follows,  if  the  surrejoinder  be  not  a  joinder  in 
issue,  but  conclude  to  the  country:']  And  the  said  defendant,  as  to  the  said 
surrejoinder  to  the  said  rejoinder  to  the  said  replication  to  the  defendant's 
said  plea,  [or  "  first  plea,"  as  the  case  may  be,]  and  which  the  plaintiff  hath 
prayed  may  be  inquired  of  by  the  country,  doth  the  like. 


9.  Surrebutter. 

It  is  rarely  the  pleadings  extend  to  this  length.    The  surrebutter  is  necessary 
if  the  rebutter  do  not  complete  the  issue.     In  ordinary  cases  the  plaintiff  would 

(u)  As  to  the  rule  to  rejoin  aad  demand  of  rejoinder,  see  ante,  24,  note  («)• 
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viakc  up  and  deliver  the  issue,  with  notice  of  trial,  on  the  day  he  rebuts,  and 

add  the  mere  common  similiter,  see  ante,  24,  note  (n),  thus, — "  and  the  plaintiff 

doth  the  like."    If,  however,  the  plaintiff  choose,  he  may  deliver  the  surrebutter 

only  in  this  form  : — 

In  the . 

The day  of ,  a.  d.  . 

A.  b.  ^       And  the  plaintiff,  as  to  the  said  rebutter  of  the  defendant,  whereof 

^'      i    he  hath  put  himself  upon  the  country,  doth  the  like. 
CD.   ' 


ill.  DEMURRERS. 


Obs.  The  forms  of  deuiiirrcr  and  joinder  in  demurrer  are  prescribed  by  the  New  Rules 
on  Pleading,  Hil.  T.  1834,  General  Rules,  14.  As  to  demurrers,  see  Com.  Dig. 
Pleader;  2  Bac.  Ab.  Picas,  N.;  Steph.  and  1  Chit.  PI.  A  demurrer  is  termed 
■A  general  demurrer  when  the  objection  or  error  is  not  specified  in  the  body  of 
the  demurrer  ;  and  a  denuirrer  is  special  when  the  defect  is  specially  pointed  out 
therein.  The  demurrer  may  be  general  where  the  defect  is  a  matter  o^ substance, 
and  its  effect  is  that  the  opponent  has,  on  his  own  showing,  no  cause  of  action  or 
ground  of  defence  in  law.  As  to  the  nature  and  forms  of  special  demurrers,  see 
post,  30,  Obs.  &c.  and  post,  note  ix).  In  order  to  support  a  demurrer,  whether 
general  or  special,  the  objection  must  be  aj)parent  on  the  face  of  the  pleading  to 
which  exception  is  made.  A  demurrer  admits  the  facts,  at  least  such  as  are 
pleaded,  without  involving  any  informality  pointed  out  by  the  demurrer ;  1  Saund. 
337b,  note  3 ;  Jones  v.  Stevens,  II  Price,  235.  Cut  the  statements  in  a  special 
plea  held  bad  on  demurrer,  cannot  be  used  by  the  plaintiff  as  evidence  for  him  on 
the  general  issue  at  the  trial ;  Firniin  v.  Crucifix,  5  C.  &  P.  98 ;  Montgomery 
V.  B.ichar(hon,  id.  247.  If  the  party  demurring  have  judgment  against  him  on 
the  demurrer,  he  is  concluded  from  trying  the  merits  on  the  defective  pleadings 
in  the  pending  action,  and  the  judgment  is  in  such  action  final  in  that  respect; 
Tidd,  9th  ed.  741.  Where,  therefore,  the  facts  are  not  clearly  against  the  party, 
and  the  point  of  law  is  doubtful,  it  is  in  general  advisable  not  to  demur,  but  to 
take  issue  on  the  facts,  and  go  to  trial ;  that  is,  assuming  the  legal  objection  be  of 
so  substantial  a  nature  that  a  writ  of  error,  or  motion  in  arrest  of  judgment,  may 
be  supported  even  after  verdict  for  the  opponent.  On  the  other  hand,  where  the 
cause  of  demurrer  is  clear,  and  the  facts  are  unfavourable,  it  is  proper  to  demur; 
for  by  this  course  the  party  demurring  obtains  all  his  costs,  if  he  succeed,  3  &  4 
W.  4,  c.  42,  s.  34;  whereas  if  he  proceed  to  trial  and  be  defeated,  and  then  bring 
a  writ  of  error,  he  will  have  to  pay  his  own  costs  in  error,  althougli  he  be  successf^ 
in  reversing  the  judgment;  Tidd,  9th  ed.  1181  ;  Gilliurd  v.  Gladstone,  12  East, 
668.  And  if  he  arrest  the  judgment  on  motion  for  that  purpose,  he  obtains  no 
costs;  Cameron  v.  Reynolds,  Cowp.  407  ;  Tidd,  9th  ed.  985;  see  Adams  v.  Me- 
redew,  3  Y.  &  J.  418.  So,  where  a  verdict  is  found  in  favour  of  the  defendant 
on  immaterial  issues,  and  a  judgment  is  afterwards  entered  for  plaintiff  7ion 
obstante  veredicto,  neither  party  is  entitled  to  the  costs  of  the  immaterial  issues; 
Goodburnc  v.  Bowma7i,  9  13ing.  GG7 ;  2  Dowl.  206,  S.  C.  It  is  also  to  be  borne 
in  mind  that  after  verdict  many  errors  arc  cured,  and  strong  presumptions  will 
be  made  to  support  the  finding  of  the  jury,  see  1  Saund.  228,  note  1  ;  Tidd,  9th 
ed.  919;  1  Chit.  PI.  7th  ed.  705  to  716;  Stcpli.  PI.;  Nurse  y.  Wills,  4  B.  & 
Ad.  739 ;  Wilkinson  v.  Jllatin,  2  Tyr.  544 ;  and  therefore  the  point  of  law  is 
frequently  open  to  more  favourable  argument  upon  a  demurrer.  A  general 
demurrer  to  a  declaration  or  replication,  for  a  defect  in  substance,  is  allowable^ 
although  the  defendant  were  under  terms  to  plead  issuably. 


COMMENCEMENTS  AND  CONCLUSIONS 


1.   Commencement  of  a  Demurrer  to  a  Declaration  or  Replication. 
In  the . 


The 


day  of 


"  The  causes  of  de- 
murrer are  more 
fully  stated  within. 


CD. 

ats. 
A.  B. 


,  A,  D. .     ^JThe  day 

the  demurrer  is  delivered.^ 

^       The  said  defendant,  by ,  his  attorney, 

\  \_or  *'  in  his  own  proper  person,"]  says  that  the 
3  said  declaration  [or  "  replication]  is  not  suffi- 
cient in  law,  (y)  [if  the  demurrer  be  sjjecial,  add  the 
some  of  which  are,  cause  of  demurrer,  thus  :]  and  the  defendant  shows  to 
&c.  [stating  one  or  the  Court  the  following  causes  of  demurrer  to  the  said 
two  of  than  con-  declaration,  [or  "replication,"]  that  is  to  say,  [showing 
cisely.{x)  the  ground   of  demurrer.      Deliver  the   demurrer  with 

counsel's  signature,  (y) 


(x)  By  Rule  of  Mil.  T.  4  W.  4,  c,  2,  "  in 
>lie  margin  of  every  demurrer,  before  it  is 
signed  by  counsel,  some  matter  of  law  in- 
tended to  be  argued  shall  be  stated ;  and  if 
any  demuiier  shall  be  delivered  wiilioiit  such 
statement,  or  with  a  frivolous  statement,  it 
may  be  set  aside  as  irregular  by  the  Court  or 
a  judge,  and  leave  given  to  sign  judgment  as 
for  want  of  a  plea  ;  provided  that  the  party 
demurring  may  at  the  time  of  the  argument 
insist  upon  any  further  matters  of  law,  of 
which  notice  shall  liave  been  given  to  the 
Court  in  the  usual  way" — (that  is,  in  the 
margins  of  the  demurrer-books  delivered  to 
the  judges  ;  38  Geo.  3,  R.  E.  2  Jac.  2  ;  Tidd, 
9th  ed.  505,  738.)  Tlie  object  of  the  Rule 
was  to  prevent  unfounded  or  sham  demurrers 
for  delay ;  and  the  practice  now  is  to  state 
concisely  one  or  two  of  the  strongest  points  in 
the  margin  even  of  the  special  demurrers,  and 
not  merely  to  state  that  "  the  causes  of  de- 
murrer are  those  within,"  though  in  one  case 
this  was  held  sufficient;  Lindus  v.  Pound,  2 
M.  &  W.240;  and  see  Benid^ev.  Friestle'j, 
5  Dowl.  306;  [Vhitmore  M.Nkhol,  it/.  521. 
In  Ross  V.  Robeson,  1  Gale,  102,  which  was  an 
action  for  a  libel  on  an  attorney,  the  defendant 
pleaded  that  the  libel  was  contained  in  a  report 
of  legal  proceedings,  published  without  malice, 
&c.  The  plaintiff  demurred  generallii  to  the 
plea  ;  and  the  marginal  note  was,  "  that  the 
matters  disclosed  in  the  plea  contain  no  justi- 
fication in  law  of  the  libel."  The  Couit  held 
that  this  marginal  note  was  not  sufficient, 
observing,  that  it  only  repeated  the  general 
demurrer.  If  a  party  demurring,  or  joining 
in  demurrer,  intends  to  object  to  former 
pleadings  of  his  adversary,  on  grounds  not 
raised  in  the  demurrer,  he  must  state  the  points 
in  his  demurrer  books  given  to  the  judges,  or 
he  will  not  be  allowed  to  argue  them  ;  Parker 


v.  Riley,  2  M.  &  VV.  230 :  Gatliffe  v.  Bourne, 
5  Scott,  674  ;  Arboin  v.  Anderson,  1  Q.  B. 
498.  He  need  not  (though  the  fairer  course) 
deliver  these  points  to  the  adversary  ;  Scott  v. 
Chappeloio,  4  M.  &  G.  336;  S.  C.  2  D.  N. 
S.  78.  The  latter  can  obtain  them  from  the 
judge's  clerk;  Garrard  v.  Hardy,  1  D.  &  L, 
51.  In  applying  to  set  aside  a  demurrer 
as  frivolous,  the  question  is  not  whether  the 
objection  be  trivial  or  insignificant,  but  whe- 
ther it  be  frivolous  and  palpably  unfounded. 
If  there  be  a  fair  doubt  whether  the  objection 
stated  be  good,  however  trifling  the  error,  (if 
the  defendant  be  not  under  terras  to  plead 
issuably,  Nanney  v.  Kenrick,  1  Dowl.  609,) 
the  judge  or  Court  will  not  interfere  on  this 
Rule;  Dalton  v.  M'Inlure,  I  D.  N.  S.  76 ; 
Esdailev.  M'Clenn,  Exdi.  J  An.  23,  1846;  and 
the  application  to  set  it  aside  ought  not  to  be 
made,  unless  it  be  palpably  frivolous,  or  be 
pleaded  in  direct  opposition  to  some  decided 
case ;  Vapineau  v.  King,  2  Dowl.  N.  S.  226 ; 
but  where  the  latter  is  the  case,  the  Court  will 
not  refrain  from  setting  it  aside,  because  the 
party  may  wish  to  question  the  former  decision 
before  a  Court  of  P>ror  ;  Withers  v.  Maclean, 
E.vch,  Jan.  17,  1846.  It  is  necessary  to  apply 
to  a  judge  or  the  Court,  instead  of  signing 
judgment  without  leave,  where  the  Rule  is 
infringed  ;  and  where  a  demurrer  is  frivolous, 
and  a  motion  is  made  to  set  it  aside,  the 
Court  will  grant  a  "  rule  for  that  purpose  to  be 
absolute,  unless  cause  is  shown  on  a  particular 
day;''  Kinnear  v.  Keane,  3  Dowl.  154; 
Twight  V,  Prescoit,  2  Dowl.  N.  S.  4. 

(y )  See  forms  of  causes  of  demurrer  supra. 
The  demurrer,  whether  general  or  special,  is 
to  be  delivered,  not  filed,  R.  H.  4  W.  4,  r.  1, 
and  signed  by  counsel;  R.  E.  18  Car.  2;  Tiddj 
9th  ed.  696;  2  Arch.  8th  ed. 
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In  the 


C.  D 


2.  Demurrer  to  Part  of  a  Declaration,  (z) 


On  the 


day  of 


The  said  defendant,  by his  attorney,  [or  "in  his  own  proper 

person,"]  as  to  the  said  {frfit)  count,  [or  "as  to  the  said  trespasses, 
A.  B.  J  so  far  as  they  relate,"  &c.]  say's  that  the  same  is  not  sufficient  in 
law,  [vide  the  observations  on  the  last  form. 


■  "■  I 

ats.     > 
i.  B.  3 


In  the 
A.  B. 


3.  Demurrer  to  a.  Plea  or  Rejoinder. 


The 


day  of ,  A.  D. . 


The  plaintiff  saith  that  the  said  plea  [or  "rejoinder"]  is  not  suf- 
ficient in  law,  [showing  special  cause,  if  any,  ut  supra,  and  stating 
the  ground  of  demurrer,  whether  general  or  sjtecial,  in  the  margin.  If 
the  demurrer  he  to  one  plea  only,  say,  "  The  plaintiff,  as  to  the  said  {first) 
plea,  saith  that  the  same  is  not,  &c."     [Obtain  counsel's  signature. 


A.  K.   -\ 
CD.  ) 


4.  Joinder  in  Demurrer,  (a) 


In  the 


On  the 


day  of 


,  A.  D. .     [Day  the  joinder  is  delivered.li 

And  the  said  plaintiff  [or  "  defendant"]  saith  that  the  said  declaration  [or 
"  plea,"  c^-c]  is  sufficient  in  law.  (a) 


(s)  A  demurrer  commencing  "  and  the 
said  declaration,  &c."  is  to  the  whole  decla- 
ration ;  Parrelt  Co.  v.  Stoiver,  6  M.  &  W. 
564.  Care  must  be  taken  to  confine  the  de- 
murrer to  the  defective  part  of  the  pleading 
objected  to— such  part  being  capable  of  sepa- 
ration from  the  rest— as  where  one  only  of 
several  breaches  of  covenant  is  badly  assigned ; 
or  one  count  only  is  bad;  or  the  error  is  in 
the  statement  of  one  only  of  the  debts  in  the 
common  count,  or  one  only  of  several  divisi- 
ble trespasses  or  torts  in  an  action  ex  delicto, 
or  in  the  allegation  of  one  of  several  debts  in 
a  plea  of  setoff;  1  Saund.  286,  note  9  ;  2d 
ed.  379,  380,  note  14  ;  Amoru  v.  Broderivk, 

5  B.  &  Aid.  712;  Ring  v.  Roxhrough,  2  C. 

6  J.  419 ;  Price  v.  Williams.  I  M.  &  W.  6 ; 
Teagne  v.  Morse,  2  M.  &  VV.  599.  The  conse- 
quence of  not  so  confining  the  demurrer  would 
be,  that  though  the  defendant  would  obtain 
judgment  on  the  defective  breach,  the  plain- 
tiff would  obtain  it  on  the  good  one  ;  Slade  v. 
Hairley,  13  M.  t'c  W.  761 .  The  former  prac- 
tice of  giving  the  whole  judgment  against  the 
party  demurring  when  the  demurrer  was  too 


large,  seems  now  overruled  ;  Hi7ide  v.  Gray, 

1  M.  &  G.  201,  note;  Brisco  v.  Hill,  2  D. 
N.  S.  561 ;  S.  C.  10  M.  &  W.  740 ;  Yates  v. 
Tearle,  13  Law  J.  Q.  B.  290. 

(a)  This  form  is  prescribed  by  Rules  H.  4, 
G.  4.  By  the  Practice  Rules  of  the  same 
term,  "To  a  joinder  in  demurrer,  no  signa- 
ture of  a  Serjeant  or  other  counsel  shall  be 
necessary,"  and  "  no  rule  for  joinder  in  de- 
murrer shall  be  required,  but  the  party  de- 
murring may  demand  a  joinder  in  demurrer, 
and  the  opposite  party  shall  be  bound,  within 
four  days  after  such  demand,  to  delioer  the 
same,  otherwise  judgment."  Although  a  de- 
fendant be  under  terms  to  rejoin  gratis,  he  is  not 
bound  to  join  in  demurrer  gratis ;  Jonei  v.  Keu, 

2  Uowl.  P.  C.  265;  2  C.  &  M.  340,  S.  C. 
The  ])laintill'  ought  not  to  add  the  joinder  for 
the  defendant,  but  must  demand  it  of  him, 
and  he  has  four  days  in  which  to  deliver  it ; 
Mullius  V.  Coi,  7  Dowl.  660.  On  the  other 
hand,  it  is  irregular  to  deliver  a  joinder,  and 
at  the  same  time  a  notice  that  it  has  been  set 
down  for  argument ;  Gibbons  v.  Mcttratn,  7 
Scott,  N.  R.  535. 


30  FORMS  OF  SPECIAL  CAUSES 


FORMS  OF  SPECIAL  CAUSES  OF  DEMURRER. 

Obs.  As  to  the  distinction  between  a  general  and  special  demurrer,  and  the  practice 
on  demurring,  see  ante,  27,  Obs.  The  necessity  of  demumng  specially  for 
errors  in  matters  oi  form  was  created  by  the  statutes  27  Eliz.  c.  5,  and  4  Ann, 
c.  16.  The  latter  provides  that  "where  any  demurrer  shall  be  joined  and 
entered  in  any  Court  of  Record,  the  judges  shall  give  judgment  according  as  the 
very  right  of  the  cause  and  matter  in  law  shall  appear  unto  them,  without 
regarding  any  imperfection,  07nission,  or  deject  in  any  writ,  return,  plaint,  decla- 
ration and  other  pleading,  process,  or  cause  of  proceedings  whatsoever,  except 
those  only  which  the  party  demurring  shall  specially  and  particularly  set  doivn  and 
express,  together  with  his  demurrer,  as  causes  of  the  same,  notwithstanding  that 
such  imperfection,  omission  or  defect  might  have  heretofore  been  taken  to  be 
matter  of  substance,  and  not  aided  by  the  statute  of  Eliz. ;  so  as  sufficient  matter 
appear  in  the  said  pleadings  upon  which  the  Court  7noy  give  judgment  according  to 
the  very  right  of  the  cause;"  and  "that  no  advantage  or  exception  shall  be  taken 
of  or  for  an  immaterial  traverse,"  see  post,  40,  note  (r) ;  "  or  of  or  for  the  default 
of  entering  pledges  upon  any  bill  or  declaration,"  see  ante,  7,  note  (?i)  ;  "or  of 
or  for  the  default  of  alleging  the  bringing  into  Court  any  bond,  bill,  indenture, 
or  other  deed  whatsoever,"  see  post,  35,  note  {z),  mentioned  in  the  declaration 
or  other  pleadings;  "or  of  or  for  the  default  of  alleging  of  the  bringing  into 
Court  letters  testamentary  or  letters  of  administration ;  or  of  or  for  the  omissions 
oivi  et  armis,  et  contra  pacem,  or  either  of  them;  or  of  or  for  the  want  of  aver- 
ment oi  hoc  paratus  est  verifcare,  or  hoc  paratus  est  vet  ificare  per  recordum  ;  or 
of  or  for  not  alleging  ptvut  patet  per  recordum ;  but  the  Court  shall  give  judg- 
ment according  to  the  very  right  of  the  cause  as  aforesaid,  without  regarding 
any  such  imperfections,  omissions  and  defects,  or  any  other  matter  of  like  nature, 
except  the  same  shall  be  specially  set  down  and  shown  for  cause  of  demurrer  ;" 
see  Bolton  v.  Bishop  of  Carlisle,  2  Hen.  Bl.  262;  Buckley  v.  Kenyon,  10  East, 
139;  Bowdell  v.  Parsons,  id.  359;  Bach  v.  Owoi,  5  T.  R.  409.  By  Rule  Mich. 
T,  1654,  s.  17,  see  Willes,  220;  1  Saund,  160,  note  1,  337b,  note  1,  "upon 
demurrers"  (special),  "  the  causes  shall  be  specially  assigned,  and  not  involved 
with  general  unapplied  expressions  of  '  double,'  '  negative  pregnant,'  '  uncer- 
tainty,' '  wanting  form,'  and  the  like,  but  shall  show  specially  wherein,  in  order 
that  the  other  party  may,  as  the  cause  shall  require,  either  join  in  demuiTer,  or 
amend  or  discontinue  his  action."  Where  the  defendant  is  under  terms  to  plead 
issuably,  he  cannot  demur  specially  to  the  declaration ;  Be?Ty  v.  Jnderson,  7  T. 
R,  530;  Blyckv.  Dymoke,  1  Bing.  379;  Nanneyv.  Kenrick,  1  Dowl.  609; 
Tidd,  9th  ed.  472.  But  in  such  case  he  may  demur  specially  for  good  cause  to 
the  replication ;  Barker  v.  Gleadow,5  Dowl.  136;  Bettsv.  Applegarth,  4  Biag. 
267 ;  Langford  v.  Waghorn,  7  Price,  670 ;  Gisborne  v.  Wyat,  3  Dowl.  505 ; 
Woodman  v.  Goble,  6  Dowl.  371 ;  or  to  an  amended  declaration.  Children  v. 
Mannering,  8  Dowl.  120;  Hutt  v.  Giles,  11  M.  &  W.  756;  S.  C.\  D.  &  L. 
389. 


I.  TO  DECLARATIONS. 


1.  That  the  Declaration  is  not  entitled  in  any  Court,  (b) 

[^Commencement,  ante,  26,]  that  the  said  declaration  is  not  entitled  in 

any  Court,  nor  can  it  be  collected  therefrom  in  what  Court  this  action  was 
brought  or  is  pending,  [and  also  for  that  the  said  declaration  is  in  other 
respects  insufficient,  &c.  (c)]. 


(6)  See  ante,  1,  Obs.  (b). 

(c)  This  allegation  is  not  necessary,  and  ia  uselessi  though  usually  introduced;  see  Steph. 
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2.  That  the  Declaration  is  entitlid  before  the  Day  on  which  the  Pro- 
mises and  Causes  of  Action  are  laid  to  have  been  made  and 
accrued,  (d) 

that  it  appears  from  the  declaration  that  the  plaintiff  declared  in  this 

action  before  the  said  supposed  promises  were  made  or  the  said  supposed 
causes  of  action  accrued  to  him,  inasmuch  as  the  said  declaration  is  entitled 
or  dated  on  the  first  day  of  January  a.  d.  1846,  and  yet  it  is  charged  therein 
that  the  defendant  was  indebted  to  the  plaintiff  in  the  moneys  therein  spe- 
cified, and  promised  to  pay  the  same  on  the  fifth  day  of  January,  a.  d.  1846. 


3.  That  it  does  not  appear  whether  the  Plaintiff  sues  or  declares  by 
Attorney  or  in  Person,  (e) 

that  it  is  not  averred  or  shown  in  or  by  the  said  declaration  whether 

the  plaintiff  sues,  or  declares,  or  complains  by  his  attorney  or  in  person. 


4.  That  no  Venue  is  laid  in  the  Declaration.  (/) 

that  no  venue,  or  county,  or  city  is  stated  in  the  margin  of  the  said 

declaration,  or  elsewhere  in  the  said  declaration. 

— ♦ — 


5.   To  a  Declaration  in  Trespass  quare  clausum  freyit,  that  no 
description  of  the  Close  is  given,  (g) 

that  the  said  close  or  place  in  which,  &c.  is  not  designated  in  the  said 

declaration  by  name,  abuttals  or  other  description. 

6.  That  no  Time  is  stated  in  a  material  Allegation  in  the 

Declaration,  (h) 

— —  that  it  is  not  alleged  or  shown  in  the  said  declaration  [^or  " • 


count,"]  on  wliat  day  or  at  what  time  the  said  defendant  was  indebted  to  the 
plaintiff,  or  promised  him,  as  therein  alleged,  or  when  the  said  supposed 
causes  of  action  arose  or  accrued. 


Cd)  See  ante,  1,  Obs.  (c).     See  form  ap-  action  for  slander  stated  that  the  writ  issued 

plicable  to  the  old  form  of  declaration,  Pugh  on  the  4lh  of  June,  and  that  the  words  were 

V.  Robinson,  1  1'.  R.  1 16.     It  seems  llie  above  spoken  on  the  27th,  it  was  held  that  this  dis- 

objection  would  not  be  sufficient  to  support  a  crepancy  on  the  record  was  no  ground  for 

writ  of  error.  Bishop  v.  Stayn,  3  B.  &  Aid.  arresting  the  judgment;  Steivard  v.  Layton, 

605 ;  Elision  v.  Owston,   10  Moor,  194  ;  2  3  Dowl.  430. 

Bing.  469,  S.  C;  Arnold  v.  Arnold,  5  Dowl.  (e)  See  ante,  3,  Obs.  (f). 

203;  5.  C.  3  B.  N.  C.  81,  unless  the  decla-  (/)  See  ante,  2,  Obs.  (n). 

ration  were  on  a  bill,  or  some  contract  where  (g)  See  Rule  on  Pleading,  Hil.  T.,  Plead- 

lime  was  of  its  essence,  and  it  appeared  on  ings,    "  V.    In  Trespass,"  which  expressly 

the  record  that  the  cause  of  action  accrued  gives  a  demurrer  for  this  error ;  and  see  post. 

after  the  writ  issued;  Wainwright  v.  John-  (h)    The  new    rules   do   not    excuse   the 

son,  5  Dowl.  318.     Where  the  record  in  an  omission  of  the  statement  of  lime  in  a  decla- 
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7.   That  the  Day  on  which  the  Promise  is  laid  is  inconsistent  with 

that  on  which  another  material  Fact  is  stated  to  have  occurred,  (i) 
~ for  that  it  is  averred  in  the  said  declaration  that  the  said  bill  was  drawn 


on  the  1st  day  of  January,  a.  d.  1846,  payable  two  months  after  the  date 
thereof,  and  yet  it  is  afterwards  alleged  that  the  defendant  on  the  1st  day 
of  January,  A.  d.  1845,  promised  to  pay  the  said  sum  in  the  said  bill  specified. 

8.  To  a  Declaration  in  Assumpsit,  that  no  Promise  is  laid  to  -pay  the 

Money  mentioned  in  the  First  Count,  (k) 

that  it  is  not  alleged  in  the  said  frst  count,  or  in  any  other  part  of  the 

said  declaration,  that  the  defendant  promised  to  pay  the  money  mentioned  in 
that  count. 

9.  That  no  Breach  of  the  Promise  mentioned  in  one  of  the  Counts  is 

laid  in  the  Declaration.  (1) 

that  no  cause  of  action  is  laid  or  appears  in  the  said  declaration  as  to 

the  promise  in  the  said count  mentioned,  it  not  being  alleged  or  shown 

in  any  part  of  the  said  declaration  that  the  defendant  has  not  paid  the  money 
mentioned  in  the  said count  according  to  his  said  supposed  promise, 

10.  For  Misjoinder  of  Forms  of  Action,  (m) 
for  that  there  is  a  misjoinder  of  forms  of  action  in  the  said  declaration 


rarion,  they  only  relate  to  the  omission  in  the  (k)   This  cause  of  demurrer  often  exists 

body  of  the  declaration  of  venue  or  place ;  where  there  is  a  special  count  on  a  bill,  &c. 

Ferguson  v.   Mitchell,    2    C.  M.   &    Ros.  not  stating  defendant's  promise,  and  the  com- 

The  rule  is,  that  every  material  or  traversable  mon  count,  in  consequence  of  the  common 

fact  in  any  pleading  must  be  stated  to  have  count  charging  that  defendant  promised  to 

occurred  upon  a  particular  day,  showing  the  pay  the  last-meniioned  moneys,  instead  of  the 

month  and  year,  otherwise  the  defendant  may  said  moneys ;  see  Hayter  v.  Moat,  2  M.  &  VV. 

demur ;  Com.  Dig.  Pleader,  C.  19  ;  Denison  56.     The  demurrer  must  in  such  case  be  con- 

V.  Richardson,  14  East,  291  ;  Steph.  3d  ed.  fined  to  the  first  count. 

292,  45.    And  this  rule  applies  even  in  those  (0    This  cause   of  dem.urrer   not  unfre- 

instances  in  which  the  plaintiff  is  not  bound  quently  arises  from  the  improper  introduction 

to  prove  that  the  fact  occurred  on  the  day  of  the  words  "  last-mentioned"  in  the  allega- 

stated ;  where,  in  other  words,  time  is  not  of  tion  in  the  breach  at  the  end  of  the  common 

the  essence  of  the  cause  of  action,  as  in  the  count,  ("  yet  the  defendant  hath  not  paida?iv 

case  of  the  common  count  for  goods  sold,  &;c.  of  tlie  said  moneys,")  where  there  is  a  special 

in  reference  to  the  statement  that  the  defend-  count  before  the  common  count;  see  Ashton 

ant  was  indebted   and   promised   payment;  v.  Brevitt,  2D.  ScL.  903;  S.  C.  14M.  &;W. 

Ring  V.  Roxburgh,  2  Tyr.  468  ;  2  C.  &  .T.  106.      In    this    case   the   demurrer  must  of 

418  5.  C.  course  be  confined  to  the  particular  count, 

(i)  To  lay  incongruous  or  inconsistent  days  and  must  not  extend  to  the  whole  declara- 

in  stating  material  facts,  is  demurrable,  al-  tion.     It  would  be  cured  by  pleading  over; 

though  the  day  need  not  be  proved  as  laid  ;  Brauker  v.  Molyneui,  I  M.  &  G.  710. 

for  if  the  allegation  of  time  were  rejected  as  (m)    To  preserve  simplicity  ia  pleading, 

surplusage,  a  material   fact  would  be  laid  and  avoid  confusion  at  the  trial,  th«3  forms  of 

without  a  time,  which  constitutes  a  good  ob-  action  can  in  no  instance  (except  debt  and 

iection ;  Ring  v.  Roxburgh,  ubi  supra, .;  see  detinue)  be  blended  together  in  th(j  same  de- 

Deni$on  v.  Richardson,  14  East,  291.  claration;  see  Lear  v.  Caldecott,  ^,  Q.  B.  123. 
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in  this,  that  in  the  commencement  thereof  it  is  alleged,  that  the  defendant 
has  been  summoned  to  answer  the  plaintiff  in  an  action  of  debt,  and  the 
plaintiff  demands  a  sum  of  money  ;  and  in  the  said  first  count  the  plaintiff, 
without  laying  any  promise  therein,  claims  and  demands  therein  and  thereby 
a  sum  of  money ;  nevertheless  the  said  second  count  is  founded  upon  a 
supposed  promise  therein  alleged  to  have  been  made  by  the  defendant  and  a 
breach  thereof. 


11.  For  Misjoinder  of  Rights  or  Causes  of  Action,  (n) 

for  that  the  plaintiff  has  improperly  joined  and  included  in  his  said 

declaration  rights  or  causes  of  action  which  cannot  by  law  be  blended  or 
comprehended  in  the  same  action,  in  this,  to  wit,  that  the  said  first  count  is 
founded  on  a  supposed  cause  of  action  stated  to  have  accrued  to  the  plaintiffs 
as  assignees  of  the  said  bankrupt,  (o)  [_or  "as  executors  (^)  of  the  last  will 
and  testament  of  the  said  E.  F."]  and  the  second  count  is  founded  on  a  sup- 
posed cause  of  action  alleged  to  have  arisen  and  accrued  to  the  plaintiffs  in 
their  private  or  individual  character. 


12.  Demurrer  to  a  Count  for  Duplicity  or  DouhLeness.{q) 

that  the  said  first  count  is  double  in  this,  that  it  is  therein  alleged  that 

the  defendant  promised  to  pay  the  plaintiff  a  specific  sum,  to  wit,  twenty 


And  see  Esduile  v.  Maclean,  Exch.  Feb.  21, 
1846.  The  misjoinder,  or  improper  jiinction  of 
forms  of  action,  consiituies  an  objection  to  the 
whole  declaration;  and  the  demurrer,  which 
may  l)e  general  or  special,  should  not  there- 
fore be  to  part  only  of  thedeelaraiion;  Kingdim 
V.  Notile,  1  M.  &  Selw.  355.  This  is  a  defect 
or  error,  of  which  the  defenda'  t  may  avail  him- 
self, after  verdict  (or  the  plaintiff,  by  a  writ 
of  error,  or  by  motion  in  arrest  of  judgment, 
if  a  verdict  and  judgment  be  taken  upon  the 
whole  declaration  ;  Tamer  v.  M'Numara,2 
Chit.  R.  697  ;  Kightlu  v.  Birrh,  2  M.  &  Sel. 
533;  lingden  v.  Farhes,  2  B.  it  P.  424; 
Jeiniiiigs  v.  Newmmi.  4  1'.  II.  347  ;  Stiuie  v. 
Macnair,  1  JNIoor,  126.  The  plaintiff  must 
amend  his  declaration,  ami  cannot  obviate  the 
demurrer  by  entering  a  nolle  prosecjui  liS  to 
one  count  or  set  of  counts;  see  post,  "Nolle 
Prosequi ;"  Tidd, 9th  ed.  68 1  ;  Rose  v.  Bonier, 
1  II.  lil    108. 

(»)  The  observations  in  note  (m),  supra, 
equally  apply  to  this  error  in  pleailing. 

(d)  An  assignee  of  a  bankrupt  cannot  com- 
prise in  his  declaration  a  count  on  a  cause  of 
action  accruing  lo  him  in  that  rapacity,  and 
a  count  on  u  cause  of  action  stated  to  have 
accrued  lo  him  in  his  priiate  character ; 
Richardson  v.  Griffin,  5  JM.  &  Sel.  294. 
But  a  count  on  promises  lo  the  bankrupt,  and 


another  on  promises  to  the  assignees  as  suc/i, 
will  be  good  ;  see  forms,  posr,  "  Assignees." 

(;))  Nor  can  an  executor  blend  a  cause  of 
action  lesuliing  to  him  in  his  representative 
character  with  a  claim  accruing  to  him  en- 
tirely in  his  private  capacity  ;  2  Saund  117  c. 
And  an  ext-cutor  defendant  caunot  be  charged 
in  the  same  declaration  in  his  representative 
and  personal  capacities  ;  2  Saund.  117e;  see 
further,  post,  "  IJeclarations  in  Assumpsit," 
"  Executors." 

((/)  1  (Jhit.  PI.  The  rule  against  duplicity 
has  for  its  object  the  prevention  of  the  confu- 
sion which  might  arise  if  either  of  ihe  parlies 
were  allowed  to  present  to  the  consideration 
of  the  Court  or  jury  in  one  and  the  same 
pleading,  that  is,  the  same  count  or  plea,  &c. 
Ivvo  or  more  distinct  and  material  matters, 
each  showing  a  good  cause  of  action  or  suffi- 
cient ground  of  defence,  upon  the  same  point, 
subject  or  question;  Hac.  Ab.  Pleas,  K.  ; 
Corn.  Dig.  Pleader,  C.  23  ;  see  Sttph.  Put 
it  seems  this  rule  should  be  qualified  by  the 
restriction  that  it  is  only  applicable  where  the 
declaration,  instead  of  claiming  the  demand 
twice  over,  shows  two  causes  of  action  for  the 
same  iimoKnt ;  see  the  judgment  of  .Aiaule,  J., 
in  Shepherd  v.  Siiepherd,  1 4  Law  J.  230,  C.  P. ; 
though  it  is  otherwise  in  a  plea;  ihil.  Ihe 
objection  of  doubleness  applies  lo  pleas,  see 
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pounds,  for  the  said  horse ;  and  also  that  he  promised  to  pay  him  for  the 
same  so  much  as  he  therefore  reasonably  deserved  to  have ;  (r)  and  a  breach 
of  each  of  such  supposed  promises  is  laid  in  the  said  first  count. 


13.   That  a  Count  contains  repugnant  Promises,  (s) 

that  the  said count  contains  two  distinct  promises  alleged  to  have 

been  made  by  the  defendant,  repugnant  to  and  inconsistent  with  each,  in 
this,  that  it  is  first  alleged  in  the  said count  that  the  defendant  pro- 
mised to  redeliver  the  said  horse  on  request,  and  it  is  afterwards  alleged 
therein  that  he  promised  to  redeliver  the  same  on  a  particular  day  therein 
specified,  {t) 


14.  That  the  Count  lays  the  Cause  of  Action  in  the  alternative,  (u) 
that  the  said count  is  vague,  uncertain  and  in  the  alternative,  and 


is  insufficient  in  this,  to  wit,  that  it  is  therein  alleged  that  the  defendant 
"  wrote,  or  published,  or  caused  to  be  published,"  the  said  libel,  &c.  (x) 


15.  That  the  Declaration  wants  certainty  in  stating  the  Goods,  Sfc-iy) 

for  that  the  said  declaration  wants  sufficient  certainty,  and  is  defective 

in  this,  to  wit,  that  the  number,  quantity,  quality,  description  and  value  of 
the  soods  and  chattels  therein  mentioned  are  not  stated  or  shown  therein. 


post,  37,  note  (g) ;  and  replications,  see 
post,  42,  note  (J),  and  other  subsequent 
pleadings.  It  prevents  a  demurrer  and  a 
plea  to  the  same  matter  or  part  of  a  plead- 
ing. In  the  case  of  declarations,  the  doc- 
trine was  in  erfect  much  evaded  by  intro- 
ducing distinct  counts,  apparently  on  different 
grounds  or  causes  of  action  ;  but  the  new 
rules  on  pleading  tend  to  repress  this  en- 
croachment by  disallowing  several  counts, 
"  unless  a  distinct  subject-matter  of  complaint 
is  intended  to  be  established  in  respect  of 
each  ;"  or  "  unless  distinct  breaches  of  the 
same  contract  be  relied  upon  ;"  and  in  the 
case  of  pleas,  "  unless  a  distinct  ground  of 
answer  or  defence  is  intended  to  be  established 
in  respect  of  each;"  see  the  new  rules.  And 
in  considering  whether  a  pleading  is  open  to 
the  objection  of  doubleness,  the  rules  upon 
this  subject,  so  perspicuously  explained  and 
illustrated  by  Mr.  Serjeant  Stephen,  must  be 
duly  considered.  Some  of  these  rules  are, 
that  "  matter  immaterial  cannot  operate  to 
make  a  pleading  double,"  "that  no  matter 
will  operate  to  make  a  pleading  double  that  is 
pleaded  only  as  necessary  inducement  to  ano- 
ther allegation  ;"  and  "  that  no  mailers,  how- 
ever  muliilanous,  will   operate   to   make    a 


pleading  double  that  together  constitute  but 
one  connected  proposition  or  entire  point ;" 
Bac  Ab.  Pleas,  K.  2;  O'Brien  v.  Satan,  2 
B.  &  C.  908;  Selby  v.  Bardons,  3  B.  &  Ad. 
2;  De  Bernardu  v.  Spalding,  Q.  B.  823; 
Pijm  V.  Crazebrook,  C.  P.  Dec.23,  1845.  Du- 
plicity is  a  ground  of  special  demurrer  only  ;  1 
Saund.  337  a,  note  3.  And  it  roust  be  ex- 
pressly shovvn  in  the  demurrer  in  what  the  du- 
plicity consists;  Smith  v.  Clench,  2  Q.  B.  835. 

(r)  See  this  instance.  Hart  v.  LongJieUl,  7 
Mod.  148  ;  Sleph.  8th  ed.  "  Index."  "  There 
cannot  be  two  co-existing  promises  on  one 
consideration;"  per  Maule,  B.,  Hopkins  v. 
Logan,  5  M.  &  W.  249;  5.  C.  7  Dowl.  368. 

(s)  Com.  Dig.  Pleader,  C.  23:  Steph.  2d 
ed.  420,  3d  ed.  377,  and  instances  there; 
Wyat  V.  Alund,  1  Salk.  324.  As  to  this 
error  in  a  plea,  see  post,  39,  Form  10. 

(0  See  Hart  v.  Lo7ig  field,  7  .Mod.  148. 

(u)  See  post,  38,  Form  7. 

(a)  The  King  v.  Brereion,  8  Mod.  330. 

(v)  Steph.  4th  ed.  Index,  "Certainty;" 
1  Chit.  PI.  7th  ed.  256;  1  Saund.  333, 
n.  7  ;  2  id.  74,  n.  1  ;  Attorney  General  v. 
Jefferys,  M'Clel.  270,  278;  see  the  reasons 
assiijiied  in  ihe  latter  case.  In  Pi'pe  v. 
Tillman,  7  Taunt.  642,  where,  in  replevin, 
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16.  For  not  making  Profert  of  a  Deed,  or  Letters  Testamentary,  or 
Letters  of  Administration,  (s) 

for  that  the  plaintiff  hath  not  brought  into  Court  or  made  profert  in 

his  said  declaration  of  the  said  supposed  indenture  therein  mentioned,  [or 
"  letters  testamentary  of  the  said  E.  F.  deceased,"  or  "  letters  of  adminis- 
tration of  the  goods  and  chattels  and  credits  which  were  of  the  said  E.  F. 
deceased,"]  or  shown  any  valid  excuse  for  his  omission  so  to  do. 


17.  To  a  Declaration  against  the  Draioer  or  Lndorser  of  a  Dill — that 
Presentment  for  Payment  to  the  Acceptor,  and  Notice  of  Dis- 
honour, are  not  stated,  (a) 

that  it  is  not  shown  in  the  said  first  count,  or  elsewhere  in  the  said 

declaration,  that  the  said  bill  was  presented  to  the  said  E.  F.  for  payment 
when  it  became  due,  nor  is  any  excuse  for  the  omission  of  such  allegation 
stated  in  the  said  declaration;  and  also  for  that  it  is  not  averred  in  the  said 
declaration  that  the  defendant  had  notice  of  the  non-payment  or  dishonour 
of  the  said  bill  of  exchange,  or  that  there  was  or  is  any  excuse  or  reason  to 
excuse  or  dispense  with  the  want  of  such  notice. 


18.   That  the  amount  of  Damages  is  not  laid  in  the  Declaration,  (b) 

that  although  the  said  action  is  for  the  recovery  of  damages  sustained 


by  the  plaintiff  for  and  in  respect  of  the  supposed  causes  of  action  and  pre- 


the  plaintiff  declared  that  the  defendant,  in 
a  certain  dwelling-house  there,  took  "  divers 
goods  and  chattels  of  the  plaintiff',"  without 
slating  what  they  were,  the  Court  arrested 
the  judgment,  after  judgment  by  default 
and  inquiry  executed.  In  Holmes  v.  Hodg- 
son, 8  JNIoore,  379,  a  general  demurrer  for 
this  defect  was  allowed  in  an  action  of  Ires- 
pass  for  entering  the  plaintiff's  house  and 
takinu;  his  goods,  although  the  defendant  was 
undei  terms  of  pleading  issuably.  It  seems 
that  if  a  declaration  in  tort  be  sufficiently 
certain  as  to  some  of  the  goods,  but  not  so  as 
to  others,  the  demurrer  should  be  lonfined  to 
the  defeciive  part,  it  being  divisible  ;  see  2 
Saund.  379,  74,  n.  1  ;  171  a.  n.  1  ;  Huckual's 
case,  5  Co.  R.  34  b  ;  Coomhe  v.  Tulhot.  1  Salk. 
218  ;  Amory  v.  Broderick,  5  13.  &l  Aid.  712  ; 
see,  however,  Holmes  v.  Hodgson,  8  JMoor, 
per  Burrough.  J. 

(s)  This  omission  is  ground  for  special 
demurrer  only,  4  &  5  Ann,  c.  16,  anie,  30, 
obs.  As  to  making  profert  of  lease  and 
release,  see  Jenkins  v.  Peace,  6  M.  6c  VV. 
723.  Profert  is  only  necessary  as  to  letters 
testamentary  and  letters  of  administiation, 
where  the  plaintiflTsues  as  executor  or  adminis- 
trator, and  in  the  case  of  deeds  or  instruments 
Under  seal,  and  does  not  apply  to  written  in- 
struments not  under  seal ;  Com.  Uig.  Pleader, 


0.3;  2  Saund.  62b,  n.  5.  Where  the  parly 
pleading  is  not  entitled  to  the  possession  of 
the  instrument,  he  need  not  make  profert  of 
it,  unless  there  be  such  a  privity  of  interest 
between  the  party  pleading  and  him  who  has 
such  custody  as  to  constitute  in  law  an  iden- 
tity of  peison,  as  in  the  case  of  heir  and  an- 
cestor, testator  and  executor,  or  joint  tort 
feasors;  Bain  v.  Cooper,  8  M.  &  W.  750; 
S.  C.  1  Dowj.  N.  S.  1  ;  Dangerjield  v.  Tho- 
mas, Q  A.&  E.  292. 

As  to  excuses  for  profert,  see  Head  v. 
Brookman,  3  T.  R.  156.  It  is  insufficient  to 
allege  that  the  deed  "  was  delivered  to  the 
opposite  party,"  IVallis  v.  Harrison,  4  j\l. 
6c  W.  539;  or  that  it  is  in  the  hands  of  a 
trustee  between  the  plaintiff  and  defendant ; 
Hill  V.  Harden,  6  M  &  VV.  719  ;  Hodgson  v. 
Warden.  13  M.  &  W.  22  ;  S.  C.  2  d!'  &  L. 
232.  How  to  traverse  an  excuse  for  profert, 
Fisher  V.  Ford,  12  A.  &  E.  654;  Todd  v. 
Km  ley,  ]l  M.  6c  W.  1. 

(u)  Either  of  these  objections  is  available 
on  general  demurrer,  or  even  after  verdict  by 
writ  of  error  or  motion  in  arrest  of  judgment ; 
see  post,  forms,  "  Hills." 

(ft)  Com.  Dig.  Pleader,  C.  84;  ante.  6, 
note(/);  but  in  penal  actions  no  damages 
should  be  claimed  in  the  declaratioo. 
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mises  in  the  said  declaration  mentioned,  yet  the  plaintiff  hath  not  in  his  said 
declaration  stated  or  shown  the  amount  of  damages,  ii'  any,  sustained  or 
claimed  by  him  on  occasion  of  such  causes  of  action  and  premises. 


2.  CAUSES  OF  DEMURRERS  TO  PLEAS. 

1.   That  it  is  not  shown  whether  Defendant  pleads  by  Attorney 
or  in  Person. {c) 

—  that  the  said  plea  does  not  state  or  show  whether  the  defendant  comes 


or  pleads  by  attorney  or  in  his  own  person. 


2.  That  the  Plea  professes  in  the  commencement  to  answer  the  whole 
Declaration,  but  contains  in  the  body  thereof  an  answer  as  to  part 
only,  (d) 

that  there  is  not  in  the  introductory  part  of  the  said  plea  any  allegation 

showing  that  the  same  is  meant  to  be  applied  or  pleaded  to  any  particular 
part  only  of  the  said  declaration,  but  the  same,  in  the  introductory  part 
thereof,  purports  to  be  a  plea  in  bar  of  the  whole  action  of  the  plaintiff; 


(c)  Ante,  3,  obs.  (f). 

(d)  1  SauQd.  28,  n.  3  ;  Steph.  PL;  1  Ch. 
PI.  7th  ed.  549 ;  Tkomas  v.  Heathom,  2  B. 
&  C.  477  ;  Clarkson  v.  Lawsn/i,  6  Bing.  266. 
This  cause  of  demurrer  is  often  occasioDed  by 
neglecting  to  attend  to  the  forms  prescribed 
for  the  commencement  of  pleas,  in  reference 
to  the  point  whether  the  plea  contains  an  an- 
swer to  tlie  whole  declaration,  or  comprises 
matter  of  defence  to  part  only.  If  the  plea 
begin,  "  and  the  defendant,  by  E.  F.  his 
attorney,  saith,  that,"  &c.  or  "  and  for  a  fur- 
ther plea  in  this  behalf  the  defendant  saith, 
that,"  &c.  it  professes  to  answer  the  whole  de- 
claration, and  is  bad  in  toto,  if  it  show  matter 
applicable  to  less  than  the  whole  of  the  decla- 
ration ;  see  the  form  l,aH/e,  23;  Piitneu  v. 
Swann,  2  M.  &  W.  72.  The  plainiifF  might 
sign  judgment  if  the  defendant  were  under 
terms;  Farrett  v.  Goddard,  9  M.  &  W.  458. 
The  plea  should  be  "  aud  the  defendant,  by 
E.  F.  his  attorney,  as  to  the  said  first  count, 
{&;c.)  saith,  that,''  &c.;  or  "  and  for  a  further 
plea  as  to  the  said  first  count  the  defendant 
saith  that,"  &c. ;  see  Variations  4,  5,  6,  ante, 
p.  23.  The  objection  would  be  waived  by  re- 
plying to  the  plea.  The  plaintiff  might  reply 
to  the  plea  as  it  affects  the  matter  in  the  de- 
claration, which  is  thereby  answered,  and  sign 
judgment  by  default  as  to  the  remainder  of  the 
declaration,  if  there  be  no  other  plea  answer- 
ing such  residue  of  the  declaration,  or  any 
demuirer  theieto.  Where  the  plea  professes 
in  the  introductory  part  to  answer  a  portion 


only  of  the  declaration,  but  contains,  in  the 
body,  matter  of  defence  to  the  whole  action, 
and  which  is  so  pleaded,  the  plaintiff  may, 
it  seems,  demur  to  the  plea  without  signing 
judgment  as  for  want  of  a  plea  as  to  the 
part  reserved  or  excepted  in  the  introduction 
to  the  plea,  at  least  if  there  be  another  plea 
to  that  part  of  the  declaration  ;  see  Gray  v. 
Pindar,  2  B.  &  P.  427;  1  Saund.  28,  n. 
3,  and  n.  (g)  ;  per  Bosanquet,  J.,  Clark- 
son  V.  Lawson,  6  Bing.  595.  Where  the  plea 
in  its  introduction  (see  per  Cur.  Everard  v. 
Paterson,  6  Taunt.  647,)  and  body  is  confined 
to  part  of  the  declaration,  so  that  the  plea  is 
pro  lanto  correct,  the  course  is  to  siiin  judg- 
ment as  to  the  unanswered  part,  if  there  be 
no  other  plea  applying  thereto  ;  and  this  is  an 
essential  step  to  prevent  what  is  termed  a  dis- 
continuance ;  1  Saund.  28,  n.  3  ;  Everard  v. 
Paterson,  6  Taunt.  645 — 647,  per  Cur. ;  2 
IMarsh.  304,  S.  C;  see  per  Lord  Denmau, 
C.  J.,  Chill}]  V.  Dendii,  3  A.  &  E.  319; 
Henry  v.  Ear^  8  M.  &  "W.  228.  This  defect 
is  cured  by  verdict,  32  H.  8,  c  30.  A  dis- 
continuance arises  if  the  plaintiff  omit  to  reply 
to  or  otherwise  notice  one  of  several  pleas ; 
but  in  an  inferior  Court  not  of  record,  double 
pleas  to  the  same  matter  ;ire  not  allowed,  and 
if  the  plaintiff  reply  to  one  plea,  and  omit  to 
notice  the  other  pleaded  to  the  same  matter, 
a  verdict  for  him  on  issue  joined  on  the  one 
plea  will  be  sustainable;  Chilly  v.  Dendy, 
supra. 
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nevertheless  the  said  plea  contains  matter  which,  if  true,  constitutes  an 
answer  to  part  only  of  the  said  declaration,  to  wit,  the  [^Jirst]  count  thereof; 
and  the  said  plea  does  not  show  any  matter  in  denial  or  in  confession  and 
avoidance  of  the  residue  of  the  causes  of  action  in  the  declaration  mentioned. 


3.  That  the  Plea  improperly  concludes  to  the  Country  instead  of 

concluding  with  a  Verification ;  or  vice  versa,  (e) 

that  the  said  plea  ought  to  have  concluded  with  a  verification  and  not 

to  the  country  \_or  "  that  the  said  plea  ought  to  have  concluded  to  the  country 
and  not  with  a  verification,"  as  the  case  may  be. 

4.  That  a  material  Fact  alleged  in  the  Plea  is  not  stated  to  have 

occurred  before  the  commencement  of  the  Suit.  (/) 

for  that  a  material  and  traversable  fact  in  the  said  plea,  to  wit,  [the 

making  of  the  said  vesting  order,]  is  not  alleged  to  have  occurred  before  the 
commencement  of  this  suit. 


5.  Demurrer  to  a  Plea  to  a  Count  on  a  Bill  of  Exchange,  for  dupli- 
city in  alleging  that  there  was  no  Consideration  for  the  Acceptance 
or  Indorsement,  and  also  relying  on  Fraud,  Sfc.  {g) 

that  the  said  plea  to  the  said  first  count  is  double  and  multifarious,  and 

sets  up  two  distinct  answers  or  grounds  of  defence,  either  of  which  would,  if 


(e)  A  defect  in  this  respect  is  not  objec- 
tionable unless  the  plaintiff  demur  specially  ; 
Pursford  v.  Peek,  9  M.  &  W.  196  ;  2  Saund. 
190,  n.  5;  4  &  5  Anne,  c.  16,  s.  1  ;  ante,  30, 
obs.  A  plea  ought  to  conclude  either  with 
a  verification  or  to  the  country  ;  Knowles  v. 
Stephens,  1  C.  M.  Sc  R.  26  ;  EnsnU  v.  Umith, 
1  C.  jM.  6c  R.  522;  unless  it  be  a  negative 
plea,  that  is,  one  containing  a  negative  aver- 
ment, such  as  a  plea  of  the  Statute  of  Limita- 
tions ;  ante,  22,  n.(g).  If  the  defendant  im- 
properly conclude  a  plea,  containing  new 
matter,  to  the  country,  and  the  plaintiff  do 
not  wish  to  demur,  lie  ought  to  deny  the 
athrmative  matter  in  his  replication,  otherwise 
theie  will  be  no  issue  to  try;  7  M.  &  W. 
274;  Spong  V.  Wright,  9  M.  &  W.  634; 
Tounsend  v.  Smith,  15  Law  J.  Q.  B.  93. 

(/)  See  Tucker  v.  Webster.  10  M.  &  W. 
37L  The  objection  would  also  be  a  valid 
cause  of  demurrer  to  a  replication  ;  Hnalei)  v. 
Bell,  2  D.  &  L.  340;  Yoistou  v.  Feather',  15 
Law  J.  30,  Exch. 

(g)  See  ante,  33.  n.  (</)  ;  Steph.  on  PI.; 
1  Ch.  PI.  Ind.  "  Duplicity."  The  proper 
course  is  to  have  separate  pleas,  which 
wdl    be   allowed    "  if  a  distinct   ground  of 


answer  or  defence  is  intended  to  be  esta- 
blished in  respect  of  each  plea."  Dupli- 
city or  doubleness  is  objectionable  only  on 
special  demurrer;  1  Saund.  337  a,  note  3. 
It  exists  when  two  defences  are  set  up, 
though  one  should  be  bad  in  law;  Wright  v. 
Acres,  3  Q.  B.  94  ;  and  see  Regit  v.  Green, 
1  M.  5i  W.  .328 ;  Bowden  v.  Hall.  4  Q.  B.  850, 
per  Lord  Denman  ;  Stephens  v.  Underwood,  4 
B.  N.  C.  655.  Instances  of  duplicity  in  pleas, 
De  Wolff  V.  Revan,  2  D.  &  L.  345  ;  Bouzi  v. 
Stewart,  2  D.  &  L.  266,  cited  post;  in  which 
latter  case  all  the  authorities  will  be  found 
referred  to.  In  Dietrichsen  v.  Ginbelei,  15 
Law  J.  Exch.  73,  it  was  held  that  a  plea  al- 
leging an  ojffer  to  perform  an  agreement  (for 
the  breach  of  which  the  action  was  brought) 
and  also  that  the  plaintiff  prevented  the  de- 
fendant fiom  peifoiming  it,  was  double.  It 
is  often  material  to  demur  for  this  defect  in  a 
plea  ;  for  if  the  plaintifl'  plead,  he  must  answer 
each  distinct  line  of  defence  or  material  matter 
relied  upon  by  the  defendant;  iinltou  v.  Can- 
non. 1  Ventr.  272  ;  Steph.  on  Plead.  Index, 
"Duplicity;"'  Pascoes.  Vyvian,  I  D.  N.  S. 
939  ;  if  he  do  not,  a  repleader  will  be  awarded  ; 
Atkinson  V.  Davis,  11   M.  &  \V.  236. 
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the  same  were  true,  constitute  a  bar  to  the  said  action  as  regards  the  said 
first  count,  in  this,  (h)  to  wit,  that  it  is  not  only  alleged  in  the  said  plea  that 
the  defendant  accepted  the  said  bill  for  the  accommodation  of  the  said  E.  F., 
and  without  value  or  consideration,  and  that  there  was  no  consideration  or 
value  for  the  indorsement  thereof  by  the  said  E.  F.  to  the  plaintiff;  but  it  is 
also  averred  in  the  said  plea  to  that  count,  that  the  said  E.  F.  procured  the  said 
acceptance  by  fraud  and  covin,  and  that  the  plaintiff  took  the  said  bill  with 
notice  thereof,  and  without  consideration  ;  which  latter  circumstances  would 
also  afford  a  defence  as  regards  the  said  bill,  (i) 


6.   That  the  Plea  raises  immaterial  Issues,  (k) 

that  the  said  plea  puts  in  issue  several  points  and  things,  and  attempts 

vexatiously  to  compel  the  defendant  to  proceed  to  the  defence  of  several 
matters  calculated  to  embarrass  the  trial  in  this,  to  wit,  \_shojving  the  parti- 
cular instances,  as  in  Form  5. 


7.   That  the  Plea  is  hypothetical  or  in  the  alternative,  and  does  not 
confess  or  traverse.  (/) 

that  the  said  plea  is  hypothetical  and  insufficient  in  this,  to  wit,  that  it 

is  therein  alleged  that  "  if  the  said  E.  F.  escaped  from  the  custody  of  the 
said  defendant,  he  so  escaped  without  the  defendant's  knowledge,  and  re- 
turned," &c.  (to) — [or,  as  another  instance']  in  this,  to  wit,  that  it  is  therein 
alleged  that  the  said  supposed  causes  of  action  in  the  declaration  mentioned, 
"  if  any  such  there  were,"  did  not  accrue  within  six  years,  &c.  and  that  the 
said  plea  should  have  confessed  that  the  causes  of  action  once  existed:  — 
[or,  as  another  instance] — that  the  said  plea  is  hypothetical  and  insufficient 
in  this,  to  wit,  that  it  is  therein  alleged  that  the  defendant  was  by  the  said 
order  of  the  said  Court  for  the  Relief  of  Insolvent  Debtors  discharged  from 
the  said  premises  and  causes  of  action  "  if  any ;"  (n)  "  and  the  said  plea 
should  have  confessed  that  the  said  causes  of  action  once  existed." 


(h)  The  demurrer  must  specifically  point 
out  in  what  the  duplicity  consists;  Umith  v. 
Clench.  2  Q.  B.  835;  De  Wolff  v.  Bevan,  2 
D.  &L.349. 

(i)  See  post,  forms,  "  Bills,"  "  Pleas." 
(fe)  See  Regil  v.  Green,  1  M.  &  W.  328  ; 
Morris  v.  Nuoent,  7  C.  &  P.  572,  per  Lord 
Dennian.  Where  the  plea  raises  immaterial 
issues,  and  does  not  confess  the  cause  of 
action,  a  repleader  will  be  awarded  after  ver- 
dict;  in  such  case  neither  parly  iiels  costs; 
Plnmmer  v.  Lee,  2  M.  &c  W.  495.  So  if  a 
replication  takes  an  immaterial  traverse,  and 
a  verdict  be  found  on  it  for  the  plaintiff,  the 
Court  will  award  a  repleader ;  Gordon  v.  Ellis, 
2  D.  &  L.  308.     A  repleader  will  not,  how- 


ever, be  granted  merely  because  there  is  one 
immaterial  issue,  provided  there  are  other  ma- 
terial ones ;  Negelen  v.  Wallace,  7  M.  &  W. 
612. 

(0  See  Stephen,  Index,  "Alternative,"  and 
1  Chit.  PI,  Index,  same  title,  it  is  a  clear 
principle  that  a  plea  must  either  deny  the 
matter  alleged,  or  confess  and  avoid  it. 

(m)  Griffiths  V.  Eules,  1  B.  &  P.  413. 

(n)  In  Gould  V.  Lashurii,  1  C.  JM.  &  R. 
25 i,  it  was  held  that  a  plea  of  discharge  in 
this  form  is  defective  ;  and  see  Margetts  v. 
Bages,  4  A.  &  h.  489.  "  Supposed"  causes 
©faction  not  objectionable  ;  Eavestaffy.  Rus- 
sell, 10  M.  &  W.  365. 
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8.  That  the  Plea  is  argumentative,  (o) 

that  the  said  plea  is  argumentative  in  this,  to  wit,  that  the  defendant, 

instead  of  simply  traversing  that  the  said  goods  and  chattels  were  the  goods 
and  chattels  of  the  plaintiff,  hath  denied  the  same  in  a  circuitous  and  argu- 
mentative manner,  by  alleging  that  "  the  plaintiff  never  had  any  goods  or 
chattels.*' (p) 

9.    Thai  the  Matter  is  pleaded  hy  way  of  recital  or  rehearsal,  and 

not  positively,  {q) 

that  the  said  indenture  in  the  said  plea  mentioned,  and  the  matters 

therein  contained,  are  not  pleaded  or  stated  positively,  or  with  sufficient 
precision  or  certainty,  but  by  way  of  rehearsal  or  recital  only,  in  this,  to  wit, 
that  it  is  pleaded  and  averred  that  by  the  said  indenture  it  was  witnessed  (f) 
that  the  plaintiff  did  demise,  &c. ;  whereas  it  should  have  been  alleged  that 
by  the  said  indenture  the  plaintiff  did  demise,  &c. 


10.  That  the  Plea  is  repugnant,  {s) 
that  the  said  plea  is  repugnant,  and  contains  material  allegations  incon- 
sistent with  each  other,  in  this,  to  wit,  that  although  in  the  first  part  of  the  said 
plea  it  is  alleged  that  the  defendant  accepted  the  said  bill  upon  a  good  and 
sufficient  consideration  and  for  value,  and  consequently  at  the  time  of  such 
acceptance  there  was  a  consideration  for  the  payment  of  the  said  bill  when 
due,  although  the  same  is  alleged  to  have  subsequently  failed  in  part, 
nevertheless  in  the  subsequent  part  of  the  said  plea  the  defendant  avers  that 
he  has  not  received  any  value  or  consideration  for  the  payment  of  the  said 
bill.  (0 

11.    That  the  Plea  contains  a  negative  pregnant,  (u) 

■ that  the  traverse  in  the  said  plea  of  the  allegation  in  the  said  declara- 
tion that  the  plaintiff  demised  the  said  messuage  to  the  defendant,  amounts 

(o)  Co.  Lit.  303  a;  Com.  Dig.  Pleader,  E.  (r)  This  is  bad  in  a  plea ;  aliter  in  a  de- 

3;   Stephen,   Index,    "Argumentativeness;"  claration  ;  Moore  v.  Jones,  Ld.  Kay  m.  1536 ; 

Digby\.Alexan<{er, smug.  416;  lAl.&Sc.  Com.  Dig.  Pleader,  E.  3  ;   1  Saund.  274,  n.  1  ; 

559,  S.  C.     'I'iiis  objection  can  be  taken  only  Stephen   on   PI.  5th  ed.  428;    Robertson  v. 

by  spccia/ demurrer;  Com.  Dig. Pleader,  E.  3 ;  Showier,  13  M.  &  W.  609. 

Aileyn's  R.  48  ;  2  Saund.  319,  n.  6.  (s)   Any  pleading  containing  inconsistent 

(p)  Uoct.  PI.  41;  Dyer,  43  a;  Stephen  or  repugnant  allegations  upon  a  material  fact 

on  PI.,  Index,  "Argumentativeness."  or  subject  connected  with  the  party's  case,  is 

(q)    Stephen,    Index,    "Recital;"    Bac.  bad  on  demurrer ;  Com.  Dig.  Pleader,  C.  23  ; 

Abr.  Pleas,  B.  4.    Upon  this  ground  the  word  Stephen,  Index,  "  Repugnancy  ;"  1  Chit.  PI. 

whereas  ((jund  cum)  in  chaiging  the  act  in  7lli  ed.  252,255;  Byabs  v.  li'ylie,  1  C.  31. 

tres-jiass,  thus  ("  For  that  whereas"),  is  open  &  R.  686. 

to  demurrer;  Sieph.  388;  1  Chit.  PI.  7th  ed.  (l)   Ihis  was  held  tobeagood  causeof  de- 

402.     In  Ring  v.  Rnxbrough,  2  C  &  J.  418,  murrer  in  Buass  v.  Wytie,  1  C.  .M.  &  K.  686. 

it  was  held  a  count  in  assumpsit  laying  the  (u)  A  negative  pregnant  is  such  a  form  of 

promise  under  a  whereas  is  not  objeclianabie  negative  expression  as  implies  or  imports  an  af- 

on  genera/ demurrer.  firmative;    Steph.  on   PL,   Index,  in  vocem. 
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to  a  negative  pregnant  in  this,  to  wit,  that  it  is  therein  alleged  that  *'  on  the 

said  day  of  ,  a.d.  ,"  the  plaintiff  did  not  demise  the  said 

messuage  to  the  defendant,  which  imports  that  there  was  some  demise  on 
some  day  of  the  said  messuage  by  the  plaintiff  to  the  defendant. 


12.   That  the  Plea  traverses  more  than  is  alleged  in  the  Declaration, 

and  is  too  extensive,  (x) 
that  the  said  plea  offers  to  put  in  issue  matter  not  denied  by  the  plain- 
tiff, viz.  the  payment  of  interest  to  the  said day  of ,  a.  d. ,  on 

the  said  bond  in  the  said  declaration  mentioned ;  whereas  the  declaration 
admits  the  payment  of  the  interest  in  the  said  plea  mentioned,  and  states 
only  the  non-payment  of  the  principal  sum ;  and  the  plaintiff  therefore 
cannot  safely  join  issue  on  the  said  plea ;  and  the  said  plea  thereby  tenders 
an  immaterial  issue,  and  the  said  traverse  is  thereby  too  large,  (a-) 


13.    That  the  Traverse  in  the  Plea  should  have  been  in  the 
disjunctive,  (i/) 

■ that  the  traverse  in  the  said  plea  that  the  said  ship  ayid  cargo  were  not 

lost  (z)  is  too  extensive  in  this,  to  wit,  that  the  defendant  hath  not  thereby 


Such  an  allegaiion  is  necessarily  ambiguous. 
This  error  is  only  the  subject  of  a  special  de- 
murrer ;  see  id.;  1  Saiind.  207,  n.  5;  ante, 
30,  obs.  If  the  averment  be  that  "  on  the 
1st  day  of  January,  a.  d.  1846,  A.  B.  demised 
to  C.  D.,"  a  traverse  that  "  on  the  said  1st 
day  of  January,  1846,  A.  B.  did  not  demise 
to  C.  D."  is  evidently  pregnant  «ith  an  ad- 
mission that  there  was  some  demise.  The  day 
being  immaterial,  should  not  be  traversed  ;  2 
Saund.  319,  n.  !o  ;  1  id.  268  a,  note.  A  strong 
instance  of  this  error  occurred  in  Myn  v.  Cole, 
Cro.  Jac.  87.  There,  in  trespass  for  entering 
the  plaintiff's  house,  the  defendant  pleaded 
that  the  plaintiff's  daughter  gave  him  licence 
to  enter.  The  replication  vias  considered  to 
be  bad  (but  aided  by  verdict,)  it  being  that 
defendant  "  did  not  enter  per  lirentiam  suum  ;" 
and  see  Michael  v.  Myers,  6  M.  tc  \V.  702  ; 
Bennison  v.  Theluell,  7  M.  &  W.  572.  Where 
a  plea  is  free  from  the  objection  of  duplicity 
it  canot  be  said  to  contain  a  negative  preg- 
nant;  Bell  V.  Tuchett,  3  iM.  &  G.  785  ;  S.  C. 
1  D.  N.  S.  458. 

(i)  This  was  the  form  of  demurrer  in 
Biihton  V.  Evans,  2  C.  i\I.  ^  R.  12.  It  was 
held  that  if  a  declaration  in  debt  on  bond 
conditioned  for  the  payment  of  principal  and 
interesi,  assion  a  breach  in  non  payment  of  ihe 
principal  only,  a  plea  which  avers  payment 
of  principal  and  interest  is  bad  on  special  de- 
murrer. Parke,  H.  ''  .-Vs  the  plea  concludes 
to  the  country,  there  ought  to  be  either  a  ne- 
gative averment,  with  a  positive  allegation  on 
the  other  side  as  to  that  only,  or  a  negative  to 


that  which  was  averred  positively,  and  to  no- 
thing else.  That  is  the  principle  upon  which 
a  correct  issue  is  penned  ;''  post,  42,  note  (e). 
A  plea  cannot  traverse  that  which  has  not 
been  before  alleged,  or  which  is  not  necessa- 
rily implied  ;   1  Saund.  312,  n.  4. 

(y)  Where  an  allegation  comprising  two 
matters,  in  any  pleading,  may  be  supported 
by  proof  in  the  disjunctive,  a  traverse  in  the 
conjunctive  is  bad,  if  the  effect  of  it  would  be 
to  impose  on  the  patty  making  the  averment 
more  extensive  proof  than  is  by  law  esseoiiai 
to  the  support  of  his  case  ;  see  2  Saund.  205, 
207,  n.  24,  319,  n.  6  ;  1  Saund.  269  a,  n.  2  ; 
Steph.  on  PI.,  Index,  "Traverse;"  Com. 
Dig.  Pleader,  G.  12,  15;  1  Chit  Pi.  7th  ed. 
642.  As  an  additional  instance  to  that 
mentioned  in  the  text,  it  may  be  noticed  that 
a  plea  in  bar  to  an  avowry  for  20/.  rent  in 
arrear,  is  bad  if  it  allege  that  "  the  said  sum 
of  20/.  is  not  in  arrear,"  instead  of  stating 
that  "  no  part  of  it  is  in  arrear,"  Cobb  v. 
Brvan.  3  B.  &  P.  348  ;  and  see  Stuhbs  v. 
Laimon,  1  M.  &  W.  728  ;  Moore  v.  Boulcott, 
1  B.  N.  C.  324  :  (Vood  v.  Peyton,  13  W.  & 
W.30.  See  further,  post,  42.  A  defect  of  this 
kind  can  only  be  taken  advantage  of  by  especial 
demurrer;  4  &  5  Ann.  c.  16,  s.  1  ;  1  Saund. 
207,  n.  5,  14,  n.  2.  An  immaterial  issue  is 
not  cured  by  verdict  ;  Tidd,  9ih  ed.  921  ;  2 
Saund.  319  a.  See  an  instance  of  this  fault 
in  a  replication,  post,  42,  note  (c). 

(z)  That  such  a  plea  in  an  action  on  a 
policy  on  ship  and  cargo  is  bad,  see  Coram 
V.  Siceeting,  2  Saund.  205. 
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denied  that  neither  the  said  ship  nor  the  said  cargo  was  lost,  as  he  ought  to 
have  done,  inasmuch  as  the  loss  of  either  of  them  would  be  sufficient  to 
support  the  said  action. 


14.  That  a  Plea  to  a  Declaration  in  Trover  amounts  to  the  general 
issue  or  generl  traverse,  as  it  sets  up  title  and  possession  in  the 
Defendant  without  giving  the  Plaintiff  colour,  (a) 

for  that  the  plaintiff  hath  declared,  as  assignee  of  the  said  bankrupt,  for 

a  conversion  of  goods  therein  stated  to  have  been  in  the  possession  of  the 
said  bankrupt  before  and  at  the  time  of  his  bankruptcy,  and  to  have  been 
converted  by  the  defendant  since  the  said  bankruptcy;  yet  the  defendant, 
instead  of  simply  traversing  that  the  bankrupt  was  possessed  of  the  said 
goods  as  of  his  own  property,  or  had  the  possession  thereof  or  any  property 
therein,  or  that  the  plaintiff  as  assignee  as  aforesaid  was  entitled  to  the  said 
goods,  hath  in  and  by  his  said  plea  specially  pleaded  and  relied  upon  matter 
amounting,  in  effect,  to  a  general  traverse  that  the  said  goods  were  in  the 
possession  and  were  the  property  of  the  bankrupt  before  his  bankruptcy, 
that  is  to  say^  that  the  bankrupt  before  his  bankruptcy  by  deed  assigned  the 
said  goods  to  the  defendant,  and  that  the  defendant  thereupon  then  took  and 
hath  thence  hitherto  had  possession  of  the  said  goods,  and  the  said  plea  con- 
cludes with  a  verification,  and  is  a  special  plea  of  property  and  possession 
without  confessing  even  a  colourable  title  or  right  in  the  bankrupt  or  the 
plaintiff  as  his  assignee. 

15.  That  a  Plea  to  a  Declaration  on  a  Bill  of  Exchange  is  not  suffi- 
ciently certain;  it  merely  alleging  that  there  was  no  Consideration 
for  the  Acceptance  of  the  Dill,  {b) 

■ that  the  plea  is   uncertain  and  insufficient  in  this,  to  wit,  that  it  is 

merely  alleged  therein  that  there  was  not  any  consideration  or  value  for  the 
defendant's  acceptance  of  the  said  bill  of  exchange,  [following  the  words  of 
the  plea,']  and  it  is  not  averred  affirmatively  in  the  said  plea  upon  what  terms 
or  for  wh.'it  purpose  the  defendant  accepted  the  said  bill  or  delivered  the 
same  to  the  plaintiff,  nor  are  any  facts  alleged  from  which  the  absence  of 
value  or  consideration  for  such  acceptance  can  be  inferred. 


(a)  SeeCurrv,B,(r(/iss.  IC.  M.&R.  782;  and  notes;  Mills  v.0ddy,2  C.i\I.&  R.  103; 

787,per  Farke.  B.;  ;)l)^^  "  Pleas  in  (n.ttr ;"  i>tepheiis  v.    Uiiderunnd,  4   B.   N.  C.  656; 

Steph.  on  PI.,  Index  "Color;"  Unwin\..St.  Triiider  v.  Smedleii,  3  A.  &   E.  522.     It  is 

Qiiiiitiii,  11  M.  6c  \V.  277  ;   Ilowarlh  v.  Tol-  necessary  to  demur  in  this  case,  or  the  objec- 

leiwuhe,  Kxch.  II.  T.  1846.  lion  will   be  waived;   Easton  v.  Fralchett,  1 

(6)  See  lorins,  post,  "  Bills  of  Exchange,"  C.  M.  &  R.  798. 
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3.  CAUSES  OF  DEMURRER  TO  REPLICATIONS. 


1.   lYiat  the  Traverse  is  too  extensive,  and  should  have  been  in  the 

disjunctive,  (c) 

that  the  traverse  in  the  said  replication  is  too  large  and  extensive,  and 

tends  to  raise  an  immaterial  issue,  by  reason  that  such  matter  is  denied  in 
the  conjunctive  (^d)  instead  of  being  denied  in  the  disjunctive  in  this,  to  wit, 
that  the  said  traverse  denies  that  the  charges  were  not  at  law  and  in  equity, 
instead  of  denying  that  they  were  charges  at  law  or  in  equity ;  and  the 
plaintiff  hath  thereby  attempted  to  compel  the  defendant  to  adduce  more 
extensive  proofs  than  by  law  ought  to  be  and  would  be  required  to  support 
the  said  plea  if  the  same  were  properly  traversed. 

2.   That  the  Traverse  includes  immaterial  Matter. 

that  the  said  traverse  includes  not  only  the  material  fact  that  [the  said 

lease  was  assigned,]  but  also  the  manner  in  which  it  is  alleged  to  have  been 
assigned,  [to  wit,  by  the  plaintiff  mortgaging  the  same  with  his  creditors,] 
such  latter  fact  being  immaterial  and  redundant,  (e) 


3.  That  a  Replication  of  De  Injuria  and  a  New  Assignment  in 
Trespass  amount  to  duplicity.  (/) 

that  the  said  replication  to  the  said  second  plea,  and  the  said  new 

assignment  as  to  the  supposed  trespasses  in  the  introductory  part  of  that 


(c)  See  ante,  40,  note  (y).  This  is  also  a 
defect  in  a  plea,  id. 

(d)  A  replication  in  this  form  was  held  bad 
on  special  demurrer;  Moore  v.  Boulcott,  1 
Bing.  N.  C.  323.  In  assumpsit  for  the  non- 
delivery of  railway  shares,  the  plaintifFs  averred 
that  they  had  always,  from  the  time  of  making 
the  agreement,  been  ready  and  willing  to 
transfer,  &c.  A  traverse  of  tiiis  in  its  terms 
was  held  too  large,  inasmuch  as  a  reasonable 
time  from  the  making  of  the  agreement  would 
be  allowed  to  tiie  plainliflT  in  which  to  accept 
the  shares ;  Tempest  v.  Kiliier,  C.  P.  15  Law 
J.  10  ;  see  form  of  demurrer,  Moore  v.  Boul- 
cott, 1  Bing.  New  C.  323;  and  see  Wood  v. 
Peyton,  13  M.  &  W.  30. 

(e)  Though  an  immaterial  fact  be  intro- 
duced inio  a  plea,  yet  the  plaintiff  cannot 
include  it  in  a  traverse,  if  by  so  doing  he 
would  compel  the  defendant  lo  prove  it; 
Thurmanv.  Wild,  11  A.  fie  E.  453;  Ham- 
mond V.  Colls,  14  Law  J.  283.  C.  P. ;  Eden  v. 
Turtle,  10  i\L  &  \V.  635;  Tempest  v.  Kilner, 
C.  P.  15  Law  J.  10.  Where,  however,  the 
immaterial  matter  is  altogether  insensible  and 


disconnected  with  the  substantial  matter  of 
the  traverse,  it  will  not  hurt  to  include  it ; 
Palmer  v.  Gooden,  8  M.  &  W.  890;  and  if 
the  plaintiff  introduce  into  his  traverse  an  im- 
material averment  not  included  in  the  plea,  it 
seems  that  would  not  be  bad ;  De  Bernardy 
v.  Spalding,  4  Q.  B.  830.  See  an  instance 
of  a  plea  held  bad  as  traversing  more  than 
was  necessary  for  the  plaintiff  to  prove,  De 
Medina  v.  Norman,  9  M.  &  W.  828. 

(/)  See  an  instance  of  duplicity  in  a  re- 
plication, Humphreys  v.  Churchman,  Rep. 
temp.  Hardw.  289;  Steph.  on  PI.  5th  ed. 
Index,  in  roc. ;  Bonzi  v.  Stewart,  2  D.  &  L. 
266;  duplicity  is  only  ground  for  special  de- 
murrer; 27  Eiiz.  c.  5;  4  &  5  Ann.  c.  16,  s.  1 ; 
ante,  30,  obs. ;  1  Saund.  337  b,  n.  3  ;  Cheas- 
lev  v.  I  arnes,  10  East,  80,  81.  A  defendant 
may  demur  specially  for  duplicity  in  the  repli- 
cation, although  he  be  under  terms  to  plead 
issuably  ;  ante,  30,  obs.  It  is  often  material 
to  demur  for  this  error,  as  the  defendant,  un- 
less he  demur,  must  answer  each  portion  of 
the  objectionable  pleading  of  the  plaintiff, 
ante,  37,  note  (g). 
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plea  mentioned,  are  double,  inconsistent  and  repugnant  in  this,  to  wit,  that 
in  the  said  replication  the  plaintiff  halh  replied  that  the  defendant  of  his  own 
wrong  hath  committed  such  trespasses,  and  hath  also  in  the  said  new  assign- 
ment declared  and  stated  that  he  brings  his  action  not  only  for  the  trespasses 
in  the  introductory  part  of  the  second  plea  mentioned,  but  also  for  that  the 
defendant  seized  the  said  goods  as  a  distress  for  the  said  further  or  other 
sum  of  money  in  the  new  assignment  mentioned,  (g) 


4.  That  the  Replication  is  double  and  multifarious,  it  being  de  In- 
juria to  a  Plea  in  Trespass  of  a  right  of  Way  exercised  for  twenty 
years,  {h) 
that  although  the  defendant  hath  in  his  second  plea  justified  the  com- 
mitting the  said  several  trespasses  in  the  said  declaration  mentioned,  under 
and  by  virtue  of  the  easement  of  passing  and  repassing  across  the  said 
closes  in  which  &c.  which  easement  is  claimed  to  exist  as  of  right,  yet  the 
plaintiff,  instead  of  directly  traversing  one  of  the  matters  stated  in  such 
second  plea,  or  confessing  and  avoiding  such  matters,  hath,  by  his  said 
replication  to  the  said  second  plea,  replied  that  the  defendant  of  his  own 
wrong  and  without  the  cause  by  the  defendant  in  his  said  second  plea 
alleged,  committed  the  said  trespasses,  and  thereby  attempted  to  put  in 
issue  several  distinct  and  material  matters,  that  is  to  say,  the  user  and 
exercise  of  the  said  easement  for  twenty  years,  the  right  to  use  and  exercise 
the  same  during  that  period,  the  occupation  by  the  said  R.  S.  of  the  closes 
in  the  said  second  plea  alleged  to  have  been  occupied  by  him,  together  with 
his  right  to  use  and  exercise  the  same  easement,  and  also  whether  the  said 
supposed  trespasses  were  committed  in  the  exercise  of  the  said  right  or 
claim  and  for  the  purposes  mentioned  in  the  said  second  plea;  and  also  for 
that  the  plaintiff  hath  by  his  said  replication  also  attempted  to  put  in  issue 
several  distinct,  material  and  traversable  matters,  all  of  which  cannot  pro- 
perly be  put  in  issue  in  and  by  such  replication,  and  the  said  replication  is 
double  and  argumentative,  and  no  certain  or  sufficient  issue  can  be  taken 
thereon,  and  is  in  other  respects  insufficient,  &c. 


(g)  In  Gishorne  v.  Wyntt,  3  Dowl.  505,  it  &   L.   352 ;   Lnweth  v.   Smith,  12   M.  &  VV. 

was  held   lliat   in    trespass  a  replicalion    ile  582;   S.  C.  2  D.   &   L.  212;    Folkiuhorn  v. 

iiijurui  10  a  plea  justifying  under  a  distress  IVright,  15  Law  J.  Q.  B.  70.     Similar  ob- 

for  a  certain  sum,  and  a  new  assignment  that  jection  to  a  new  assignment  in  trover ;  Page 

the  disiiess  was  also  for  a  further  sum.  are  v.  Uuirhni,  15  Law  J.  Q.  B.  68. 

double  and  bad  on  demurrer.  See  also  Worth  (h)  See  post,  plea,  "  De  Injuriii"  in  "  Tres- 

Teniiigtoii,  13  M.  6c  W.  781  ;  S.  C.  2  Dowl.  pass,"  and  notes. 
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4.  CAUSE  OF  DEMURRER  TO  REJOINDER. 


That  there  is  a  Departure ;    the  Rejoinder  departing  from  the 

Plea.  (0 

• that  the  said  rejoinder  is  founded  upon  matter  which  is  a  departure 

from  the  ground  of  defence  relied  upon  in  the  said  plea,  and  does  not  fortify 
or  support  the  same,  in  this,  to  wit,  that  in  the  said  plea  the  defendant  hath 
alleged  performance  of  the  said  condition  of  the  said  writing  obligatory  in 
the  said  declaration  mentioned,  and  yet  in  the  said  rejoinder,  in  answer  to 
the  said  replication  of  the  plaintiff,  showing  and  assigning  a  breach  of  the 
said  condition,  the  defendant  hath  rejoined,  admitting  that  he  did  commit 
such  breach  of  the  said  condition,  and  showing  matter  supposed  to  be  and 
pleaded  as  a  justification  of  the  non-performance  of  the  said  condition.  (A;) 


(0  See  as  to  this  fault  in  pleading,  2 
Saund.  84  a,  note  1 ;  1  Chit.  PI.  7th  ed.  fi74 ; 
Steph.  5th  ed.  in  voc,  and  instances  there 
put ;  see  also  Green  v.  James,  6  M.  &  VV. 
656 ;  Perry  v.  Smith,  1  Car.  &  M.  554  ; 
NeviU  V.  Boyle,  11  M.  tk.  \V.  26,  cited  post, 
"  Composition."  It  may  occur  in  a  replica- 
tion, Meyor  v.  Haworth,  8  A.  &  E.  467  ;  or 
rejoinder,  Hickes  v.  Cracknell,  3  RI.  &  W.  74. 
The  objection  is,  that  pleadings  would  be 
iQlermiiiable,  and  involved  in  the  most  piolix 
and  complicated  confusion,  if  a  party  weie  at 
liberty  to  abandon  substantially  tlie  ground  of 
action,  or  defence,  he  originally  took.  Hut 
the  rale  on  tlie  subject  of  departure  does  not 
prohibit  the  pleading  matter  which  in  sub- 
stance fortifies  and  supports,  an  1  amplifies  or 
explains,  without  forsaking,  the  principle  of 
the  defence,  &c.  before  relied  upon  ;  see  id- ; 
Com.  Dig.  Plead.  F.  11  ;  Winstone  v.  Linn, 
1  B.  &  C.  466,  per  Bayley,  J.;  Calvert  v. 
Gordon,  7  B.  &  C.  809  ;  Prince  v.  Brnnatti, 
1  Bing.  New  C.  435  ;  1  Ch.  PI.  7ih  ed.  674. 
Bond  to  perform  an  award.  Plea,  no  award. 
Replication  an  award,  setting  it  out  partly;  a 
rejoinder  setting  out  the  whole  award,  and 
showing  it  was  bad,  held  no  departure  ;  Fisher 
V.  Pimbley,  11  East,  188  ;  Diidloiv  v.  Watch- 
horn,  16  id.  39.  In  debt  on  an  annuity  bond, 
setting  out  condition,  defendant  pleaded  that 
the  annuity  was  granted  on  a  pecuniary  con- 
sideration, and  that  "no  memorial  "of  the 
bond  containing  the  names,  &;c.,  or  pecuniary 
consideialion,  &c.  was  inrolled  according  to 
the  statute.  Replication  that  a  memorial  was 
inrolled  (setting  it  out)  and  did  contain  names 
and  consideration,  &c.  :  \^erification,  per 
recordum:   Rejoinder,  that  the  memoiiul  con- 


tains false  statements,  especially  in  this,  to 
wit,  that  the  consideration  was  paid  in  notes, 
whereas  it  was  not  so  paid,  or  otherwise, 
modo,  &;c.  and  so  there  never  was  any  such 
memorial  as  by  statute  required,  inrolled,  &c. 
according  to  the  statute,  concluding  to  the 
country.  Special  demurrer,  1st,  that  the 
rejoinder  improperly  concludes  to  the  country ; 
2nd,  that  the  matter  thereof  is  a  departure. 
The  Court  held  the  rejoinder  good  ;  Hickes  v. 
Cracknell.  3  JVI.  &  \V.  72.  J  he  plea  of  no 
award,  or  J<i>  memorial,  pursuant,  &c.,  means 
no  valid  award  according  to  the  submission, 
and  no  legal  memorial  according  to  the  sta- 
tute. These  cases  overrule  much  of  the  doc- 
trine adduced  by  the  judges;  Praed  v.  Duchess 
of  Cumberland,  4  T.  R.  585 ;  2  H.  Bla.  280, 
iS.  C,  cited  post.  Pleas  in  Debt,  "  Annuity;" 
but  it  seems  that  case  may  be  supported  on 
the  ground  that  the  plea  attacked  the  memo- 
rial, whereas  the  lejoinder  impeached  the  deed. 
The  best  test  of  a  departure  is  to  consider 
whether  the  evidence  necessary  to  support  the 
lejoinder  would  support  also  the  allegations 
in  the  plea  without  a  variance;  Smith  v. 
^'ichoUs,  5  B.  N.  C.  218.  A  departure  can 
only  be  objected  to  by  demurrer,  but  it  seems 
a  general  demurrer  will  suffice;  2  Saund. 
84d;  ]  Chit.  PI.  7th  ed.  678;  sed  vide  I 
Saund.  117;  Com.  Dig.  Pleader,  F.  10;  6 
N.  ^i  M.  607,  nole  (fo). 

(k)  Jhat  the  rejoinder  is  demurrable  in 
such  case,  see  2  Saund.  83  c;  Co.  Lit.  304  a; 
Com.  Dig.  Pleader,  F.  6.  Plea  no  award,  ( to 
debt  on  arbitration  bond);  replication,  setting 
out  award  and  breach  ;  rejoinder,  performance 
of  award,  bad  ;  2  Saund.  188. 
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DECLARATIONS  IN  ASSUMPSIT. 


COMMON  COUNTS. 

The  form  of  these  Counts  is  given  by  Rule  of  all  the  Courts,  T.  T.  1  W.  4,  Reg.  10; 
2  B.  &  Ad.  783 ;  7  Bing.  774;  1  C.  &  J.  774.  As  to  when  they  will  lie,  see  1  Chit, 
on  PI.  .355—371,  7th  edit.;  and  the  law  upon  them,  Chit,  on  Contr.,  titles,  "Sale  of 
goods,"  "  Services,"  "  Money  lent,"  &c.  Whenever  the  terms  of  a  special  agreement 
have  been  performed,  so  as  to  leave  a  mere  simple  debt  or  duty  between  the  parties, 
the  plaintiff'  may  give  the  circumstances  in  evidence,  and  recover  under  a  general  count 
o(  iiideb.  assumpsit;  Stone  v.  Rogers,  2  M.  &  W.  448;  and  see  Irving  v.  Feitch,  3  M. 
W.  Ill,  per  Parke,  B. 

1.  Goods  sold  and  delivered. — Whether  sold  at  a  fixed  price  or  not,  and  actually 
or  constructively  delivered  {Smith  v.  Chance,  2  B.  &  Aid.  755)  on  the  order  of  the  de- 
fendant, to  him  or  his  agent,  or  to  a  third  jierson  (Salter  v.  Woodhams,  2  M.  &  G.  650), 
not  credited  by  the  plaintiff'  (Starr  v.  Scott,  6  C.  &  P.  241),  at  defendant's  request. 
Where  the  goods  have  been  obtained  bv  a  fraudulent  sale,  provided  the  credit  has 
expired;  Ferguson  v.  Carrington,  9  B.  &  C.  59;  Strutt  v.  Smith,  1  C.  M.  &  R.  312. 
Where  the  goods  were  to  be  paid  for  by  bill,  and  the  defendant  has  refused  to  give  it, 
and  the  time  during  which  it  was  to  run  has  expired,  Webb  v.  Fairmuntr,  3  M.  &  W. 
473;  Helps  v.  Winterbottom,  2  B.  &  Ad.  434;  Paul  v.  Holmes,  2  Com.  B.  850;  or 
where,  if  given,  it  has  been  dishonoured,  Fry  v.  Hill,  7  Taunt.  397,  See  further,  1 
Chit,  on  PI.  7th  edit.  355  ;  Roscoe  on  Evid.  Gth  edit.  270 ;  Starkie  on  Evid.  title 
"Vendor  and  Vendee,"  3rd  edit.  120,  121;  Chit,  on  Contr.  tit.  "  Sale  of  goods." 
When  to  declare  specially,  post,  "  Sale  of  goods,"  176.  When  the  goods  have  been 
delivered  on  sale  or  return  and  have  not  been  returned,  the  declaration  should  be 
special;   Hey  v.  Frankenstein,  8  Sc.  N.  R.  839. 

2.  Goods  bargained  and  sold. — Where  the  property  in  the  goods  has  passed  by 
sale  to  the  defendant,  but  there  has  been  no  actual  delivery  to  him,  Sim7nons  v.  Swi/'t, 
5  B.  &  C.  277 ;  Atkinson  v.  Bell,  8  B.  &  C.  857 ;  nor  any  act  equivalent  to  an  ac- 
ceptance of  them,  Boulter  v.  Arnott,  1  C.  ^  M.  333.  Provided  there  has  been  a 
sufficient  acceptance  (Norman  v.  Phillips,  14  M.  &  W.  277)  or  written  memorandum 
or  part  payment  to  take  the  case  out  of  the  Statute  of  Frauds;  Acebal  v.  Levy,  10 
Bing.  376  ;  Ashcrqfl  v.  Morrin,  4  M.  &  G.  450.  See  further,  1  Chit.  PI. ;  Roscoe  and 
Starkie,  ubi  siipra  ;  Chit,  on  Contracts,  tit.  "  Sale  of  goods."  When  to  declare  specially, 
■post,  title  "  Sale  of  goods,"  176. 

3.  Work  and  Materials. — When  done  at  the  request  of  the  defendant,  even  though 
there  be  a  special  agreement  as  to  its  terms,  provided  the  terms  have  been  done  on 
plaintiff  "s  part;  1  Chit,  PI.  358  ;  Cutter  v.  Poivell,  2  Smith's  Leading  Cases  ;  2  Saund. 
350,  note  2 ;  CUirke  v.  Bultver,  1  D.  &.  L.  367.  Attorneys,  surgeons,  farriers,  agents, 
apothecaries,  surveyors,  &c.  may  recover  their  charges  on  this  general  count;  ibid. 
Indeed,  it  will  suffice  for  the  value  of  any  mental  skill  and  labour,  such  as  in  perfecting 
an  invention  ;  Grafton  v.  Armitage,  2  Com.  B.  336.  See  further,  Roscoe  on  Evid.  283  ; 
Starkie,  Evid.  3rd" edit.  1296.  When  to  declare  opccially,  post,  titles,  "  Works,"  206  ; 
"  Master  and  Servant,"  160  ;  "  Agent,"  51 ;   "  Carriers,"  100. 

4.  Money  lent. — When  lent  to  defendant,  or  to  a  third  person  on  defendant's  sole 
credit,  1  Ch.  PI.  360.  Provided  there  be  no  deed  executed ;  Bristowe  v.  Needliam,  9 
M.  &  W.  729.  An  I.  O.  U.  is  not  evidence  under  this  count;  Feseymeyer  v.  Adcock, 
Exch.  .Ian.  30,  1847.  As  to  money  in  the  bauds  of  a  banker,  see  Pott  v.  Clegg,  Exch. 
Hil.  T.  1847.     See  further.  Stark.  Evid.  3rd  edit.  79. 

5.  Money  paid. — When  actual  money  (Power  v.  Butcher,  10  B.  &  C.  346  ;  Blcodon 
v.  Charles,  7  Bing.  246),  the  property  of  the  plaintiff*  (Gossett  v.  Swindon,  1  D.  &  L. 
888),  has  been  paid  by  the  plaintiff  for  the  defendant  at  his  request,  express  or  implied 
(Alexander  v.  Vane,  1  M.  &  W,  511 ;  Bli/thex.  Smith,  5  M.  &  G.  405),  either  by  way 
of  contribution  (Duvies  v.  Humfrcy,  6  U.  S:  W.  153;  Pitt  v.  Pursford,  8  M.  &  W. 
538 ;  Prior  v.  Hembrow,  8  M."&  W.  873),  or  as  a  surety  (Kemp  v.  Findea,  12  M.  & 
W.  421),  or  in  consequence  of  any  other  legal  authority  (Foster  v.  Ley,  2  B.  N.  C.  269; 
Lubbock  V.  Tribe,  3  M.  &  W.  607),  as  by  paying  a  note  which  defendant  got  from 
plaintiff"  to  secure  for  himself  an  illegal  advantage  under  a  composition  airangcmeiit, 
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Horton  v.  Rilei/,  11  M.  &  W.  492.     Ard  the  action  may  be  maintained  though  the  ' 
defendant  have  not  been  relieved  from  any  legal  liability  in  consquence  of  the  payment; 
Brittain  V.  Lloyd,  14  M.  &  W.  762.     See  further,  Roscoe  on  Evid.  288  ;   Hunter  v. 
Hunt,  1  Com.  B.  302;  Stark.  Evid.  3rd  ed.  74.     When  to  declare  specially,  pos^,  title 
"  Indemnity,"  133. 

6.  Money  had  and  received. — Where  the  defendant,  not  being  a  mere  servant  of 
another  {Stephens  v.  Badcock,  3  B.  &  Adol.  30  ;  Barford  v.  Shuttleworth,  11  A.  &  E. 
926),  has  received  actual  money  {Marsh  v.  Keating,  1  B.  N.  C.  198)  belonging  to  the 
plaintiff  {Scaife  v.  Hallifax,  7  M.  &  W.  288),  but  not  to  a  mere  trust  in  which  the 
plaintiff  is  interested  (Edwards  v.  Bates,  7  M.  &  G.  590),  either  paid  to  him  by  the 
plaintiff"  himself  under  a  mistake  or  forgetfulness  of  facts  {Kelli/  v.  Sola}-i,  9  M.  &  W. 
54),  or  which  had  been  extorted  from  him  by  oppression  of  law  {Duke  de  Cadaval  v. 
Collins,  4  A.  &  E.  858 ;  Close  v.  Phillips,  7  M.  &  G.  586),  or  by  a  refusal  to  do  some- 
thing which  it  was  the  defendant's  duty  to  do  {Parker  v.  Great  Western  Railicay  Co., 
7  M.  &  G.  252),  or  by  other  fraudulent  practices  {Ashmole  v.  Wainwright,  2  Q.  B. 
837),  or  by  duress  of  goods  {Wakefield  v.  Neivbon,  6  Q.  B.  276),  or  other  legal  duress 
{Close  V.  Phillips,  7  M.  &  G.  586;  Valpr/  v.  Manbi/,  1  Com.  B.  594),  but  not  for 
money  levied  under  a  judgment  signed  on  a  fraudulent  warrant  of  attorney  (De  Medina 
V.  Groves,  15  L.  J.  287,  Q.  B.),  or  where  the  defendant  has  tortiously  taken  property 
of  the  plaintiff,  which  may  be,  and  possibly  has  been,  converted  into  money  (Stark. 
Evid.  3rd  ed.  83,  84;  Poole  v.  Cowan,  Q.  B.  Jan.  1847),  or  has  received  money  on  a 
consideration  which  has  afterwards  failed  (  Young  v.  Cole,  3  Bing.  N.  C.  724),  such  as 
on  a  deposit  for  a  bargain  which  has  afterwards  entirely  {Hart  v.  Sith,  5  East,  449)  gone 
off  ( Tilt  V.  Casanett,  4  M.  &  G.  898  ;  Roscoe  Evid.  290),  or  on  a  deposit  paid  for  shares 
in  an  abortive  railway  scheme,  Walstab  v.  Spottiswoode,  15  M.  &  W.  501.  When  to 
declare  specially,  post,  "Sale  of  goods,"  176;  "Vendors,"  190;  "Warrants,"  200. 
There  must,  however,  be  some  privity  of  contract  between  the  plaintiff  and  the  defendant, 
and  the  mere  fact  that  the  money  belonged  to  the  plaintiff  is  not  sufficient,  if  the  de- 
fendant is  accountable  for  it  to  another;  Bluck  v.  Siddaway,  15  L.  J.  359,  Q.  B. ;  Cobb 
V.  Becke,  6  Q.  B.  930. 

7.  Interest. — Where  there  has  been  an  express  contract  to  pay  it,  this  claim  may 
be  inserted  ;  Ashby  v.  Ashby,  3  M.  &  P.  186  ;  Farr  v.  Ward,  6  Dowl.  163  ;  S.  C.  3  M. 
&  W.  25.  In  other  cases  it  may  be  recovered  as  damages  (by  3  &  4  W.  4,  c.  42,  s.  28  ; 
see  Hudson  v.  Fawcett,  2  D.  &  L.  81 ;  S.  C.  7  M.  &  G.  348)  from  the  time  when  a 
written  demand  of  it  was  made ;  Fruchling  v.  Sckroeder,  2  B.  N.  C.  77  ;  Berrington 
V.  Phillips,  1  M.  &  W.  48.     See  further.  Stark.  Evid.  3rd  ed.  575. 

8.  Account  stated. —  By  the  new  rules  this  count  may  be  joined  with  any  other 
count  for  a  money  demand,  though  it  may  not  be  intended  to  establish  a  distinct  sub- 
ject-matter of  complaint  in  respect  of  each  of  such  counts.  This  count  should,  therefore, 
generally  be  added,  (except  when  the  action  is  against  an  infant).  It  will  be  supported 
by  evidence  of  an  admission,  such  as  an  I.  O.  U.,  or  by  ])arol,  by  the  defendant  to  the 
plaintiff  himself  or  to  his  agent  {Hughes  v.  Thorpe,  5  M.  &  W.  667),  but  not  to  a 
stranger  ( B7-ec/>:o«  v.  Stnith,  1  A.  &  E.  488),  that  a  certain  fixed  sum  was  due;  Porter 
V.  Cooper,  1  C.  M.  &  R.  387.     See  further,  Stai-k.  Evid.  3rd  ed.  97,  98. 


1.   The  common  Indebitatus  Count  when  the  Declaration  contains  no 

special  one. 
Commencement,  ante,  1.]     For  that  whereas  {a)  the  defendant,  (6)  on  the 
day  of ,  A.  D. ,  [any  day  before  date  of  declaration,  (c)]  was 

(n)  It  would  seem  not  incorrect  to  insert  S.  C.  4  Dowl.  513,  per  Parke,  B.;  and  there- 

this  word  here;  Shepherd  v.  Gosden,  6  Jurist,  fore  if  the  day  inserted  here  weie  after  the 

578  ;    see  Brown  v.  Thnrloe,   16  L.  J.  46,  writ  issued,  the  incongruity  would  not  appear 

]£xch.  until   after  verdict,   when  it  would    be   no 

(6)  Take  care  to  write  plaintiffs  or  defend-  ground  for  arresting  the  judgment ;  Arnold 

ants  throughout  the  declaration,  if  the  action  v.  Arnold,  3  B.  N.  C.  81 ;  S.  C.  6  Dowl.  203. 

be  by  or  against  more  than  one,  otherwise  a  When,  however,  time  is  of  the  essence  of  a 

demurrer  might  possibly   hold ;    Tijndall  v.  contract  declared  on,  as  in  the  case  of  a  bill 

Ulteshorne,  3  Dowl.  2.  of  exchange,  the  record  would  be  incorrect  if 

(c)  The  date  of  the  writ  does  not  appear  it  appeared  from  the  body  of  it  that  the  bill 

on  the  pleadings  until  the  issue  is  delivered,  was  not  due  before  the  issuing  of  the  writj 

Ferguson  v.   Htlitchell,  2  C.  M.  &   R.  687  ;  Wainwright  v.  Jflhn:ioit,  5  Dowl.  318. 
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indebted  to  the  plaintifF(6)  in  £ [enough  to  cover  the  whole  claim,  (c)]  for 

[here  state  any  debt  that  may  he  claimed  under  an  indeb.  count,  besides 
the  claim  for  goods,  S^-c,  as  for  use  and  occupation,  as  the  case  may  he\ 
and  proceed,  using  only  such  of  the  follorving  statements  of  consideration, 
as  goods,  work,  ^c.  as  may  apply  to  the  case,  adding  the  account  stated 
at  all  events ;] 

and  (d)  for  goods  (e)  then  (f)  sold  and  delivered  by  the  plaintiff  to  the 
defendant  at  his  request ;  (g) 

and  for  goods  then  bargained  and  sold  by  the  plaintiff  to  the  defendant 
at  his  request ; 

and  for  work  then  done  and  materials  (Ji)  for  the  same  provided  by  the 
plaintiff  for  the  defendant  at  his  request ; 

and  for  money  then  lent  by  the  plaintiff  to  the  defendant  at  his  re- 
quest ;  (i) 

and  for  money  then  paid  by  the  plaintiff  for  the  use  of  the  defendant  at 
his  request ; 

and  for  money  then  received  by  the  defendant  for  the  use  {k)  of  the 
plaintiff^ 

and  for  interest  upon  and  for  the  forbearance  by  the  plaintiff  to  the  de- 
fendant at  his  request  of  moneys  due  and  owing  from  the  defendant 
to  the  plaintiff;  {I) 


(b)  See  ante,  46,  n.  (a). 

(c)  If  not  sufficient,  an  amendment  would 
be  allowed  at  the  trial  before  the  cause  is 
caUed  on;  Dew  V.  Katz,  8  C.&c  P.  3\5.  It 
is  advisable  to  stale  only  the  precise  amount 
claimed,  when  that  is  free  from  doubt.  The 
plaintitf  may,  however,  state  a  further  sum  in 
his  declaration  than  that  indorsed  on  the 
writ;  Bowditch  v.  Ulaneij,  2  Bing.  N.  C.  142; 
Jacquot  V.  Bourra,  5  M.  6c  W.  156.  Some- 
times part  payments  are  admitted  in  the  de- 
claration ;  see  form,  &c..  Price  v.  Bees,  1 1  M. 
&  W.  576;  S.  C.  1  D.  &  L.  361.  Such  an 
allegation  is  not  traversable ;  Hodf^kins  v. 
Hancock,  14  M.  &  W.  120.  And  since,  on 
non  assumpsit  pleaded,  the  plaintiff  must 
prove  a  debt  exceeding  the  credited  sum, 
nothing  is  gained  by  that  mode  of  declaring. 

{d)  Sometimes  a  separ.ite  sum  is  repeated 
at  the  commencement  of  each  separate  consi- 
deration, thus,    "and   in  £ for   goods, 

&:c."  When  that  is  the  case,  each  consider- 
ation forms  a  separate  count,  and  must  be 
referred  to  in  pleading  accordingly,  even 
though  there  is  but  one  allegation  that  the 
defendant  was  indebted,  and  one  promise  ; 
Jourdain  v.  Jphiison,  2  C.  jM.  &  K.  564; 
Ferguiou  V.  Mitchell,  2  C.  INI.  &  R.  687; 
King  V.  Roxburgh,  2  C.  &  J.  418.  By  the 
new  rules,  "Where  several  debts  alleged  in 
indebitatus  assumpsit  to  be  due  in  respect  of 
several  matteis,  ex  ^t.  for  wages  ;  work  and 
labour  as  a  hired  servant;  woik  and  labour 
generally  ;  goods  sold  and  delivered  ;  goods 
bargained    and   sold ;    money    lent ;    money 


paid  ;  money  had  and  received,  and  the  like, 
the  statement  of  each  debt  is  to  be  considered 
as  amounting  to  a  several  count,  within  the 
meaning  of  the  rule  which  forbids  the  use  of 
several  counts,  though  one  promise  to  pav 
only  is  alleged  in  consideration  of  all  the 
debts."  'i'he  form  in  the  text  seems  preferable, 
as  the  advantage  is  gained  of  claiming  on 
several  considerations  without  a  violation  of 
the  rule  forbidding  several  counts.  It  was 
held  good  on  demurrer,  in  Mntse  v.Jamei,  11 
M.  &  W.  831;  S.  C.  1  D.  &  L.  240;  and 
see  Galway  v.  Rose,  6  IM.  &  W.  294. 

(e)  Several  sales  may  be  proved  on  this 
count ;  Ferguson  v.  Mitchell,  ubi  siipra. 

(f)  The  word  "then  "  is  not  necessary  ; 
Lane  v.  Thelirell.  1  M.  &  W.  140;  6'.  C.  4 
Dowl.  409;   Webb  v.  Baker,  7  A.  &  E.  841. 

(g)  "  Goods  sold  to  defendant  by  plaintiflf 
at  his  request,"  not  demurrable  ;  Deriemer  v. 
Fenna,  7  M.  &  W.  439  ;  S.  C.  9  Dowl.  244. 
But  the  words  "  by  the  plaintiff"  are  essen- 
tia) ;  Fenton  v.  Ellis,  6  Taunt.''192. 

(/i)  Materials  cannot  be  recovered  on  a 
count  for  work  only;  Heath  v.  Fieelaud,  1 
M.  &  W.  543. 

(i)  "At  his  request"  unnecessary  in  this 
count ;    Victors  v.  Davis,  12  M.  &  W.  758. 

(A:)  "  For  and  on  account,''  instead  of  "  for 
the  use,"  semble,  not  sulficient;  Kelly  v.  Cur- 
zon,  4  A   &  E.  622. 

(I)  This  form  suffices,  and  no  '^urther  state- 
ment of  a  contract  to  pay  inletest  is  necessary  ; 
Nordenstrom  v.  FiU,  13  IM.  &  W.  723. 
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and  for  money  found  to  be  due  from  the  defendant  to  the  plaintiff  on  an 
account  then{m)  stated  between (?j)  them;  * 
and  the  defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in 
consideration  of  the  premises  respectively,   promised   the  plaintiff  to  pay 
him(o)  the  said  sum  of  money  (p)  on  request  (y),  yet  the  defendant  hath  • 
disregarded  his  promise,  and  hath  not  paid(r)  the  said  sum  of  money  or  any 

part  thereof,  to  the  damage  of  the  plaintiff  of  £ ,  [enough  to  cover  the 

whole  claim,  {s)']  and  therefore  he  brings  his  suit,  &c. 


2.  The  common  Count  when  the  Declaration  contains  prior 
special  ones. 

And  whereas  also  the  defendant,  on  the  day  of ,  a.  d.  , 

[as  in  last  form  down  to  the  asterisk,']  and  the  defendant  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  in  consideration  of  the  last  mentioned 
premises  respectively,  promised  the  plaintiff  to  pay  him  the  last  mentioned(t) 
sum  of  money  on  request,  yet  the  defendant  hath  disregarded  his  last 
mentioned  (u)  promise,  and  hath  not  paid  the  last  mentioned  sum  of  money  or 

any  part  thereof,  to  the  damage  of  the  plaintiff  of  £ ,  [enough  to  cover 

the  whole  claim,']  and  therefore  he  brings  his  suit,  &c. 


(m)  The  word  "then"  is  unnecessary 
here;  Bingham  v.  Stanleii,  8  A.  &  E.  775  ; 
Leaf  V.  Lees,  4  M.  &  \W'.  579. 

()»)  The  count  need  not  run  "  by  and  be- 
tween them;"  Debenliam  v.  Chambers,  3  M. 
&  VV.  128  ;  S.C.6  Dowl.  101  ;  Robinson  v. 
May,  6  Dowl.  306. 

(o)  "Promised  to  pay  the  said  money  to 
the  plaintiff,"  sufficient ;  Jones  v.  Ouen,  5  A. 
&  E. 222. 

(p)  See  note  (t),  post. 

(o)  A  promise  to  pay  on  request  is  the  only 
promise  that  can  be  implied  by  law,  when  the 
consideration  is  executed  ;  Hopkins  v.  Logan, 
5  AJ.  &  W.  248  ;  Jackson  v.  Cohhiu,  8  M.  6i 
W.  795,  note  {d)  ;  Roscorla  v.  Thovr.as,  3  Q. 
B.  324  ;  Kave  v.  Button,  C.  P.  13  Law  J. 
183.  No  request  need  be  stattd  in  the  decla- 
ration ;  1  Saund.  33,  note  2  ;  1  Chit.  PI.  7th 
ed.  339  ;   Radford  v.  Smith,  3  M.  &  W.  255. 

(r)  Where  there  are  two  defendants,  "have 
not  paid"  would  suffice,  as  a  payment  by  one 
would  be  a  payment  by  both  ;  Wilkinson  v. 
Thorley,  4  M.  &  Sel.  33. 

(s)  Which  should  include  interest,  when 
that  is  not  claimed  in  the  declaration;  Wat- 
kins  V.  Movgan,  6  C.  6c  P.  661.  If  not 
claimed  at  the  trial,  it  cannot  be  obtained 
afterwards;  Baker  v.  Broun,  2  M.  &  W.  199. 

(()  In  this  form,  the  promise  only  extends 
to  the  last  count  ;  Harding  v.  Hihel,  4  I  yrw. 
314.      If,    therefore,  there  be  prior   counts, 


great  care  must  be  taken,  when  the  form  in 
the  text  is  used,  to  insert  a  promise  at  the  end 
of  each  of  those  special  counts,  or  else  one 
promise  applying  to  them  all.  Where  the  pro- 
mise implied  by  law  is  to  pay  on  request, 
(which  is  tiie  case  with  dishonoured  bills,  6cc. ; 
Christie  V.  Peart,  7  M.  &  W.  492,)  this 
object  may  be  attained  by  inserting  in  the 
text,  instead  of  the  words  "  last  mentioned 
promises,"  and  "  last  mentioned  sum  of 
money,"  the  words  "  said  several  promises," 
and  "said  several  monies."  The  judgment 
may  be  attested,  if,  as  to  one  or  mote  counts, 
there  be  no  allegation  that  defendant  promised 
payment ;  as  if  there  be  more  than  two  counts 
and  the  promise  be  to  pay  the  "two"  last 
mentioned  sums  ;  see  Haiiter  v.  Moat,  2  M. 
&  W.56;  5  Dowl.  298,  "S.  C.  The  defect 
may  be  cured  by  any  plea  which  admits  a 
promise,  but  it  holds  good  after  verdict  on  nou 
assumpsit. 

(n)  Take  care  that  each  of  the  prior  spe- 
cial counts  Contains  a  breach,  as  the  form  in 
the  text  contains  one  applicable  only  to  the 
last  count.  If  the  special  counts  contain  only 
complaints  for  the  non  payment  of  money, 
the  breach  to  the  form  in  the  text  may  be 
made  to  extend  to  them  all,  by  saying  that 
"  the  defendant  hath  disregarded  his  said 
several  promises,  and  hath  not  paid  any  or 
either  of  the  said  several  sums  of  money,  or 
any  part  thereof,'*  6cc, 
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PARTICULARS  OF  DEMAND  TO  BE  DELIVERED  WITH  THE 
INDEBITATUS  COUNTS. 

Obs.  By  the  Rule  of  H.  T.  2  W.  4,  pi.  49,  "  With  every  declaration  if  delivered,  or 
with  tiie  notice  of  declaration  if  filed,  containing  counts  in  Indebilutus  assumpsit, 
or  debt  on  simple  contract,  the  plaintiff  shall  deliver  full  particulars  of  his  demand 
under  those  counts,  where  such  particulars  can  be  comprised  within  three  folios; 
and  where  the  same  cannot  be  comprised  within  three  folios,  he  shall  deliver 
such  a  statement  of  the  natui-e  of  his  claim,  and  the  amount  of  the  sum  or 
balance  which  he  claims  to  be  due,  as  may  be  comprised  within  that  number  of 
folios."  In  case  of  neglect,  the  plaintiff  is  not  to  be  allowed  the  costs  of  after- 
wards being  compelled  to  deliver  particulars. 

By  the  Rules  of  M.  T.  1  Vict.,  "  Payment  shall  not  in  any  case  be  allowed  to  be 
given  in  evidence  in  reduction  of  damages  or  debt,  but  shall  be  pleaded  in  bar." 

Also  by  the  same  nile,  "  in  any  case  in  which  the  plaintiff,  in  order  to  avoid  the 
expense  of  the  plea  of  payment,  shall  have  given  credit  in  the  particulars  of  his 
demand  for  any  sum  or  sums  of  money  therein  admitted  to  have  been  paid  to 
the  plaintiff,  it  shall  not  be  necessary  for  the  defendant  to  plead  the  payment  of 
such  sum  or  sums  of  money." 

"  But  this  rule  is  not  to  apply  to  cases  where  the  plaintiff,  after  stating  the  amount 
of  his  demand,  states  that  he  seeks  to  recover  a  certain  balance,  without  giving 
credit  for  any  particular  sum  or  sums;"  id. 
Crediting  Payments. — A  ^jlaintiff  cannot  be  compelled,  in  a  Court  of  common  law, 
to  furnish  evidence  against  himself  by  admitting  puymcnts  :  Randal  v.  Ikey,  4 
Dowl.  G82.  All  he  need  state  in  his  particulars  are  the  items  of  his  own 
demand,  the  amount  by  which  he  admits  it  to  be  reduced,  (without  stating 
how,)  and  the  balance  for  which  he  really  proceeds ;  Smith  v.  Eldridge,  4 
Ad,  &  E.  66;  and  see  Penprase  v.  Crease,  4  Dowl.  711  ;  1  M.  &  W.  36, 
.  S.  C. ;  and  if  a  gross  sum  be  credited  in  the  particulars  as  a  payment,  the 
items  need  not  be  given;  /'(/.,  and  Myalt  v.  Green,  13  M.  &  W.  377.  If  the 
sums  really  paid  be  not  credited  in  the  particulars,  the  defendant  may  plead 
payment  of  them,  and  get  the  costs  of  that  issue;  where  they  are  credited, 
the  plaintiff'  will  not  be  entitled  to  a  verdict  at  all  until  he  has  proved  a  de- 
mand greater  than  the  amount  of  the  credited  jjayments,  and  then  only  for 
the  excess;  Kenyan  v.  Wakes,  2  M.  &  W.  764;  Eastwick  v.  llarman,  6  M. 
&  W.  13;  Smetlmrst  v.  Taylor,  12  M.  k  W.  .')4.5  ;  Roicland  v.  Blakesly,  1  Q. 
B,  403;  and  a  payment  generally  admitted,  as  thus,  "Cr.  by  bills  1500/.,"  is 
construed  as  a  payment  admitted  to  have  been  made  by  the  defendant  to  the 
plaintiff';  Smethurst  v.  Taylor,  12  M.  &  W.  oio.  'J'he  admission,  however, 
in  order  to  bo  binding,  must  be  in  the  particulars  themselves ;  and  therefore 
where  the  particulars  referred  to  a  bill  already  delivered,  in  which  credit  was 
given  for  certain  payments,  it  was  held  that  this  was  not  a  case  of  admitting 
payments  within  the  rule,  and  that  payment  should  have  been  pleaded  ;  Bosley 
V.  Moore,  8  Dowl.  37."k  The  admitted  payment  is  put  on  the  same  footing  as 
if  there  had  been  a  pica  of  payment,  but  it  cannot  be  taken  as  an  admission  as 
against  the  defendant  with  respect  to  any  of  the  items  in  the  entire  account; 
Goatley  v.  Herring,  12  Law  J.  N.S.  32,  C.  P. ;  see  also  Toivnson  v.  Jackson, 
13  M."&  W.  374;  2  D.  &  L.  369,  S.  C  As  by  the  rule  it  is  unnecessary  for 
the  defendant  to  plead  payment  of  any  sum  or  sums  of  money  admitted  by  the 
particulars  to  have  been  paid,  a  plea  of  payment  in  such  cases  will  be  taken  to 
apply  to  the  balance  demanded,  and  tliis  will  be  the  case  though  some  of  the 
payments  admitted  have  been  made  after  action  brought,  Eastu-ick  v.  llarman, 
6  M.  &  W.  13;  see  also  Alexander  v.  Porter,  1  Dowl.  N.S.  832;  and  such  a 
plea  will  he  prima  facie  supported  by  evidence  in  proof  of  any  payments  whatso- 
ever ;  such  evidence  being  liable  to  be  rebutted  by  proof  upon  the  part  of  the 
plaintiff  that  these  payments  are  no  other  than  those  for  which  he  has  already 
given  credit. 

It  must  be  observed  that  the  rule  does  not  apply  to  cases  of  set-off;  and  therefore 
where  a  plaintiff  claimed  a  balance  which  was  made  out  in  his  particulars,  by 
showing  claims  and  admitting  counter  claims  of  set-off  to  a  less  amount,  it  was 
held  he  was  not  concluded  by  the  latter  admission  ;  Rowland  v.  Blakcslcy,  1  Q. 
B.  403;  see  also  Morris  v.  Jones,  1  Q.  B.  397;    Tmonson  v.  Jackson,  supra. 
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Form  of  Particulars. 
In  the . 

fA.  B.  Plaintiff, 
and 
.  C.  D.  Defendant. 
Under  the  indebitatus  (a;)  counts  of  the  accompanying  declaration,   the 

plaintiff  seeks   to  recover  the  sum   of  £ ''  due"  [or  if  payments  are 

credited,  say,  "  the  balance  due"]  to  the  plaintiff  on  the  following  account: 

[Here  copy  the  debtor  side  of  the  account,  giving  each  distinct  subject  of 
charge  (y).'] 

Bv  cash  £—.     [Here  insert  the  gross  amount  of  the  payments  intended 
to  he  credited.^ 

Balance  due  £ . 

Above  are  the  particulars  of  the  plaintiff's  demand  in  this  action,  for  the 
recovery  whereof  he  will  rely  (z)  upon  all  or  any  of  the  counts  in  the  decla- 
ration. 

Dated  this day  of ,  a.  d, . 

Yours,  &c. 
To  Mr.  X.  Y.,  defendant's  S.  P.,  plaintiff's  attorney. 

attorney  [or  "  agent."] 
If  the  full  particulars  cannot  be  comprised  in  three  folios,  then,  instead  of 
copying  the  debtor  side  of  the  account,  say,   "  for  butcher's  meat,"  or  as  the 

case  may  he,  "  supplied  between  the day  of ,  &c.  and  the day 

of,"  8lc.  crediting  as  before  the  actual  payments,  and  adding  "  above  are  such 
particulars  of  the  plaintiff's  demand  as  can  be  comprised  in  three  folios," 
&c.  as  before. 

ADMINISTRATORS. 
See  "  Executors." 

(.t)  It  is  not  necessary  or  advisable  to  give  amount  of  tlie  note,"'  the  plaintiff  cannot  give 

particulars  of  a  count  on  a  bill  of  exchange  or  evidence  of  the  consideration  ;  and  therefore 

other  special  count,  Bnwhs  v.  Farlar,  3  B.  if  the  note  be  not  produced  or  be  not  admis- 

N.  C.  291 ;   Daii  v.  Davies,  5  C.  &  P.  340;  sible  in  evidence,  the  whole  action  will  fail, 

but  where  the  plaintiff  sues  on  a  bill  or  note,  IVade  v.  Beasley,  4   Esp.  7  ;  and  that  even 

and  lias  given  the  defendant  consideration  for  although    the   particulars    specify   that  "  for 

it  in  money  or  goods,  &c.  the  paiticulars  of  tiie  recovery  thereof  the  plaintiff  will   avail 

the  latter  items  should  be  inseited  as  above  ;  himself  of  tlie  whole  or  any  part  of  the  decla- 

so  where  the  bill  or  noie  itself  is  evidence  be-  ration  ;  Hedlei)  v.  Bainhiidgc,  3  Q.  B.  316; 

tueen  the  parties  of  an  account  stated,   or  Roberts  \',Etiivorlh,2  Dom\.l:i.S.  456;  but 

there  is  any  reason  to  suppose  that  an  ad-  where  there   is  evidence   of    an    admission 

mission  or  promise  to  pay  the  amount  of  the  amounting  to  an  actual   account  stated  be- 

bill  or  note  has  been  made  by  the  defendant,  Iween  the  parties,  it  may  be  given  in  evidence 

amoun'.in"'  to  an  account  stated,  it  would  be  under  particulars  asserting  that  tiie  sum  was 

advisable  to  add  to  the  foregoing  account  a  due  on  the  considerations  to  which  the  ad- 

stalginent  thus :  mission  related  ;  Simmons  v.  Wood,  5  Q.  B. 

"Under  the  count  for  the  account  stated,  170. 

the  plaintiff  also  seeks  to  recover  the  sum  of  (i/)  As   to  the  particularity  required,  see 

£ ^"  [^the  amount  of  the  h\U  mentioned  in  Uenniev.    Beresfovd,  15  Law  J.  78,   Exch., 

the  first  cottnl)  [in  zildilioB  (if  the  fact  he  so)  and   Higgiiis  v.   Ede,  ihid.  77,  which  were 

to  the  balance,  or  "sum,"  due  on  the  forego-  actions  by  a  railway  engineer;  2  Chit.  Arch. 

jn»  account ;]  see  Roberts  v.  Elsworlh,  supra.  Vr.  bk.  iv.,  ch.  15. 

"jf  the  particulars  in  such  case  only  state  (n)  Effect  of  omitting  this,  Hay  v.  Fisher, 

that  the  action  is  brought  to  recover  "the  2  M.  &  W.  722. 
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AGENTS. 
See  in  general,  Story  on  Agency,  Stark,  Evid.  and  Chit.  Conlr. 


1.  By  an  Agent  for  Commission,  ^c.{a) 

Commencement,  tSc.  as  in  Form  1 ,  ante,  4G,  and  then  proceed  as  follows ;] 
for  the  work,  journeys  and  attendances  of  the  phiintifF,  as  the  agent  of  and 
for  the  defendant,  and  otlierwise,  and  upon  his  retainer,  and  for  commission 
and  reward  payable  to  tlie  plaintiff  in  respect  thereof,  and  for  [money  paid, 
if  claimed,  and  account  stated,  c^c.  as  ante,  48,  Form  1. 


2.  Against  an  Agent  for  not  accounting  for  Goods,  b)C.  intrusted  to 

him  to  sell.  (&) 

Commencement,  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  [SfC.  any 
day,']  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  had 
delivered  (c)  to  the  defendant  divers  goods  and  chattels  of  the  plaintiff,  to  wit, 

[^•c,  describing  them  generally,']  of  great  value,  to  wit,  of  the  value  of  ^ , 

to  be  sold  and  disposed  of  by  the  defendant  for  and  on  account  of  the  plain- 
tiff, for  reward  to  the  defendant  in  that  behalf,  he  the  defendant  then  promised 
the  plaintiff  that  he  would,  on  being  thereunto  requested,  render  to  him  a  true 
and  just  account(rf)  of  the  sale  of  the  said  goods  and  chattels,  and  of  the  moneys 
arising  from  such  sale,  and  would  deliver  up  to  the  plaintiff  such  of  the  said 
goods  as  should  remain  unsold  by  the  defendant,  after  a  reasonable  time  for 
that  purpose  sliould  have  elapsed  from  the  time  of  the  sale  of  the  said  goods 
and  chattels ;  and  the  plaintiff  avers  that  the  defendant  did  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  sell  and  dispose  of  the  same  for  and  on 
account  of  the  plaintiff,  (e)  for  divers  large  sums  of  money,  and  that  although 


(a)  See  in  general,  Chit.  jun.  Cotitr.  Ind.  tiie  defendant,  or  in  his  power,  allege  that  in 

"  Services ;"  Story  on  Agency.    The  common  consideration  plaintiff'  had  empUnjed  defendant 

count  for  work  done,  ante,  43,  obs.,  would  suf-  to  sell,  &c. 

fice.     See  Carmihers  v.  Graham,  14  East,  ((/)   This  would  be   implied    by   law,    as 

578  ;  Solly  v.  IVeiss,  8  Taunt.  371  ;  as  to  an  "  whenever  one  acts  as  bailift"  he  promises  to 

indebitatus  counl  (or  a  del  credere  ngenl's  com-  render  an  account,"  Bull,  N.  P.   148;   and 

mission.    See  the  form  of  a  special  declaration  the  law  will  also  imply  a  promise  to  account 

in  assumpsit,  by  an  agent  employed  to  buy  for  such  goods  as  are  not  sold,  and  to  return 

goods  and  draw  a  bill  on  his  principal  for  the  them    to    plaintirt',    Poplium   v.  Braddick,    1 

amount,  against  the  principal,  for  not  indem-  'Jaunt.  572. 

nifying  him  against  the  bill,  Huntley  v.  San-  (e)  This,  if  traversed,  would  require  evi- 
derson,  1  C.  &  M.  467  ;  evidence  inaction  for  deuce  of  a  sale  by  defendant,  FAbourn  v.  Up- 
broker's  commission,  Wilkinson  v.  Martin,  8  John,  1  C.  &  P.  572;  but  after  a  reasonable 
C.  &  P.  1 ;  duty  of  insurance  broker,  Callen-  time  a  sale  will  be  presumed,  Hunter  v.  Welsh, 
dur  V.  Oelricks,  4  13.  N.  C.  58  ;  commission  1  Stark.  224.  If  the  sale  by  defendant  can- 
recoverable  by  land  agent,  Murray  v.  Currie,  not  be  proved,  the  declaration  should  be  that 
7  C.  &:  P.  584.  the  defendant  promised  to  account  lor  the 

(/»)  See  form,  Crosskey  v.  Miils,  1  C.  M.  &  goods  on  request ;  and  this  allegation  of  sale 

E.  298;  and  see  jwsf,  Declarations  in  Case,  should  be  omitted,  and  the  breach  should  be 

title,  "  Agents.'  for  not  accounting  for  the  goods  on  being  re- 

(c)  Or  if  the  goods  were  not  delivered  to  quested. 
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the  plaintiff  afterwards,  and  after  a  reasonable  time  for  that  purpose  had 
elapsed  from  the  time  of  the  said  sale,  to  wit,  on  [<§'c.]  requested  (/)  the  de- 
fendant to  render  a  true  and  just  account  of  the  said  sale  and  of  the  moneys 
arising  therefrom  to  the  plaintiff,  and  to  deliver  up  to  him  the  plaintiff  such 
of  the  said  goods  as  then  remained  unsold  by  him  the  defendant,  yet  the 
defendant,  not  regarding  his  said  promise,  hath  not  rendered  to  the  plaintiff 
a  just  and  true  or  any  other  account  of  the  said  sale  of  the  said  goods  and 
chattels,  or  of  any  part  thereof,  or  of  the  moneys  (^)  arising  from  such  sale, 
or  of  any  part  thereof,  nor  hath  the  defendant  delivered  up  to  him  the  plain- 
tiff any  goods  unsold  as  aforesaid,  but  hath  hitherto  wholly  neglected  and 
refused  and  still  doth  neglect  and  refuse  so  to  do  \^add  the  common  count  for 
money  had  and  received,  if  jjroveable,  and  the  account  stated,  and  breach,  as 
ante,  48,  Form  2. 

— ♦ — 

3.  Against  an  Agent  for  not  using  due  care  in  selling  Goods. 

Commencement,  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  [^c.  the 
exact  day  not  material^  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  had  retained  and  employed  the  defendant,  for  reward  to  him  in 

that  behalf,  to  sell  and  dispose  of  divers  goods,  to  wit, hogsheads  of  sugar, 

of  great  value,  to  wit,  of  the  value  of  £ ,  for  the  plaintiff,  he  the  said  de- 
fendant then  promised  the  plaintiff  to  use  due  care  and  diligence  in  and  about 
the  endeavouring  to  sell,  and  in  and  about  the  selling  and  disposing  of  the  said 
sugar  for  the  plaintiff;  and  although  the  defendant  then  had  and  received  the 
said  sugar  for  the  purpose  aforesaid,  yet  the  defendant,  not  regarding  his 
said  promise,  did  not  nor  would  use  due  care  or  diligence  in  endeavouring 
to  sell  or  selling  and  disposing  of  the  said  sugar  for  the  said  plaintiff,  but 
wholly  neglected  and  refused  so  to  do,  (Ji)  and  by  reason  thereof  the  said 
sugar,  on  the  same  being  afterwards,  to  wit,  on  \_S,'c.']  sold  and  disposed  of 

by  the  defendant  for  the  plaintiff,  produced  much  less,   to  wit,  £ less 

than  the  sum  that  could  and  might  have  been  gotten  and  received  for  the 
same,  had  the  defendant  used  such  due  care  and  diligence  in  and  about  the 


(/)  This  request  is  essential;   Topham  v.  seller,  an  action  will  not  lie  against  the  agent 

Braddick,  1  Taunt.  572.  for  not  paying  over  the  produce,  unless  the 

(g)  It  will  be  observed  that  this  count  does  delay  in  the  payment  has  been  occasioned  by 

not  charge  the  receipt  or  iion-paiiment  of  the  the  agent's  neglect,  or  the  transaction  been 

proceeds.     The  common  count  will  be  proper  closed;  Vardeer  v.  Parker,  2  Esp.  710.     The 

in  order  to  recover  the  moneys  reociowi  by  de-  remittance  of  the  proceeds  is  at  defendant's 

fendant.    Although  no  money  may  have  been  lisk,  as  it  is  his  duty  to  pay  over;   Lucas  v. 

received  so  as  to  cliarge  the  agent  with  the  Cronin^,  1  Stark.  392. 

proceeds,    he    may   be   liable   for   refusing  to  (h)  H  the  defendant  carelessly  sold  to  an 

render  an  account  of  the  sale;  therefore  the  insolvent  person,  the  form  should  be — "and 

special  count  should  be  inserted  when  it  can  then  carelessly  and  improperly  sold  and  dis- 

be  maintained.     An  auctioneer  who  delivered  posed  of  the  said  sugar  for  tlie  plaintilF  to  a 

goods  without  receiving   tiie  price  from  the  person  in  bad  and  embarrassed  circumstances, 

purchaser,  was  held  liable  in  the  above  form  without  receiving  the  price  of  the  said  sugar, 

for  the  full  produce  of  the  goods,   linnnt  v.  or  taking  security   for  the  payment  thereof; 

Statoti,  2  Chit.  Rep.  353  ;  but  if  the  goods  and   the  plaintiff,  by  reason  of  the  premises, 

are  sold  on  credit,  witli  the  consent  of  the  is  likely  to  lose  the  price  of  the  said  sugar," 
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endeavouring  to  sell  and  selling  and  disposing  of  the  same  for  the  plaintiff, 
and  thereby  also  the  said  sugar,  after  the  making  of  the  defendant's  said 
promise,  and  before  the  said  sale  thereof,  became  and  was  much  wasted  and 
deteriorated  in  value,  and  the  plaintiff  incurred  divers  great  and  additional 

expenses,  to  wit,  to  the  amount  of  £ ,  in  warehousing  and  keeping  the 

same,  and  was  and  is  otherwise  damnified.     [Conclude  as  before. 


4.  Against  an  Agent  employed  to  sell  Goods,  for  not  obeying  the 
orders  of  his  Principal. 

Commencement,  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  {8fC. 
the  exact  day  is  not  material,']  in  consideration  that  the  plaintiff,  at  the  de- 
fendant's request,  had  retained  and  employed  him,  for  commission  and  reward 
to  him  in  that  behalf,  to  sell  and  dispose  of  divers  goods,  to  wit,  hogs- 
heads of  sugar,  of  great  value,  to  wit,  £ ,  for  the  plaintiff,  the  defend- 
ant then  promised  the  plaintiff  to  use  due  care  and  diligence  in  obeying  the 
lawful  and  reasonable  orders  and  directions  of  the  plaintiff  to  be  given  by 
him  to  the  defendant  in  regard  to  the  sale  and  disposal  of  the  said  sugar  by 
the  defendant  for  the  plaintiff;  and  the  plaintiff  avers  that  the  defendant  then 
had  such  sugars  in  his  possession  and  charge  upon  the  terms  and  for  the 
purpose  aforesaid  ;  and  the  plaintiff  afterwards,  to  wit,  on  \_SfC.~\  ordered  and 
directed  the  ilefendant,  as  such  agent,  to  sell  and  dispose  of  the  said  sugar 
for  the  plaintilf  at  a  certain  price,  to  wit,  the  rate  or  price  of  55s.  per  cwt. 
and  not  less,  in  case  the  same  could  be  obtained  by  using  due  and  reason- 
able care  and  diligence  in  that  behalf,  the  same  being  a  lawful  and  reason- 
able order  and  direction  in  that  behalf  as  the  defendant  then  well  knew:  and 
although  the  defendant  as  such  agent  could  and  might,  by  using  due  care 
and  diligence,  have  obtained  and  ought  to  have  obtained  for  the  said  sugar  a 
large  price,  to  wit,  at  the  said  rate  of  55s.  per  cwt.,  yet  the  defendant,  not 
regarding  his  said  promise,  did  not  nor  would  use  due  care  or  diligence  in 
obeying  the  said  order  and  direction  of  the  plaintiff,  and  then  wrongfully, 
carelessly,  and  improperly  disobeyed  the  same,  and  neglected  to  sell  the  said 
sugar  according  to  such  order  and  direction,  and  by  reason  of  the  careless- 
ness, negligence,  and  improper  conduct  of  the  defendant  in  the  premises, 
the  plaintiff  was  afterwards,  to  wit,  on  [t^'c]  forced  to  suffer  the  said  sugar 
to  be  sold  for  a  less  price,  to  wit,  5\s.  per  cwt.  and  thereby  the  plaintifi 

sustained  a  great  loss,  to  wit,  £ ,  upon  and  in  respect  of  the  price  and 

Value  of  the  said  sugar,  and  also  by  means  of  the  premises,  the  said  sugar 
was  greatly  wasted  and  deteriorated  in  value,  and  the  ])laintiff  incurred  a 

great  and  additional  expense,  to  wit,  £ ,  in  warehousing  and  keeping 

the  same,  and  was  and  is  otherwise  injured,  to  the  plaintiff's  damage  of 

& ,  and  therefore  he  brings  his  suit,  &:c. 

— ♦ — 
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5.  Against  an  Agent  for  disobeying  Plaintiff's  directions  in  effecting 
a  different  Insurance  on  Goods  shipped  than  the  one  required,  and 
not  giving  Plaintiff  notice  of  the  failure  to  effect  the  latter  In- 
surance. 

Callander  v.  Oelricks,  4  B.  N.  C.  58.  See  a  form  in  "  case,"  Tiirptn  v. 
Bilt07i,  5  M.  &  G.  455. 

6.  Against  an  Agent  appointed  to  sell  Goods  at  stated  prices,  for 
selling  part  at  less  prices  ;  for  not  accounting  for  those  sold  ;  and 
not  delivering  up  the  remainder  of  the  Goods. 

Commencement,  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  [^^c]  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  had  then  re- 
tained and  employed  him,  for  commission  and  reward  to  him  on  that  behalf, 
to  sell  and  dispose  of  divers  chaises,  gigs  and  other  carriages  of  and  for  him 
the  said  plaintiff',  at  and  for  certain  prices  respectively  to  be  therefore  stated 
to  the  defendant  by  the  plaintiff",  he  the  said  defendant  then  promised  the 
plaintiff"  not  to  sell  the  said  chaises,  gigs  and  other  carriages,  or  any  of  them, 
for  less  than  the  said  prices,  and  to  render  to  him  a  just  and  true  account  of 
the  sale  thereof  by  the  defendant  as  such  agent,  and  to  deliver  up  to  the 
plaintiff"  vsuch  of  the  said  chaises,  gigs  and  other  carriages  as  should  remain 
unsold  by  him  the  said  defendant  when  he  should  be  thereunto  afterwards 
requested;  and  although  the  defendant,  as  such  agent,  afterwards,  to  wit,  on 
[^-c]  received  divers,  to  wit,  fifty  chaises,  fifty  gigs,  and  fifty  other  carriages 
of  and  from  the  plaintiff"  upon  the  terms  aforesaid,  and  the  said  plaintiff"  then 
stated  the  prices  of  the  same  respectively  to  the  defendant,  yet  the  defend- 
ant disregarded  his  said  promise  in  this,  to  wit,  that  he  afterwards,  to  wit,  on 
[^•c]  as  such  agent,  without  the  consent  of  the  plaintiff",  sold  and  disposed 
of  divers,  to  wit,  thirty  of  the  said  chaises,  gigs  and  other  carriages  at  much 

smaller  prices,  to  wit,  to  the  amount  of  £ less  than  the  said  prices  so 

stated  to  him  the  said  defendant  by  the  plaintiff"  in  respect  thereof  as  afore- 
said, and  also  in  this,  to  wit,  that  the  defendant  hath  not  as  yet  rendered  to 
the  plaintiff"  a  just  and  true  or  other  account  of  the  said  sales,  or  delivered 
up  to  him  the  said  plaintiff"  the  residue  of  the  said  chaises,  gigs  and  other 

carriages,  being  of  great  value,  to  wit,  £ ,  which   remained  unsold  by 

him  the  said  defendant  as  aforesaid,  but  hath  wholly  neglected  and  re- 
fused, and  still  doth  neglect  and  refuse,  so  to  do,  although  he  the  defendant 
was  afterwards  and  before  the  commencement  of  this  suit,  and  after  the 
lapse  of  a  reasonable  time  in  that  behalf  from  the  delivery  of  the  said  goods 
to  the  defendant  as  aforesaid  and  the  time  of  the  said  sales,  to  wit,  on  [Sfc.'\ 
requested  by  the  plaintiff"  so  to  do.  \^Add  money  had  and  received,  if  de- 
fendant has  not  paid  over  what  he  has  received,  and  also  account  staled  and 
breach,  ante,  48,  Form  2. 
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7.  Against  an  Auctioneer  for  selling  on  Credit,  (i) 

Conwmicemcnt,  ante,  5.]  For  that  whereas  before  and  at  the  time  of  the 
promise  next  mentioned,  the  defendant  carried  on  the  business  of  an  auc- 
tioneer, and  thereupon  heretofore,  to  wit,  on  [^'c]  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  retain  and  employ  him  in  his 
said  busines  to  sell  and  dispose  of  certain  goods  of  the  plaintiff,  to  wit,  [de- 
scribe them  as  in  trover,^  of  great  value,  to  wit,  £ ,  for  the  plaintiff,  for 

reward  to  the  defendant  in  that  behalf,  the  defendant  promised  the  plain- 
tiff that  he,  the  defendant,  would  not  sell  or  dispose  of  the  said  goods 
otherwise  than  for  ready  money.  And  the  plaintiff  avers,  that  he  did  then 
retain  and  employ  the  defendant  in  his  said  business  on  the  terms  aforesaid, 
yet  the  defendant  disregarded  his  said  promise  in  this,  to  wit,  that  he  did 
afterwards,  to  wit,  on  [^'c."]  sell  and  dispose  of  the  said  goods  otherwise  than 
for  ready  money,  to  wit,  on  credit,  without  the  plaintiff's  consent,  whereby 
the  plaintiff  hath  hitherto  lost  and  is  likely  wholly  to  lose  the  price  and 
value  of  the  said  goods,  to  the  damage,  &c. 


8.  Against  a  Commission  Agent,  lo/io  undertook  to  sell  a  Library  for 
Plaintiff,  and  to  be  responsible  for  the  proceeds  of  the  sale  in  con- 
junction with  the  Auctioneer. 

Cholmondeleij  v.  Payne,  8  C.  &  P.  WZ. 


9.  Against  the  Captain  of  a  Ship  or  an  Agent  at  the  suit  of  the 
Owner  for  not  procuring  a  sufficient  Cargo. 

Commencement,  ante,  5.]  For  that  whereas,  before  and  at  the  time  of 
the  making  of  the  promise  of  the  defendant  hereinafter  in  this  count 
mentioned,  the  plaintiff  was  the  owner  of  a  certain  ship  or  vessel  then 
in  the  river  Thames  waiting  for  a  cargo,  to  be  conveyed  therein  for  and 
upon  freight  and  reward  to  be  therefore  paid  to  the  plaintiff,  and  bound 
from  thence  upon  a  certain  voyage ;  and  thereupon  heretofore,  to  wit, 
on  [Sfc.~\  in  consideration  that  the  plaintiff  had  then,  at  the  request  of 
the  defendant,  retained  and  employed  him  to  obtain  and  procure  a  cargo 
on  freight  for  the  said  ship  or  vessel  for  reward  to  the  defendant  in 
that  behalf,  he,  the  defendant,  then  promised  the  plaintiff  to  use  due  dili- 
gence, care  and  attention  in  and  about  the  endeavouring  to  procure  a  full, 
sufHcient  and  proper  cargo  on  freight  for  the  said  ship  or  vessel  upon  her 
said  intended  voyage,  and  although  the  defendant  then  accepted  the   said 


(i)  See  form  \n  Earl  of  Ferrers  v .  Robins,  Brown  v.  Staton,  2  Chit.   R.  353.     When 

2  C.  M.  &  R.  152 ;  and  see  a  form  in  case  customary  lo  sell  on  credit,  an  agent  lias  ini- 

against  a  broker,  Boorman  v.  Brouni,  3  Cj.  B,  plied  aulliority  to  scl!  ou  such  terms  ;  Scoll  v. 

510.     An  auctioneer  cannot  without  express  Wurman,  VVilles,  Jl.  40b';    Houghtoit  v.  Mu- 

autliority  sell  goods  by  aucliou  on  ciedit ;  thews,  3  B.  &  I'.  489. 
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retainer,  yet  the  defendant,  not  regarding  his  said  promise,  did  not  use  due 
diligence,  care  or  attention  in  and  about  the  endeavouring  to  procure  such 
cargo  on  freight  for  the  said  ship  or  vessel  as  aforesaid ;  but  on  the  contrary 
thereof,  the  defendant  then  so  carelessly,  negligently  and  improperly  behaved 
and  conducted  himself  in  and  about  the  premises,  that  by  and  through  the 
mere  carelessness,  negligence  and  improper  conduct  of  the  defendant  in  that 
behalf,  the  plaintiff  was  afterwards,  to  wit,  on  [c^c]  obliged  to  despatch  the 
said  ship  or  vessel  on  her  said  intended  voyage  with  a  much  less  cargo  or 

quantity  of  goods,  to  wit,  ■ tons  weight-  of  goods  less  than  the  said  ship 

or  vessel  was  capable  of  receiving  and  containing,  and  the  defendant  might 
and  ought  to  have  procured  for  the  same  on  freight  as  aforesaid,  before  the 
said  ship  sailed  as  aforesaid ;  and  thereby  the  plaintiff,  so  being  the  owner 
of  the  said  ship  or  vessel,  hath  lost  and  been  deprived  of  divers  great  gains 
and  profits  which  would  otherwise  have  accrued  to  him,  amounting  in  the 

whole  to  a  large  sum  of  money,  to  wit,  £ ,  and  was  and  is  by  means  of 

the  premises  otherwise  greatly  injured  and  damnified,  to  the  damage,  &c. 


10.  Second  Count  for  not  properly  Stowing  the  Cargo, 

And  whereas  also  heretofore,  to  wit,  on  [^'cj  in  consideration  that  the 
plaintiflP  had  then  retained  and  employed  the  defendant  at  his  request  to 
superintend  and  direct  the  loading  and  stowing  of  the  cargo  of  a  certain 
other  ship  or  vessel  of  the  said  plaintiff,  bound  on  a  certain  voyage,  in 
and  on  board  the  said  ship  or  vessel,  for  reward  to  the  defendant,  he,  the 
defendant,  then  promised  the  plaintiff  to  use  due  care  and  attention,  skill 
and  diligence  in  and  about  the  loading  and  stowing  the  cargo  of  the  said 
last-mentioned  ship  on  board  the  same ;  and  although  the  defendant  then 
accepted  and  acted  upon  the  said  last-mentioned  retainer,  yet  the  defendant, 
not  regarding  his  said  last-mentioned  promise,  did  not  use  due  care  or  atten- 
tion, skill  or  diligence  in  and  about  the  loading  and  stowing  the  cargo  of  the 
said  last-mentioned  ship  or  vessel  in  and  on  board  the  same  on  the  occasion 
aforesaid,  but  on  the  contrary  thereof  then  so  carelessly  and  negligently, 
unskilfully  and  improperly  superintended  and  directed  the  loading  and 
stowing  of  the  freight  or  cargo  of  the  said  last-mentioned  ship  or  vessel, 
and  caused  the  same  to  be  loaded  and  stowed  on  board  the  same  in  so  care- 
less, unskilful  and  improper  a  manner,  that  by  reason  thereof  the  said  last- 
mentioned  ship  or  vessel  could  not  contain  or  hold  as  much  freight  or  cargo 
as  the  same  would  otherwise  have  been  reasonably  capable  of  holding  and 
containing,  and  otherwise  might  and  would  have  held  and  contained ;  and 
the  said  plaintiff  was  then  compelled  to  despatch  the  last-mentioned  ship  or 
vessel  on  her  said  voyage  with  a  nuicli  smaller  cargo  than  he  otherwise 
might  and  would  have  had  on  board  the  said  last-mentioned  ship,  and  was 
then  obliged  to  decline  to  receive  on  board  thereof  divers,  to  wit, tons 
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weight  of  goods  which  he  otherwise  might  and  would  have  taken  on  freight 
in  the  said  last-mentioned  ship  or  vessel ;  and  the  plaintiff,  so  being  the 
owner  of  the  said  last-mentioned  ship  or  vessel,  thereby  lost  and  was  de- 
prived of  the  gains  and  profits  which  would  have  otherwise  arisen  to  him 
from  having  a  full  cargo  in  and  on  board  of  the  said  last-mentioned  ship  or 

vessel,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  £ , 

and  was  and  is  by  means  of  the  said  last-mentioned  premises  otherwise 
greatly  injured  and  damnified,  to  the  plaintiff's  damage  of  £ ,  and  there- 
fore he  brings  his  suit,  &c. 


11.  Against  a  Shipping  Broker,  the  Proprietor  of  a  Shipping-Office^ 
for  not  forwarding  Plaintiff's  Goods  hy  a  Vessel  proceeding 
abroad. 

Cammencement ,  ante,  5.]  For  that  whereas  the  said  defendant,  before 
and  at  the  time  of  the  making  of  his  promise  hereinafter  mentioned, 
was  a  shipping  broker  and  agent,  and  was  the  proprietor  of  and  kept 
an  office  for  the  reception  of  goods  intended  to  be  forwarded  and  sent 
from  a  certain  place,  to  wit,  the  port  of  London,  to  a  certain  country, 
to  wit,  France,  by  a  vessel  proceeding  from  the  port  of  London  to  France, 
and  for  keeping  such  goods  until  the  same  should  be  delivered  by  the 
defendant,  within  a  reasonable  time  then  following,  to  the  master  or  crew 
of  such  vessel,  to  be  shipped  on  board  such  vessel  for  the  purpose  of 
the  same  being  forwarded  and  conveyed  thereby  as  aforesaid,  for  reward 
to  the  defendant  in  that  behalf;  and  thereupon  heretofore,  to  wit,  on 
[(^c]  in  consideration  that  the  plaintiff',  at  the  request  of  the  defendant, 
would  cause  to  be  delivered  to  the  defendant,  at  his  said  office,  certain 

goods,  to  wit,  ISfc']  of  great  value,  to  wit,  of  the  value  of  £ ,  to  be  by 

the  said  defendant  kept  in  the  said  office  until  the  same  should  be  delivered 
by  him,  within  a  reasonable  time  then  following,  to  the  master  or  crew  of  a 
ship  or  vessel  about  to  proceed  from  the  port  of  London  aforesaid  to  France, 
for  the  purpose  of  the  same  being  therein  carried  and  conveyed  from  the 
port  of  London  to  France,  for  reward  to  the  defendant  in  that  behalf,  the 
defendant  then  promised  the  plaintiff  that  he,  the  defendant,  would,  within  a 
reasonable  time  next  after  the  receipt  of  the  said  goods  as  aforesaid,  deliver 
the  same  to  the  master  or  crew  of  such  vessel  for  the  purpose  aforesaid  ; 
and  although  the  defendant  then  received  the  said  goods,  and  such  ship  or 
vessel  did,  within  a  reasonable  time  then  following,  proceed  from  the  said 
port  of  London  to  France,  and  the  said  defendant  could  and  might  and  ought 
to  have  delivered  the  said  goods  to  the  master  or  crew  of  such  ship  or  vessel 
for  the  purpose  aforesaid,  and  such  reasonable  time  hath  elapsed,  yet  the 
said  defendant,  not  regarding  his  said  promise,  did  not  nor  would,  within 
such  reasonable  time,  deliver  or  cause  to  be  delivered,  the  said  goods  to  the 
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master  or  crew  of  such  ship  or  vessel  for  the  purpose  aforesaid  or  otherwise, 
and  wrongfully  and  carelessly  kept  and  detained  the  same  in  his  said  office 
for  a  long  and  unreasonable  time,  to  wit,  two  months,  and  by  reason  of  the 
premises  the  said  goods,  being  of  the  value  aforesaid,  were  not  carried  in  or 
by  the  said  ship  or  vessel,  and  perished,  and  became  and  were  of  no  use  or 
value,  and  the  said  plaintiflf  thereby  lost  divers  gains  and  profits  which  other- 
wise might  and  would  have  accrued  to  him  from  the  sale  thereof,  and  was 

and  is  otherwise  damnified,  to  the  damage  of  tlie  plaintiff  of  £ ,  and 

therefore  he  brings  his  suit,  &c. 


12.  Against  the  Payee  of  a  Bill  of  Exchange  for  not  taking  it  up 
with  Money  furnished  to  him  hy  the  Plaintiff,  whereby  the  Plain- 
tiff was  sued  on  the  Bill. 

Commencement,  ante,  5.]     For  that  whereas  heretofore,  to  wit,  on  [c^c.], 
in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  had 

then  delivered  to  him  a  certain  sum  of  money,  to  wit,  the  sum  of  £> , 

of  the  plaintiff,  for  the  purpose  of  taking  up  and  discharging  a  certain 
bill  of  exchange  in  writing,  bearing  date  [<^'c.],  and  made  and  drawn  by 
the  plaintiff  upon  and  accepted  by  one  J.  W.,  whereby  the  plaintiff  re- 
quired the  said  J.  W.  to  pay,  two  months  after  the  date  thereof,  to  the 

said  defendant  or  order,  the  sum  of  £ ,  value  received,  and  which 

said  bill  of  exchange  had  been  and  was  indorsed  by  the  defendant,  he 
the  said  defendant  then  promised  the  plaintiff  to  take  up  and  discharge 
the  said  bill  of  exchange,  the  said  sum  of  £ ,  so  delivered  to  the  de- 
fendant, being  sufficient  for  that  purpose,  when  the  same  bill  should  become 
due  and  payable;  and  although  the  said  bill  of  exchange  afterwards,  to 
wit,  on,  [4"C.]  became  due  and  payable,  whereof  the  defendant  then  had 
notice,  yet  the  defendant,  not  regarding  his  said  promise,  did  not  nor  would 
take  up  or  discharge  the  said  bill  of  exchange  when  the  same  so  became  due 
and  payable,  or  at  any  time  afterwards,  but  wholly  refused  and  neglected  so 
to  do,  and  by  reason  thereof  one  X.  Y.,  then  being  the  holder  of  the  said  bill, 
brought  an  action  at  law  against  the  plaintiff  in  the  said  court  here  upon  the 
said  bill  for  the  recovery  of  the  said  sum  therein  specified,  and  the  plaintiff, 
by  means  of  the  premises,  was  obliged  to  pay  and  did  pay  the  amount  of  the 
said  bill  to  the  said  X.  Y.,  together  with  the  costs  of  the  said  action,  in  the 
whole  amounting  to  a  large  sum,  to  wit,  £ ,  and  thereby  also  the  plain- 
tiff incurred  •«  great  expense,  to  wit,  £ ,  in  defending  the  said  action; 

\_Add  money  had  and  received,  <^c.,  as  ante,  48,  Form  3. 
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13.  Against  a  Bill-Broher  for  not  discounting  a  Bill  intrusted  to 
him,  or  returning  it.  (m) 

Commencement,  ante,  5.]  For  that  whereas  before  and  at  the  time  of 
the  making  of  the  promise  by  the  defendant  next  mentioned,  the  plaintiff 
was  possessed  of  a  certain  bill  of  exchange  bearing  date,  to  wit,  on  [<5c.], 
and  then  drawn  by  one  E.  F.  upon  one  G.  H.,  and  whereby  the  said 
E.  F.  requested  the  said  G.   H.   to  pay  to  the  said  E.  F.  or  order,  two 

months  after  the  date  thereof,  the  sum  of  £ ,  and  which  bill  the  said 

E.  F.  then  indorsed  to  the  plaintiff,  and  thereupon  heretofore,  to  wit,  on 
[<§-c.]  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  retain  and  employ  him  to  get  the  said  bill  discounted  for  the  plain- 
tiff' for  reward  to  the  defendant  in  that  behalf,  and  would  deliver  to 
him  the  said  bill  for  that  purpose,  he,  the  defendant,  promised  the  plain- 
tiff to  endeavour  to  get  the  said  bill  discounted  for  the  plaintiff,  and  to 
render  to  him  an  account  of  the  said  bill,  and  the  proceeds  thereof,  on 
request,  and  that  in  case  he,  the  defendant,  should  not  succeed  in  getting 
the  said  bill  discounted,  he,  the  defendant,  would  return  the  same  to  the 
plaintiff  on  request;  and  the  plaintiff  avers  that  he  did  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  retain  and  employ  the  defendant  and 
deliver  the  said  bill  to  the  defendant,  who  then  received  the  same  from  the 
plaintiff  for  the  purpose  and  upon  the  terms  aforesaid ;  yet  the  defendant 
disregarded  his  said  promise  in  this,  to  wit,  that  he  hath  not  rendered  to  the 
plaintiff  any  account  of  the  said  bill  or  of  the  proceeds  thereof,  or  returned 
the  said  bill  to  the  plaintiff,  although  he  was  afterwards,  to  wit,  on  [<5'c.]j 
requested  by  the  plaintiff  so  to  do,  and  a  reasonable  time  for  so  doing  hath 
elapsed.  \_If  the  defendant  has  received  any  money  on  account  of  the  bill,  add 
a  count  for  money  had  and  received ;  see  1  M.  &  P.  4J8.  Add  account  stated 
and  breach,  as  ante,  18,  Form  2. 

14.  Against  a  distraining  Broker  for  negligence  in  keeping  and 
selling  the  Goods  distrained. 

Commencement,  ante,  5.]  For  that  whereas  before  and  at  the  time  of 
the  making  of  the  promise  next  mentioned,  one  E.  F.  was  tenant  to  the 
plaintiff  of  a  certain  messuage  and  premises,  at  and  under  a  certain  rent 
to   be  therefore  i)aid    to   the   plaintifl'  in   that  behalf,  whereof  a   certain 

sum,  to  wit,  £ ,  was  then  due  and  in  arrear  from  the  said  E.  F.  to  the 

plaintiff,  and  certain  goods,  more  than  sufficient  to  satisfy  the  said  arrears 
of  rent,  were  then  on  the  said  premises,  and  were  then  liable  to  be  taken 


(m)  Sec  a  form,  MtUlett  v.  Htitchison,  7       been  given  to  him,  which  he  has  violated ; 
B.  &  C.  639.     A   broker,  in  such  case,   is       see  7  &  8  Geo.  4,  c.  29,  s.  49. 
criminally  liable  if  directioBs  in  writing  have 
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as  a  distress  for  the  said  arrears ;  and  thereupon  heretofore,  to  wit,  on 
[<^c.]  in  consideration  that  the  plaintiff',  at  the  request  of  the  defendant, 
had  retained  and  authorized  him,  as  a  distraining  broker,  to  seize  and 
take  the  said  goods  as  a  distress  for  the  said  rent,  and  to  proceed  there- 
upon according  to  law,  and  to  sell  the  said  goods  under  the  said  distress, 
if  the  said  E.  F.  should  not  replevy  the  said  goods  or  satisfy  the  said 
arrears  of  rent  and  the  costs  of  the  said  distress  in  due  course  of  law, 
for  reward  to  him  in  that  behalf,  the  defendant  then  promised  the  plaintiff* 
that  he,  as  such  distraining  broker  as  aforesaid,  would,  with  due  care  and 
diligence,  seize  and  take  the  said  goods  as  a  distress  for  the  said  rent, 
and  would  take  due  and  proper  care  of  the  same  whilst  they  continued  in 
his  charge  and  possession  as  such  broker  as  aforesaid,  so  that  the  same 
might  be  appraised  and  sold  in  order  to  satisfy  the  said  arrears  of  rent  and 
the  costs  of  such  distress,  in  case  they  should  not  be  replevied  by  the  said 
E.  F.,  or  in  case  the  said  E.  F.  should  not  in  due  course  of  law  satisfy  the 
said  arrears  and  the  costs  of  the  said  distress,  to  wit,  within  five  days,  and 
that  in  such  case  the  defendant  would  take  due  and  proper  care  in  selling 
and  diposing  of  the  said  goods  after  the  expiration  of  the  said  five  days  ; 
and  the  plaintiff"  avers,  that  althougli  the  defendant  did  then  seize  and  take 
the  said  goods  upon  the  said  premises  as  such  distress  for  the  said  arrears  of 
rent,  the  same  remaining  unpaid,  yet  he  disregarded  his  promise  in  this,  to 
wit,  that  he  did  not  take  due  and  proper  care  of  the  same  whilst  they  con- 
tinued in  his  possession  as  such  broker  as  aforesaid  ;  and  by  reason  thereof 
a  great  part,  to  wit,  half  of  the  said  goods  were  during  that  time,  to  wit,  on 
the  day  and  year  aforesaid,  wrongfully  removed,  taken  and  eloigned  from 
the  said  premises,  and  from  the  defendant's  custody,  by  the  said  E.  F.  and 
others  in  collusion  with  him,  without  satisfying  the  said  rent  or  replevying 
the  said  goods,  and  without  the  plaintiff''s  consent,  and  ceased  to  be  a  se- 
curity for  the  said  arrears  of  rent ;  and  although  the  defendant  afterwards, 
at  the  expiration  of  the  said  five  days,  to  wit,  on  [4"C.]  sold  the  residue  of 
the  said  goods,  yet  he  did  not  take  due  and  proper  care  in  the  sale  thereof, 
whereby  the  best  prices  were  not  obtained  for  the  said  goods  that  might 
have  been  obtained  had  the  said  sale  been  conducted  in  a  careful  and  proper 
manner,  and  the  plaintiff"  lost  the  benefit  that  would  otherwise  have  accrued 
to  him  from  the  said  distress  ;  and  by  reason  thereof  a  great  part  of  the  said 

arrears  of  rent,  to  wit,  £ ,  remained  and  were  and  are  unsatisfied,  and 

the  plaintiff'is  likely  to  lose  the  same,  to  the  damage,  &c. 


15.  Against  an  Agent,  on  his  implied  Promise  that  he  had  Authority 
from  his  Principal  to  sell  Goods  to  the  Plaintiff,  (n) 

Commencement,  ante,  5.]      For  that  whereas  heretofore,  to  wit,  on  [^c] 
(n)  See  form,  &c.  Pauli  v.  Simes,  6  C.  &  P.  500. 
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in  consideration  that  the  plaintiff,  at  the  defendant's  request,  would  agree 
to  purchase  from  one  E.  F.,  through  the  agency  of  the  defendant,  the  de- 
fendant then  representing  to  the  plaintiff  that  he  the  defendant  was  the 
agent  of  the  said  E.  F.  in.  that  behalf,  certain  goods,  to  wit  [^c]  at  a 
certain  price,  to  wit  [4'f .  stating  the  terms  of  coiitract,^  the  defendant  then 
promised  the  plaintiff  that  he  had  full  and  competent  power  and  authority 
from  the  said  E.  F.  to  sell  and  dispose  of  the  said  goods  to  the  plaintiff 
on  the  said  terms  ;  and  the  plaintiff  avers,  that  he,  confiding  in  the  de- 
fendant's promise,  did  then  agree,  through  the  defendant's  agency,  to  buy 
the  said  goods  of  the  said  E.  F.  on  the  terms  aforesaid,  and  was  always 
ready  and  willing  to  accept  and  pay  for  the  same  on  the  terms  aforesaid, 
and  then  requested  the  said  E.  F.  to  deliver  to  him,  the  plaintiff,  the  said 
goods  upon  the  said  terms,  yet  the  defendant  disregarded  his  promise, 
and  deceived  the  plaintiff  in  this,  to  wit,  that  the  defendant  had  not,  at 
the  time  of  his  said  undertaking,  or  afterwards,  power  or  authority  from 
the  said  E.  F.  to  sell  the  said  goods  to  the  plaintiff  on  the  said  terms, 
whereby  the  said  agreement  became  and  was  void,  and  by  reason  thereof 
and  of  the  said  E.  F.'s  refusal  to  deliver  the  said  goods  to  the  plaintiff  on 
the  terms  aforesaid,  the  plaintiff  hath  been  deprived  of  the  advantages  that 
would  otherwise  have  accrued  to  him  from  the  completion  of  the  said  agree- 
ment. \_State  any  other  special  damage  that  may  have  accrued  to  plaintiff,  and 
conclude^  to  the  damage,  &c. 

16.  Against  a  del  credere  Agent,  on  his  Guarantee,  (o) 

Commencement,  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  [<$'c.] 
in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  would 
retain  and  employ  him,  for  commission  and  reward  to  him  in  that  behalf, 
to  sell  and  dispose  of  certain  goods,  to  wit,  \_S)-c.']  of  the  plaintiff,  of  great 

value,   to  wit,    £ ,   for  the  plaintiff,  he   the   defendant  then   promised 

the  plaintiff  to  endeavour  to  sell  and  dispose  of  the  said  goods  for  the 
plaintiff,  and  to  be  responsible  to  him  for  the  price  of  the  same  when 
the  same  shall  become  due  on  such  sale  thereof  as  aforesaid ;  and  the 
plaintiff  avers,  that  he  did  then  retain  and  employ  the  defendant  upon 
the  said  terms  to  sell  and  dispose  of  the  said  goods  lor  the  plaintiff,  and 
the  defendant  then   sold  and  disposed  of  the  said  goods  for  the  plaintiff 

[to  wit,  to   one  E.   F.]  for   a    large  sum  of  money,  to  wit,  £ ;  and 

although  the  credit  and  time  of  payment  for  the  price  of  the  said  goods 
by  the  said  E.  F.  had  elapsed  before  the  commencement  of  this  suit,  yet 
the  said  E.  F.  did  not,  although  he  was  afterwards,  to  wit,  on  [t^c]  re- 
quested by  the  plaintiff  so  to  do,  pay  to  him  the  said  sum  of  money, 
or  any  part  thereof;    of  all  which  the  defendant  then  had  notice;  yet  he 

(o)  See  Chit.  jun.  Contract;  Story  on  Agency ;  Morris  v.  Cleasbtf,  4  M.  &  Sei.  Index, 
"  Del  credere." 
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hatli  not  paid  the  same,  or  any  part  thereof,  to  the  plaintiff,  although  he  was 
then  requested  by  the  plaintiff  so  to  do,  and  the  same  is  still  due  and  in 
arrear.  [If  defendant  has  received  the  price,  add  a  count  for  money  had  and 
received.     Conclude  with  account  stated  and  breach  as  ante,  48,  Form  2. 


AGISTMENT,  (p) 


Commencement,  ^-c.  as  in  Form  1,  ante,  46,  and  then  proceed  as  follows  :'\ 
for  the  agistment,  feeding  and  taking  care  of  cattle  by  the  plaintiff  agisted, 
fed  and  taken  care  of  for  and  at  the  defendant's  request,  in  and  upon  cer- 
tain lands  and  premises  of  the  plaintiff,  and  for  [account  stated,  and  breach, 
as  ante,  48.  

APOTHECARIES. 


By  a  Surgeon  and  Apothecary  for  his  Bill,  (q) 
Commencement  as  in  Form  1,  ante,  46,  and  then  ^J'ocecJ ;]  For  the 
work  and  labour,  care  and  attendance  of  the  plaintiff  by  him  done  and 
bestowed  as  a  surgeon  (r)  and  apothecary,  at  the  request  of  the  defendant, 
in  and  about  the  healing  and  curing  and  endeavouring  to  heal  and  cure 
the  defendant  and  divers  other  persons  of  divers  disorders,  sicknesses  and 
maladies  under  which  they  respectively  languished  ;  and  also  for  divers 
medicines  and  other  necessary  things  provided,  administered,  delivered  and 
applied  on  those  occasions  for  the  defendant  and  at  his  request.  [Add  ac- 
count stated  and  breach,  as  ante,  46,  Form  1 . 


ASSIGNEES  OF  A  BANKRUPT. 

1.   For  Goods  sold,  6rc.  by  the  Bankrupt,  with  a  Promise  to  him 
before  Bankruptcy,  and  Account  stated  with  the  Assignees,  (s) 
Commencement  as  ante,  11,  Form  7,  and  see  notes  there.']     For  that  whereas 
the  defendant,  before  the  said  E.  F.  became  a  bankrupt,  to  wit,  on  [^-c.  any 


(j))  If  the  defendant /id  J  possession  of  the  8  A.  &  E.  489.     A  physician  may  recover 

land,  the  count  should  be  for  the  use  of  land,  either  on  an  express  contract,  Vehch  v.  Rus- 

&c.  '  See  a  form  for  horse-meat  and  siabling,  sell,  1  Car.  &  M.  362,  or  if  he  contract  as  a 

pg,(^  surgeon,  Utile  v.  Oldacrs,  1  Car.  &  M.  370. 

(n)  Seee  the  form,  Bing  v.  Roxbrough,  2  (j)  Omit  this,  if  the  plaintiff  be   not  a 

C.  &  J.  4 18  ;  2  Tyr.  468,  .S'.  C. ;  and  obs.  on  surgeon,  or  if  he  attended  merely  as  an  apo- 

ihe  general  issue  in  assumpsit,  post, "  Apolhe-  thecary. 

caries."  The  common  count  for  vvoik  and  ma-  (s)  This   and   the    two   following  counts 

lerials  would  be  sufficient ;  a7!(e,  obs.  "  Work,  would  be  allowed   together  under  the    new 

v\c.,"  p.  45.     An  apothecary  may  recover  for  rules;    ]\'iUiams  v.  Vines,  14  Law  J.,  Q.  B. 

bolli  medicines  and  attendances  if  the  united  50;  Lackingtm  \.    Vines,   \    D.  k  L.  710, 

charges  are  reasonable;  Morgan  v.  lUillen,  semhle,  S.  C. 
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day  before  fhe  hankniptcy ,']  was  indebted  to  the  said  E.  F.  in  £ for  goods 

then  sold  and  delivered  by  the  said  E.  F.  to  the  defendant  at  his  request, 
and  for  [state  any  other  debts  in  the  same  way,  see  ante,  46,  Form  1,  as  far  as 
the  asterisk,  taking  care  to  rvrite  throughout  the  name  of  the  bankrupt  [E.  F,] 
for  "  the  plaintiff,"  and  observe  the  notes  to  that  form  as  to  the  promise  and 
breach,  and  jnocecd  thus  ;]  and  the  defendant,  in  consideration  thereof,  before 
the  said  bankruptcy,  to  wit,  on  the  day  and  year  last  aforesaid,  promised  the 
said  E.  F.  to  pay  him  the  said  sum  of  money  on  request,  (<)  [if  it  is  probable 
that  a  2ironuse  to  the  assigjiees  can  be  proved,  here  insert  the  next  form  as  a 
second  count, (ti)  if  not,  proceed  thus:']  And  whereas  also*  the  defendant,  after 
the  said  E.  F.  became  a  bankrupt,  to  wit,  on  [^c.  ctny  day  after  fat  and 
before  declaration']  was  indebtedf  to  the  plaintiffs,  as  assignees  as  aforesaid, 
in  £ for  money  then  found  to  be  due  from  the  defendant  to  the  plain- 
tiffs, as  assignees  as  aforesaid,  on  an  account  then  stated  between  the  de- 
fendant and  the  plaintiffs,  as  assignees  as  aforesaid :  and  the  defendant,  in 
consideration  of  the  last-mentioned  premises,  then  promised  the  plaintiffs,  as 
assignees  as  aforesaid,  to  pay  them  the  last-mentioned  sum  of  money  on 
request/j-f  yet  the  defendant  hath  not  paid  the  said  several  monies,  or  any 
of  them,  or  any  part  thereof,  either  to  the  said  E.  F.  before  his  bankruptcy, 
or  to  the  plaintiffs,  (x)  assignees  as  aforesaid,  or  either  of  them,  since  the 
said  bankruptcy,  to  the  damage  of  the  plaintiffs,  as  assignees  as  aforesaid,  of 
£ ,  and  therefore  they  bring  their  suit,  S:c. 


2.  Second  Count,  laying  the  promise  entirely  to  the  Assignees,  iy) 

And  whereas  also,  the  defendant  being  so  indebted  as  in  the  last  count 
mantioned,  and  the  said  moneys  therein  mentioned  being  in  arrear  and  un- 
paid, in  consideration  thereof,  afterwards,  and  after  the  said  bankruptcy,  to 
wit,  on  [4-0.  any  day  after  fat  and  before  declaration,]  promised  the 
plaintiffs,  as{z)  assignees  as  aforesaid,  to  pay  them  the  said  moneys  (a)  on 


(t)  Tlie  above  count  may  be  joined  witli  248.     It  is  often  iiighiy  importont  to  prove  a 

bolli  or  eitlierof  tbe  forms,  2,3.     An  assignee  promise  or  admission,  or  part  payment  to  the 

cannot  join  with  tlie  above  a  count  for  a  debt  plaintiff' in  such  capacity,  to  obviate  the  effect 

due  to  liim  in  bis  individual  or  private  ca-  of  the  Statute  of  Limitations,  &c. ;  1   Chit, 

parity  ;   Ricliaulsim  v.  Giilfui,  5  W.  Sx.  Selw.  PI.  7th  ed.  373. 
297.  (x)  Need  not  stale  here  as  assignees  ;  Colt' 

(u)  It  is  a  rule  in  actions  by  executors,  belt  v.  Cochrane,  6  }im<^.  17;  IM.&Sc.  55; 

administrators,  assignees  of  bankrupts,   &c.  S.  C. 

that  a  promise  after  the  death  of  the  testator  (i/)  Wiicn  proper  to  insert  this  count,  aH<<?, 

or  intestate,  or  after  the  bankruptcy,  cannot  note  (u). 

be  leceived  in  evidence  unless  there  be  a  count  (z)  The  word  as  seems  to  be  here  essential 

charging  such  a  promise  to  have  been  made  to  to  show  that  the  plaintiffs  are  claiming  in 

the   plaintifT  in  his   representative  capacity;  their   representative  cliaracter;    Ferguson  v. 

Sarettv.  ^Vine,  3  Kast,  409  ;  rowleyv.  New-  Mitchell,  2  C.  M.  &  Kos.  687. 
ton,   6   Taunt.  453;    Hickman   v.    Walker,  (a)  Sec  (lufe,  48,  n.  (/). 

Wilies,  R.  27  ;   Viltam  v.  Forstcr,  1  B.  &  C. 
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request.  And  whereas  also,  [^conclude  os  in  the  last  form  from  the  *,  unless 
the  next  form  he  inserted  as  a  third  count,  in  which  case  proceed  from  the 
asterisk  in  the  next  form  to  the  end. 


3.  By  Assignees  on  causes  of  action  arising  after  the  Bankruptcy,  {b) 
Commencement  as  before.']  For  that  whereas  *  the  defendant,  after  the  said 
E.  F.  became  a  bankrupt,  to  wit,  on  [^'C.  any  day  after  fat  and  before  decla- 
ration,'] was  indebted  to  the  plaintiffs,  as  assignees  as  aforesaid,  in  £— — 
for  goods  then  sold  and  delivered  by  the  plaintiffs,  as  assignees  as  aforesaid, 
to  the  defendant  at  his  request ;  and  for  money  then  paid  by  the  plaintiffs, 
as  assignees  as  aforesaid,  for  the  use  of  the  defendant  at  his  request ;  and 
for  money  then  received  by  the  defendant  for  the  use  of  the  plaintiffs,  as 
assignees  as  aforesaid ;  and  for  money  then  found  to  be  due  from  the  de- 
fendant to  the  plaintiffs,  as  assignees  as  aforesaid,  upon  an  account  then 
stated  between  the  defendant  and  the  plaintiffs,  as  assignees  as  aforesaid ; 
and  the  defendant,  in  consideration  of  the  premises  (c)  then  promised  the 
plaintiffs,  as  assignees  as  aforesaid,  to  pay  them  the  said  moneys  (a)  on 
request,  yet  the  defendant  hath  not  paid  the  said  several  moneys  or  any  part 
thereof,  (d)  to  the  damage  of  the  plaintiffs,  as  assignees  as  aforesaid,  of 
£ ,  and  therefore  they  bring  their  suit,  &c. 


By  the  Assignees  of  a  Bankrupt  and  the  solvent  Partner  of  the 

Bankrupt. 

Commencement  as  ante,  12,  Form  8,  and  see  the  notes  thereon,  and  Lewis 
V.  Edwards,  7  M.  &  W.  300.]  For  that  whereas  the  defendant  heretofore 
and  before  the  said  E.  F.  became  a  bankrupt,  to  wit,  on  [<^'C.  any  day 
before  the  bankruptcy,']  was  indebted  to  the  said  A.  B.   and  the  said  E.  F. 

in  the  sum  of  £ ,  for  goods  then  sold  and  delivered  by  the  said  A.  B. 

and  the  said  E.  F.  to  the  defendant  at  his  request,  and  for  [^proceed  in 
(he  same  manner  with  other  causes  of  action,  see  ante,  45,  Form  1,  taking 
care  to  write  the  said  "  A.  B.  and  the  said  E.  V."  for  "  the  plaintiff."]  And 
the  defendant,  in  consideration  of  the  premises,  afterwards  and  before  the 
said  E.  F.  became  a  bankrupt,  to  wit,  on  the  day  and  year  last  aforesaid,  pro- 
mised the  said  A.  B.  and  the  said  E.  F.  to  pay  them  the  said  moneys  on  re- 
quest ;(e)  yet  the  defendant  hath  not  paid  the  said  moneys  or  any  part  thereof 
either  to  the  said  A.  B.  and  the  said  E.  F.  or  to  either  of  them,  before  the 

(b)  This  count  may  be  joined  with  both  or  with  promise  to  the  bankrupt,  "  eitiier  to  the 
either  of  the  two  preceding  forms;  Bichard-  said  E.  F.  before  his  bankruptcy,  or  to  the 
son  V.  Griffin,  5  i\l.  ^:  Sel,  29''.  plaintiffs,  assignees  as  aforesaid,  since  the  said. 

(c)  Or  "  last  mentioned  premises,"   if  a  bankruptcy." 

second  count,  ante,4R,  note  (t).  (e)  Seea»i(e,  48,  n.  (w). 

(d)  Insert  here,  if  there  be  a  prior  count 
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said  bankruptcy,  or  to  the  said  A.  B.  and  C.  D.,  assignees  as  aforesaid,  or 
either  of  them,  since  the  said  E.  F.  became  a  bankrupt.  \^If  necessary,  add 
a  count  on  a  promise  to  A.  B.  and  the  other  plaintiff  as  assignee,  after  the 
bankruptcy.     Conclude  as  ante,  8,  Form  12. 


5.  By  the  Assignees  of  a  Bankrupt  for  not  giving  an  Acceptance  for 

Goods  sold  by  the  Bankrupt  before  the  Bankruptcy. 
Groom  v.  West,  8  A.  &  E.  758. 

6.  By  Assignees  on  a  Contract  partly  executed  by  the  Bankrupt  to 

deliver  Linseed  at  Odessa  on  special  Terms. 
Gibson  V.  Carruthers,  8  M.  &  W.  321. 


7.  I^or  not  delivering  Railway   Shares  to  Assignees,  the  Defendant 

having  contracted  to  sell  them  to  the  Bankrupt. 

Larvrence  v.  Knowles,  5  B.  N.  C.  400. 


8.  Jgainst  Assignees  on  a   Contract  made   by  the  Bankrupt,   and 

adopted  by  them  after  the  Bankruptcy. 

Tnemlow  v.  Askey,  6  Dowl.  597. 


BY  THE  ASSIGNEES  OF  AN  INSOLVENT  DEBTOR. 


r 


1.  On  Causes  of  Action  which  accrued  to  the  Insolvent,  with  a  promise 
to  him,  and  Account  stated  with  the  Assignees. 
Commencement  as  ante,  11,  Form  7;  and  see  notes  thereon,  (g)']  For  that 
whereas  heretofore  and  before  tlie  estate  and  effects  of  the  said  E.  F.  became 
or  were  vested  (h)  in  the  plaintiffs,  as  such  assignees  as  aforesaid,  by  order 
in  that  behalf  made  by  the  Court  for  the  relief  of  insolvent  debtors  in  Eng- 
land, according  to  the  form  of  the  statutes  in  that  case  made  and  provided, 
to  wit,  on  [^c]   the  defendant  was  indebted  to   tlie  said   E.  F.  in  the  sum 

of  £ for  goods   then  sold    and  delivered  by   the   said   E.  F.    to  the 

defendant  at  his  request,  and  for  [(^-c.  here  state  any  other  debts  in  the  same 
way  as  ante,  iG,  Form  1,  as  far  as  the  asterisk,  taking  care  to  write  the 
flame  of  the  insolvent  E.  F./or  "  the  plaintiff."  Observe  the  notes  to  that  form 
as  to  the  promise  and  breach,  and  jnoceed  thus  .]  and  the  defendant,  in  con- 
sideration of  the  premises,  afterwards,  and  before  the  estate  and  effects  of 
the  said  E.  F.  became  vested  as  afores:;id  in  the  plaintiffs,  as  such  assignees 

{g)  See  Chit.  jun.  Contr.  Ind.  in   vnc. ;       5  &  6  Vict.  c.  116,  s.  7  ;  Ford  v.  Dobbs,  5 
Ferguson  v.  Mitchell,  2  C.  M.  &  R.  6B8.  IM.  &  G.  309  ;  7  &  8  Vict.  c.  96,  s.  4. 

(/i)  See  1  it  2  Vict.  c.  1 10,  ss.  37  and  45  ; 
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as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  promised  the  said 
E.  F.  to  pay  him  the  said  sum  of  money  on  request ;  \_if  it  is  probable  that 
a  promise  to  the  assignees  can  be  'proved,  here  insert  the  next  forvi  as  a  second 
count  (i),  if  not,  proceed  thus.~\  And  whereas*  also  the  defendant,  after  the 
estate  and  effects  of  the  said  E.  F.  became  and  were  vested  in  the  plaintiffs, 
as  assignees  as  aforesaid,  to  wit,  on  [^c.  any  day  after  vesting  order,  and 
before  declaration,~\  was  indebted  \_%c.  as  in  the  form  p.  68,  from  the-\  to 
the  -j-j-,  the  breach  will  then  be  as  follows,"]  yet  the  defendant  hath  not  yet 
paid  the  said  several  moneys,  or  any  part  thereof,  either  to  the  said  E.  F. 
before  his  said  estate  and  effects  were  vested  as  aforesaid  in  the  plaintiffs,  or 
to  the  plaintiffs,  assignees  as  aforesaid,  since  the  said  estate  and  effects  of 
the  said  E.  F.  became  vested  in  the  plaintiffs  as  aforesaid,  and  the  said  moneys 
are  now  wholly  in  arrear,  to  the  damage  of  the  plaintiffs,  as  assignees  as 
aforesaid,  of  £ ,  and  therefore  they  bring  their  suit,  &c. 

2.  Second  count,  laying  the  Promise  entirely  to  the  Assignees,  (k) 
And  whereas  also  the  defendant,  being  so  indebted  as  in  the  last  count 
mentioned,  and  the  said  moneys  therein  mentioned  being  in  arrear  and 
unpaid,  afterwards,  and  after  the  estate  and  effects  of  the  said  E.  F.  became 
and  were  vested  in  the  plaintiffs  as  assignees  as  aforesaid,  to  wit,  on  [<^c., 
any  day  after  vesting  order  and  before  declaration']  promised  the  plaintiffs, 
as  assignees  as  aforesaid,  to  pay  them  the  said  moneys  on  request.  And 
whereas  also  [conclude  as  in  the  last  form  from  the  *,  unless  the  next  form  be 
inserted  as  a  third  count,  in  which  case  proceed  from  the  *  in  the  next  form  to 
the  end. 

3.    By  the  Assignees  of  an  Insolvent  Debtor,  on  a  cause  of  action 
accruing  after  the  Vesting  Order.  {I) 

Commencement  as  in  last  form.]  For  that  whereas*  the  defendant,  after 
the  estate  and  effects  of  the  said  E.  F.  became  and  were  vested  in  the  plain- 
tiffs, as  such  assignees  as  aforesaid,  by  order  in  that  behalf  made  by  the 
Court  for  the  relief  of  insolvent  debtors  in  England,  according  to  the  form 
of  the  statutes  in  such  case  made  and  provided,  to  wit,  on  \_^'c.]  was  in- 
debted to  the  plaintiffs,  as  assignees  as  aforesaid,  in  £ for  goods  then 

sold  and  delivered  by  the  plaintiffs,  as  assignees  as  aforesaid,  to  the  defend- 
ant, at  his  request,  and  for  money  by  the  defendant  then  had  and  received 
for  the  use  of  the  plaintiffs  as  assignees  as  aforesaid,  [inserting  sxich  other 
debt  as  may  be  due  and  can  he  included,]  and  for  money  found  to  be  due  from 
the  defendant  to  the  plaintiffs,  as  assignees  as  aforesaid,  upon  an  account 
then  stated  between  the  defendant  and  the  plaintiffs,  as  assignees  as  afore- 

(i)  See  note  (m),  anfe,  p.  63.  debt  accruing  to  an  insolvent  between  the 

(fc)  See  the  notes  to  Form  2,  ante,  p.  63.  vesting  order  and  the  final  discharge    vests 

(i)  See  ante,  64,   note   {d);    Chit.  jun.  in  the  assignee  j    Ford  v.  Dobbs,  5  M.  &  G. 

Contr.     Under  1  &  2  Vict.  c.  110,  s.  37,  a  309. 
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said  :  And  the  defendant,  in  consideration  of  the  premises,  (w)  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  promised  the  plaintiffs,  as  assignees 
as  aforesaid,  to  pay  them  the  said  moneys  on  request ;  (?j)  yet  the  defendant 
hath  not  paid  the  said  several  moneys,  or  any  part  thereof,  to  the  damage 

of  the  plaintiffs,  as  assignees  as  aforesaid,  of  £ ,  and  therefore  they  bring 

their  suit,  &c. 


BY  AND  AGAINST  ATTORNEYS. 
Obs.  An  attorney  may  maintain  assumpsit  or  debt  for  the  recovery  of  his  bill  of  costs. 
The  common  count  for  work  as  ante,  46,  would  suffice.  But  it  is  usual  to 
state  the  plaintiff's  capacity  of  attorney,  and  that  he  did  tlie  work  in  that  cha- 
racter. See  the  law  on  this  subject,  Tidd,  Oth  ed.  325  to  335  ;  Cliit  jun.  Clontr. 
Index,  in  voc;  and  the  notes  to  the  ])Ieas  in  actions  by  and  against  atiorneys, 
post.  The  old  doctrine  that  an  attorney  is  bound  to  continue  a  suit  whicli  he 
has  been  retained  to  prosecute  or  defend  until  its  termination,  altli()ut;h  liis 
client  refuse  to  supply  the  necessary  pecuniary  means,  is  over-ruled;  and  njion 
reasonable  notice,  and  demand  and  refusal  of  the  necessary  funds,  the  attorney 
may  decline  further  proceedings,  and  recover  his  bill  to  the  e.xtent  to  which  he 
has,  at  the  time  of  abandonment,  conducted  or  defended  the  action,  altiiou"h 
such  action  be  unfinished ;  Vcinmndau  v  Brown,  9  Bing.  402  ;  2  M.  Sr  Sc.  54^3, 
S.  C.  ;  Wudsicorth  v.  Alurs/udl,  2  C.  &  J.  665  ;  Roiv^wn  v.  Earle,  M.  &  Mai.' 
538  ;  Hubt/  v.  BiiHt,  3  B.  &  Ad.  350.  But  in  sucli  case  it  lies  on  the  attorney 
to  show  satisfactorily  why  he  has  abandoned  the  cause;  Ntc/iolls  v.  Wi/son,  11 
M.  &  W.  106.  In  general,  however,  an  attorney's  contract,  on  being  employed 
ill  a  suit,  is  that  he  will  complete  it;  and  the  Statute  of  Limitations  runs  against 
his  bill  of  costs  only  from  the  time  the  suit  is  ended ;  Harris  and  unnthtr  v. 
Osbourn,  2  C.  &  M.  629;  Rotlieri/  v.  ]\Ii/niiini:s,  1  B.  &  Ad.  17.  An  attorney 
cannot  recover,  if  his  clerk  alone  conducted  the  business,  and  his  clerk  resided 
and  carried  on  business  at  a  distance  from  the  attorney,  and  the  clerk  had  the 
entire  superintendence  of  the  business,  and  the  attorney  had  not  the  means  of 
exercising  his  judgment  in  the  matter;  Hopkinson  v.  Si/ii//i,  1  Bing.  l.'J.  An 
attorney  is  bound  by  his  agreement  to  cliarge  only  money  out  of  pocki  t,  although 
he  was  misled  by  his  client's  statement  as  to  his  right  of  action  ;  T/iwaites  v. 
Mackcrson,  3  C.  &  P.  341  ;  Moo.  &  M.  199,  S.  C.  And  lie  cannot  recover 
even  for  money  paid,  if  he  has  agreed  to  do  the  work  on  the  terms  of  no  cure 
no  pay;  Tuj/lorv.  Te.nnant,  Q.  B.  Feb.  12,  1846.  The  master  may  tax  his 
charges,  though  it  was  agreed  he  should  be  paid  at  a  fixed  rate ;  Brax  v. 
Scroope,  2  B.  &  Ad.  581.  He  may  recover  his  bill  for  issuing  a  fiat  in  bank- 
ruptcy, against  a  person  who  employed  him  so  to  do,  but  was  not  petitioning 
creditor,  although  no  assets  are  received,  &c. ;  Pocock  v.  Russen,  M.  &  Mai. 
357.  If  his  client  sue  in  forma  pauperis,  he  can  only  recover  money  out  of 
Tpocket;  Philips  v.  Baker,  1  C.  &  P.  533.  When  he  may  sue  two  persons 
jointly,  if  employed  by  them,  though  they  were  separately  interested.  He/tings 
V.  Grcfiorii  and  another,  1  C.  &  P.  627.  When  a  firm  of  attorneys  may  sue, 
although  only  one  of  the  partners  was  admitted  in  the  Court  in  which  the  busi- 
ness was  pcrforiued,  Arden  v.  Tucker,  4  B.  &  Ad.  815  ;  Hi/l  v.  Sidnei/,  7  A. 
&  E.  956.  Employment  by  a  corporation  ;  Arnold  v.  Mayor  of  Poole,  4 
M.  &  G.  860.  An  attorney  employed  generally  has  no  power  to  sue — merely 
to  defend  ;    Wright  v.  Castle,  3  Mer.  12, 


1.  By  an  Attorney  for  his  Bill  of  Costs  for  prosecuting  or  defending 
Suits,  or  for  Conveyancing ,  or  otherwise. 
Commencement,  SfC.  as  in  the  form  ante,  4(),  and  then  proceed:']  for  the 
work  and  lahour,  care,  diligence,  journeys,  and  attendances  of  the  plain- 
tiff' by  him  done,  performed,  and  bestowed,  *  as  the  attorney  and  solicitor 

(m)  See  anU,6A,  note(</).  („)  See  ante,  63,  note  (u). 
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of  and  for  the  defendant,  (/)  and  at  his  request,  and  for  fees  due  and  of 
right  payable  to  the  plaintiff  in  respect  thereof,  and  for  materials  (9?z)  and 
necessary  things  by  the  plaintiff  provided  in  and  about  the  said  work  and 
labour  for  the  defendant,  and  at  his  request,  and  for  money  paid  \_Sfc.  add 
money  paid,  account  stated,  and  breach,  as  ante,  48,  Form  1. 


2.   General  Count  against  an  Attorney  for  negligence  in  conducting 
an  action  at  the  Plaintiff's  suit  against  a  third  person,  (n) 
Commencement  as  ante,  5  ;  see  ante,  12,  Form  9.]     For  that  whereas  here- 
tofore, to  wit,  on  [<^'c.]  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  had  then  retained  and  employed  him  as  an  attorney  of  the  said 

Court  [or  "  of  the  Court  of "]  to  prosecute  and  conduct  a  certain  action 

in  the  same  Court  by  and  at  the  suit  of  the  plaintiff  against  one  S.  S,  for  the 
recovery  of  a  certain  large  sum  of  money  which  the  plaintiff  claimed  (o)  to 
be  due  to  him  from  the  said  S.  S.  for  fees  and  reward  to  the  defendant  in 
that  behalf,  he  the  said  defendant  then  promised  the  plaintiff  to  use  due  and 
proper  care,  skill  and  diligence  in  and  about  the  bringing,  prosecuting  and 
conducting  the  said  action  ;  nevertheless  the  said  defendant  disregarded  his 
said  promise  in  this,  that  he  did  not  use  due  or  proper  care,  skill,  or  dili- 
gence in  and  about  the  \_br'ing'ing,^  prosecuting  or  conducting  the  said 
action,  (p)  and  on  the  contrary  thereof,  the  said  defendant,  as  such  attorney, 
then  [^brought,^  prosecuted  and  conducted  the  said  action  in  so  careless, 
irregular,  unskilful  and  improper  a  manner,  contrary  to  his  duty  as  such 
attorney  as  last  aforesaid,  that  by  reason  thereof  the  proceedings  of  the 
defendant  in  the  said  action,  as  such  attorney  as  aforesaid,  afterwards,  to  wit, 


(I)  If  the  business  were  done  on  defend- 
ant's credit  for  a  ihird  person,  as  to  which 
see  Hayward  v.  Fioit,  8  C.  &  P.  59  ;  Grissetl 
V.  Knhhison,  3  B.  N.  C.  10;  state  at  the 
asterisk,  "  as  an  attorney  and  solicitor  in  and 
about  divers  businesses,  at  the  request  of  the 
defendant,  and  for  fees,"  &c.,  see  Sciace  v. 
Whittiitgtnn,  2  B.  &  C.  11.  The  question 
of  credit  is  one  for  the  jury,  and  it  is  not  a 
queslion  of  usage ;  Haiiwmd  v.  Fiott,  nhi 
supra.  If  the  tliird  pariy  were  to  be  respon- 
sible in  the  first  instance,  ihe  defendant  can 
only  be  charged  upon  a  special  count  upon  a 
written  guarantee,  under  the  Statute  of 
Frauds  ;  N.wl  v.  Hart.  8  C.  &  P.  200.  If 
the  action  be  by  an  attorney  aojainst  his 
agent,  the  form  may  be  at  the  asterisk — "  as 
an  attorney,  and  as  the  plaintiff's  agent  for 
liim  and  at  his  request,  and  for  fees,"  &c. 

(m)  This  is  correct;  Fisher  v.  Snow,  3 
Dowl.  27. 

(rt )  The  action  may  be  ia  assuvipsit  for  the 
breach  of  the  promise,  or  in  case  (see  forms, 
post,)  for  the  violation  of  the  implied  duty. 
There  must  be  gross  neglect  or  unskilfulness, 
or  the  atlorney  is  not  liable  ;  Purvis  v.  Lioi- 
dell.  12  CI.  6c  Fin.  91  ;  Buhner  v.  Gilman, 
4  M.  &  G.  108  ;  Godejroii  v.  Dalton,  6  Bing. 
461,  per  Tindal,  C.  J. ;  Kemp  v.  Burt,  4  B. 


&  Ad.  424 ;  FranMand  v.  Cole,  2  C.  &  J. 
590  ;  see  instances  Chit.  Arch.  Pr.  8lh  ed. 
68;  Chit,  on  Contr.  index,  "Attorney." 
'J'he  having  acted  on  counsel's  opinion  is  not 
decisive  that  there  was  not  gross  unskilful- 
ness, &c.;  Baveuga  v.  Mackintosh,  2  B.  6c 
C.  693 ;  Kemp  v.  Burt,  and  Godefroy  v. 
Dalton,  nhi  supra. 

(())  It  is  not  necessary  to  charge  an  actual 
debt,  and  it  seems  better  not  to  do  so  ;  see 
Lee  V.  Aurton,  Peake's  R.  115;  Brown  v. 
Jacobs,  2  Esp.  R.  726. 

(p)  The  New  Rules  render  it  necessary 
that  there  should  be  but  one  count  for  care- 
lessness, &c.  in  one  transaction  ;  and  it  is 
therefore  often  expedient  to  lay  the  cause  of 
action  in  a  general  form.  But  in  cases  where 
there  is  no  difficulty  in  proving  a  particular 
neglect,  >kc.  it  may  be  mo/e  correct  to  state 
it  in  a  more  specific  shape.  This  may  be 
effected  by  alleging  that  defendant  did  not 
use  due  care,  6cc.  in  and  about  the  bringing, 
&c.  the  said  action,  "  in  this,  to  wit,  that 
afterwards,  to  wit,  on,  &c.  he  proceeded  to 
trial  ill  the  said  action  without  taking  due 
care  to  provide  and  adduce  proper  evidence 
on  the  plaintiff's  behalf  in  support  thereof," 
&ic.  according  to  the  fact,  "  and  by  reason 
thereof,"  iic.  as  above. 
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on  [4"^.]  became  and  were  futile  and  unavailing,  and  the  plaintiff  did  not 
succeed,  and  was  defeated  therein,  and  was  forced  to  suffer  himself  to  be 
and  was  nonsuited  therein  [accordhig  to  the  facts,']  and  the  said  plaintiff 
thereby  wholly  lost  the  means  of  recovering  the  money  by  him  claimed  and 
sought  to  be  recovered  as  aforesaid,  and  is  not  likely  ever  to  obtain  the 
same  ;  and  thereby  also  the  plaintiff  became  liable  for  and  was  subjected  to 
the  costs  and  expenses  of  the  said  S.  S.   by  him   incurred  in  defending  the 

said  action,  to  wit,  £ ,  and  was   then  obliged  to  pay  the  same  to  him  ; 

and  thereby  also  the  plaintiff  incurred  and  was  subjected  to  other  expenses, 
to  wit,  £ ,  in  prosecuting  the  said  action,  and  was  and  is  otherwise  in- 
jured, to  the  damage  of  the  said  plaintiff  of  £ ,  and  therefore  he  brings 

his  suit,  &c, 

3.  General  Count  against  an  Attorney  for  negligence  in  defending 

a  cause  at  the  trial,  {h) 
For  that  whereas,  before  the  making  of  the  defendant's  promise  hereinafter 
next  mentioned,  an  action  was  depending  in  the  Court  of ,  at  West- 
minster, by  and  at  the  suit  of  one  B.  R.  against  the  plaintiff,  and  heretofore, 
to  wit,  on  [<^c.]  in  consideration  that  the  plaintiff,  at  the  defendant's  request, 
had  then  retained  the  defendant,  as  an  attorney  of  the  said  Court,  to  manage 
and  conduct  the  defence  of  the  plaintiff  to  the  said  action  for  reward  to  the 
defendant,  he  the  defendant  then  promised  the  plaintiff  to  use  due  care  and 
diligence  in  managing  and  conducting  the  said  defence ;  and  although  the 
said  action  was  proceeded  with,  yet  the  defendant  hath  disregarded  his  pro- 
mise, in  this,  to  wit,  that  he  did  not  nor  would  use  due  care,  skill  or  diligence 
in  managing  or  conducting  the  defence  to  the  said  action,  and  therein  failed 
and  made  default ;  and  afterwards,  to  wit,  on  [<5'C.]  managed  and  conducted 
the  said  defence  in  so  careless,  unskilful  and  improper  a  manner,  (/)  that 
by  reason  thereof  the  said  defence  then  failed  and  was  rendered  futile,  and 
the  said  B.  R.  then  recovered  a  verdict  in  the  said  action  against  the  said 

plaintiff  for  a  large  sum,  to  wit,  £ ;  and  the  plaintiff  was  afterwards,  to 

wit,  on  [S)'C.']  forced  to  pay  the  same  and  a  large  sum,  to  wit,  £ ,  for 

the  costs  of  the  said  B.  R.  in  prosecuting  the  said  action ;  and  thereby  also 
the  plaintiff  paid  and  became  subject  to  divers  costs  and  expenses,  to  wit, 
£ ,  in  attempting  to  defend  the  said  action  and  incidental  thereto,  to 

the  plaintiff's  damage,  &c. 

— ♦ — 

4.  Against  an  Attorney  {employed  to  conduct  an  Action  against 
another  Attorney  for  negligence)  for  carelessly  omitting  to  adduce 
proper  Evidence,  whereby  Plaintiff  was  nonsuited. 

Godefroy  v.  Dalton,  6  Bing.  460 ;  Hohy  v.  Built,  3  B.  &  Ad.  350. 

{k)  Hoby  V.  BHi/f.  3  R.  &  Ad.  350  ;   Jieece  (I)  See  ante,  68,  note  (p),  and  the  next 

V.  Rigbii,  4  B.  &  Aid.  '202  •,  Godefroy  v.  Jay,       form. 
7  Bing.  413.    "See  next  form. 
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5.  Against  an  Attorney/  for  carelessness  in  investing  Plaintiff's  Money 
upon  an  insufficient  Annuity  Security. 

See  form,  &c.  Whitehead  v.  Greetham,  2  Bing.  464 ;  and  form  and  cases, 
Ireson  v.  Pearman,  3  B.  &  C.  799  ;  Wilsoti  v.  Tucker,  3  Stark.  R.  154  ;  Kemp 
V.  Burt,  4  B.  &  Ad.  424. 


6.  Against  an  Attorney  for  suffering  his  Client  to  execute  an  unusual 
Covenant  on  assigning  a  Term. 

Standard  v.  Ullithorne,   10  Bing.  491. 


7.  Against  an  Attorney  for  not  taking  proper  measures  to  obtain  a 
Prisoner  s  discharge  from  custody. 

Shilcock  V.  Pasman,  7  C.  &  P.  289. 


8.  Sy  an  Executor  against  the  Executor  of  an  Attorney  for  the 
carelessness  of  the  latter  in  the  investigation  of  the  sufficiency  of  the 
security  for  an  Annuity  purchased  by  the  Plaintiff's  Testator. 

Commencement  by  an  Executor  against  an  Executor,  as  ante,  15.]  For  that 
whereas  before  and  at  the  time  of  the  making  of  the  promise  of  the  said 
J.  H.  hereinafter  mentioned,  certain  persons,  to  wit,  Sir  W.  K.  [4"C.]  were 
desirous  of  selling  and  assigning  to  the  said  R.  T.  for  a  large  price  or  sum 
of  money  a  certain  annuity  to  which  they  claimed  to  be  entitled,  to  wit,  a 
certain  annuity  or  yearly  sum  of  £50,  before  then  granted  by  certain  per- 
sons, to  wit,  J.  M.  and  A.  W.,  to  one  S.  S,,  her  executors,  administrators  and 

assigns,  for  and  during  the  natural  lives  of  the  said  S.  S.  and ,  and  the 

life  and  lives  of  the  survivors  of  them,  and  the  said  Sir  W.  K.  [4'C.]  then 
represented  to  the  said  R.  T.  that  the  said  annuity  was  secured  upon  and 
was  payable  and  to  be  received  and  taken  out  of  and  from  certain  land  and 
certain  messuages  and  premises  erected  thereon  during  the  continuance  of  a 
certain  term  of  forty-one  years  from  [<§'c.]  before  then  granted  to  the  said 
J.  M.  and  A.  W.  of  and  in  such  land  and  messuages  and  premises,  and  the 
said  Sir  W.  K.  [^c]  then  proposed  to  secure  the  due  payment  of  the  said 
annuity  to  the  said  R.  T.  by  causing  the  residue  and  remainder  of  the  said 
term  of  and  in  all  the  said  tenements  to  be  assigned  by  one  E.  B.,  then  re- 
presented by  them  to  have  legal  title  thereto,  to  one  E.  M.  H.,  as  a  trustee 
for  the  said  R.  T.,  in  trust  to  secure  to  him  the  due  payment  and  satisfaction 
of  the  said  annuity,  and  thereupon  heretofore,  in  the  lifetime  of  the  said 
R.  T.  and  J.  H,,  to  wit,  on  [c^c]  in  consideration  that  the  said  R.  T.,  at  the 
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request  of  the  said  J.  H.,  would  retain  and  employ  the  said  J.  H.,  he  then 
being  an  attorney  and  solicitor,  as  the  attorney  and  solicitor  of  and  for  him, 
the  said  R.  T.,  to  investigate  the  title  of  the  said  E.  B.  to  the  said  tenements 
for  the  residue  of  the  said  term,  and  to  ascertain  whether  he  had  sufficient 
power  and  right  to  assign  all  the  said  tenements  as  aforesaid,  and  whether 
the  said  proposed  assignment  to  the  said  E.  M.  H.  was  a  sufficient  security  (ni) 
to  the  said  R.  T.  for  the  payment  of  the  said  annuity  so  granted  as  aforesaid, 
and  in  that  case  to  cause  to  be  prepared  and  executed,  and  to  obtain  the 
necessary  and  proper  deed  in  that  behalf  on  the  part  of  the  said  R.  T.,  for 
fees  and  reward  to  the  said  J.  H.,  he,  the  said  J.  H.,  undertook  and  then 
promised  the  said  R.  T.  to  use  due  and  proper  care  in  investigating  the  title 
of  the  said  E,  B.  to  the  said  tenements  for  the  residue  of  the  said  term,  and 
in  ascertaining  whether  he  had  sufficient  power  and  right  to  assign  all  the  said 
tenements  as  aforesaid,  and  whether  the  said  proposed  assignment  to  the  said 
E.  M.  H.  was  a  sufficient  security  to  the  said  R.  T.  for  the  payment  of  the 
said  annuity  ;  and  the  said  plaintiff  in  fact  saith,  that  the  said  R.  T.,  confiding 
in  the  said  promise  of  the  said  J.  H.,  did  then  retain  and  employ  him  as  such 
attorney  and  solicitor  for  the  purposes  aforesaid  ;  yet  the  plaintiff  in  fact  says, 
that  the  said  J.  H.  disregarded  his  said  promise  in  this,  to  wit,  that  he  did 
not  nor  would  use  due  and  proper  care  in  investigating  the  title  of  the  said 
E.  B.  to  the  said  tenements  for  the  residue  of  the  said  term,  or  in  ascertaining 
whether  he  had  sufficient  power  and  right  to  assign  all  the  said  tenements  as 
aforesaid,  or  whether  the  said  proposed  assignment  to  the  said  E.  M.  H.  was 
a  sufficient  security  to  the  said  R.  T.  for  the  payment  of  the  said  annuity,  but 
wholly  neglected  and  refused  so  to  do,  and  then  wrongfully,  carelessly  and 
improperly  caused  the  said  R.  T.  to  believe  and  suppose  that  the  said  E.  B. 
had  a  sufficient  title  to  the  said  tenements  for  the  residue  of  the  said  term 
and  sufficient  power  and  right  to  assign  all  the  said  tenements  as  aforesaid, 
and  that  the  said  proposed  assignment  to  the  said  E.  M.  H.  was  a  sufficient 
security  to  the  said  R.  T.  for  the  payment  of  the  said  annuity,  and  the  said 
R.  T.  under  such  supposition,  and  confiding  in  the  said  promise  of  the  said 
J.  H.,  did  afterwards,  to  wit,  on  [t^'c]  agree  to  purchase,  and  did  then 
accept  and  take  an  assignment  of  the  said  annuity  from  the  said  Sir  W.  K., 
S.  W.  W.,  and  P.  B.,  upon  such  proposed  and  alleged  security,  and  the  said 
E.  B.  did  then  execute  a  certain  deed  purporting  that  he  thereby  assigned 
all  the  said  tenements  to  the  said  E.  M.  H.,  as  such  trustee  as  aforesaid,  for 
securing  the  payment  of  the  said  annuity,  and  the  said  R.  T.  did  then  pay, 
as  and  for  the  price  of  the  said  annuity  and  for  the  purchase  thereof,  to  the 

said  Sir  W.  K.  [t^'c.l  a  large  sum  of  money,  to  wit,  £ ,  and  the  plaintiff 

avers,  that  before  and  at  the  lime  of  the  making  of  the  said  promise,  and 

(m)  This  means  not  sufficiency  of  present      miselo ascertain  such  value;  Hayne v.  Rhodes, 
value,  but  sufficiency  of  present   title,  and       Q.  B.  Jan.  12,  1846. 
thereforfi  it  is  not  necessary  to  prove  a  pro- 
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from  thence  hitherto,  the  said  P,  B.  had  not  any  title  to  or  interest  in  a 
large  part,  to  wit,  one-third  part  of  the  said  tenements,  and  had  not  sufficient 
power  and  right  to  assign  all  the  said  tenements  as  aforesaid,  nor  was  nor  is 
the  said  assignment  a  sufficient  or  any  security  for  the  payment  of  the  said 
annuity  or  any  part  thereof,  whereby  the  said  R.  T.  in  his  lifetime,  and  the 
plaintiff  as  executor  as  aforesaid  since  the  death  of  the  said  R.  T.,  have 
respectively  lost  and  been  deprived  of  all  security  for  the  payment  of  the 
said  annuity,  and  the  same  became  and  was  of  no  use  or  value  to  the  said 
R.  T.  in  his  lifetime,  or  to  the  plaintiff  as  executor  as  aforesaid  since  his 
death,  and  neither  of  them  hath  been  able  to  enforce  or  obtain  payment  of 
the  same,  although  the  said  annuity  is  still  in  force,  and  the  plaintiff  is  wholly 
without  security  for  the  payment  of  the  said  annuity,  and  there  is  now  due 
and  owing  to  the  plaintiff,  as  executor  as  aforesaid,  for  and  on  account 
thereof,  a  large  sum,  to  wit,  £ ,  to  the  damage  of  the  plaintiff  as  exe- 
cutor as  aforesaid  of  £ ,  and  therefore  he  brings  his  suit,  &c.     [Add 

prqfert,  as  ante,  of  letters  testamentary,  ante,  p.  15,  Form  16, 


AUCTIONEER  AND  APPRAISER. 


1.  jBy  an  Auctioneer  and  Appraiser  for  his  Bill. 
Commencement  as  ante,  5.]  For  that  whereas  the  defendant,  on  [<^c.], 
was  indebted  to  the  plaintiff  in  £ ,  for  the  work  and  labour,  care,  dili- 
gence and  attendance  of  the  plaintiff  by  him  before  then  done,  performed 
and  bestowed  as  an  auctioneer  and  appraiser,  and  otherwise,  in  and  about 
the  endeavouring  to  sell,  and  in  and  about  the  selling,  by  auction  and  other- 
wise, divers  goods  and  chattels  for  the  defendant  and  at  his  request,  and  in 
and  about  the  appraising  and  valuing  of  divers  goods  and  chattels  for  the 
defendant  and  at  his  request,  and  in  and  about  other  the  business  of  the 
defendant  and  at  his  request,  and  for  divers  journeys  before  then  performed 
and  taken  by  the  plaintiff  in  and  about  the  business  of  the  defendant,  and  at 
his  like  request,  and  for  [add  money  paid,  if  applicable,  and  the  account 
stated,  general  promise  and  breach,  as  ante,  46,  Form  1. 


2.  Against  a  Bookseller,  who  undertook  to  manage  a  Sale  for  the 
Plaintiff  and  to  he  responsible  for  the  Proceeds  together  with  the 
Auctioneer. 

Cholmondeley  v.  Payne,  8  C.  &  P.  482. 
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AWARDS,  (n) 


1.  Upon  an  Award  made  in  pursuance  of  a  Submission  between  the 
Parties,  where  the  time  for  making  the  Award  was  enlarged,  (n) 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  agreement 
hereinafter  mentioned,  certain  differences  had  arisen  and  were  depending 
between  the  plaintiff  and  the  defendant,  (o)  ["  respecting  certain  money 
claimed  by  the  plaintiff  to  be  due  to  him  from  the  defendant,"  or  "  certain 
unsettled  accounts  and  matters  between  them,"]  and  thereupon  heretofore, 
to  wit,  on  [4'C-]»  by  a  certain  agreement  [in  writing  (p)]  then  made  by  and 
between  the  plaintiflP  and  the  defendant  for  the  finally  settling  such  differ- 
ences, it  was,  amongst  other  things,  agreed  by  and  between  the  said  plaintiff 
and  the  defendant  mutually  and  reciprocally,  that  \_set  out  the  material  parts 
of  the  agreement^  the  said  matters  in  dispute  between  them  should  be  and 
the  same  were  thereby  referred  to  the  final  award  and  determination  of  J.R. 
and  T.  B.,  arbitrators  chosen  by  and  between  the  said  parties,  or  in  case 
they  should  disagree,  then  to  the  award  and  determination  of  such  person  as 
the  said  J.  R.  and  T.  B.  should  by  writing  under  their  hands  appoint  as  an 
umpire,  before  they  should  proceed  upon  the  said  reference,  so  as  the  said 
arbitrators  or  umpire  should  make  their  or  his  award,  or  umpirage,  in 
writing,  ready  to  be  delivered  to  the  said  parties,  or  such  of  them  as  should 

require  the  same,  on  or  before  the day  of then  next,  or  on  or 

before  such  other  day  as  the  said  arbitrators  or  umpire  should,  by  writing, 
from  time  to  time  appoint ;  and  it  was  thereby  agreed  that  the  costs  of  the 
said  reference  should  be  in  the  discretion  of  the  said  arbitrators  or  umpire  ;* 
and  thereupon  afterwards,  to  wit,  on  the  day  and  year  first  mentioned,  in 
consideration  of  the  premises,  and  that  the  said  plaintiff  at  the  defendant's 
request  had  then  promised  {q)  the  defendant  to  perform  the  said  agreement 
and  the  said  award  or  umpirage  in  all  things  to  be  performed  by  the  plaintiff 
by  virtue  thereof,  the  defendant  then  promised  the  plaintiff  to  perform  the 
same  in  all  things  to  be  by  him,  the  said  defendant,  performed  by  virtue 


(n)  See  in  general  1  Saund.  28 ;  Tidd,  9th  the  arbitrator's  power.    See  the  statute  3  &  4 

ed.  819  to  845  ;  Watson  on  Awards  ;  2  Chit.  W.  4,  c.  42,  s.  39,  prohibiting^  such  revocation. 

Arch.  8th  ed.  Index,  in  vnc.     Assumpsit  lies  where  the  submission  is  by  judge's  order,  or 

where  the  submission  is  not  under  seal,  see  rule,  ikc. 

poit,  "  Debt."     It  seems  that  the  common  (o)  It  is  not  essential  to  show  the  cause  of 

iniyefcifudis  count,  see  Forms  3,  4,  i«/'ru,  would  dispute,  2  Saund.    61  h,  note(l);  and   the 

suffice  in  the  instance  in  the  text;  see  Crump  award  is  binding  if  there  were  a  mutual  sub- 

V.  i4rin<?u,  1  C.  6c  !M.  362,  per  Bayley,  J.   but  mission,   though    no  good  cause   of  action; 

it  may  often  be  prudent  to  declare  specially,  Cook  v.  Songnts,   1  Leon.  103;  4  Leon.  31, 

in  order  to  narrow  the  case  in  evidence  at  the  S.  C. ;  Chit.  jun.  Contr. 

trial, as  non  assumpsit  to  the  common  indebi-  (;»)  Stale  "  in  wriiing,"  if  the  fact;  but  a 

talus  count  would   put  much  more  in  issue  verbal  submission  suffices. 

than  it  would  if  pleaded  to  the  special  count.  (9)    I'hese    mutual    piomises    are   implied 

Assumpsit  lies  on  the  submission  for  revoking  fiom  the  mutual  submission. 
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thereof;  and  the  plaintiff  avers  that  the  said  J.  R.  and  T.  B.,  before  they 
proceeded  upon  the  said  reference,  to  wit,  on  the  day  and  year  first  men- 
tioned, by  writing  under  their  hands,  appointed  one  G.  H.  to  be  umpire 
between  the  plaintiff  and  defendant  in  and  concerning  the  said  matters  in 
difference  so  referred ;  and  that  the  said  J.  R.  and  T.  B.  not  agreeing  in  the 
said  premises,  the  said  G.  H.  afterwards,  and  before  the  time  so  appointed 
for  making  the  said  award  or  umpirage,  to  wit,  on  [<5'c.],  took  upon  himself 
the  burthen  of  the  said  arbitration,  and  before  that  time,  to  wit,  on  [<5'c.],  by 
writing  under  his  hand,  enlarged  the  time  for  making  his  award  and  um- 
pirage in  the  premises  until  the day  of ,  a.  d.  ,  and  before 

that  day,  to  wit,  on  [(^'c],  the  said  G.  H.  having  taken  upon  himself  the 
burthen  of  the  said  umpirage,  did  make  and  publish  his  award  or  umpirage, 
in  writing,  (r)  of  and  concerning  the  said  matters  in  difference,  so  referred  as 
aforesaid,  ready  to  be  delivered  to  the  said  parties,  and  did  thereby  award, 
find  and  determine,  that  there  remained  a  balance  due  from  the  defendant  to 

the  said  plaintiff  of  £ ;  and  he  did  therefore  thereby  award,  order  and 

direct  the  payment  of  such  balance  to  be  made  by  the  defendant  to  the 

plaintiff  on  or  before  the  day  of then  next ;  and  he  did  thereby 

further  award,  order  and  direct,  that  each  of  the  said  parties  in  difference 
should  pay  his  own  costs  and  charges  attending  the  same  reference ;  (s)  yet 
the  defendant,  although  often  requested  so  to  do,  (t)  hath  not  paid  the  said 

sum  of  £ ,  or  any  part  thereof,  although  the  time  for  payment  thereof 

hath  elapsed.  And  whereas  also  [add(u)  account  stated  and  breach,  see 
Form  1,  ante,  48. 


2.  Upon  an  Award  made  by  virtue  of  a  Judge's  Order  in  a  Cause. 
For  that  whereas  divers  differences  having  arisen  and  being  depending 
between  the  plaintiff  and  the  defendant  [of  and  concerning  divers  sums  of 
money  claimed  by  the  said  plaintiff  to  be  due  to  him  from  the  said  defendant 
and  otherwise,  (x)]  the  plaintiff  heretofore,  to  wit,  on  [<§'C.],  commenced  an 
action  in  her  Majesty's  Court  of  Queen's  Bench,  [or  "  Common  Pleas,"  or 
«'  Exchequer  of  Pleas"]  at  Westminster,  against  the  defendant  for  the  reco- 
very from  him  of  the  said  sums  of  money  so  claimed  to  be  due  to  the  plaintiff 
as  aforesaid,  and  which  said  action,  at  the  time  of  making  the  order  herein- 


(r)  If  required  by  the  submission  to  be  in  case  be  as  follows  :— "  although  afterwards, 

writing  or  under  seal,  the  declaration  is  de-  to  wit,  on  [5fc.],  payment  of  the  said  surn  of 

murrable  if  it  be  not  shown  the  award  was  so;       £ was  demanded  of  him  by  the  plaintiff."' 

Everaid  v.  Palers,m,2  Marsh.  304.  («)    I'here  should   be  a  count  for  money 

(s)  Notice  of  the  award  need  not  be  al-  paid,  if  the  plaintiff  took  up  the  award  and 

lewed;  2  Saund.  62  a,  note  (4).     As  to  a  va-  paid   the  arbitrator's  fees,   which   defendant. 

riance  in  stating  this,  see  Duckivurlh  v.  Har-  ought  to  have  discharged.     If  ihe  award  di- 

rison,  5  M.  &  W.  ■127.  reels  him  to  repay  the  plaintiff,  the  special 

(()  Unless  the  money  be  awarded  to  be  count  should  com|)tise  that  charge  also, 

paid  on  demand,  no  allegation  of  request  is  (i)  See  onte,  68,  note  (o). 
necessary.  The  allegation  should  in  the  latter 
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after  mentioned,  was  depending  and  undetermined ;  and  thereupon  heretofore, 

to  wit,  on  [<5'C.],  by  an  order  of  the  Honourable  Mr.  Justice ,  then  being 

one  of  the  Justices  of  the  said  Court  of  [Queen's  Bench,]  made  in  the  said 
action,  it  was,  amongst  other  things,  ordered  \_set  out  the  material  parts  of  the 
order'],  with  the  consent  of  the  attorneys  on  both  sides  in  the  said  cause,  that 
all  matters  in  difference  between  the  said  parties  thereto  should  be  referred 
to  the  award,  order,  arbitrament,  final  end  and  determination  of  E.  F.  Esq., 
so  that  he  should  make  and  publish  his  award  in  writing  of  and  concerning 
the  matters  aforesaid,  ready  to  be  delivered  to  the  said  parties,  or  either  of 

them  requiring  the  same,  on  or  before  the day  of ,  a.  d. ;  and 

that  the  costs  of  the  said  action  should  abide  the  event  of  the  said  award  to 
be  made  and  published  as  aforesaid ;  and  that  the  costs  of  the  said  reference 
should  be  in  the  discretion  of  the  said  arbitrator ;  and  that  the  said  parties 
should  respectively  in  all  things  duly  abide  by  and  perform  the  said  award 
as  therein  directed.  [^Proceed  stating  mutual  j^romises,  the  award,  ^'c.  as  in 
the  last  form  from  the  asterisk. 


I 


3.  For  the  Breach  of  the  Provisions  of  an  Award,  which  ordered 
Defendant  not  to  pirate  Plaintiff's  Inventions. 

Stervart  v.  Nicholson,  3  B.  N.  C.  113. 


4.  On  an  Award  for  the  Costs,  8^c.,  where  the  Arbitrator  decided  in 
favour  of  the  Defendant. 

Duckworth  V.  Harrison,  4  M.  &r  W.  432. 


6.  By  an  Arbitrator  for  his  Fees,  &)C.,for  making  the  Award 

and  Law. 

Hoggins  V.  Gordon,  3  Q.  B.  466. 


6.  Indebitatus  Count  on  an  Award,  (y) 

For  that  whereas  the  said  defendant,  on  [4"^.],  was  indebted  to  the  plain- 
tiff" in  £ ,  upon  and  by  virtue  of  an  award  made  by  one  F.  F.  on  a  sub- 
mission before  then  made  by  the  plaintiff"  and  defendant  respectively  to  the 
award  and  determination  of  the  said  E.  F.  concerning  certain  matters  in 


(y)  That  this  count  is  maintainable,  see      362.     Why  a  special  count  is  preferable,  se« 
per  Bayley,  J.,  Crump  v.  Adney,  1  C.  &  M.       ante,  73,  note  (ti). 
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difference  then  depending  between  the  plaintiff  and  defendant,  and  upon 
which  said  reference  the  said  E,  F.  awarded  that  the  defendant  should  pay 
to  the  plaintiff  the  said  sum  of  money  ;  and  for  money,  &c,  [if  there  he  any 
doubt  about  the  regularity  of  the  award,  insert  counts  on  the  original  cause  of 
action ;  at  all  events,  add  the  account  stated,  as  ante,  -p.  48,  under  rvhich  the 
arvard  itself  rvould  be  evidence.  Keen  v.  Batshore,  1  Esp.  194;  Salmon  v. 
Watson,  4  Moore,  73. 


7.  Indebitatus  Count  on  an  Umpirage. 

For  that  whereas  the  defendant,  on  [^'c],  was  indebted  to  the  plaintiff  in 

£ ,  upon  and  by  virtue  of  a  certain  umpirage  made  by  one  E.  F,  by 

virtue  of  a  submission  before  then  entered  into  by  the  plaintiff  and  defendant 
to  the  award,  order  and  determination  of  G.  H.  and  I.  K.  concerning  certain 
matters  in  difference  then  depending  between  the  plaintiff  and  defendant,  and 
thereby  empowering  the  said  G,  H.  and  I.  K.,  in  case  they  should  not  agree 
in  making  such  award,  to  appoint  a  third  person  to  determine  finally  the 
said  matters  in  difference  ;  and  whereupon  the  said  G.  H.  and  I.  K.  "  having 
taken  upon  themselves  the  burden  of  the  said  arbitration,"  (s)  and  not  agreeing 
in  making  the  said  award,  by  virtue  of  the  aforesaid  power,  appointed  the 
said  E.  F.  as  an  umpire  to  award  and  finally  determine  all  matters  in  differ- 
ence between  the  plaintiff  and  defendant,  upon  which  said  reference  the 
said  E.  F.  having  taken  upon  himself  the  burden  of  tlie  said  umpirage,  then 
awarded  that  the  defendant  should  pay  to  the  plaintiff  the  said  sum  of 
money ;   and  for  [_Sfc.  conclude  as  in  the  last  form. 


BAILEES,  (a) 


1.  Jgainst  a  Bailee  for  reioard,  {viz.  a  Watchmaker),  for  not  using 

due  Care  in  repairing  the  Goods;  for  not  taking  Care  of  them  ;  and 

for  not  returning  them  on  Request,  {in  one  Count). 

For  that  whereas  the  defendant,  before  and  at  the  time  «f  the  making 

of  his  promise  hereinafter  mentioned,  was  a  watchmaker,  and  the  trade  or 

business  of  a  watchmaker  then  followed  and    carried  on;   and  thereupon 


(%)  Mr. Baron  Parke  refused  to  set  aside  a  Lord   Raym.  912;    Jones  on   Bailments;   3 

demurrer  as  frivolous,  alleging  as  cause  that  Petersd.  Abr.  tit.  Bailment;  Chit.jun.  Contr. ; 

tlie  above  words  were  omitted.     J\JS.  May,  Story  on   Agency  ;  Laiigley  v.   Brown,  1  M. 

jg40.  &  P.  586,  per  Bayley,  J.      As  to  carriers, 

(a)    See   anoilier   form    for    re-delivering  see  post,  tit.   "  Carriers."      As  to  hirers  of 

some  goods  in  a  damaged  state,  and  neglect-  goods,  jwst,  "  Hire."     Where  the  action  is 

\na  to  re-deliver  olliers,  Moss  v.  Swilh,  1  M.  btoui;hl  for  a  violation  of  the  implied  promise 

&t.  228  •  and  a  (orm  against  a  bailee  for  or  iluty  of  the  bailee,  case  (see  forms,  pn^t, 

losintT  goods.  Cairns  v.  Robins,  8  Rl.  &  W.  "  In  Case,")  is  perhaps  the  more  appropriate 

259.      ^ee  in  general  Coggs  v.  Bernard,  2  form  of  action. 
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heretofore,  to  wit,  on  [^c.'],  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendant,  had  then  delivered  to  him  a  certain  watch  of  the  plaintiff 

of  great  value,  to  wit,  £ ,  to  be  repaired  by  the  defendant  in  the  way  of 

his  said  trade  or  business  of  a  watchmaker,  for  reward  to  the  said  defendant, 
he,  the  defendant,  then  promised  the  plaintiff  to  use  due  care,  diligence  and 
skill  in  and  about  the  repairing  the  said  watch,  and  to  take  due  and  proper 
care  thereof  whilst  the  same  should  be  in  his,  the  said  defendant's,  posses- 
sion for  the  purpose  aforesaid,  and  to  re-deliver  the  same  to  the  plaintiff  on 
request ;  yet  the  defendant  disregarded  his  said  promise  in  this,  to  wit,  that 
he  did  not  nor  would,  after  the  making  of  his  said  promise,  use  due  care, 
diligence  or  skill  in  and  about  the  repairing  the  said  watch,  but  therein  failed 
and  made  default,  [and  then  performed  certain  work  under  colour  of  repair- 
ing the  said  watch  in  so  careless,  unworkmanlike  and  unskilful  a  manner, 
that  no  benefit  was  derived  therefrom  by  the  plaintiff  in  that  behalf,  and  the 
said  watch  was  not  improved,]  and  the  plaintiff  further  saith,  that  the  de- 
fendant did  not  nor  would  take  due  and  proper  care  of  the  said  watch  whilst 
the  same  was  in  iiis  possession  for  the  purpose  aforesaid,  but  on  the  contrary 
thereof  then  took  such  bad  care  of  the  same,  that  by  and  through  the  mere 
carelessness,  negligence  and  improper  conduct  of  the  said  defendant  in  that 
behalf,  the  said  watch  became  and  was  and  still  is  broken,  damaged,  and 
injured  and  much  deteriorated  in  value.  And  although  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  the  plaintiff  requested  the  defendant  to 
re-deliver  the  said  watch  to  him  the  plaintiff,  yet  the  defendant  did  not  nor 
would,  upon  such  request  or  at  any  other  time,  re-deliver  the  said  watch  to 
the  plaintiff,  but  hath  wholly  neglected  and  refused  so  to  do,  whereby  the 
plaintiff  was  and  is  deprived  of  the  use  and  value  thereof,  to  the  plaintiff's 
damage  of  .£ ,  and  therefore  he  brings  his  suit,  &c. 


2.  Against  a  Bleacher  for  not  bleaching  Cloths  properly,  and  for 

injuring  them. 

For  that  whereas  heretofore,  to  wit,  on  [_8fC.'],  in  consideration  that  the 
plaintiff,  at  tke  request  of  the  defendant,  would  deliver  to  the  defendant 
divers,  to  wit,  two  table  cloths  of  the  plaintiff  of  great  value,  to  wit,  of  the 
value  of  £50,  to  be  bleached  by  the  defendant,  in  his  business  of  a  bleacher, 
for  the  plaintiff,  for  reward  to  the  defendant  in  that  behalf,  he,  the  defendant, 
then  promised  the  plaintiff  to  use  due  care  and  skill  in  and  about  the 
bleaching  ihe  said  table  cloths  for  the  plaintiff,  and  the  plaintiff  avers  that 
he,  confiding  in  the  said  promise  of  the  defendant,  did  afterwards,  to  wit,  on 
{<Scc.'\  aforesaid,  deliver  to  the  defendant  the  said  table  cloths  to  be  bleached 
as  aforesaid,  yet  the  defendant,  not  regarding  his  said  promise,  did  not  nor 
would  use  due  care  or  skill  in  and  about  tlie  bleaching  the  said  table  cloths 
for  the  plaintiff,  but  wholly  refused  and  neglected  so  to  do,  and  afterwards. 
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to  wit,  on  [t^c],  bleached  the  same  in  a  careless  and  unskilful  manner,  and 
then  delivered  up  the  same  to  the  plaintiff  so  torn,  cut  and  damaged,  and 
bleached  in  so  careless  and  improper  a  manner,  that  the  same,  by  reason 
thereof,  became  and  were  wholly  spoiled  and  of  little  use  or  value  to  the 
plaintiff,  to  the  plaintifi''s  damage,  [<^c. 


3.  Against  a  Bailee  employed  to  bleach  Goods,  &)C.for  not  taking 
Care  of  the  Goods. 

For  that  whereas  heretofore,  to  wit,  on  [<5'C.],  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  had  retained  and  employed  him  to 
bleach  and  cause  and  procure  to  be  bleached  divers,  to  wit,  two  table  cloths 

of  the  plaintiff,  of  great  value,  to  wit,  <£ ,  and  bad  delivered  the  said 

table  cloths  to  the  defendant  for  the  purpose  of  being  so  bleached  as  afore- 
said, for  reward  to  the  defendant  in  that  behalf,  he,  the  defendant,  then  pro- 
mised the  plaintiff  to  take  due  and  proper  care  of  the  said  table  cloths 
whilst  he  should  have  the  custody  thereof  for  the  purpose  aforesaid ;  yet 
defendant,  not  regarding  his  promise,  did  not  nor  would  take  due  or  proper 
care  of  the  said  table  cloths  whilst  he  had  the  custody  thereof  for  the  said 
purpose,  but,  on  the  contrary  thereof,  he,  the  said  defendant,  during  that 
time,  to  wit,  on  the  day  and  year  aforesaid,  so  negligently  and  carelessly 
conducted  himself  with  respect  to  the  said  table  cloths  of  the  plaintiff,  and 
took  so  little  care  thereof,  that  by  and  through  the  mere  carelessness,  negli- 
gence and  improper  conduct  of  the  defendant  and  his  servants  in  that  behalf 
the  said  table  cloths,  being  of  the  value  aforesaid,  then  became  and  were 
greatly  damaged,  to  the  plaintiff's  damage,  [^c. 


4.  By  the  Assignees  of  a  Bankrupt  for  not  returning  or  paying  for 
Sacks  delivered  to  the  Defendant  by  the  Bankrupt  with  Flour,  Sfc. 
therein  sold  by  the  Bankrupt  to  the  Defendant. 

Commencement  as  ante,  11,  Form  7.]  For  that  whereas  before  the  said 
E.  F,  became  a  bankrupt,  to  wit,  on  [^-c]  in  consideration  that'the  said  E.  F. 
at  the  request  of  the  defendant,  would,  from  time  to  time,  deliver  to  the 
defendant,  in  the  sacks  of  him,  the  said  E.  F.,  such  flour,  meal  and  bran  as 
the  defendant  might  from  time  to  time  buy  of  the  said  E.  F.,  he,  the  de- 
fendant, undertook  and  promised  the  said  E.  F,  to  return  such  sacks  to  the 
said  E.  F.  at  the  expiration  of  a  reasonable  time(i)  to  be  allowed  the  de- 
fendant for  the  emptying  the  said  sacks  so  to  be  filled  with  flour,  meal  and 


(6)  If  by  the  contract  between  the  parties,  vendor  was  to  send  for  the  sacks,  aver  that 
(express  or  to  be  implied  from  the  custom  of  tht;  defendant  promised  to  re-deliver  the  same 
the  trade  or  their  course  of  dealing,)   the       "  upon  request,"  at  the  expiration,  &:c. 
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bran  as  aforesaid,  after  the  delivery  to  the  defendant  of  such  sacks  re- 
spectively, ["  or  to  pay  the  said  E.  F.  for  the  said  sacks  so  much  money  as 
the  said  sacks  were  reasonably  worth,"  (c)]  and  the  plaintiffs,  assignees  as 
aforesaid,  aver,  that  the  said  E.  F.,  confiding  in  the  said  promise  of  the  de- 
fendant, did  afterwards  and  before  his  bankruptcy,  to  wit,  on  [<5'c.]  and  on 
divers  other  days  and  times  then  following,  and  before  he  became  a  bankrupt 
as  aforesaid,  deliver  and  cause  to  be  delivered  to  the  defendant  divers  large 
quantities  of  flour,  meal  and  bran,  on  those  occasions  sold  by  the  said  E.  F. 
to  the  defendant  in  divers,  to  wit,  500  sacks,  of  him,  the  said  E.  F.,  and 
although  a  reasonable  time  for  emptying  and  returning  the  said  sacks  re- 
spectively by  the  defendant  had  elapsed  before  the  commencement  of  this 
suit,  and  although  the  defendant  was  requested  by  the  said  E.  F.  before  his 
bankruptcy,  to  wit,  on  [^-c]  and  by  the  plaintiffs,  as  assignees  as  aforesaid, 
after  the  said  bankruptcy,  to  wit,  on  [<^c.]  to  return  the  said  sacks  ["or  pay 
for  the  same"]  according  to  the  defendant's  said  promise;  and  although  the 
said  sacks  were  reasonably  worth  a  large  sum  of  money,  to  wit,  £100, 
whereof  the  defendant  afterwards  and  before  the  said  E.  F.  became  a  bank- 
rupt, to  wit,  on  [c^'c]  aforesaid,  had  notice,  yet  the  defendant,  not  regarding 
his  said  promise,  hath  not  as  yet  returned  the  said  sacks,  or  any  or  either  of 
them  ["or  paid  for  the  same  the  said  sum  of  ^100,  or  any  part  thereof,"] 
either  to  the  said  E.  F.  before  his  bankruptcy,  or  to  the  plaintiffs,  as  assignees 
as  aforesaid,  or  either  of  them,  since  the  said  bankru})tcy,  but  hath  w-holly 
neglected  and  refused  and  still  doth  refuse  to  return  ["  or  pay  for  "]  the 
said  sacks,  or  any  or  either  of  them,  contrary  to  the  said  promise  of  the 
defendant.  \_Add  a  count  for  not  taking  care  of  the  sacks,  if  there  he  reason 
to  think  they  have  been  lost  or  injured.  Add  account  stated  and  breach,  as  ante, 
48,  Form  2. 

BILLS  OF  EXCHANGE,  (rf) 

I.  ASSUMPSIT  IN  ORDINARY  CASES-ON  INLAND  BILLS. 

1.  Drawer,  being  Payee,  v.  Acceptor,  (e) 
Commencement,  ante,  5.]     For  that  whereas  the  plaintiff (/)  on  \_S)-c.']  (g) 

(c)  Omit  this  allegation  if  by  the  express  or  demand  of  payment  is  stated.     The  reason 

or   implied  contract  between  the  parties  the  is,  thai  he  is  liable,  although  no  presenliiient 

defendant  was  bound  absolutelii  to  return  tlie  or  demand  has  been  made;  see    Turner    v. 

sacks,  and  had  not  the  option  of  buying  them.  Hayden,  4  li.  &  C  1. 

The  laic  would  imply  merely  a  promise  to  re-  (_/' )  May  state  that  plaintiff  drew,  though 

deliver  the  sacks.     If  the  bargain  were  that  he  drew  by  agent ;  Heys  v.  Heseltiue,  2  ('amp. 

they  should  be  taken  at  a  fixed  price  if  not  604.     Where  defendant  drew   a  bill  in  the 

returned,  there  should  be  an  allegation  to  that  name  of  A.  it  Co.,  held,  that  to  make  him 

effect.  liable  on  the  bill,  proof  of  want  of  authority 

((f)  Most  of  the  following  forms  of  decla-  from    A.    &:    Co.  was   requisite;    Wihon    v. 

rations  on   bdls  are  provided  by  Rule  T.  T.  Barthrupp,2  .M.&  W.  863;  and  see  Thomas 

1831.     See  the  forms  in  "  Debt''  post.  v.  Hewes,  2  C.  &  M.  530,  (n.) 

(e)   It  will  be  oliserved  that  in  this  foim  no  (g)  This  form  does  not  allege  that  the  bill 

presentment  to  the  acceptor  (the  defendant)  bears  dale  on  the  day  named  ;  if,  therefore, 
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made  his  bill  of  exchange  in  writing,  (h)  and  directed  the  same  to  the  de- 
fendant, (?)  and  thereby  required  the  defendant  to  pay  to  him  the  said  plain- 
tiff [or  "  to  the  order  of  him  the  said  plaintiff"  (^)]  one  hundred  pounds,  (l) 
two  months  [^or  "  days"  or  "  weeks'']  after  the  date  \_or  "  after  sight"] 
thereof  (which  period  had  elapsed  before  the  commencement  of  this  suit ;  (m)  ) 
and  the  defendant  then  accepted  the  said  bill,  («)  and  then  promised  (o)  the 
plaintiff  to  pay  the  same  according  to  the  tenor  and  effect  thereof  and  of  the 
said  acceptance  thereof,  but  did  not  pay  the  same  when  due.*  [//"  no  count 
on  the  original  consideration  (j))  f]f  f^'^  ^'^^  ^*  ^^  ^^  added,  conclude  "  To  the 
daraacre  of  the  plaintiff  of  £ [^enough  to  cover  the  whole  claim]  and  there- 
fore he  brings  his  suit,"  &c.  \_If  it  be  thought  advisable  to  add  a  count  on 
the  consideration,  then  insert  before  the  latter  words  the  count,  ante,  48,  Form  2, 
observing  the  notes  to  that  form. 


the  bill,  when  produced  at  the  trial,  do  not 
bear  date  on  the  day  named  in  the  declara- 
tion, there  will  be  no  variance  under  the  above 
allegation,  Smilh  v.  Lord,  2  Dovvl.  &  L.  759  ; 
though  as  the  presumption  is  that  a  bill  was 
made  on  the  day  it  bears  date,  it  might  be 
prudent,  when  the  above  discrepancy  in  the 
dates  exists,  to  be  prepared  with  evidence  that 
the  bill  was  actually  made  on  the  day  men- 
tioned in  the  declaration.  If  necessary,  the 
judge  would  amend  the  date  slated;  Behtzing 
\.  Scott.  4  C.  Sc  P.  24. 

(h)  If  the  instrument  be  in  so  ambiguous  a 
form  that  it  cannot  with  confidence  be  con- 
sidered a  bill  or  note,  the  judge,  at  the  trial, 
will  amend  the  declaration  by  allowing  it  to 
be  treated  as  a  note  if  necessary  ;  Mnitliet  v. 
Powell,  6  C.  &  P.  233  ;  IVorley  v.  Harrison, 
3  A.  &  E.  669 ;  Huy  v.  Fishe?,  2  M.  &  W. 
722.  Distinction,  &c.,  Shelton  v.  James,  1 
Car.  &  K.  136;  S.C.  5  Q.  B.  199. 

(i)  If  the  bill  is  not  addressed  to  the  de- 
fendant, he  would  not  be  liable  as  acceptor 
even  though  he  had  actually  accepted  the 
bill;  Gray  v.  Milner,  8  Taunt.  739;  Davis 
\.  Clarke,' 6  Q.  B.  16. 

(k)  It  need  not  be  alleged  that  the  plain- 
tiff made  no  order;  Frederick  v.  Cotton,  2 
Show.  8:  Fisher  v.  Pomfret,  Carth.  403; 
Smith  v.  M'Clure,  5  East,  476.  Bill  "  pay  to 
my  order,"  allegation  "  pay  to  A.  or  order," 
no  variance  ;  Bluett  v.  Middlelon,  1  D.  &  L. 
376. 

(/)  It  is  not  necessary  to  add  "  for  value 
received,"  although  these  words  are  in  the 
bill ;  and  even  if  a  particular  consideration, 
"  as  value  received  in  lead,  &c.,"  be  stared  in 
the  bill  and  declaration,  it  is  not  necessary  to 
prove  it  otherwise  than  by  putting  in  the  bill  ; 
Fox  V.  Frith,  1  Car,  &  Marsh.  502. 

(m)  Not  necessary  ;  Owen  v.  Waters,  2  M. 
&\V.  91. 

(n)  This  is  correct,  although  the  bill  be 
accepted  payable  at  a  particular  place,  if  the 
words  "  and  not  otiierwise  or  elsewhere"  be 
not  also  added  ;  Blukev.  Benumoiit,  1  D.  N.  S. 
698.  The  above  form  suffices,  although  the 
acceptance  preceded  the  drawing;  Mollny  v. 
Delves,  7   Bing.   428.     As  to  pleading  spe- 


cially that  the  acceptance  was  qualified,  see 
Lyon  V.  Wall,  2  M.  &  Scoti,  736. 

(o)  This  promise  is  sufficient,  as  it  amounts 
after  the  bill  is  due  to  a  promise  to  pay  on 
request;  Christie  v.  Peart,  7  i\I.  &  W.  491  ; 
and  semble,  no  promise  at  all  need  be  stated 
in  an  action  against  the  acceptor  ;  Donaldson 
v.  Thompson,  6  M.  &  W.  319;  post,  83, 
note(/). 

(  /))  By  the  new  rules,  "  counts  upon  a  bill 
of  exchange  or  promissory  note,  and  for  the 
consideration  of  the  bill  or  note  in  goods, 
money  or  otherwise,  are  to  be  considered  as 
founded  on  distinct  subject-matters  of  com- 
plaint ;  for  the  debt  and  the  security  are  dif- 
ferent contracts,  and  such  counts  are  to  be 
allowed."  If  the  consideration  of  a  hill  be 
stated  in  the  particulars  (as  to  which  see  ante, 
50,  note  (i)  ),  plaintiff  may  prove  it,  to  avoid 
a  verdict  being  entered  against  him  on  the 
common  counts,  Ryder  v.  Ellis,  8  C.  &  P. 
357  ;  but  in  general  a  plaintiff  can  only  re- 
cover on  one  count  if  he  have  only  one  cause 
of  action  ;  ante,  8,  note  (0- 

The  bill  itself  would  be  evidence  in  the  case 
in  the  text— (but  not  by  indorsee  v.  acceptor, 
Eales  V.  Dicker.  1  Mood.  &  Malic.  321,  nor 
if  the  payee  and  drawer  be  not  the  same 
party,  Early  v.  Bowman,  1  B.  &  Adol.  889,) 
— of  money  had  and  received,  Thompson  v. 
Morgan, '3  Camp.  161,  and  also  under  the 
account  stated,  Rhodes  v.  Gent,  5  B.  &  Aid. 
245  ;  and  therefore  those  counts  should  at  all 
events  be  inserted.  An  indorsement  is  also 
evidence  under  an  account  staled,  Waynam  v. 
Bond,  1  Camp.  175  ;  provided  it  be  between 
immediate  parlies,  Bentley  v.  Korthhovse,  1 
JMood.  &  Malk.  66;  and  likewise  of  money 
lent,  Wells  v.  Girling,  Gow,  22  n.  As  to 
when  a  promise  to  pay  between  parties  not  im- 
mediate is  evidence  under  the  account  stated, 
see  Oliver  v.  Dovatt,  2  Mood.  &  Rob.  230  ; 
Breckon  v.  Smith,  1  A.  &  E.  488  ;  Burgh  v. 
Legge,  5  M.&  W.  418. 

A  count  on  the  consideration  should  be 
added,  1.  When  the  bill  has  been  given  to 
secure  an  actual  debt  for  goods  sold,  inc. 

2.  When  the  bill  itself  is  evidence  of  such 
contract  between  the  plaintiff  and  defendant. 
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2.  Drawer  J  not  being  Payee^  and  having  taken  up  the  Bill,  against 

Acceptor. 

Commencement,  ante,  5.]     For  that  whereas  the  plaintiff,  on  [^'c]  made 
his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant,  and 

thereby  required  the  defendant  to  pay  to  one  E.  F.  (gr)  or  order  £ two 

months  after  the  date  [or  "  after  sight"]  thereof,  which  period  had  elapsed 
before  the  commencement  of  this  suit;  and  the  defendant  then  accepted  the 
said  bill,  and  then  promised  the  plaintiff  to  pay  the  same,  according  to  the 
tenor  and  effect  thereof  and  of  the  said  acceptance  thereof,  yet  the  defendant 
did  not  pay  the  amount  thereof,  although  the  said  bill  was  presented  to  him 
on  the  day  when  it  became  due  (r)  and  thereupon  the  same  was  tlien  re  • 
turned  to  the  plaintiff  [o/'aW  which  the  defendant  then  had  notice.  («)]  [Con- 
clude as  directed  in  last  form  from  the  asterisk. 


3.  Payee,  not  being  Drawer,  against  Acceptor. 

Commencement,  ante,  5.]     For  that  whereas  one  E.  F.  (t)  on  [^-c]  made 
his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant,  and 

thereby  required  the  defendant  to  pay  to  the  plaintiff  £ two  months 

after  the  date  [or  "  after  sight"]  thereof,  which  period  had  elapsed  before 
the  commencement  of  this  suit,  and  then  delivered  (u)  the  said  bill  to  the 
plaintiff;  and  the  defendant  then  accepted  the  said  bill,  and  then  promised 
the  plaintiff  to  pay  the  same  according  to  the  tenor  and  effect  of  the  said 

(q)  If  the  payee's  full  name  be  not  known,  to  the  phintiflf,  as  he  has  no  title  except  by 

say  "  to  pay  to  a  certain  person  designated  in  virtue  of  those  facts. 

the  said  bill  as  Jno.  F."  (acccrdiug  to   ilie  (s)  This   is   the   form    prescribed    by   tlie 

Jnct.^     By  3  &  4  W.  4,  c.  42,  s.  12,  in  ac-  judges.     Semhle,  however,  that  the  statement 

tions  on  bills  and  notes,  any  of  the  parties  to  that  the  defendant  (the  acceptor)  had  notice 

which  are  designated  by  the  initial  letter  or  of  the  premises  is  not  essential, 

letters  or  some  contraction  of  the  christian  or  (t)  As  to  designating  the  drawer's  name 

first  name  or  names,  it  sutTices  in  the  affidavit  by   initials    or   contractions,   see    ante,   note 

of  debt,  process  and  declaration,  to  state  such  (q).      If    the    drawers    were    a    firm,    say, 

initial  or  contraction  of  the  christian  or  first  ''  certain  persons  designated  in  the  hill  herein- 

name.     A  special  demurrer  will  hold  if  the  after  next  mentioned  hy  the  name  and  style  of 

contracted  names  be  used  witliout  such  aver-  M.  &;  Co,,  did  under  that  name  and  style,  on, 

ment ;   Esdaile  v.   Maclean,  Exch.  Feb.  21,  Sjc.  make  their  hill.  Sic.;"  and  then  state,  if 

1846;  Applemans  V.  Blanche,  14  M.  iSc   W.  the  plaintifl"  be  an  indorsee,  that  "the  said 

154.     See  rule  32  Hil.  T.  1832,  as  to  a  mis-  persons  so  using  the  said  name  and  style  of 

nomer,  where  due  diligence  has  been  used  to  M.  dSf  Co.  did  under  that  name  and  style,  on, 

ascertain  the  proper  name.     By  3  &  4  VV.  4,  ^'c.    indorse,   i^c."     See    Ball   v.  Gordon,  9 

c.  42,  s.  11,  pleas  of  misnomer  are  disallowed.  IM.  &  W.  345;   Tigar  v.  Gordon,  ihid.'341. 

A  mistake  as  to  the  payee's  name  is  amend-  The  indorsement  of  one  partner  must  be  in 

able  at  the  trial ;  Parks  v.  Edge,  1  C.  &  M.  the   name  of  the   firm,  in  order  to   bind  the 

429.  others ;  Kirk  v.  Blunton,  9  M.  &  W.  284. 

(r)  This  averment  of  ;))-ese»t»if lit  to  the  de-  («)  The  statement  of  a  delivery  o(  a  bill 

fendant,  he  bein^  acceptor,  may  perhaps  not  or  note  to  tlie  holder  is  not  necessary,  as  it  is 

be  strictly  necessary  ;  but  it  is  the  form  pre-  implied  in  the  indorsement ;  per  Lord  Abinger, 

scribed  by   the  judges,  and  should   be  used,  Brind  v.  Hampshire,  1  .M.  «Sl    \V.  371.     On 

unless  it  be  clear  tliat  it  cannot  be  proved.  the  other  hand,  an  allegation  of  (/f/ii  f/v  alone. 

It  is  certainly  necessary  to  show  tlie  defendant  witliout  indorsement,  is  not  sufficient ;  Cunlijle 

did  not  pay  the  bill,  and  that  it  was  returned  v.  Whitehead,  6  Uowl.  63 ;  S.  ('.  3  B.  N.  C 

828. 

G 


82  DECLARATIONS  IN  ASSUMPSIT :— BILLS. 

bill  and  the  said  acceptance  thereof,  but  did  not  pay  the  same  when  due. 
[^Conclude  as  directed  in  Form  1,  arite,  SO,  from  the  asterisk. 


4.  Indorsee  v.  Acceptor. 

Commencement^  ante,  5.]  For  that  whereas  one  E.  F.  (?<)  on  [(§'c,]  made  his 
bill  of  exchange  in  writing,  and  directed  the  same  to  tlie  defendant,  and 
thereby  required  the  defendant  to  pay  to  the  said  E.  F.  [or  "  G.  H."]  or 

order  (x)  £ two  months  after  the  date  [or  "  after  sight"]  thereof,  which 

period  had  elapsed  before  the  commencement  of  this  suit ;  and  the  defendant 
then  accepted  the  said  bill,  and  the  said  E.  F.  [or  *'  G.  H."(7/)]  then  indorsed 
the  same  to  L.M.,  (?/)  who  then  indorsed  the  same  to  N.  O.,  (z)  who  then 
indorsed  (a)  the  same  to  the  plaintiff;  (6)  and  the  defendant  then  promised 
the  plaintiff  to  pay  the  amount  of  the  said  bill  according  to  the  tenor  and 
effect  thereof  and  of  the  said  acceptance  and  indorsement,  but  did  not  pay 
the  same  when  due.  [Conclude  as  directed,  with  a  count  on  the  original  consi- 
deration for  the  bill,  Form  1,  a7ite,  80,  from  the  asterisk. 


5.  Payee  v.  Drawer — Default  Acceptance. 

Commencement,  ante,  5.]    For  that  whereas  the  defendant  on  [^c]  made 
his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  E.  F.,  (c)  and 

thereby  required  the  said  E.  F.  to  pay  to  the  plaintifT  or  order  £ two 

months  after  the  date  thereof,  which  period  had  elapsed  before  the  com-^ 
mencement  of  this  suit,  and  then  delivered  the  said  bill  to  the  plaintiff;  and 
the  same  was  then  presented  to  the  said  E.  F.  for  acceptance,  and  the  said 


Cm)  See  ante,  p.  81,  notes  (9)  and  (t)-  the  defendant  proved  the  fact  by  showing  that 
(ar)  The  declaration  must  state  to  whose  the  plaintiff  did  not  become  indorsee  until 
order  the  bill  is  drawn,  Hart  v.  Proudfoot,  8  after  the  bill  was  due,  though  the  first  or  in- 
Dov\l.  306  ;  but  it  is  sufficiently  certain  if  it  termediate  indorsement  (not  stated  in  the  de- 
state  that  the  defendant  was  to  pay  to  "  the  claration)  was  before  that  period.  The  Court 
drawer's  order,"  he  being  named  before ;  seemed  to  think  that  if  an  indorsement  by 
Knill  V.  Stockdale,  6  M.  &  W,  478.  the  first  indorsee  directly  to  the  plaintiff  be 
(y)  See  ante,  p.  81,  notes  (q)  and  (0.  stated,  the  plaintiff  cannot  avail  himself  of 
(s)  It  is  not  essential  to  state  all  the  in-  the  title  of  an  intermediate  party ;  and  see 
dorsements,  Chaters  v.  Bell,  4  Esp.  210;  Davies  v.  Dodd,  I  V^ih.  UO. 
but  if  stated  they  must  all  be  proved,  TJ'aj/«a7)i  (a)  The  omission  to  state  the  plaintiff's 
\.Bend,l  Camp.  175  ;  however,  such  as  are  title,  by  showing  the  indorsement  to  him, 
not  proved  may  be  struck  out  at  the  trial ;  would  be  fatal  even  after  verdict;  see  Bishof 
Mayer  v.  Jadis,  1  Moo.  Sc  R.  247.  But  of  v.  Hayicard,  4  T.  R.  471 .  Allegation  of  de- 
course  the  paj/ee's  indorsement  must  be  shown,  /h'ert/ not  sufficient ;  Cnnlifev.  Whitehead, 3 
and  those  parties  whose  indorsements  are  Bing.  N.  C.  828 ;  S.  C.  6  Dow!.  63.  How 
struck  out  will  be  discharged  from  liability.  to  declare  if  the  plaintiff  be  indorsee  for  part 
It  may  be  better,  in  cases  of  doubt  as  to  the  only  of  the  bill,  Hawkins  v.  Gardner,  12  Mod. 
ability  to  prove  some  of  the  indorsements,  to  213  ;  or  the  indorsement  be  by  a  married  wo- 
statethem,asanamendment  at  the  trial  would  man.  Prince  v,  Brunatte,  1  Bing.  N.  C.  435. 
doubtless  be  allowed.  In  Stein  v.  Yglesias,  (b)  It  need  not  be  stated  that  the  defend- 
1  C.  M.  &  R.  565,  the  plaintiff  sued  as  in-  ant  had  notice  of  the  indorsements ;  Skelton 
dorsee,  and  the  declaration  stated  an  indorse-  v.  Halstead,2  Dowl.  N.  S.  69. 
ment  to  him  by  the  first  indorsee ;  on  issue  (c)  As  to  initials  or  contractions  of  the 
joined  on  the  question  whether  the  bill  "  was  name  of  a  party  or  firm,  ante,  p.  81,  notes  (g) 
so  indorsed  after  it  was  due,"  it  was  held  that  and  (t). 
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E.  F.  then  refused  to  accept  the  same  ;  (d)  of  all  which  the  defendant  then 
had   due  notice.*  (e) 

And  whereas  also  the  defendant,  on  the  day  of ,  a.  d.  

[any   day   before   date  of   declaration]   was    indebted   to    tlie   plaintiff  in 

£ [enough  to  cover  the  ivhole  clahyi]  for  goods  then  sold  and  delivered 

by  the  plaintiff  to  the  defendant  at  his  request  [or  "  for  goods  then  bar- 
gained and  sold  by  the  plaintiff  to  the  defendant  at  his  request,"  or  "  for 
money  then  lent  by  the  plaintiff  to  the  defendant  at  his  request,"  or  as  the 
case  may  be,  using  such  parts  of  the  indebitatus  count  as  ante,  47,  48,  Forms  1,  2, 
as  may  be  applicable,  and  observing  the  notes  to  those  forms ;  at  all  events  con- 
clude with  the  account  stated,  and  add  breach  as  follows ;]  and  the  defendant 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  in  consideration  of 
the  premises,  respectively  promised  the  plaintiff  to  pay  him  the  said  several 
moneys  on  request ;  yet  the  defendant  hath  disregarded  his  promise,  and 
hath  not  paid  any  of  the  said  several  moneys,  or  any  part  thereof,  to  the 
damage  of  the  plaintifT  of  £ [enough  to  cover  the  ivhole  claim']  and  there- 
fore he  brings  his  suit,  &c.  (/) 

6.  Indorsee  v.  Drawer — Default  Acceptance. 
Commencement,  ante,  5.]     For  that  whereas  the  defendant  on  [c^-c]  made 
liis  bill  of  exchange  in  writing,  and  directed  the  same  to  one  E.  F.,  {g)  and 

thereby  required  the  said  E.  F.  to  pay  to  G.  H.  {g)  or  order  £ two 

months  after  the  date  thereof,  which  period  had  elapsed  before  the  com- 
mencement of  this  suit;  and  the  said  G.  H.  (g-)  then  indorsed  the  said  bill 
to  the  plaintiff  [or  "  to  one  L.M.,(g)  who  then  indorsed  the  same  to  the 
plaintiff;"]  and  the  same  was  then  presented  (A)  to  the  said  E.  F.  for  ac- 
ceptance, and  the  said  E.  F,  then  refused  to  accept  the  same ;  of  all  which 
the  defendant  then  had  due  notice  ;*  (i)  and  then,  in  consideration  of  the 

(d)  The  holder's  right  of  action  accrues  the  statement  of  a  valid  excuse  for  not  pre- 
immediately  on  the  refusal  to  accept;  White-  senting  the  bill  (where  no  presentment  has 
head  v.  Walker,  9  ]M.  &  W.  506.  taken  place)  is  essential  against  the  drawer 

(e)  If  it  be  wished  to  insert  no  count  on  and  indorsers,  or  the  declaration  will  be  bad, 
the  consideration  of  the  bill,  conclude  the  it  seems,  after  verdict;  Williams  v.  Ger- 
count  in  the  text  as  follows  from  the  asterisk,  maine,  7  B.  &  C.  477;  post,  87,  note  (b). 
"  And  the  defendant  then,  in  consideration  of  \Vhere  there  has  been  an  excusable  delay  in 
the  premises,  promised  the  plaintift'to  pay  hiin  presenting  the  bill,  the  above  form  may  "suf- 
Ihe  amount  of  the  said  bill  on  request,  yet  tiie  fice ;  Patience  v.  Townleu,  2  Smith's  R.  224  • 
defendant  has  disiegarded  his  promise,  and  Lcesod  v.  PiVoa,  Bayl.  5th  ed.  401,  n.  (145)  • 
hath  not  paid  the  amount  of  the  said  bill  or  Firth  v.  Thrush,  8  B.  &  C.  387. 

any  part  thereof,  to  the  damage  of  the  plain-  (i)  The  omission  of  the  averment  of  no- 

tift  ol  £ [em)«rr/ito  coier  ihc  whole  claim]  lice,  and  of  an  excuse  for  not  givin'^  it,  will 

and  therefore  he  brings  his  suit,  &c"  be  fatal  even  after  verdict ;  Lundie  v°.  Il'ohert- 

(/)  A  declaration  against  a  drawer  or  in-  son,  7  East,  231.     If  no  notice  has  been  given, 

dorser  must  allege  a  promise;  3  B.  N.  C.  an  excuse  must  be  stated  instead  of  the  above 

503 ;  Steirichev  v.  Barker,  9  M.  &  W.  321 ;  allegation  ;  but  such  allegation  will  suffice  in 

Smith  V.  Cot,  11   M.   &  W.  475;  S.C.  2  cases  where  a  notice  has  been  given,  though 

Dowl.N.S.  1035;  fi/ifei- against  an  acceptor,  the  time  of  giving  it  was  detailed  in  conse- 

ante,  80,  note  (u).  quencc  of  the  defendant's  residence  not  being 

(g)  See  ante,  note(r).  known  at  the  time,&c.;  seei'irj/t  v.  Thrush, 

{h)  An  averment  of  the  presentment,  or  8  B.  &  C.  387. 

g2 
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premises,  promised  the  plaintiff  to  pay  him  the  amount  of  the  said  bill  on 
request,  but  hath  not  paid  the  same  or  any  part  thereof.  [^Add  count  on  the 
consideration,  as  ante,  Form  1 ,  from  the  asterisk,  or  conclude  as  directed  in 
Form  1,  p.  83. 

7.  Indorsee  v.  Indorser — Defaidt  Acceptance. 
Commencement,  ante,  5.]     For  that  whereas  one  E.  F.  (Jc)  on  \jSfC.~\  made 
his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  G.  H.,  (A)  and 

thereby  required  the  said  G.  H.  to  pay  to  the  said  E.  F.  or  order  £ two 

months  after  the  date  thereof,  which  period  had  elapsed  before  the  com- 
mencement of  this  suit ;  and  the  said  E.  F.  then  indorsed  the  said  bill  to  the 
defendant  [who  then  indorsed  the  same  to  one  I.  K.  (A-)]  who  then  indorsed 
and  delivered  the  same  to  the  plaintiff;  and  the  same  was  then  presented  to 
the  said  G.  H.  for  acceptance,  and  the  said  G.  H.  then  refused  to  accept  the 
same ;  of  all  which  the  defendant  then  had  due  notice.  \_Add  count  on  the 
consideration,  (J)  as  ante,  Form  5,  p.  S3,  from  the  asterisk,  or  conclude  as  di- 
rected, ante,  83,  note  (e). 

8.  Indorsee  v.  Drawer — Defaidt  Payment  ly  Drawee. 
Commencement,  ante,  5,]     For  that  whereas  the  defendant  on  [S^c.']  made 

his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  G.  H.,(A:)  and 

thereby  required  the  said  G.  H.  (k)  to  pay  to  the  defendant  or  order  £ 

two  months  after  the  date  thereof,  (m)  which  period  had  elapsed  before  the 
commencement  of  this  suit ;  and  the  defendant  then  indorsed  the  said  bill  to 
one  K.  L.,(i)  who  then  indorsed  the  same  to  M.  N.,(A;)  who  then  indorsed  the 
same  to  the  plaintiff;  and  the  said  G.  H.  did  not  pay(n)  the  said  bill  although 
the  same  was  presented  (o)  to  him  (p)  on  the  day  when  it  became  due  ;  of  all 
which  the  defendant  then  had  due  notice.  \_Add  count  on  the  consideration, 
as  ante,  Form  5,  p.  83,  from  the  asterisk,  or  conclude  as  directed,  ante,  83, 

note  (e). 

— ♦ — 

9.  Indorsee  v.  Indorser — Default  Payment  by  Drawee. 

Commencement,  ante,  5.]     For  that  whereas  one  E.  F.,  {k)  on  \_8fc.']  made 
his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  G.  H.,(A:)  and 


(fc)  As  to  initials  or  contractions  of  the  (<»)  It  would  seem  to  be  informal  to  place 

name  of  a  party  or  firm,  ante,  81,  notes  (9)  the  promise  before  the  allegation  of  the  de- 

and  (t).  fault  of  the  acceptor,  or  to  allege  that  "  E.  F. 

(t)  An  indorsement  is  prim&facie  evidence  or  the  defendant  did  not  pay,  &c.  when  due," 

of  money  lent  between  the  immediate  parties,  as  it  would  be  consistent  with  the  latter  alle- 

and  also  of  an  account  stated,  those  counts  gallon  that  the  defendant  paid  afterwards; 

therefore  should  at  all  events  be   inserted;  Hedger  v.  Stepiienson,  2  M.&cW.  199  ;  S.C. 

ante,  80,  nole  (p).  SDowl.  771. 

(ni)  If  payable  after  sight,  see  Form  No.  10.  (  p)  Although  the  bill  be  accepted  payable 

(ji)  The  acceptance  by  G.  H.  need  not  be  at  a  particular  place,  this  averment  suffices; 

averred    though   he   has   accepted  the  bill ;  Farhes  v.  Edge,  supra. 
Pnrhes  V.  Edge,  1  C.  &  AI.  429. 
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thereby  required  the  said  G.  H.  to  pay  to  the  said  E.  F.  ((/)  or  order  £ 


two  months  after  the  date  thereof,  (r)  which  period  had  elapsed  before  the 
commencement  of  this  suit ;  and  the  said  E.  F.  then  indorsed  the  said  bill 
to  the  defendant,  who  then  indorsed  the  same  to  [one  J.  K,,  (.s)  who  then 
indorsed  the  same  to]  the  plaintiff;  and  the  said  G.  H.  did  not  pay  the  said 
bill  although  the  same  was  presented  to  him  on  the  day  when  it  became 
due ;  of  all  which  the  defendant  then  had  due  notice.  \_Add  count  on  the 
consideration^  as  ante,  Form  5,  p.  83,  frotn  the  asterisk,  or  conclude  as  di- 
rected, ante,  S3,  note  {e). 


10.  Indorsee  v.  Drawer  or  Indorser  on  Bill  payable  after  sight. 

Commencement,  ante,  5.]  For  that  whereas  the  defendant  [or  "  one 
O.  P."(s)]  on  [t^'f.]  made  his  bill  of  exchange  in  writing,  and  directed  the 
same  to  one  E.  F.,(s)  and  thereby  required  the  said  E.  F.  to  pay  to  him  the 

said  defendant  [or  "  the  said  O.  F."]  or  order  £ [two  months]  after 

sight  thereof  J  and  the  said  E.  F.  then  [or  "  afterwards,  to  wit,  on  the 

day  of ,  in  the  year  aforesaid,"]  saw  and  accepted  the  same,  and  the 

said  period  had  elapsed  before  the  commencement  of  this  suit ;  and  the  de- 
fendant [or  *'  O.  P."]  then  indorsed  the  said  bill  to  one  G.  H.  [or  "  to  the 
defendant/']  who  then  indorsed  the  same  to  one  J.  K.,  (s)  who  then  indorsed 
the  same  to  the  plaintiff;  and  the  said  E.  F.  did  not  pay  the  said  bill  although 
the  same  was  presented  (i)  to  him  on  the  day  when  it  became  due ;  of  all 
which  the  defendant  then  had  due  notice.  [Add  count  on  the  consideration, 
as  ante,  Form  5,  p.  83,  from  the  asterisk,  or  conclude  as  directed,  ante,  83, 
note  (e). 

II.   IN  PARTICULAR  CASES. 


11.  Indorsee  v.  Acceptor  on  Bill  payable  at  a  Banker's,  "  and  not 

elsewhere."  (u) 

Commencement,  ante,  5.]     For  that  whereas  one  E.  F.  on  [SfC.'\  made  his 
bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant,  and 

thereby  required  the  defendant  to  pay  to  the  said  E.  F.  or  order  £ two 

months  after  the  date  thereof,  which  period  had  elapsed  before  the  com- 
mencement of  this  suit ;  and  the  defendant  then  accepted  the  said  bill  pay- 
able at  [Messrs.  G.  and  H.  bankers,  London,  and  not  otherwise  or  else- 
where {v)'];  and  the  said  E.  F.  then  indorsed  the-  same  to  one  I.  K.,  who 


(</)  A  mistake  as  to  the  person  to  whom  (t)  See  Mellish  v.  Rawdon,  9  JJing.  423; 

the  bill  is  payable  may  be  amended;  Pmki  ,%ute  v.  liohins,  1  l\r.  &  M.  133. 

V.  Edge,  supra.  (,i)  See  1  &:  2  Geo.  4,  c.  78. 

(r)  If  payable  after  sight,  see  post,  Form  (v)  Amendment  allowed  by  striking  out 

No.  10.  these  words;    Higgiits  v.  NichoUs,  7  Uowl. 

(s)  See  unle,  84,  note  (/t).  551.    If  they  are  not  in  the  acceptance  of  the 
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then  indorsed  the  same  to  one  L,  M.,  who  then  indorsed  the  same  to  the 
plaintiff;  and  the  defendant  then  promised  the  plaintiff  to  pay  him  the 
amount  of  the  said  bill  according  to  the  tenor  and  effect  thereof  and  of  the 
said  acceptance  and  indorsements ;  but  neither  the  defendant  nor  the  said 
Messrs,  G.  and  H.,  nor  any  person  or  persons  on  behalf  of  the  defendant,  did 
or  would  pay  the  said  bill  or  any  part  thereof,  although  the  said  bill  was 
presented  for  payment  (x)  at  the  said  Messrs.  G.  and  H.,  bankers,  London, 
aforesaid,  when  the  same  became  payable  according  to  the  tenor  and  effect 
thereof;  of  all  which  the  said  defendant  then  had  due  notice,  (a-)  [^Add  count 
on  the  consideration,  as  ante,  Form  o,  p.  83,  from  the  asterisk,  or  conclude  as 
directed,  ante^  83,  note  (e). 


12.  Indorsee  v.  Drawer  in  such  Case. 

Commencement,  ante,  5.]    For  that  whereas  the  defendant  on  [^Sj-cJ]  made 
his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  E.  F.,  and 

thereby  required  the  said  E.  F.  to  pay  to  the  defendant  or  order  £ two 

months  after  the  date  thereof,  which  period  had  elapsed  before  the  com- 
mencement of  this  suit ;  and  the  said  E.  F.  then  accepted  the  said  bill 
payable  [at  Messrs  G.  H.,  bankers,  London,  and  not  otherrviee  or  elsewhere'} ; 
and  the  said  defendant  then  indorsed  the  said  bill  to  [one  I.  K.,  who  then 
indorsed  and  delivered  the  same  to]  the  plaintiff;  and  neither  the  said  E.  F. 
nor  the  said  Messrs.  G.  and  H.,  nor  any  person  or  persons  on  behalf  of  the 
said  E.  F.,  did  or  would  pay  the  said  bill,  although  the  same  was  presented 
for  payment  at  the  said  Messrs.  G.  and  H,,  bankers,  London,  aforesaid,  on 
the  day  when  it  became  due ;  of  all  which  the  defendant  then  had  due  notice. 
[Add  count  on  the  consideration,  as  ante,  Form  5,  p.  82,  from  the  asterisk, 
or  conclude  as  directed,  ante,  83,  note  (e). 


13.  Indorsee  v.  Drawer  on  Bill  drawn  and  accepted  payable  at  a 
particular  place,  (y) 

Commencement,  ante,  5.]  For  that  whereas  the  defendant  on  [Spc.']  made 
his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  E.  F.,  and 
thereby  required  the  said  E.  F.  to  pay  to  the  said  defendant  or  order  in 
London  £\Q0  two  months  after  the  date  thereof,  which  period  had  elapsed 
before  the  commencement  of  this  suit ;  and  the  said  E.  F.  then  accepted  the 
said  bill  payable  at  Messrs.  G.  H.  and  Co.'s,  bankers,  London;  (3/)  and  the 

bill,  presentment  at  the  bankers  need  not  be  4  Bing.  135 ;  Giles  v.  Bowne,  6  M.  &  Sel. 

averred  ;  Halstead  v.  Shelton,  5   Q.  B.  86  ;  73  ;  or  that  they  did  not  pay,  id. ;  or  that  the 

and  see  Blake  v.  Beaumont,  1  D.  N.  S.  697.  drawee  had  notice. 

(j)  It  is  not  necessary  to  aver  the  bill  was  (3/)  Where  the  bill  is  drawn  as  well  as  ac- 

presented  to  the  bankers,  Hawkei  v.  Borwick,  cepted  payable  at  a  particular  place,   it  is 
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defendant  then  indorsed  the  same  to  [one  I.  K.,  who  then  indorsed  and 
delivered  the  same  to]  the  plaintiff;  and  the  said  E.  F.  did  not,  nor  did  the 
said  Messrs.  G.  H.  and  Co.,  or  any  person  or  persons  on  the  behalf  of  the 
said  E.  F,,  pay  the  said  bill,  although  the  same  was  presented  for  payment 
at(x;)  the  said  Messrs.  G.  H.  and  Co.'s,  bankers,  London,  aforesaid,  on  the 
day  when  it  became  due ;  of  all  which  the  defendant  then  had  due  notice. 
{^Conclude  as  in  last  form. 

14.  Drawer  v.  Acceptor  on  Bill  accepted  payable  on  a  Contingency,  (a) 

Commencement,  ante,  5.]  For  that  whereas  the  plaintiff  on  [^'C.]  made 
his  bill  of  exchange  in  writing,  and  directed  tlie  same  to  the  defendant,  and 
thereby  required  the  defendant  to  pay  to  the  plaintiff  or  order  £100  two 
months  after  the  date  thereof,  which  period  has  now  elapsed ;  and  the  de- 
fendant then  accepted  the  said  bill  payable  [when  he  the  said  defendant 
should  have  received  the  debt  due  to  him  from  G.  H.]  \_follorving  the  words 
of  the  acceptance^  ;  and  the  plaintiff  saith,  that  the  defendant  afterwards,  to 
wit,  on  [^-c.J  received  the  said  debt,  to  wit,  the  sum  of  .£150  so  due  to  him 
from  the  said  G.  H. ;  and  the  defendant  then  promised  the  plaintiff  to  pay 
the  said  bill  according  to  the  tenor  and  effect  thereof  and  of  the  said  ac- 
ceptance thereof.  \_A  second  count  on  a  general  acceptance  on  the  same  hill 
cannot  {as  formerly)  he  now  inserted.  Insert  a  count  on  the  consideration,  Sj'C. 
ante,  80,  Form  1,  or  conclude  as  directed,  ante,  80,  Form  1. 


15.  Indorsee  v.  Drawer,  where  Notice  of  Dishonour  was  not  given  or 
Presentment  made,  hut  Drawer  had  no  Effects  in  the  Drawees 
Hands,  S^c.  (b) 

Commencement,  ante,  5.]  For  that  whereas  the  defendant  on  [^'c]  made 
his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  E.  F.,  and 
thereby  required  the  said  E.  F.  to  pay  to  the  defendant  or  order  £100  two 
months  after  the  date  thereof,  which  period  had  elapsed  before  the  com- 
mencement of  this  suit ;  and  the  defendant  then  indorsed  and  delivered  the 

essential  to  state  the  fact  as  above,  and  aver  defendant  lias  aflewards  promised  to  pay,  as 

presentment  there,  in  an  action  against  the  sucli  a  promise  will  be  evidence  against  him 

drawer  or  indorsers ;   see  Gibb  v.  Mather,  8  both  of  due  notice  of  dishonour  (see  Luiutie 

Bing.  214;  2  C.  Sc  J.  254.  v.  Robertson,  7  East,  231 ;  Gibbon  v.  Coggon, 

(s)  This  is  sufficient  in  this  case,  and  it  is  2  Camp.  188);  or  rather,  of  waiver  of  it, 

not  necessary  to  state  a  presentment  to  the  Chapman  v.  Annett,   1  Car.  Sc  K.  552  ;  and 

acceptor;  Skelton  v,  Braithii:aUe,ci  M.  &;  \V.  also  of  due  presentment  for  payment;  Goodall 

252  ;  6'.  C.  1  D.  N.  S.  354.  v.  DoUeij,  1  T.  H.  712  ;  Rogers  v.  Stephens,  2 

(a)  Mendizabal\.Machado,6C.&cP.2\8;  k/.  713.     Presentment   of  foreign    bill   also 

S.  C.  3  M.  &  Scott,  841.  excused;  Grecnwai/  v.  Uiudley,  4  Camp.  52. 

(i»)  See  Kemble  v.  MiUs,  1  i\I.  &  G.  758  ;  But  a  count  in  the  common  form  will  not  suf- 

Terry  v.  Parker,  (j  A.  &  B.  502.     It  seems  fice  where  the  notice  is  excused,  ;iud  theie  is 

from  the  last  case  that  the  excuse  stated  here  no  promise  to  pay  ;  Burge  v.  Lcgge,  5  AJ.  & 

would  also  be  a  valid  one  for  want  of  present-  VV.  418. 
meat.    The  common  form  will  suffice,  if  the 
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said  bill  to  the  plaintiff;  and  tlie  said  E.  F,  did  not  pay  the  said  bill,  although 
the  same  was  presented  to  him  on  the  day  when  it  became  due ;  and  the 
plaintiff  avers,  that  neither  at  the  time  when  the  said  bill  was  drawn,  nor  at 
any  time  afterwards  from  thence  until  and  at  the  end  of  the  day  when  the 
said  bill  became  due  according  to  its  tenor  and  effect,  nor  from  thence  until 
and  at  the  time  when  the  same  was  so  presented  for  payment  thereof  as 
aforesaid,  had  he  the  said  E.  F.  any  effects  of  the  said  defendant,  nor  had 
the  defendant  ever  any  reasonable  ground  for  expecting  that  he  had  or 
would  have  any  effects  in  the  hands  of  the  said  E.  F.,  or  that  the  said  E.  F. 
would  accept  the  said  bill,  or  pay  or  discharge  any  part  of  the  amount  of  the 
said  bill,  or  be  provided  with  funds  wherewith  the  said  E.  F.  ought  to  or  could 
pay  the  said  bill  or  any  part  thereof,  nor  was  there  at  any  time  any  con- 
sideration or  value  for  the  defendant  drawing  the  said  bill,  or  for  the  accept- 
ance or  payment  by  him  the  said  E.  F.  of  the  amount  of  the  said  bill  or  any 
part  thereof;  nor  hath  the  defendant  sustained  any  damage  (c)  by  reason  of 
his  not  having  had  notice  of  the  non-payment  by  the  said  E.  F.  of  the  said 
bill.  [Add  count  on  the  consideration,  as  ante,  Form  5,  p.  82,  from  the  asterisk, 
or  conclude  as  directed,  ante,  83,  note  (e). 


16.  Against  Drawer  on  Default  Payment,  where  the  Drawee  could 

not  he  found,  {d) 

Commencement,  ante,  5.]  For  that  whereas  the  defendant  on  [^^c]  made 
his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  E.  F.,  by  the 
description  and  addition  of  [Mr.  E.  F.,  Smith  Street,  Pimlico,]  and  thereby 
required  the  said  E.  F,  to  pay  to  the  defendant  or  order  £100  two  months 
after  the  date  thereof,  which  period  had  elapsed  before  the  commencement  of 
this  suit ;  and  the  defendant  then  indorsed  the  said  bill  to  the  plaintiff;  and 
the  plaintiff  avers,  that  afterwards  when  the  said  bill  became  due  and  payable 
according  the  tenor  and  effect  thereof,  to  wit,  on  [^^c]  and  on  divers. days 
and  times  afterwards,  due  and  diligent  search  and  inquiry  were  made  for  and 
after  the  said  E.  F.  in  Smith  Street,  Pimlico,  aforesaid,  and  elsewhere,  in 
order  that  the  said  bill  might  be  presented  to  the  said  E.  F.  for  payment 
thereof;  but  that  the  said  E.  F.  could  not  on  such  search  and  inquiry,  or 
since,  be  found,  nor  could  his  place  of  abode  be  discovered,  nor  hath  he  at 
any  time  since  the  making  of  the  said  bill  hitherto  paid  the  said  sum  of 
money  therein  specified  or  any  part  thereof;  of  all  which  the  defendant 
then  had  due  notice.  \_Add  a  count  on  the  consideration,  as  ante,  Form  5,  p. 
82,  from  the  asterisk,  or  conclude  as  directed,  ante,  8S,  note  (e). 


(c)  The  plaintiff  need  not  prove  this  at  the  {d)  Chit.  jun.  13.  49 ;  B)ies  on  B.  116. 

trial ;  Fitzgerald  v.  Williavis,  6  13,  N.  C.  68. 
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17.  Indorsee  v.  Drawer,  where  Drawee  was  dead.(e) 

Commencement,  ante,  5.]  For  that  whereas  the  defendant  on  \_%c.'\  made 
his  bill  of  exchange  in  writing,  and  directed  the  same  to  one  E.  F.  [by  the 
description  of  E.  F.,  Esq.,  Mill  Street,  Poplar,]  and  thereby  required  the 
said  E.  F.  to  pay  to  the  said  defendant  or  order  ^100  two  months  after  the 
date  thereof,  which  period  had  elapsed  before  the  commencement  of  this 
suit,  and  the  defendant  then  indorsed  the  same  [to  one  G.  H.,  who  then 
indorsed  the  same]  to  the  plaintiff;  *  And  the  plaintiff  avers,  that  after  the 
making  of  the  said  bill,  and  before  the  same  became  due,  to  wit,  on  \j^-c.'\  the 
said  E.  F.  died,  and  that  at  the  time  when  the  said  bill  became  due  ["  and 
at  the  time  this  action  was  commenced,"  if  the  fact  he  so,]  no  person  or  per- 
sons had  proved  the  last  will  or  testament  of  the  said  E.  F.  [if  any]  or 
become  executor  or  executors  thereof,  nor  had  any  letters  of  administration 
of  the  estate  and  effects  which  were  of  the  said  E.  F.  at  the  time  of  his 
death  been  granted  to  any  person  or  persons,  nor  had  any  person  or  persons 
administered  thereto ;  and  the  plaintiff  further  saith,  that  the  said  bill,  when 
the  same  became  due,  to  wit,  on  \J^c.']  was  duly  presented  at  Mill  Street, 
Poplar,  aforesaid,  being  the  place  mentioned  in  the  said  bill  as  the  place 
where  the  said  E.  F.  resided  or  was  to  be  found,  and  being  a  place  where 
the  said  E.  F.  before  and  until  his  death  was  to  be  met  with,  but  that  no 
person  or  persons  did  or  would  on  such  presentment  pay  the  same ;  and  the 
said  E.  F.  did  not  in  his  lifetime  pay  the  same  or  any  part  thereof;  of  all 
which  the  said  defendant  then  had  due  notice.  [Add  a  count  on  the  consider- 
ation as  ante.  Form  5,  p.  82,  from  the  asterisk,  or  conclude  as  directed,  ante, 
83,  note  (e). 

18.  Indorsee  v.  Drawer  where  the  Defendant  dispensed  with 
Presentment.  (/) 

As  in  the  last  form  to  the  asterisk,  excej>t  that  the  address  of  the  drawee  need 
not  he  stated^  And  the  plaintiff  further  saith,  that  afterwards  when  the  said 
bill  became  due,  to  wit,  on  [^c]  he  the  plaintiff  was  ready  and  willing  in  due 
manner  to  present  the  said  bill  to  the  said  E.  F.  for  payment  thereof,  and  to 
demand  of  the  said  E.  F.  payment  of  the  said  sum  of  money  therein  specified, 
according  to  the  tenor  and  effect  thereof,  and  would  accordingly  have  pre- 
sented the  same  to  the  said  E.  F.,  and  would  have  demanded  payment 
thereof  [whereof  the  said  defendant  then  had  notice];  but  the  said  defend- 
ant then  requested  the  said  plaintiff  not  to  present  the  said  bill  to  the  said 


(c)  See  Cliit.  jun.  B.  49  ;  Byleson  15.  llti.  under  an  aliej^ation  tliat  actual  presentment, 

(/)  See  Cliit.  juu.  B.  49,  60  ;  1  Wentw.  or  notice  of  dishonour,  was  givea  j  Burgh  v. 

322.     It  is  necessary  to  state  this  in  the  de-  Leg^'C,  5  M.  5c  W.  420. 

claration,  and  it  cannot  be  given  in  evidence 
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E.  F.  fov  payment  thereof,  and  then  wholly  dispensed  with  such  present- 
ment, and  discharged  the  said  plaintiff  from  presenting  the  said  bill  to  the 
said  E.  F.  for  payment  thereof;  and  the  said  E.  F.  hath  not  paid  the  same 
or  any  part  thereof;  of  all  which  the  defendant  then  had  notice.  \^Add  a 
count  on  the  consideration  as  ante,  Form  5,  p.  82,  or  conclude  as  directed  in 
note  (e),  p.  83. 


III.  ON  BILLS  IN  THE  CASE  OF  EXECUTORS,  ASSIGNEES, 
HUSBAND  AND  WIFE,  &c. 


19.  Executor  of  Drawer  v.  Acceptor,  (g)  with  the  Common  Count 
laying  Promises  to  the  Testator,  and  Account  stated  with  the 
Plaintiff. 

Commencement  as  ante,  15,  Form  16.]  For  that  whereas  the  said  E.  F. 
in  his  lifetime,  to  wit,  on  [^-c]  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  the  defendant,  and  thereby  required  the  defendant  to 
pay  to  him  the  said  E.  F.  or  order  £100  two  months  [or  "days,"  or 
"weeks,"  &c,  according  to  the  fact,']  after  the  date  thereof,  which  period 
had  elapsed  before  the  commencement  of  this  suit ;  and  the  defendant  then 
accepted  the  said  bill,  and  then  promised  the  said  E.  F.,  since  deceased,  (/^) 
to  pay  him  the  amount  of  the  said  bill  according  to  the  tenor  and  eflfect 
thereof  and  of  the  said  acceptance. 

And  whereas  also  the  defendant,  in  the  lifetime  of  the  said  E.  F.,  to  wit, 

on,  &c.  \jxny  day  in  his  lifetime},  was  indebted  to  the  said  E.  F.  in  £ , 

for  goods  then  sold  and  delivered  by  the  said  E.  F.  to  the  defendant  at 
his  request,  and  for  [insert  any  other  cause  of  action  as  ante,  46,  Form  1,  to 
the  asterisk,  taking  care  to  write  throughout  the  name  of  the  deceased  "  E.  F." 
for  "  the  plaintiff,"  a7id  proceed  thus ;]  and  the  defendant,  in  consideration 
of  the  last-mentioned  premises,  afterwards  and  in  the  lifetime  of  the  said 
E.  F.,  to  wit,  on  the  day  and  year  last  aforesaid,  promised  the  said  E.  F.  to 
pay  him  the  last-mentioned  money  (?)  on  request,  [if  it  be  probable  that  a 
promise  to  the  plaintiff  can  be  proved  (see  note  (u),  ante,  p.  Q5),  here  insert 
the  next  form  as  a  third  count  (see  note  (a),  post,  113);  if  not,  proceed  thusQ 

And  whereas  also  •  the  defendant,  after  the  death  of  the  said  E.  F.,  to 
wit,  on,  &c.  [any  day  after  his  death  and  before  declaration']  was  indebted  to 


(g)  Observe  t'ne  notes  to  the  forms  post,  the  latter  form. 

"Executors."    The  above  form  may  readily  (/;)  Must  prove  on  this  an  acceptance  in 

be  adapted,  with  the  assistance  of  the  Form  testator's  lifetime;   Sarell  v.  Wine,  3  East, 

ante,  185,  No.  8,  to  the  case  of  an  action  409. 

against  the  drawer  by  the  executor  of  the  in-  (i)  Observe  the  notes  (f)  and  (w),  ante,  48, 

dorser.    Of  course  the  presentment  and  no-  as  to  the  promises  and  breach, 
tice  to  the  defendant  should  be  averred  as  in 
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the  plaintiff,  as  executor  as  aforesaid,  in  £ ,  for  money  then  found  to 

be  due  from  the  defendant  to  the  plaintiff,  as  executor  as  aforesaid,  upon 
an  account  then  stated  between  the  plaintiff,  as  executor  as  aforesaid,  and  the 
defendant,  and  the  defendant  after  the  death  of  the  said  E.  F.,  to  wit,  on  the 
day  and  year  last  aforesaid,  in  consideration  of  the  last-mentioned  premises, 
promised  the  plaintiff,  as  executor  (k)  as  aforesaid,  to  pay  him  the  last-men- 
tioned (/)  money  on  request,  yet  the  defendant  hath  disregarded  his  pro- 
mises and  hath  not  paid  any  of  the  said  several  monies  or  any  part  thereof, 
either  to  the  said  E.  F.  in  his  lifetime  or  to  the  plaintiff,  as  executor  as 
aforesaid,  since  the  death  of  the  said  E.  F.,  to  the  damage  of  the  plaintiff  as 

executor  as  aforesaid  of  £ ,  and  therefore  he  brings  his  suit,  &c.    IJdd 

profert  as  ante,  15,  Form  16. 

20.  Second  Count,  laying  the  Promises  entirely  to  the  Plaintiff. 

And  whereas  also  the  defendant,  having  so  accepted  the  said  bill  drawn 
by  the  said  E.  F.  in  his  lifetime,  in  manner  and  form  as  in  the  [/rsf]  count 
mentioned,  and  being  so  indebted  as  in  the  [seconiT]  count  mentioned,  and 
the  moneys  in  those  counts  respectively  mentioned  being  in  arrear  and  un- 
paid, in  consideration  thereof,  afterwards  and  after  the  death  of  the  said 
E.  F.,  to  wit,  on,  [^-c]  promised  the  plaintiff,  as  executor  as  aforesaid,  to 
pay  him  the  said  several  moneys  on  request ;  And  whereas  also  [as  in  the 
last  form  from  the  asterisk,  unless  it  he  necessary  to  insert  a  count  on  causes  of 
action  after  the  death,  in  which  case  the  Form  3,  fost,  p.  113,  may  he  added  as 
a  fourth  count,  proceeding  from  the  asterisk  there,  and  concluding  with  profert, 
as  there  directed, 

21.  By  Administrator  of  Drawer  v.  Acceptor. 
Commencement  as  ante,  9,  Forms  1  to  4.]      For  that  whereas  the  said 
E.  F.  in  his  lifetime,  to  wit,  on  [Spc.  proceed  as  in  the  last  forms,  using  the 
word  *'  administrator  "  instead  of  "  executor ;"  and  profert,  as  ante,  9. 


22.  By  the  Drawer,  ^c.  against  the  Executor  or  Administrator  of 

the  Acceptor. 

Commencement  as  ante,  11  or  15,  Forms  C,  18,  descrihing  defendant's  repre- 
sentative character.l  For  that  whereas  the  said  plaintiff  heretofore,  in  the 
lifetime  of  the  said  E.  F.,  to  wit,  on  [(^-c]  made  his  bill  of  exchange  in 
writing,  and  directed  the  same  to  the  said  E.  F.,  and  tliereby  re(|uired  the 
said  E.  F.  to  pay  to  him  the  said  plaintiff  £W0  two  months  after  the  date 

(/c)  See  imt,  113,  note  (:)•  (0  See  note  (t).  ante,  48. 
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thereof,  which  period  had  elapsed  before  the  commencement  of  this  suit ; 
and  the  said  E.  F,  then  accepted  the  said  bill,  and  then  promised  the  plain- 
tiff to  pay  him  the  said  bill  according  to  the  tenor  and  effect  of  the  said  bill 
and  of  the  said  acceptance  thereof. 

And  whereas  also  the  said  E.  F.  in  his  lifetime,  to  wit,  on  \_Sj'c.']  was  in- 
debted to  the  plaintiff  in  the  sum  of  £ ,  for  goods  then  sold  and  delivered 

by  the  said  plaintiff  to  the  said  E.  F.,  at  his  request,  and  for  \_j)roceed  as  in 
the  Forms  7,  8,  9,  post,  p.  115,  attending  to  the  directions  there  given.  If 
Form  8  be  inserted,  commence  it  thus :]  "  And  whereas  also  the  said  E.  F., 
in  his  Ufetime,  having  so  accepted  the  said  bill,  drawn  by  the  plaintiff  in  man- 
ner and  form  as  in  the  first  count  mentioned,  and  being  so  indebted,"  [j^c.  as 
in  Form  8. 


23.  By  Indorsee  of  Executor  of  Drawer  v.  Acceptor. 
The  form  will  be  as  ante,  82,  No.  4,  excejjt  that  instead  of  the  common  in- 
dorsement by  the  drawer  to  the  plaintiff,  the  following  should  be  inserted:']  — 

"  And  the  plaintiff  saith,  that  heretofore,  to  wit,  on  the day  of , 

A.  D.  \j,he  date  of  the  will,  but  the  exact  day  is  not  material,']  the  said 

E.  F.  [the  drawer]  made  his  last  will  and  testament  in  writing,  and  thereby 
then  appointed  G.  H.  executor  thereof;  and  the  said  E.  F.  afterwards,  and 

after  the  drawing  of  the  said  bill,  to  wit,  on  the day  of ,  A.  d. 

[exact  day  not  material]  died,  and  the  said  G.  H.  then  proved  the  said  will, 
and  took  upon  himself  the  burthen  of  the  execution  thereof,  and  became 
executor  as  aforesaid,  and  as  such  executor  then  indorsed  the  said  bill  to  the 
plaintiff."  [_A  frofert  of  the  will  is  not  necessary ;  see  Stone  v.  Rawlinson, 
Willes,  559.  The  above  indorsement,  if  traversed,  may  be  proved  by  the  prO' 
duction  of  the  probate,  and  proof  of  the  executois  handwriting. 


24.  By  Indorsee  of  Administrator  of  Drawer  v.  Acceptor. 
Vide  last  form  and  observations  thereon.     The  indorsement  will  be  thus ;] 

And  the  plaintiff  saitli,  that  afterwards,  to  wit,  on  the  day  of , 

A.  D. [exact  day  immaterial]  the  said  E.  F.  [the  drawer]  died  intestate  ; 

and  afterwards,  to  wit,  on  [^-c.  the  date  of  letters  of  administration,  but  the 
precise  day  is  not  material,]  administration  of  all  and  singular  the  goods, 
chattels,  and  credits,  which  were  of  the  said  E.  F.,  deceased,  at  the  time  of 
his  death,  was  duly  granted  in  due  form  of  law  by  [William,  by  Divine  Pro- 
vidence Archbishop  of  Canterbury,  Primate  of  all  England  and  Metrapolitan,] 
to  one  G.  H. ;  and  the  said  G.  H.,  as  such  administrator,  then  indorsed  the 
said  bill  to  the  said  plaintiff. 
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25.  By  the  Assignees  of  a  Bankrupt  Drawer  against  the  Acceptor, 
with  the  common  Count,  laying  Promises  to  the  Bankrupt,  and  an 
Account  stated  with  the  Plaintiffs. 

Commencement  as  ante,  11,  Form  7.]  For  that  whereas  the  said  E.  F., 
before  he  became  a  bankrupt,  to  wit,  on  [<^'c.]  made  his  bill  of  exchange 
in  writing,  and  directed  the  same  to  the  defendant,  and  thereby  required  the 
defendant  to  pay  to  him  the  said  bankrupt  or  order  ^100:  5s.  6d.  two 
months  after  the  date  thereof,  which  period  had  elapsed  before  the  com- 
mencement of  this  suit ;  and  the  defendant  then  accepted  the  said  bill,  and 
then  promised  the  said  E.  F.,  before  he  became  a  bankrupt,  to  pay  him  the 
amount  of  the  said  bill,  according  to  the  tenor  and  effect  thereof  and  of  the 
said  acceptance : 

And  whereas  also  the  defendant,  before  the  bankruptcy  of  the  said  E.  F., 
to  wit,  on  &c.  \_anT/  day  before  his  bankruptcy^  was  indebted  to  the  said  E.  F. 
in  £ ,  for  goods  then  sold  and  delivered  by  the  said  E.  F.  to  the  de- 
fendant at  his  request,  and  for  [insert  any  other  cause  of  action  as  ante,  46, 
Form  1,  to  the  asterisk,  taking  care  to  write  throughout  the  name  of  the  bank- 
rupt E.  F.for  "  the  plaintiff,"  and  proceed  thus :']  and  the  defendant,  in  con- 
sideration of  the  last-mentioned  premises,  afterwards  and  before  the  bank- 
ruptcy of  the  said  E.  F.,  to  wit,  on  the  day  and  year  last  aforesaid,  promised 
the  said  E.  F.  to  pay  him  the  last-mentioned  money  (?w)  on  request,  [if  it  he 
probable  that  a  jiromise  to  the  plaintiff  can  be  proved  (see  note  (ii),  ante,  &S\ 
here  insert  the  next  form  as  a  third  count  (see  note  (f),  ante,  63)  ;  if  not,  pro- 
ceed thus  ;]  And  whereas  also*  the  defendant,  after  the  bankruptcy  of  the 
said  E.  F.,  to  wit,  on,  &c.  [any  day  after  his  bankruptcy  and  before  declara- 
tion'] was  indebted  to  the  plaintiffs,  as  assignees  as  aforesaid,  in  £ ,  for 

money  then  found  to  be  due  from  the  defendant  to  the  plaintiffs,  as  assignees 
as  aforesaid,  upon  an  account  then  stated  between  the  defendant  and  the 
plaintiffs,  as  assignees  as  aforesaid :  and  the  defendant,  after  the  bankruptcy 
of  the  said  E.  F.,  to  wit,  on  the  day  and  year  last  aforesaid,  in  consideration 
of  the  last-mentioned  premises,  promised  the  plaintiffs,  as  assignees  (ii)  as 
aforesaid,  to  pay  them  the  last-mentioned  (o)  money  on  request,  yet  the 
defendant  hath  disregarded  his  promises  and  hath  not  paid  any  of  the  said 
several  moneys  or  any  part  thereof  either  to  tlie  said  E.  F.  before  he  became 
bankrupt  or  to  the  plaintiffs,  as  assignees  as  aforesaid,  since  the  bankruptcy 
of  the  said  E.  F.,  to  the  damage  of  the  plaintiffs,  as  assignees  as  aforesaid, 
of  .£ ,  and  therefore  they  bring  their  suit,  &c. 


26.  Second  Count,  laying  the  Promise  entirely  to  the  Plaintiffs. 
And  whereas  also  the  defendant,  having  so  accepted  the  said  bill  drawn 

(m)  Observe  tlie  notes  (t)  and  (u),  ante,  («)  See  a»te,  64,  note  (ft). 

48,  as  to  the  promise  and  breach.  (o)  See  note  (f),  ante,  48. 
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by  the  said  E.  F.  before  he  became  bankrupt,  in  manner  and  form  as  in  the 
\_first\  count  mentioned,  and  being  so  indebted  as  in  the  [secon(r\  count 
mentioned,  and  the  moneys  in  those  counts  respectively  mentioned  being  in 
arrear  and  unpaid,  in  consideration  thereof,  afterwards,  and  after  the  bank- 
ruptcy of  the  said  E.  P.,  to  wit,  on  [^-c]  promised  the  plaintiffs,  as  assignees 
as  aforesaid,  to  pay  them  the  several  moneys  on  request;  And  whereas  also 
[as  in  the  last  form  from  the  asterisk,  unless  it  be  necessary  to  insert  a  count  on 
causes  of  action  after  the  bankruptcy,  in  which  case  the  Form  3,  a)}te,  63, 
may  be  added  as  a  fourth  count,  commencing  it,  "  And  whereas  also,"  SfC, 


27.  The  like,  hy  Assignees  of  Drawer j  an  Insolvent  Debtor,  against 

Acceptor. 
Commencement  as  ante,  11,  Form  7.]  For  that  whereas  the  said  E.  F. 
heretofore  and  before  his  estate  and  effects  vested  in  the  plaintiffs,  as  assig- 
nees as  aforesaid,  by  order  in  that  behalf  made  by  the  Court  for  the  relief 
of  insolvent  debtors  in  England,  according  to  the  provisions  of  the  said 
statutes,  to  wit,  on  \_SfC.']  made  his  bill  of  exchange  in  writing,  and  directed 
the  same  to  the  defendant,  and  thereby  required  the  defendant  to  pay  to  him 
the  said  E.  F.  ^100,  two  months  after  the  date  thereof,  which  period  had 
elapsed  before  the  commencement  of  this  suit ;  and  the  defendant  then,  and 
before  the  vesting  of  the  estate  and  effects  of  the  said  E.  F.  in  the  plaintiffs, 
as  assignees  as  aforesaid,  accepted  the  said  bill  and  then  promised  the  said 
E.  F.  to  pay  the  same  according  to  the  tenor  and  effect  thereof  and  of  the 
said  acceptance  thereof.  [Proceed  as  in  the  last  form,  with  the  necessary 
alterations  in  regard  to  the  insolvency  instead  of  bankruptcy,  attending  to  the 
suggestions  there. 


28.  By  the  surviving  Drawer,  against  the  Acceptor,  with  the  common 
Count,  laying  Promises  to  the  Plaintiff  and  Deceased  jointly,  and 
an  Account  stated  tvith  the  Plaintiff  as  survivor,  (p) 

Commencement,  ante,  17,  Forms  25  or  26.]  For  that  whereas  the  plaintiff, 
and  one  E.  F.  since  deceasd,  in  the  lifetime  of  the  said  E.  F.,  to  wit,  on  [SfC."] 
made  their  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defend- 
ant, and  thereby  required  the  defendant  to  pay  to  the  plaintiff  and  the  said 

E.  F.  £ [two]  months  after  the  date  thereof,  which  period  liad  elapsed 

before  the  commencement  of  this  suit ;  and  the  defendant  then  accepted  the 
said  bill,  and  then  promised  the  plaintiff  and  the  said  E.  F.,  since  deceased,  to 
pay  the  same  according  to  the  tenor  and  effect  thereof  and  of  the  said  accept- 
ance thereof.  [Add  such  part  of  the  common  count  as  applies,  on  the  principle 
of  the  Form  25,  p,  93,  laying  in  that  count  the  debt  and  promise  to  the  said 

(p)  See  Jei<  ^.Douglass,  4  B.  £c  Aid. 374. 
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"  plaintiff  and  E.  F.,  since  deceased,"  instead  of  "  to  the  bankrupt  before 
his  bankruptcy ;"  if  necessary  a  third  count  may  be  added,  as  in  Form  26, 
laying  the  debts  to  the  deceased,  and  the  promise  to  the  plaintiff  alone,  as  sur- 
vivor, (otherwise  such  promise  is  not  proveable,)  and  an  account  stated  with  the 
plaintiff  {only),  not  noticing  the  deceased.  It  may  also  frequently  be  advisable 
to  add  a  fourth  count  for  debts  accruing  after  the  death  entirely  to  the  plain- 
tiff.    See  post,  "Partners." 

A  form  against  a  surviving  party  to  a  bill  is  not  given,  it  being  unnecessary 
to  declare  against  a  survivor  specially  as  such.  He  may  be  sued  as  if  he  alone 
made,  or  indorsed,  or  accepted,  the  bill,  ^-c.  He  cannot  plead  the  non-joinder 
in  abatement,  as  he  cannot  aver  the  other  party  is  alive  ;  and  no  objection  can 
effectually  be  made  at  the  trial  on  the  ground,  of  a  variance;  Mountstephen  v, 
Brooke,  1  B.  &  Al.  224. 


29.  By  Husband  and  Wife,  on  a  Bill  draion  by  and  payable  to  the 
Wife  before  Marriage,  against  the  Acceptor. 

Commencement  as  ante,  16,  Form  20.]  For  that  whereas  the  said  E., 
whilst  she  was  unmarried,  to  wit,  on  [^c]  made  her  bill  of  exchange  in 
writing,  and  directed  the  same  to  the  defendant,  and  thereby  required  the 

defendant  to  pay  to  her  the  said  E.  £ [two]  months  after  the  date 

thereof,  which  period  had  elapsed  before  the  commencement  of  this  suit ; 
and  the  defendant  then  accepted  the  said  bill,  and  then  promised  the  said 
E.,  whilst  she  was  unmarried,  to  pay  the  same  according  to  the  tenor  and 
effect  thereof  and  of  the  said  acceptance  thereof.  [Add  count  on  the  original 
consideration  on  the  principle  of  Form  19,  ante,  p.  90,  laying  the  debt  and 
promise  to  pay  "  to  the  said  E.  whilst  she  was  unmarried,"  and  a  third  count 
as  in  Form  20,  charging  that  the  debts  were  due  to  the  wife  dum  sola,  and 
laying  the  promise  to  the  plaintiffs  since  their  intermarriage ;  see  post,  "  Hus- 
band and  Wife."  When  the  husband  alone  may  sue  on  a  bill  to  the  wife  dum 
sola,  Macneilage  v.  HoUoway,  1  B.  &  Aid.  218 ;  Richards  v.  Richards,  2  B. 
&  Ad.  447.  The  assignees  of  a  bankrupt  cannot  sue  alone  on  a  note  given  to 
the  wife  dum  sola,  payable  to  her  order;  Sherington  v.  Yates,  1  D.  &  L.  1032; 

S.  C.  12  M.  &  W.  855. 

-— ♦ — 

30.  Against  Husband  and  Wife,  on  Bill  accepted  by  her  before 

Marriage. 
Commencement  against  defendant,  "  and  E.  his  wife,  who  have  been  sum- 
moned, &c."  as  ante,  1,  6,  or  7.]   For  that  whereas  G.  H.,  whilst  the  said  E. 
was  unmarried,  to  wit,  on  [<5'C.]  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  the  said  E.  whilst  she  was  unmarried,  and  thereby 

required  the  said  E.  to  pay  to  the  said  G.  H.  or  order  £ two  months 

after  the  date  thereof,  which  period  had  elapsed  before  the  commencement 
of  this  suit ;  and  the  said  E.,  whilst  she  was  unmarried,  then  accepted  the 
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said  bill,  and  the  said  G.  H.  then  indorsed  the  same  to  one  I.  K.,  who  then 
indorsed  the  same  to  the  plaintiff,  and  the  said  E.,  whilst  she  was  unmarried, 
then  promised  the  plaintiff  to  pay  him  the  amount  of  the  said  bill  according 
to  the  tenor  and  effect  thereof  and  of  the  said  acceptance  and  indorsements. 
[^/4dd  a  count  on  the  original  debt,  on  the  principle  of  Form  25,  ante,  p.  93, 
charging  that  "the  said  E.,  whilst  she  was  unmarried,  was  indebted,"  SfC. 
and  laying  a  promise  by  her  nhilst  unmarried;  and  breach,  "that  E.  whilst 
unmarried  and  defendants  since  their  intermarriage,  have  respectively  disre- 
garded the  said  promises^  and  have  not  nor  hath  either  of  them  paid  any 
of  the  said  moneys,"  SfC.  A  count  laying  a  promise  by  both  the  defendants 
since  their  marriage  cannot  he  inserted;  see  Morris  v,  Norfolk,  1  Taunt.  212; 
Pittam  V.  Foster,  1  B.  &  C.  248. 


IV.— ON  FOREIGN  BILLS. 


31.  Drawer  {or  Indorser)  against  Acceptor. 

Commencement,  ante,  5.]  For  that  whereas  the  plaintiff  [or  "  one  E.  F."] 
on  [Sf-c.']  in  parts  beyond  the  seas,  (^)  to  wit,  at  Paris,  [or  "  Dublin,  in  Ire- 
land," (?) ]  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to 
the  defendant,  and  thereby  required  the  said  defendant  to  pay  ["  that  his 
second  of  exchange  {according  to  the  bill),  first  and  third  of  the  same  tenor 
and  date  not  paid"  (*)]  to  the  plaintiff  [or  "  one  G.  H."]  or  order,  ^100 :  5s.  6d. 
sterling,  [or  "  3000  francs"]  two  months  (f)  after  date  thereof,  [or  "  at  two 
usances,  (?<)  that  is  to  say,  at  two  calendar  months  (w)  after  the  date  thereof," 
[according  to  the  bill,']']  which  period  had  elapsed  before  the  commencement  of 
this  suit,  [if  the  action  be  by  an  indorsee,  state  the  drawer  s,  E.  F.'s,  indorse- 
ment {v)  to  the  plaintiff  in  the  common  form,]  and  the  defendant  then  accepted  (a;) 
the  said  bill,  and  then  promised  the  plaintiff  to  pay  the  same  according  to  the 
tenor  and  effect  thereof  and  of  the  said  acceptance  thereof,  but  did  not  pay 
the  same  when  due.  [When  the  bill  is  to  be  paid  in  foreign  money,  add  the 
following  averment:  (y)  "And  the  said  plaintiff  avers  that  the  sum  [of  3000 
francs]  in  the  said  bill  mentioned,  at  the  time  of  making  the  said  bill,  and 


(5)  This  is  a  necessary  averment  though  a  Form  No.  10. 

foreign  town  be  mentioned,  otherwise  the  bill  (u)  See  Buckley  v.  Campbell,  1  Saik.  131  ; 

will  be  taken  to  be  an  inland  bill,  Sprowle  v.  Smart  v.  Deaii,  3  Keb.  645. 

Legge,  1  B.  &  C.  16  ;  Keamev  v.  King,  2  B.  (v)  As  to  a  transfer  abroad  of  a  foreign 

&  Aid,  301  ;  and  the  defendant  might  treat  bill,  Trimbly  v.  Vignier,  1  B.  N.  C.  151  ;  or 

it  as  such  in  pleading,  and  deny  that  he  in-  note,  Bentley  v.  Northouse,  1  Mood.  &  M.  66. 

dorsed,  Sec.  "  the  said  in/un^i  bill;"  Armani  (i)  What  amounts  to  an  acceptance  of  a 

V.  Castriqne,  2  D.  &  L.  440  ;  S.  C.  13  M.  &  foreign  bill.  Bank  of  Ireland  v.  Archer,  11  M. 

W.  443.  &  \V.  383;  Billing  v.  Devaux,  3  M.  &  G. 

(r)  See  Kearney  v.  King,  2  B.  &  Al.  301 ;  565 ;   promise  to  accept,  Grant  v.  Hunt,  1 

Sprmvle  v.  Legge,  1  B.  &  C.  16.  Com.  B.  44. 

(s)  As  to  this  condition,  see  Holdsworth  v.  (y)  See  Simmonds  v.   Parminter,  1  Wils. 

//unter,  10  B.  &  C.  449.  185;    Kearney  v.  King,  Sprowle  y,  Legge, 

(()  If  payable  ajter  sight,  see  ante,  85,  iupru. 
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when  the  same  became  due,  was  and  is  of  great  value,   to  wit,  of  the  value 

o({_£ ]  of  lawful  money  of  Great  Britain."    [^Add  count,  a7id  conclude 

as  dircted,  ante,  80,  Form  No.  1. 

32.  Indorsee  v.  Drawer  of  Foreign  Bill — Default  Acceptance. 

Covuiiencemcnt,  ante,  5.]  For  that  whereas  the  defendant,  on  [^-c]  in 
parts  beyond  the  seas,  to  wit,  at  [Paris,]  made  his  bill  of  exchange  in  writing, 
and  directed  the  same  to  one  E.  V.,  and  thereby  required  the  said  E.  F.  to 
pay(2)  to  the  said  defendant  [or  "  one  G.  H."]  or  order  £100:  5s.  6d. 
sterling  (a)  two  months  after  the  date  thereof,  (/>)  which  period  had  elapsed 
before  the  commencement  of  this  suit,  (c)  And  the  defendant  then  indorsed 
the  said  bill  of  exchange  [to  one  G.  H.,  who  then  indorsed  the  same  to  one 
J.  K.,  who  then  indorsed  and  delivered  the  same]  to  the  plaintiff.  And  the 
said  bill  was  then  presented  to  the  said  E.  F.  for  acceptance,  and  the  said 
E.  F.  then  refused  to  accept  the  same.  [If  the  bill  be  drawn  in  sets,  add  this 
averment  "  nor  did  nor  would  he  accept  the  s&\di  first  or  third  of  exchange  in  the 
said  bill  mentioned"  (f/)]  whereupon  the  said  bill  was  then  duly  protested  (e) 
for  non-acceptance  thereof,  of  all  which  the  defendant  then  had  due  notice ; 
and  the  plaintiff  avers,  that  by  reason  of  the  premises,  he  hath  incurred 
divers  expenses,  to  wit,  to  the  amount  of  £,5  in  and  about  the  noting,  pro- 
testing and  re-exchange  of  the  said  bill,  and  for  commission  and  postages 
incidental  thereto  ;  (/)  and  the  defendant  then,  [_8fc.  conclude  as  in  Form 
No.  (i,  ante,  83,fro7n  the.  * 


33.  Indorsee  against  Drawer  of  Foreign  Bill — Default  Payment. 

Commencement,  ante,  .j.]  For  that  whereas  the  defendant,  on  [4-c.]  in 
•parts  beyond  the  seas,  to  wit,  at  [Paris,]  made  his  bill  of  exchange  in 
writing,  and  directed  the  same  to  one  E.  F.,  and  thereby  required  the  said 
E.  F.  to  pay(^)  to  the  said  defendant  or  order  £100:  5s.  6d.  sterling,  (/<) 
two  months  after  the  date  thereof,  (g)  which  period  had  elapsed  before  the 
commencement  of  this  suit,  (i)  And  the  said  defendant  then  indorsed  the 
said  bill  to  [one  G.  H,  who  then  indorsed  the  same  to]  the  plaintiff.  And 
the  said  E.  F.  did  not  pay  the  said  bill,  although  the  same  was  presented  to 

(s)  Observe  last  form  and  the  notes.  (t)  As  to  the  omission  of  this  averment, 

(o)  If  payable  in  foreign  money,  observe  see  Sulovioits  v.  Stavelti,  3  Doug.  298  ;  Cliit. 

the  last  form.  jun.  H.   423  ;  see    Wilherleji  v.  Samjield,    1 

(6)  If  payable  at  usances,  &c.  observe  the  Sho.  127  ;  Chit.  jun.  B.  173  ;  id.  61. 

last  form.  (/  )  See  Kemlrick  v.  Lomax,  2  C.  &  J,  407. 

(c)  This  allegation  is  in  all  cases  unnc-  (g)  Observe  Form  No.  31,  supra,  and  the 
cessary,  ante,  80,  note(m)  ;  but  in  tlie  case  notes  to  that  form, 

in  the  text  the  right  of  action  accrues  imme-  (h)  If  payable   in  foreign   money,  or   at 

diately  on  non-acceptance,  protest  and  notice  ;  usances,  or  after  sight,  or  drawn  in  sets,  ob- 

Whitehead  v.  Walker,  9  M.  &  W ,  506.  serve  Form  No.  31,  supra. 

(d)  Starke    v.    Cheesemun,    Carth.    509;  (i)  See  «»(«,  note  (c). 
Weg;erslpff«  v.  Keene,  Stra.  214. 

H 
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Iiim  on  the  day  when  it  became  duo,  whereupon  the  said  bill  was  then  duly 
protested  for  non-payment  thereof,  of  all  which  the  defendant  then  had  due 
notice.     [^Conclude  as  in  Form  No.  G,  a7ite,  83,fro7n  the.  * 


34.  Indorsee  v.  Acceptor  of  Foreign  Bill  supra  Protest,  (i) 
Commencement,  ante,  5.]     For  that  whereas  one  E.  F.  on  [4c.]  in  parts 
beyond  the  seas,  to  wit,  at  [Paris,]  made  his  bill  of  exchange  in  writing, 
and  directed  the  same  to  one  G.  H.  and  thereby  required  the  said  G.  H. 

to  pay  (^")  to  the  said  E.  F.  or  order,  £ (I)  two  months  after  the  date 

thereof,  (/)  which  period  had  elapsed  before  the  commencement  of  this 
suit.  And  the  said  E.  F.  then  indorsed  the  same  to  [L.  M.  who  then  in- 
dorsed the  same  to]  the  plaintiff,  and  the  said  bill  was  then  presented  to  the 
said  G.  H.  for  acceptance,  and  he  then  refused  to  accept  the  same,  where- 
upon the  said  bill  was  then  protested  for  non-acceptance  thereof,  of  all  which 
the  defendant  then  had  notice.  And  thereupon  the  defendant,  in  order  to 
prevent  the  said  bill  from  beiftg  sent  back  and  returned  to  the  said  E.  F. 
[the  drawer']  did  under  the  said  protest  accept  the  said  bill,  and  the  said 
G.  H.  \the  original  draivee]  did  not  pay  the  said  bill,  although  the  same  was 
presented  (m)  to  him  for  payment  on  the  day  when  it  became  due,  where- 
upon the  said  bill  was  then  duly  protested  (n)  for  non-payment  thereof,  of 
all  which  the  defendant  then  had  due  notice.  [_Add  a  count  upon  the  original 
debt,  and  conclude  as  directed,  ante,  83,  Form  No.  5,  from  the.  * 


FOR  BOARD  AND  LODGING,  (o) 

Commencement  as  ante,  46,  Form  1.]  For  the  use  and  occupation  of 
certain  rooms,  apartments,  and  furniture  of  the  plaintiff,  before  that  time 
used  and  enjoyed  by  the  defendant,  ["  and  other  persons,"  if  the  fact  he  so,] 
at  his  request  and  by  the  permission  of  the  plaintiff,  and  for  meat,  drink, 
attendance  and  other  necessaries  and  goods  by  the  plaintiff  found  and  pro- 
vided for  the  defendant,  [*'  and  other  persons,"]  at  his  request ;  and  for  [state 
money  paid  or  other  debt,  and  conclude  with  account  stated,  Sj'C.  as  ante,  4G, 
Form  1. 


(i)  See  form  Mitchell  v.  Baring,  4  C.  &  P.  and  was  boarded  and  lodged  under  an  entire 

35;  S. C.  10  B.  &  C.  4.  contract  for  board  and  lodging;  Atlwaters  v. 

(fe)  Observe  Form  No.  31,  supra.  Conrlueii,  1  C.  &  Marsh.  51.     It  is  necessary 

(/)  If  payable  in  foreign  money,  or   at  for  the  plaintiff  to  prove  that  the  defendant 

usances,  or  after  sight,' or  drawn  in  sets,  vide  and  he  came  first  together  on  the  terms  that 

Form  No.  31 ,  supra.  the  board  and  lodging  was  to  be  paid  for,  and 

(m)  Presentment/ocpfli/men/  to  the  drawee  that  it  was  not  to  be  furnished  gratuitously  ; 

is  necessary  ;  Williams  v.  Cermaine,  7  B.  &  C.  Davies  v.  Davies,  9  C.  &  P.  87.     Where  the 

468.         "  defendant  was  only  a  lodger,  see  the  form, 

(n)  The  second  protest  is  necessary  ;  Houre  post,  tit.  "  Landlord  and  Tenant."   Tlie  plain- 

V.  Cazenove,   16   East,   391 ;  Vundemvall  v.  tiffshould  declare  for  necessaries  as  post,  tit. 

Tyrrell,  1  Wood.  &  JM.  87.  "  Necessaries,"  if  the  defendant  were  not  an 

(o)  This  is  the  proper  form  where  the  de-  inmate,  but  was  casually  supplied,  as  in  the 

fendant  was  an  inmate  in  the  plaintiff's  house,  case  of  an  innkeeper's  guest,  &c. 
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BROKER. 

See  "  Agent,"  aide,  51. 


BY  AND  AGAINST  CARRIERS,  {p) 


1.  By  a  Carrier  for  the  Carriage  of  Goods  hy  Land.{q) 
Commencement  as  ante,  4G,  Form  1.]     For  the  carriage  of  goods  by  the 
plaintiff  carried  and  conveyed  in  carts  and  otlier  carriages  for  the  defendant 
at  his  request  [conclude  with  account  stated  and  breach,  as  ante,  48,  Form  1. 


2.  For  the  Freight  of  Goods,  (r) 
Commencement  as  ante,  45.]  For  freight  ["  primage  and  average,"  if 
claimed,']  payable  by  the  defendant  to  the  plaintiff  for  and  in  respect  of  the 
conveyance  and  delivery  (s)  by  him  for  the  defendant  and  at  his  request,  of 
divers  goods  and  chattels  in  and  on  board  of  certain  ships  and  vessels  from 
divers  places  to  divers  other  places,  ["  and  the  loading,  unloading  and  deli- 
very thereof,"  if  the  fact  be  so,]  for  the  defendant  at  his  request,  and  for,  &c. 
[Conclude  ivith  account  slated  and  breach,  as  ante,  48,  Form  1. 


3.  For  Lighterage. 
Commencement  as  ante,  46.]     For  the  lighterage  of  goods  by  the  plaintiff, 
conveyed  in  lighters  and  other  vessels  of  the  plaintiff,  and  by  him  shipped 
and  landed  from  and  out  of  the  same  for  the  defendant  at  his  request,  and 
for  [account  stated  and  brdachj  as  ante,  48,  Form  1. 


4.  J3y  the  Master  of  a  Ship,  on  the  Bill  of  Lading,  against  the 
Consignee  of  Goods,  for  not  receiving  the  Goods  from  the  Ship  in  a 
reasonable  time,  {t) 

For  that  whereas  the  defendant  on  [^'c]  at ,  caused  to  be  shipped  on 

(j))  See  Story  on  Bailments;  Chit.  jun.  out  proof  of  a  special  contract  to  pay,  unless 

Contr,  Index,  in  voc.  there  is  a  bill  of  lading ;  Coleman  v.  Lambert, 

(q)  The  common  count  for  work  sulTices  ;  5  M.  &:  W.  502. 

ante,  46,  obs.  (s)  It  is  necessary  to  aver  a  delivery  ;  Amos 

(r)  See  in  general   Abbott  on  Ship,  by  v.  Temperley.Q  M.  &  W.  808;  when  freight 

Serjt.  Shee  ;  3  Chit.  Comm.  Law,  407.   Debt  pro  rata  car.  be  recovered,  Vlierboom  v.  Chap- 

or  assumpsit  lies;  but  if  there  be  a  covenant  jiian,  13  RI.  &  \V.  230. 

under  seal,  the  remedy  is  debt  or  covenant.  (f)  Evans  v.  Forster,  1  B.  &  Ad.  118. 
The  above  common  form  sulHces  against  the  The  master,  though  he  may  sue  as  above, 
indorsee  of  a  bill  of  lading  ;  Doiigal  v.  Kein-  cannot  sue  for  demurrage  on  an  implied  con- 
hie,  3  Bing.  383  ;  when  such  indorsee  liable,  tract;  see  Brottncker  v.  Hcolt,  4  Taunt.  1  ; 
Sanders  v.  Vanzeller,  2  ii.  k  D.  24  1;  S.C.  Jesson  v.  Sollv,  id.  52,  post,  111,  notc(r). 
4  Q.  B.  2G0  ;  when  to  declare  specially,  /Imos  But  if  the  ship  were  detained  longer  than  the 
V.  Temperley,  8  iM.  lS;  \V.  808.  Kither  the  usage  of  trade  warranted,  a  special  action  will 
owner  or  captain  may,  in  general,  sue  for  lie;  Horn  v.  Bensusan,  2  M.  iS:  Hob.  326; 
freight;  but  the  consignee  is  not  liable  with-  S.  C.  9  C.  &  P.  709. 

H  2 
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board  a  ship  called  the  Betsy,  then  lying  in  the  port  of ,  vvhereof  the 

plaintiff  was  master,  divers  goods  and  chattels,  then  represented  to  be  in 
good  order  and  well-conditioned,  to  be  delivered  in  the  like  good  order  and 
condition  at  the  port  of  London  (all  and  every  the  dangers  of  the  seas  and 
navigation  excepted)  unto  the  defendant  or  his  assigns,  he  or  they  paying 
certain  freight  for  the  said  goods  then  agreed  upon,  and  the  plaintiff  then 
received  the  said  goods  on  board  the  said  ship,  and  then  agreed  with  the  de- 
fendant to  deliver  to  him  the  said  goods  and  chattels  as  aforesaid,  and  in 
consideration  of  the  premises  the  defendant  then  undertook  and  promised 
the  plaintiff  to  accept  and  receive  the  said  goods  and  chattels  at  the  port  of 
London  from  the  plaintiff  in  a  reasonable  time  after  the  defendant  should  have 
notice  of  the  plaintiff  being  ready  to  deliver  the  same  as  aforesaid  ;  and  the 
plaintiff  avers  that  the  said  vessel  afterwards,  to  wit,  on  [«^c.]  arrived  with  the 
said  goods  in  the  said  port  of  London,  and  that  the  plaintiff  was  then  ready  to 
deliver  them  to  the  defendant  as  aforesaid,  of  which  the  defendant  then  had 
notice,  and  although  a  reasonable  time  for  the  defendant  to  accept  and  receive 
the  said  goods  at  the  port  of  London,  after  he  had  such  notice  as  aforesaid, 
had  elapsed  before  the  commencement  of  this  suit,  and  although  the  plaintiff 
was  always  during  such  reasonable  time  after  such  notice  as  aforesaid  ready 
and  willing  (m)  to  land  and  deliver  the  said  goods  as  aforesaid  to  the  defendant, 
of  which  the  defendant  during  all  that  time  had  notice,  yet  the  defendant  did 
not  nor  would,  although  then,  and  within  such  reasonable  time  as  aforesaid, 
to  wit,  on  [^c]  requested  by  the  plaintiff  so  to  do,  within  such  reasonable 
time,  or  at  any  other  time,  accept  or  receive  the  said  goods  and  chattels,  or 
any  part  thereof,  but  wholly  neglected  and  refused  so  to  do  for  a  great  and 
unreasonable  time,  to  wit,  twenty  days  after  the  expiration  of  such  rea- 
sonable time  from  the  period  when  he  had  such  notice  as  aforesaid.  And 
thereby  the  said  ship  was  during  that  time  detained  at  the  said  port  of 
London,  and  the  plaintiff  incurred  and  was  put  to  great  costs  and  charges, 

amounting  to  £ ,  in  maintaining  the  crew  of  the  said  ship  during  the 

said  time,  and  was  deprived  of  the  use  of  the  ship  and  the  profits  thereof 
during  such  time.     To  the  plaintiff's  damage  [4"C.] 


CARRIERS  BY  LAND. 

Obs.  See  Chit.  jun.  Cont.  Index,  in  voc;  Selw.  N.P.  tit.  "Carriers."  The  remedy  is 
assumpsit  or  case  ;  see  forms,  post,  Declarations  in  Case,  tit.  "  Carrier,"  where  the 
law  on  tliis  subject  is  more  fully  given.  In  general  tlie  consignee  should  be  the 
plaintiff;  1  Chit.  Plead.  7th  ed.  G  ;  Chit.  jun.  Con  tr. ;  except  where'the  property 
has  not  passed  to  him  ;  Coatcs  v.  Chaplin,  .'5  Q.  B.  dSS.  It  is  sufficient  to  sue  one 
of  several  carriers  in  partnership ;  1  W.  4,  c.  68,  s.  5.  At  common  law  a  public 
carrier  is  liable  absolutely  for  the  loss  of  goods,  except  in  case  of  loss  by  the  act  of 
God  or  the  king's  enemies  ;  Jones  on  Bailm.  104;  Cogg  v.  Bernard,  Ld.  Raym. 
918  ;  Macklin  v.  Water/iouse,  and  Rilei/  v.  Uorne,  2  M.  &  P.  319,  331 ;  5  Bing. 


(i()  This  averment  is  necessary,  Granger      other  form  for  not  accepting  goods  from  a 
,  Dacre,  12  M.  &   \V.  432,  where  see  an-       lighter.  4 
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212,  217,  same  cases, per  Cur.  By  the  Carriers'  Act,  1  W.4,  c.  68,  sect.  1,  "no 
mail  contractor,  stage-coach  proprietor,  or  other  common  carrier  bi/  land  for  hire 
shall  be  liable  for  the  loss  of  or  injury  to  any  article  or  property  of  the  descrip- 
tion following,  that  is  to  say,  gold  or  silver  coin  of  this  realm,  or  of  any  foreign 
state,  or  any  gold  or  silver  in  a  manufactured  or  unmanufactured  state,  or  any 
precious  stones,  jewellery,  watches,  clocks  or  time-pieces  of  any  description, 
trinkets,  bills,  notes  of  the  governor  and  company  of  the  banks  of  England,  Scot- 
land and  Ireland,  or  of  any  other  bank  in  Great  Britain  or  Ireland,  orders,  notes 
or  securities  for  payment  of  money,  English  or  foreign  stamps,  maps,  writings, 
title  deeds,  paintings,  engravings,  pictures,  gold  or  silver  plate  or  plated  articles, 
glass,  china,  silks  in  a  manufactured  or  unmanufactured  state,  and  whether 
wrought  up  or  not  wrought  up  with  other  materials,  furs  or  lace,  or  any  of  them, 
contained  in  any  parcel  or  package  which  shall  have  been  delivered  either  to  he 
carried  for  hire  or  to  accompany  the  person  of  any  passenger  in  any  mail  or  stage- 
coach or  other  public  conveyance,  wlien  the  value  of  such  article  or  articles  or 
property  contained  in  such  parcel  or  package  shall  exceed  the  sum  of  £1 0 ;  unless 
at  the  time  of  the  delivery  thereof  at  the  office,  warehouse  or  receiving-house  of 
such  mail  contractor,  coach  proprietor  or  other  common  carrier,  or  to  his,  her  or 
their  book-keeper,  coachman  or  other  servant,  for  the  purpose  of  being  carried, 
or  of  accompanying  the  person  of  any  passenger  as  aforesaid,  the  value  and  nature 
of  such  article  or  articles  or  property  shall  have  been  declared  by  the  person 
sending  or  delivering  the  same  (see  Boys  v.  Fink,  8  C.  &  P.  8G1),  and  such  in- 
creased charge  as  is  hereinafter  mentioned,  or  an  engagement  to  pay  the  same, 
be  accepted  by  the  person  receiving  such  parcel  or  package." 

The  second  section  enacts,  "  that  when  any  parcel  or  package  containing  any  of 
the  said  articles  shall  be  so  delivered,  and  its  value  and  contents  declared  as 
aforesaid,  and  such  value  shall  exceed  the  sum  of  £10,  it  shall  be  lawful  for  such 
mail  contractors,  stage-coach  proprietors  and  other  common  carriers,  to  demand 
and  receive  an  increased  rate  of  charge,  to  be  notified  by  some  notice  affixed  in 
legible  characters  in  some  public  and  conspicuous  part  of  the  office,  warehouse  or 
other  receiving-house  where  such  parcels  or  packages  are  received  by  them  for 
the  purpose  of  conveyance,  stating  the  increased  rate  of  charge  required  to  be 
paid,  over  and  above  the  ordinary  rate  of  carriage,  as  a  compensation  for  the 
greater  risk  and  care  to  be  taken  for  the  safe  conveyance  of  such  valuable  articles ; 
and  all  persons  sending  or  delivering  parcels  or  packages  containing  such  valuable 
articles  at  such  office  shall  be  bound  by  such  notice  without  further  proof  of  the 
same  having  come  to  their  knoivledge." 

By  the  third  section,  "  when  the  value  shall  have  been  so  declared,  and  the  in- 
creased rate  of  charge  paid,  or  any  engagement  to  pay  the  same  shall  have  been 
accepted,  the  person  receiving  sucli  increased  rate  of  charge,  or  accepting  such 
agi-eement,  sliall,  if  thereto  required,  sign  a  receipt  for  the  package  or  parcel, 
acknowledging  the  same  to  have  been  insured  (which  receipt  shall  not  be  liable 
to  any  stamp  duty),  and  if  such  receipt  shall  not  be  given  when  required,  or 
such  notice  as  aforesaid  shall  not  have  been  affixed,  the  mail  contractor,  stage- 
coach proprietor,  or  other  common  carrier  as  aforesaid,  shall  not  be  entitled  to 
any  benefit  or  advantage  under  the  act,  but  shall  be  liable  as  at  the  common  laiv, 
and  be  liable  to  refund  the  increased  rate  of  charge." 

The  fourth  section  provides,  "  that  no  public  notice  or  declaration  shall  limit  or  in 
anywise  affect  the  liability  at  common  law  of  luiy  such  mail  contractors,  stage- 
coach proprietors,  or  other  public  connnon  carriers,  for  or  in  respect  of  any 
goods  to  be  carried  and  conveyed  by  them ;  but  that  they  shall  be  liable  as  at 
the  common  law,  to  answer  for  the  loss  of  or  injury  to  any  articles  and  goods 
m  lyspect  ichereof  they  may  not  be  entitled  to  the  benefit  of  the  act,  any  public 
notice  or  declaration  by  them  made  and  giveu  contrary  thereto,  or  in  anywise 
limiting  such  hability,  notwithstanding." 

Section  six  provides,  "  that  nothing  in  the  act  contained  shall  extend  or  be  con- 
strued to  annul  or  in  anywise  afiect  any  special  contract  between  such  mail  con- 
tractor, stage-coach  proprietor,  or  common  carrier,  and  any  other  parties,  for  the 
conveyance  of  goods." 

By  the  seventh  section  it  is  enacted,  "  that  where  any  parcel  or  package  shall  have 
been  delivered  at  any  such  office,  and  the  value  and  contents  declared,  and  the 
increased  rate  of  charges  been  j)aid,  and  such  parcel  or  package  shall  have  been 
lost  or  damaged,  the  party  entitled  to  recover  damages  in  respect  thereof  shall 
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also  be  entitled  to  recover  back  sucb  increased  charges  in  addition  to  the  value 
of  such  parcel  or  package." 

The  eighth  section  provides,  "  that  nothing  in  the  act  shall  protect  any  mail  con- 
tractor, stage-coach  proprietor,  or  other  common  carrier  for  hire,  from  liability 
to  answer  for  loss  or  injury  to  any  goods  or  articles  whatsoever,  arising  from  the 
felonious  (see  Bot/d  v.  Chapman,  2  Bing.  N.  C.  222,)  acts  of  any  coachman, 
guard,  book-keeper,  porter,  or  other  servant  in  his  employ ;  nor  to  protect  any 
such  coachman,  guard,  book-keeper,  or  other  servant,  from  liabihty  for  any  loss  or 
injury,  occasioned  by  his  own  personal  neglect  or  misconduct." 

By  the  ni?ith  section,  "  such  mail  contractors,  stage-coach  proprietors,  or  other 
common  carriers  for  hire,  are  not  to  be  concluded  as  to  the  value  of  any  such 
parcel  or  package  by  the  value  so  declared  as  aforesaid,  but  that  he  or  they  shall 
in  all  cases  be  entitled  to  require  from  the  plaintiff  proof'  of  the  actual  value  of 
the  contents  by  the  ordinary  legal  evidence  ;  and  that  the  mail  contractors, 
stage-coach  proprietors,  or  other  common  carriers,  as  aforesaid,  shall  be  liable 
to  such  damages  only  as  shall  be  so  proved  as  aforesaid,  not  exceeding  the  de- 
clared value,  together  with  the  increased  charges." 

The  statute  applies  even  to  bulky  goods  of  the  description  mentioned  in  the  act ; 
and  there  is  no  distinction  between  gross  and  ordinary  negligence,  the  carrier 
being  equally  protected  in  either  case,  {Hinton  v.  Dibden,  2  Q.  B.  64G) ;  he 
would  however  be  responsible,  notwithstanding  the  provisions  of  the  statute,  for 
unreasonable  delay  or  negligence  in  delivering  the  goods,  (Boyes  v.  Pink, 
supra),  or  for  wilful  misfeazance,  as  sending  the  goods  by  a  wrong  conveyance, 
but  in  such  case  the  declaration  should  be  framed  in  trover ;  (see  Chit.  Contr.) 


5.  Against  a  Railway  Company  or  other  Carrier  for  losing  Goods. 

For  that  whereas  the  defendant  before  and  at  the  time  of  the  making  of 
his  promise  hereinafter  mentioned  was  a  common  carrier  (x)  of  goods  and 
chattels  for  hire  in  and  by  a  certain  waggon  [or  "  coach,"  or  "  certain  car- 
riages running  upon  a  certain  I'ailroad,"]  from  a  certain  place,  to  wit,  from 

,  to  a  certain  other  place,  to  wit,  to ;  (//)  and  the  defendant  being 

such  carrier  as  aforesaid,  the  plaintiff  heretofore,  to  wit,  on  [<5'C.]  at  the 
request  of  the  defendant,  caused  to  be  delivered  to  him  as  such  carrier  (2) 
certain  goods  and  chattels,  to  wit  [<^'C.  describe  them  as  in  trover,  (a)]  of  the 

plaintift',  of  great  value,  to  wit,  of  £ ,  to  be  *  taken  care  of  and  safely  and 

securely  carried  (b)  and  conveyed  by  the  defendant,  as  such  carrier  as  afore- 
said, in  and  by  the  said  waggon  [or  "  coach,"  or  "  carriages,"]  from (y) 


(i)  Proof  of  this,  Upston  v.  Slack,  2  C.  &  Chester,"  no  variance,  there  being  no  evidence 

P.  598  ;  and  see  ihe  notes  to   the  I'ornis  in  of  any  other  Cliestir;   Woodward  v.  Booth,  7 

"  Case,"  post,  tit.  "  Carriers."     A    London  ii.  &  C.  503.  "  From  London,"  supported  by 

carman  is   not,  it  seems,  a  common   carrier,  evidence  of  "  from  Piccadilly,"  as  London  is 

His  contract  would  be  to  carry,  as  far  as  le-  a  uoinen  coUectivum  here  ;  BeckJ'ord  v.  Cmt- 

garded  the  neglect  of  himself  and  liis  servants,  icell,  5  C.  &  P.  243  ;  1  M.  6c  Rob.  187.  See 

but  not  to  insure  at  all  hazards,  and  a  decla-  also  Huymer   v.    llaip)wnd,   5   Taunt.   789  ; 

ration  against  him  should  be  framed  accord-  Ditcham  v.  Chivis,  1  M.  &:  P.  735.     A   mis- 

ingly  ;   Brind  v.  Dale,  8  C.  .V  P.  209  ;  6'.  C.  take  would  be  amendable  at  the  trial. 
2  i\I.  &  Rob.  80.     See  form,  &;c.  and  law  (z)  Evidence  of  this  when  the  goods  de- 

against  a  carrier  charged  as  a  bailee  for  losing  livered  to  the  carrier's  servant ;  Bnvs  v.  Piuk, 

goods  out  of  his  warehouse,  Ctnnis  v.  liohitis,  8  C.&:  P.  361  ;  and  see  Quignfi'i  v.  Duff,  I  JM. 

8  M.  &  \V.  258.  cS:  VV.  174. 

(I/)  The  /t'cHKHi  should  be  correctly  slated.  (o)  Or  peihaps  a  more  general  description 

From  "  Wbitechapel,  i\liddlesex,"  to  B.,  not  would  suffice  ;  see  2  Saund.  74  a. 
supported  by  evideoce.    "  From  Aldgate,  Lon-  (/>)  This  imports  the  absolute  and  exten- 

don,"  to   B. ;  Pucker  v.   Ciufklin,  2   Stark.  sive  common  law  responsibility,  and  may  not 

388.     "From   Chester,    in    the    county    of  always  be  correct :  see  su/ira,  note  (.r). 
Chester,  to  Shrewsbury ;"  proof  of  "  City  of 


DECLARATIONS  IN  ASSUMPSIT:— CARRIERS.  103 

aforesaid  to aforesaid,  and  there  within  a  reasonable  time  in  that  behalf  (c) 

to  be  safely  and  securely  delivered  by  the  defendant  for  the  plaintiff,  (d)  for 
reward  to  the  defendant ;  and  in  consideration  thereof,  he  the  defendant 
then  undertook  and  promised  the  plaintiff  to  take  care  of  the  said  goods  and 
chattels,  and  safely  and  securely  to  carry  and  convey  the  same  in  and  by  the 

said  waggon,  [or  "  coach,  &:c."]  from  aforesaid  to aforesaid,  and 

there  within  a  reasonable  time  in  that  behalf  safely  and  securely  to  deliver 
the  same  for  the  plaintiff;  and  although  the  defendant,  as  such  carrier  as 
aforesaid,  then  had  and  received  the  said  goods  and  chattels  for  the  purpose 
aforesaid,  yet  the  defendant,  not  regarding  his  said  promise,  did  not  take 
care  of  the  said  goods  and  chattels,  or  safely  or  securely  carry  or  convey  the 

same  from aforesaid  to aforesaid,  nor  there  within  a  reasonable 

time  in  that  behalf,  or  at  anytime,  safely  or  securely  deliver  the  same  for  the 
plaintiff,  although  a  reasonable  time  for  such  delivery  had  elapsed  before 
the  commencement  of  this  suit ;  and  the  defendant,  being  such  carrier  as 
aforesaid,  so  carelessly  and  negligently  behaved  and  conducted  himself  with 
respect  to  the  said  goods  and  chattels,  that  by  and  through  the  mere  care- 
lessness, negligence,  and  improper  conduct  of  the  defendant  and  his  servants 
in  that  behalf,  the  said  goods  and  chattels,  being  of  the  value  aforesaid, 
afterwards,  to  wit,  the  day  and  year  aforesaid,  became  and  were  and  are 
wholly  lost  to  the  plaintiff.     To  the  plaintiff's  damage  [SfC. 


6.  Against  a  Carrier  for  carelessly  delaying  the  carriage  and  delivery 

of  a  Parcel,  (e) 

Proceed  as  ante,  102,  Form  5,  to  the  asterisk,']  carried  and  conveyed  by  the 

said  defendant,  to  wit,  from aforesaid  to  aforesaid,  and  there  to 

be  delivered  by  the  defendant  to  the  said  plaintiff  (/)  within  a  reasonable 
time  in  that  behalf,  for  reward  to  the  defendant,  and  in  consideration  of  the 
premises,  the  defendant  then,  to  wit,  on  the  day  and  year  aforesaid,  pro- 
mised the  plaintiff  to  use  due  and  proper  care  and  diligence   in  and  about 

the  carrying  and  conveying  the  said  goods  and  chattels  from aforesaid 

to aforesaid,  and  there  delivering  the  same  to  the  said  plaintiff  in  a 

reasonable  time  then  following,  for  the  carriage,  conveyance,  and  delivery  of 
the  said  goods  and  chattels  as  aforesaid,  and  altliough  such  reasonable  time 
elapsed  long  before  the  commencement  of  this  suit,  yet  the  defendant,  not 

(c)  Sec  Raphael  v.  Pickford,  5  M.  &:  G.  no  liability  unless  he  received  tlie  goods,  or 
556.  Delivery  within  a  reasonable  lime  would  llie  sale  has  been  rescinded  by  agreement 
be  implied  by  law  ;  ibid.  with  the  consignor. 

(d)  Or    "to  one  ,"    if  the  consignee  (c)  See  (uife,  102,  obs.,  and /?i>_i/e5  v.  PinA, 

was  a  purchaser,  &c.  ;  Stephenson  v.  Hart,  4  8  C.  is:  1'.  361.     And  see  a  similar  form    in 

Bing.  476.     Hut  in   general  such  consitiuec  case  against  a  railway  company,  Pirk/iud  v. 

should  be   the   plalntilV;  ante,  obs.  p.   100;  Grand  Junction  llailuuii  Coin  pan  ij,  \1  M.  ic 

but  this  is  not  the  case  wliere  the  consignee  W.  755. 

was  by  express  agreement  to  be  subjected  to  (/)  See  anti;  note  (d). 
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regarding  his  said  promise,  did  not  nor  would  use  due  or  proper  care  or 
diligence  in  and  about  the  carrying  or  conveying  or  delivering  the  said  goods 
and  chattels  as  aforesaid,  or  any  of  them,  within  such  reasonable  time  as 
aforesaid,  but  wholly  neglected  and  refused  so  to  do  ;  and  by  reason  of  the 
carelessness,  negligence,  and  improper  conduct  of  the  defendant  and  his 
servants  in  that  behalf,  the  said  goods  and  chattels  were  not,  nor  were  any 
of  them,  delivered  to  or  received  by  the  plaintiff  until  the  expiration  of  a 
long  and  unreasonable  time  after  the  defendant  received  the  same  as  afore- 
said, and  after  the  time  when  the  same  should  have  been  delivered  to 
the  plaintiff,  to  wit,  one  month  after  such  last-mentioned  time  ;  and  by 
reason  of  the  premises  the  said  goods  and  chattels,  being  of  the  value  afore- 
said, were  depreciated  in  value,  and  became  and  were  and  are  of  little  or  no 
use  or  value  to  the  plaintiff,  and  he  thereby  lost  the  means  and  opportunity 
of  selling  the  same,  and  was  thereby  deprived  of  divers  great  gains  and  profits 
which  otherwise  might  and  would  have  accrued  to  him,  and  thereby  incurred 
a  great  expense,  ta  wit,  ,£10,  in  endeavouring  to  obtain  the  said  goods,  and 
was  and  is  otherwise  injured.     To  the  damage,  &c. 


7.  Against  a  Booking-office  keeper  for  not  taking  care  of  Goods,  and 
safely  delivering  them  to  the  propi'ietor  of  the  Waggon  by  lohich 
they  were  directed  to  be  forwarded,  {g) 

For  that  whereas  the  plaintiff  heretofore,  to  wit,  on  [4'C.],  at  the  request 
of  the  defendant,  caused  to  be  delivered  to  him  a  certain  parcel  containing 
certain  goods,  to  wit,  \JfC,\  of  great  value,  to  wit,  [^c],  and   which  said 

parcel  was  then   directed  to  C.  A.  Esq.  of ,  to  be  taken   care  of  and 

safely  and  securely  kept  by  the  defendant  for  the  plaintiff  until  the  same 
could  be  delivered  by  the  defendant  to  the  proprietor  of  a  certain  waggon 
commonly  called  [<^*c.],  or  his  servant,  in  order  that  the  same  might  be  safely 
and  securely  carried  and  conveyed  in  and  by  the  said  waggon  from  a  certain 

inn  called  [c^c],  situate  and  being  [^-c],   to   aforesaid,  and  there,  to 

wit,  at aforesaid,  safely  and  securely  delivered  to  the  said  C.  A.,  pur- 
suant to  the  direction  aforesaid ;  and  in  consideration  of  the  premises,  and 
also  in  consideration  of  reward  to  the  defendant  in  that  behalf,  he  the  de- 
fendant undertook  and  then  promised  the  plaintiff  to  take  due  and  proper 
care  of  the  said  parcel  and  its  contents  aforesaid  for  the  plaintiff  until  the 
same  could  be  delivered,  and  thereupon  to  deliver  the  same  to  the  proprietor 
of  the  said  waggon,  or  his  servant,  in  order  that  the  same  might  be  carried, 
conveyed  and  delivered  as  aforesaid ;  and  although  the  defendant  then  had 
and  received  the  said  parcel  and  its  contents  aforesaid,  and  could  and  might 
and  ought  to  have  delivered  the  same  to  the  proprietor  of  the  said  waggon, 


(ir)  See  another   form  against  a  booking       &  E.  545  ;  and  see  Miischamp  V.  Lancasle'r, 
office  keeper  and  law,  Gilbert  v.  Dale,  5  A.      8  M.  &  W.  422. 
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or  his  servant,  tor  the  purpose  aforesaid ;  yet  the  defendant,  not  regarding 
his  duty  in  that  behalf,  nor  his  said  promise,  did  not  nor  would  take  due  or 
proper  care  of  the  said  parcel  and  its  contents  aforesaid  until  the  same  could 
be  delivered,  nor  did  nor  would  deliver  the  same  to  the  proprietor  of  the 
said  waggon,  or  his  servant,  in  order  that  the  same  might  be  carried,  con- 
veyed and  delivered  as  aforesaid,  althougli  often  requested  so  to  do,  and 
although  a  reasonable  time  for  so  doing  had  elapsed  before  the  commence- 
ment of  this  suit,  but  on  the  contrary,  thereof,  the  defendant  and  his  servants 
so  carelessly  and  negligently  behaved  and  conducted  themselves  with  respect 
to  the  said  parcel  and  its  contents  aforesaid,  that,  by  and  through  the  mere 
carelessness,  negligence  and  improper  conduct  of  the  defendant  and  his 
servants  in  that  behalf,  the  said  parcel  and  its  contents  aforesaid,  being  of 
the  value  aforesaid,  whilst  the  defendant  had  the  charge  thereof  for  the 
purpose  aforesaid,  to  wit,  on  [«^c.]  aforesaid,  became  and  were  wholly  lost 
to  the  plaintiflT.     To  the  damage,  &c. 


CARRIERS  BY  WATER. 


8.  Against  a  Carrier  by  Water  for  losing  Goods. 

Gatllffc  v.  Bourne,  4  B.  N.  C.  .'314  ;  S.  C.  in  error,  3  M.  &  G.  643.  A 
second  count  might  be  added  for  losing  the  goods  between  the  place  of 
landing  and  the  plaintiff's  place  of  business  ;  James  v.  Bourne,  4  B.  N.  C. 


420 


9.  Against  a  Carrier  hy  Water  for  damaging  a  Cargo. 

Bennion  v.  Davison,  3  M.  &  W.  183.     And  see  post,  "  Case,"  "  Carriers." 
Form  in  case  against  a  ferryman  for  neglect  in  landing  goods,  Walker   v. 


Jackson,  10  M.  &  W.  ICl. 


10.  Against  a  Carrier  by   Water,  by  the  Consignor  (with  whom  the 

Contract  was  made),  for  not  giving  the   Consignee  notice  of  the 

arrival  of  the  Goods  or  forwarding  them  to  him.  {h) 

For  that  whereas  heretofore,   to  wit,  on  [_SfC.']  in  consideration   that   the 

plaintiff,  at  the  request  of  the  defendant,  had  then  caused  to  be  delivered  (i) 

to  him  certain  goods  and  chattels  of  the  plaintiff,  to  wit,  [Sfc.  describe  them 

as  in  trover,']  of  great  value,  to  wit,  £ ,  to  be  by  the  defendant  carried  in  a 

(h)  See  Hyde  v.  Trent  Company,  5  T.  R.  (i)  See  evidence  of  this,  and  how  far  a 

394  ;  Storr  v.  Crowley,  M'Clel.  ^c  Y.   129  ;  bill  of  lading  is  conclusive  evidence  of  a  ship- 

Gotden  v.  Manuitig,  3  Wils.  429  ;  Stephenson  inent  as  against  a  shipowner  in  favour  of  an 

V.  Hart,  4  lling.  476  ;  Duffs,  liudd,  6  Moor,  indorsee  for  value,  Ikrkeley  v.  Wntling,  7  A. 

469  }  Chit.  jun.  Conlr.  eft  E.  29. 
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certain  barge  or  vessel,  to  wit,  from to  a  certain  place,  to  wit,  L.  H.,  in 

order  that  upon  their  arrival  tliere  the  last-mentioned  goods  might  be  for- 
warded, or  sent,  or  delivered  by  the  defendant  to  one  F.  S.  at  Bognor,  and 
there  delivered  to  him  for  the  said  plaintiff,  or  otherwise  that  the  defendant 
might,  upon  the  arrival  of  the  said  goods  at  L.  H,,  or  within  a  reasonable 
time  then  next  following,  notify  such  arrival  to  tlie  said  F,  S.  at  Bognor 
aforesaid,  for  reward  to  the  defendant  in  that  behalf,  he  the  defendant  under- 
took and  then  promised  the  plaintiff  to  convey  such  goods  and  chattels  to 
L.  H.  aforesaid,  and  that  he  the  defendant  would,  within  such  reasonable 
time,  forward  or  send  or  deliver  the  same  to  the  said  F.  S.  as  aforesaid,  or 
notify  or  cause  to  be  notified  to  the  said  F.  S.  at  Bognor  aforesaid  the 
arrival  of  the  said  goods  and  chattels  at  L.  H.  aforesaid  ;  and  although  the 
defendant  then  had  and  received  the  said  goods  and  chattels  for  the  purpose 
aforesaid,  and  although  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the 
defendant  conveyed  the  goods  to  L.  H.,  and  they  then  arrived  there,  and 
although  a  reasonable  time  for  forwarding  and  sending  or  delivering  the 
same,  or  notifying  the  arrival  thereof  as  aforesaid,  had  elapsed  before  the 
commencement  of  this  suit,  yet  the  defendant,  not  regarding  his  said  promise, 
did  not  nor  would  forward  or  send  or  deliver  the  said  goods  and  chattels  for 
the  plaintiff  to  the  said  F.  S.,  at  Bognor  aforesaid,  within  such  reasonable 
time  as  aforesaid,  or  at  any  other  time,  or  notify  or  caused  to  be  notified  to 
the  said  F.  S.  within  such  reasonable  time,  or  at  any  other  time,  such  arrival 
of  the  said  goods  and  chattels  ;  but  the  defendant,  being  such  carrier  as 
aforesaid,  wholly  neglected  and  refused  so  to  do,  and  wrongfully  detained 

the  same  in  his  possession  for  a  long  and  unreasonable  time,  to  wit, 

months,  without  sending  or  forwarding,  or  delivering  or  causing  to  be  deli- 
vered the  said  goods  and  chattels  to  the  said  F.  S.  for  the  said  plaintiff,  or 
otherwise  notifying  or  causing  to  be  notified  to  the  said  F.  S.  the  arrival  of  the 
same  as  aforesaid ;  and  by  reason  thereof  the  said  F.  S.  afterwards,  to  wit, 
on  [4-c.]  refused  and  declined  to  accept  and  purchase  and  pay  for  the  same 
as  he  otherwise  might  and  would  have  done,  for  divers  large  sums  of  money, 
whereby  the  plaintiff  hath  been  deprived  of  the  gains  and  profits  which 
would  otherwise  have  accrued  to  him,  and  hath  lost  other  opportunities  of 
disposing  of  the  said  goods  and  chattels  for  divers  large  sums  of  money,  and 
the  benefit  of  the  profits  which  would  otherwise  have  arisen  therefrom,  and 

hath  incurred  divers  expenses,  to  wit,  £ ,  in  endeavouring  to  obtain  the 

goods,  and  the  same  are  injured  and  lessened  in  value.   To  the  damage,  &c. 
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11.  By  an  Administratrix  against  a  Stage-coach  i)roprietor  for  so 
negLi(jeritly  driving  the  Coach  that  it  ivas  upset,  whereby  the  leg  of 
the  Intestate  was  broken  and  he  died,  showing  special  Damage.  (Jt) 

Commencement  as  ante,  9,  Form  1.]  For  tliat  whereas  the  defendants,  in 
the  lifetime  of  the  said  E.  F.  and  before  and  at  the  time  of  the  making  of 
their  promise  hereinafter  mentioned,  were  owners  and  propretors  of  a  certain 
stage-coach  for  the  carriage  of  passengers  and  their  luggage  and  other  effects 
to  and  from  L.  to  B.  for  hire  and  reward  to  the  defendants  in  that  behalf; 
and  thereupon  heretofore  and  in  the  lifetime  of  the  said  E.  F.,  to  wit,  on 
[t^c]  in  consideration  that  the  said  E.  F.  would  go  and  proceed  from  L. 
aforesaid  to  B.  aforesaid  as  an  outside  passenger  on  and  upon  the  said  coach 
for  reward  to  the  defendants  in  that  behalf,  they  the  defendants  undertook 
and  then  promised  the  said  E.  F.  to  use  due  and  proper  care  and  skill  in 
and  about  the  driving  and  management  of  the  said  coacli  whilst  the  said 
E.  F.  should  be  a  passenger  thereby  as  aforesaid ;  and  the  plaintiff',  admi- 
nistratrix as  aforesaid,  saith,  that  although  the  said  E.  F.,  confiding  in  the 
said  promises  of  the  defendants,  did  then  go  and  proceed  from  L.  aforesaid 
towards  B.  aforesaid,  as  an  outside  passenger  upon  the  said  coach  as  afore- 
said, for  reward  to  tlie  defendants  as  aforesaid,  yet  the  defendants,  not  re- 
garding their  said  promise,  did  not  nor  would  use  due  and  proper  care  or 
skill  in  and  about  the  driving  and  management  of  the  said  stage-coach  whilst 
the  said  E.  F.  so  was  a  passenger  thereby  as  aforesaid,  but  wholly  neglected 
so  to  do,  and  on  the  contrary  thereof  they  the  said  defendants,  by  their 
coachman  and  servants  in  that  behalf,  then  so  negligently,  carelessly  and 
improperly  drove,  managed  and  directed  the  said  coach  and  the  horses 
drawing  the  same,  that  afterwards,  and  whilst  the  said  coach  was  proceeding 
from  L.  aforesaid  towards  B.  aforesaid,  to  wit,  on  [t^c]  aforesaid,  the  said 
coach,  by  and  through  the  carelessness  and  negligence  and  unskilfulncss  and 
improper  conduct  of  the  defendants,  by  their  said  coachman  and  servants  in 
that  behalf,  was  overturned,  and  thereby  one  of  the  legs  of  the  said  E.  F. 
then  became  and  was  fractured  and  broken,  and  the  clothes  and  wearing 
apparel  of  the  said  E.  F.,  to  wit,  one  coat  [^c.]  which  he  then  had  on,  being 
of  certain  value,  to  wit,  of  the  value  of  ^10,  then  became  and  were  greatly 
dirtied,  torn,  cut,  and  rendered  of  no  use  or  value,  and  thereby  also  the  said 


(fc)  As  regards  pasien^ers   a  sfage-coach  Williams,  1  C.  &  P.  414;  Sharp  v.  Grey,  9 

proprietor  is  not  liable  for  any  personal  injury  Bing.  457  ;   2  I\I.  &  Sc.  620,  S.  C. ;   Chit, 

they  may  sustain  from  the  upsetting  of  the  jun.  Cont.,  Index,  "  Carrier."      The  breaking 

coach,  iN:c.  unless  he  be  guilty  of  gross  neg-  down  or  upsetting  of  tiie  coach  is  said  to  be 

ligencc  or  unsiiilfulness  in  driving,  or  in  pro-  priiiui  facie  evidence  of  neglect;   Cluistie  v. 

viding  horses,  coach  or  harness,  &c.;  Crofts  Griggs,   1    Camp.    79;    see   poit,    "Case," 

V.  Waievhwi^,  11  Moor,  133;  3  Bing,  319,  "Carriers."'     Liability  of  railway  company; 

S.  C. ;    Christie    v.    Griggs,    2    Camp.    79;  Carpue   v.    Loudon    and    Brighton    liailtvait 

Harris  v.  Costar,  1  C.  &  P.  636 ;  Bremner  v.  Company,  5  Q.  B.  747. 
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E.  F.  was  then  otherwise  so  much  bruised,  wounded  and  injured,  that  he  the 
said  E.  F.  was  forced  and  obliged  to  confine  himself  and  remain,  and  did  ac- 
cordingly then  confine  himself  and  remain,  in  consequence  of  the  premises 
aforesaid,  in  his  bed  for  and  during  a  long  space  of  time,  to  wit,  for  the 
space  of  six  weeks  then  next  following,  at  the  expiration  of  which  time  he 
the  said  E.  F.,  by  reason  of  the  premises  aforesaid,  died;  and  the  plaintiff, 
as  administratrix  as  aforesaid,  in  fact  further  saith,  that  by  reason  and  in 
consequence  of  the  said  leg  of  him  the  said  E.  F.  having  been  and  being  so 
fractured  and  broken,  and  he  the  said  E.  F.  having  been  and  being  so  bruised, 
wounded  and  injured  as  aforesaid,  he  the  said  E.  F.  in  his  lifetime  was 
forced  and  obliged  to  pay,  lay  out  and  expend,  and  did  accordingly  then 
pay,  lay  out  and  expend,  divers  large  sums  of  money,  amounting  in  the  whole 

to  £ ,  in  and  about  the  obtaining  medical  and  proper  and  necessary 

attendance  and  assistance  and  medicine,  and  endeavouring  to  be  cured  of 
the  said  bruises,  wounds  and  injuries  so  received  as  aforesaid,  and  the  said 
E.  F.,  by  reason  of  his  being  so  confined  and  obliged  to  remain  in  his  bed  as 
aforesaid,  was  then  wholly  incapacitated  and  unable  to  carry  on  and  transact 
his  necessary  affairs  and  businesses,  and  was  then  also  wholly  deprived  of  the 
profits,  salary  and  emoluments  which  before  then  had  been  used  and  accus- 
tomed to  arise  and  accrue,  and  would  otherwise  have  arisen  and  accrued  to 
and  been  received  by  him  the  said  E.  F.  in  consequence  and  by  reason  of 
his  employment  and  situation  in  the  office  and  business  of  a  certain  person, 
to  wit,  G.  H. ;  and  the  personal  estate,  property  and  effects  of  the  said  E.  F. 
have  been  and  are  by  means  of  the  several  premises  aforesaid  otherwise 
greatly  injured  and  lessened  in  value  and  amount,  to  the  damage  of  the 

plaintiff  as  administratix  as  aforesaid  of  ^ ,  and  therefore  she  brings  her 

suit,  &c.     \_Add  profert  as  ante,  9,  Form  1. 


ON  CHARTER  PARTIES. 


There  are  already  in  print  several  precedents  in  assumpsit  and  covenant 
on  charter  parties;  see  2  Chit.  PI.  7th  ed.  101.  See  form  of  a  declara- 
tion in  assumpsit  upon  a  charter  party  by  the  shipowner  against  the  char- 
terer for  not  loading  the  ship  upon  her  homeward  voyage,  Freeman  v.  Taylor, 
8  Bing.  124  ;  1  M.  &  Sc.  182,  aS'.  C.  ;  see  another  form  for  not  loading  a  full 
cargo,  Irving  v.  Clegg,  1  Bing.  New  C.  5ii.  Declaration  against  the  master 
by  the  charterer  for  deviation ;  Andrew  v.  Adams,  1  Bing.  N.  C.  29.  De- 
claration on  a  charter  party  for  not  carrying  or  delivering  according  to  agree- 
ment ;  2nd  count,  stating  generally  that  in  consideration  that  plaintiff  had 
caused  goods  to  be  shipped  in  defendant's  vessel,  defendant  promised  that 
due  care  should  be  taken  of  them ;  breach,  loss.    Both  counts  allowed  under 
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the  new  rules;  Vaughan  v.  Glenn,  5  M.  &  W.  577;  8  Dowl.  396,  S.  C. 
Declaration  on  a  charter  party  for  not  having  an  agent  at  C.  according  to 
promise,  amended  at  trial ;    Whitwell  v.  Scheer,  8  A.  &  E.  312. 


ON  CHECKS. 


1 .  Payee  of  Check  v.  Drawer. 

Commencement  as  ante,  5.]  For  that  whereas  the  defendant,  on  [^c] 
made  his  certain  draft  or  order  in  writing  for  the  payment  of  money,  com- 
monly called  a  check  on  a  banker,  and  directed  the  same  to  Messrs.  E.  F. 
and  Co.,  bankers,  London,  {I)  [according  to  the  check,']  and  thereby  required 

them  to  pay  to  the  said  plaintiff  or  bearer  £ ,  and  then  delivered  the 

same  to  the  plaintiff.  And  the  said  Messrs  E.  F.  and  Co.  did  not  pay  the 
said  draft  or  order,  although  the  same  was  then  presented  (w)  to  them  for 
payment  thereof,  of  all  which  the  defendant  then  had  due  notice.  [If  due 
notice  or  a  subsequent  promise  cannot  be  clearly  proved,  and  the  bankers  had  no 
effects  of  the  defendant  in  their  hands,  declare  on  the  check  as  above,  except 
that  the  averment  of  notice  should  be  omitted,  and  there  should  be  inserted  in 
lieu  thereof  an  allegation  of  such  want  of  effects,  as  ante,  87,  Form  15,  Of 
course  the  word  "  acceptance"  in  that  form  will  be  omitted,  as  inapplicable  to  a 
check.  Add  count  on  the  original  debt,  Sfc.  {see  ante,  80,  note  (p),)  and  con- 
clude as  directed,  ante,  83,  Form  5. 


2.  Bearer,  not  being  Payee,  v.  the  Drawer. 
Commencement  as  ante,  5.]     For  that  whereas  the  defendant,  on  [4*c.] 
made  his  certain  draft  or  order  in  writing  for  the  payment  of  money,  com- 
monly called  a  check  on  a  banker,  and  directed  the  same  to  Messrs.  E.  F. 
and  Co.,  bankers,  London,  [according  to  the  check,]  and  thereby  required 

them  to  pay  to  G.  H.  or  bearer  £ ,  and  then  delivered  the  said  draft  or 

order  to  the  said  G.  H.,  who  then  transferred  and  delivered  the  same  to  the 
plaintiff.  [If  there  were  an  intermediate  transfer,  perhaps  the  averment  should 
he,  "  and  the  said  draft  or  order  was  then  duly  transferred  and  delivered  to 
the  plaintiff."]  And  the  said  plaintiff  then  became  and  was  and  is  the  lawful 
bearer  of  the  said  draft  or  order.     And  the  said  Messrs.  E.  F.  and  Co.  did 


(0  Tlie  words  in  the  Stamp  Act,  55  Geo.  3,  and  the  bankers  afterwards  fail,  the  holder 

c.  184,  are,  "  Banker,  or  person  acting  as  a  cannot  recover  from  the  drawer,  Alexander  v. 

banker,  who  shall  reside  or  transact  the  busi-  Burchfield,  1  Car.  &;  ftl.  75  ;  S.  C.  3  Scott, 

ness  of  a  banker  within  ten  miles,"  &c.;  see  N.  11.  555;    but  if  no  loss  happen   to   the 

CaslUman  v.  Ray,  2  B.  &  P.  383.  drawer  by  the  laches,  the  rule  as  to  time  is 

(m)  If  a  check  be  not  presented  by  the  not  so  strict;  Serle\.  Norton,  2  M.  ic  Rob. 


day  after  that  on  which  the  holder  received  it,      401. 
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not  pay  the  said  draft  or  order,  although  the  same  was  then  presented  to 
them  lor  payment  thereof,  of  all  which  tlie  defendant  then  had  due  notice. 
[^Proceed  as  directed  in  last  form. 


COMMISSION. 

See  "  Agents,"  ante,  p.  51, 


CROPS. 


1.  Indebitatus  Count  for  Crops  sold  to  the  Defendant,  {n) 
Commencement  as  ante,  46,]  For  divers  crops  of  corn,  wheat  and  turnips, 
and  other  crops  of  the  plaintiff,  before  then  bargained  and  sold  by  the  plaintifF 
to  the  defendant  at  his  request,  and  by  the  defendant,  under  and  by  virtue 
of  such  bargain  and  sale,  before  then  accepted,  had  and  received,  and  mown, 
cut  down  and  taken  to  his  own  use.     [Add  account  stated,  as  ante,  48. 


2,  By  an  outgoing  against  an  incoming  Tenant  to  recover  the  amount 
of  a  valuation  of  Crops,  Tillage,  Sfc.  relinquished  to  the  incomer,  (o) 
For  that  whereas  before  and  at  the  time  of  the  making  of  the  promise 
next  mentioned,  the  plaintifF  had  been  and  was  lawfully  possessed  of  and 
entitled  to  a  certain  farm,  lands  and  premises,  upon  which  farm,  lands  and 
premises  certain  crops  of  corn  and  turnips  of  the  plaintiff,  of  great  value, 
were  then  growing  and  being,  and  upon  divers  parts  of  which  said  farm, 
lands  and  premises  he  the  plaintiff  had  before  then,  by  his  servant^,  done, 
performed  and  bestowed  certain  work  and  labour,  and  used  and  expended 
certain  materials  in  and  about  the  preparing  and  making  the  same  ready  for 
tillace,  of  which  said  work  and  labour  and  materials  he  the  plaintiff,  at  the 
time  of  the  making  of  the  promise  of  the  defendant  hereinafter  mentioned, 
had  not  derived  the  benefit,  and  thereupon  heretofore,  to  wit,  on  [SfC.'],  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  would  sell, 
relinquish  and  give  up  to  him  the  defendant  the  said  crops  and  the  benefit 
of  the  said  work  and  labour  and  materials,  he  the  defendant  undertook  and 
then  promised  the  plaintiff  to  take  the  said  growing  crops,  and  pay  and  allow 
him  for  the  same,  and  for  the  said  work  and  labour  and  materials,  according 


(n)  See  form,  &c.,  Earl  of  Falmouth  v.  Thomas,  1  C.&  M.  89.    It  seems  the  common 

Thomas,  1  C.  &  M.  89,  and  next  note  ;  May-  indeb.  count  suffices  ;   Leech  v.  Burroics,  12 

field  v.'Wadsley,  3  B.  &  C.  357.     Wlien"a  Easi, \;Poulterv.KiU'aigbeck, I  B.&cP. 397; 

"contract  for  crops  is  within  the  Statute  of  juost,  "Tillages."     It  may  often,  in  reference 

Frauds,  see  Chit.  jun.  Contr.  to  the  plea,  be  advisable  to  declare  specially. 

(o)  See   form,   &c,.  Earl  of  Falmouth  v. 
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to  a  valuation  thereof  to  be  made  by  certain  persons,  to  wit,  a  certain  person 
to  be  appointed  by  and  on  behalf  of  the  plaintiff,  and  a  certain  other  person 
to  be  appointed  by  and  on  behalf  of  the  defendant,  to  value  the  same  ;  and 
the  plaintiit"  avers  that  he,  confiding  in  the  defendant's  promise,  did  after- 
wards, to  wit,  on  the  day  and  year  first  aforesaid,  sell,  relinquish  and  give 
up  to  the  defendant  the  said  crops,  and  the  benefit  and  advantage  of  the 
said  work  and  labour  and  materials,  upon  the  terms  aforesaid,  and  that  the 
defendant  did  then  take  possession  of  the  said  crops  so  growing  as  aforesaid, 
and  then  had  and  received  the  benefit  of  the  said  work  and  labour  and 
materials,  and  took  the  said  crops  to  his  own  use ;  and  the  plaintiff  further 
saith,  that  afterwards,  to  wit,  on  [c^c],  the  said  growing  crops,  work  and 
labour  and  materials  were  fairly  valued  by  one  J.  D.,  a  person  for  tliat  pur- 
pose duly  appointed  by  and  on  behalf  of  the  plaintiff,  and  one  W.  P.,  a  person 
for  that  purpose  duly  appointed  by  and  on  behalf  of  the  defendant,  (p)  at  a 

certain  sum  of  money,  to  wit,  £ ,  of  all  which  premises  the  defendant 

had  notice,  and  was  then  requested  by  the  plaintiff  to  pay  him  the  said  sum 

of  £ :  And  whereas  also  the  defendant,  on  [c^t,],  was  indebted  to  the 

plaintiff  in  .£ for  [_^c.  add  account  stated  and  breach,  as  ante,  1-8,  Form  2, 

laying  the  promise  to  be  to  pay  the  last-mentioned  sum,  and  the  breach  that  de- 
fendant  hath  not  paid  either  of  the  moneys,  see  notes  (t)  and  (m),  p.  48. 


DEMURRAGE.  (<?) 


Commencement  as  ante,  40.]  For  the  use  of  a  certain  ship  or  vessel, 
whereof  the  plaintiff  was  the  owner,  (r)  by  the  defendant  before  that  time 
retained  and  kept  on  demurrage,  with  certain  goods  on  board  thereof,  for  a 
long  time  then  elapsed,  and  at  his  request  and  for  [_Scc.  conclude  with  account 
stated  and  breach,  ante,  4G,  Form  1. 


EXCHANGE. 


For  not  delivering  Goods  and  paying  Money  on  a  Contract  of 
Exchange,  (s) 
For  that  whereas  heretofore,  to  wit,  on  [t^'C.],  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  deliver  to  the  defendant  a 

(p)  If  the  defendant  would  not  appoint  a  Conlr.,  Index,  in  vnc.     See  form,    Parher  v. 

valuer  on  his  part,  then  aver  that  fact;  see  Raiclings,  12  Moor.  529 ;  4  Uing.  280,  S.  C. 

Thurnell  v.  Ballnirnie,  2  M.  &  W.  786.  In  general  the  declaration  must  be  special ; 

((/)  See  Abbott  on  Ship.  5th  ed.  169;  3  but  if  the  defendant  has  delivered  the  goods 

Chit.  Com.  Law,  42().  the  plaintiff  was  to  receive,  the  money  he  was 

(r)   See  Benson  v.  Blunt,  1    Q.   B.  870.  to  pay   may   be    recovered    on  the   common 

The  master  cannot  sue  on  an  implied  con-  count  for  goods  sold  ;  Sheldon  v.  Cm,  3  B. 

tract  for  demurrage  ;  nnte,  99,  n.  (0 ;  Howe  v.  &  C.  420.     But  the  special  count  would  even 

Benson,  9  C.  &:  l\  709 ;  S.  C.  2  RI.  &  Rob.  then  be  advisable,  omitting  the  allegation  that 

326.  defendant  has  not  delivered  jiis  goods. 

(s)  Nature,  &c.  of  this  contract,  Chit.  jun. 
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certain  horse  of  the  plaintiff,  of  great  value,  to  wit,  £ ,  in  exchange  for 

a  certain  horse  of  the  defendant,  he  the  defendant  then  promised  the  plaintiff 
to  deliver  the  said  horse  of  the  defendant  to  the  plaintiff,  and  to  pay  him  a 

certain  sum  of  money  on  request,  to  wit,  the  sum  of  .£ ,  in  exchange  for 

the  said  horse  of  the  plaintiff;  and  the  plaintiff  avers,  that  he,  confiding  in 
the  said  promise  of  the  defendant,  did  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  deliver  (*)  to  the  defendant  the  said  horse  of  the  plaintiff  on  the 
terms  aforesaid  ;  and  although  the  plaintiff  hath  always  been  ready  and 
willing  to  accept  the  defendant's  said  horse  on  the  terms  aforesaid,  whereof 
the  defendant  always  had  notice,  yet  the  defendant,  not  regarding  his  said 
promise,  hath  not,  although  then  requested  by  the  plaintiff  so  to  do,  as  yet 
delivered  to  the  plaintiff  the  said  horse  of  the  defendant,  or  paid  to  the 

plaintiff  the  said  sum  of  £ ,  or  any  part  thereof,  although  a  reasonable 

time  from  such  request  had  elapsed  before  the  commencement  of  this  suit, 
but  hath  hitherto  wholly  neglected  and  refused,  and  still  wholly  neglects  and 
refuses  so  to  do.     {^Add  account  stated  and  breach,  ante,  46,  Form  2. 


EXECUTORS  AND  ADMINISTRATORS. 

1.  Common  Count  hy  an  Executor  or  Administrator  on  Causes  of 
Action  accruing  to  the  Deceased  and  promise  to  him,  with  an 
Account  stated  loith  the  Plaintiff. 

Commencement  as  ante,  15,  Form  16.]     For  that  whereas  the  defendant, 
in  the  lifetime  of  the  said  E.  F.,  to  wit,  on  [8^c.  any  day  in  his  lifetime'],  was 

indebted  to  the   said  E.  F.  in  £ for  goods  then  sold  and  delivered 

by  the  said  E.  F.  to  the  defendant  at  his  request,  and  for  [insert  any  other 
cause  of  action,  as  ante,  46,  Form  1,  as  far  as  the  asterisk,  taking  care  to 
write  throughout  the  name  of  the  deceased  (E.  ¥.)  for  "the  plaintiff,"  and 
proceed  thus :]  And  the  defendant  afterwards  and  in  the  lifetime  of  the  said 
E.  F.,  to  wit,  on  the  day  and  year  last  aforesaid,  in  consideration  of  the  pre- 
mises [or  "  last-mentioned  premises,"  if  there  be  a  jyrior  count,  ante,  p.  46, 
note  (<)]  respectively  promised  the  said  E.  F.  to  pay  him  the  said  [or  "last- 
mentioned,"  ante,  p.  46,  7iote  (<)]  sum  of  money  on  request;  [If  it  is  proba- 
ble that  a  promise  to  the  plaintiff  can  be  proved,  here  insert  the  next  form  as  a 
second  count ;  (t)  if  not,  proceed  thus ;]  And  whereas  also  *  the  defendant, 
after  the  death  of  the  said  E.  F.,  to  wit,  on  [cj'c.  any  day  after  his  death  and 
before  declaration],  was  indebted  to  the  plaintiff  as  executor  [or  "as  admi- 
nistrator,"] as  aforesaid  in  <£ ,  for  (?<)  money  then  found  to  be  due  to 

the  plaintiff,  as  executor  [or  "  as  administrator,"]  as  aforesaid,  upon  an  ac- 

(i)  This  allegation  is  material,  and  a  part  (it)  Any  of  the  causes  of  action  in  Forms 

delivery  of  the  goods  which  plaintiff  was  to  2  or  3  post,  may  be  inserted  here,  and  joined 

deliver  will  not   be   sufficient;  j4(/d7ist)«   v.  with  those  in  the  count  in  the  text.     See  note 

Smith,  15  Law  J.,  Exch.  59.  (a),  post,  113.     Semble,  aW  three  counts  would 

(t)  See  ante,  63,  note  (u).  be  allowed,  ante,  62,  note  (s). 
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■count  then  stated  between  the  plaintiff,  as  executor  [or  "as  administrator"] 
as  aforesaid,  and  the  defendant,  -j-  and  the  defendant,  after  the  death  of  the 
said  E.  F,,  to  wit,  on  tlie  day  and  year  last  aforesaid,  in  consideration  of  the 
last-mentioned  premises,  promised  the  plaintiff,  as  executor  [^or  "as  admi- 
nistrator "]  as  aforesaid,  to  pay  him  the  last-mentioned  sum  of  money  on 
request ;  yet  the  defendant  hath  disregarded  his  promises  and  hath  not  paid 
any  of  the  said  several  moneys  or  any  part  thereof,  either  to  the  said  E.  F. 
in  his  lifetime,  or  to  the  plaintifi',  executor  as  aforesaid,  since  the  death  of 
the  said  E.  F.,  to  the  damage  of  the  plaintif?",  as  executor  [or  "  as  adminis- 
trator "]  as  aforesaid,  of^ ,  and  therefore  he  brings  his  suit,  &c.     lAdd 

profcrt  of  will  as  ante,  15,  Form  16,  if  the  plaintiff  sue  as  executor,  or  of  letters 
of  administration,  as  ante,  9,  Form  1,  if  he  sue  as  administrator.  (^) 


2.  Second  Count,  laying  the  Promise  entirely  to  the  Plaintiff,  {y) 

And  whereas  also  the  defendant,  being  so  indebted  as  in  the  last  count 
mentioned,  and  the  said  moneys  therein  mentioned  being  in  arrear  and  un- 
paid, in  consideration  thereof,  afterwards,  and  after  the  death  of  the  said 
E.  F.,  to  wit,  on  [4c.  any  day  after  his  death  and  before  declaration~\,  promised 
the  plaintiff,  Si%{z)  executor  [or  "as  administrator"]  as  aforesaid,  to  pay 
him  the  said  moneys  on  request ;  And  whereas  also  [as  in  the  last  form  from 
the  asterisk,  unless  the  next  form  be  inserted  as  a  third  count,  in  which  case  prO" 
ceedfrom  the  asterisk  in  the  next  count. 

3.  By  an  Executor  or  Administrator  on  Causes  of  Action  arising 

after  the  Death. (a) 

Commencement  as  ante,  1.5  or  9,  Forms  16  or  ].]  For  that  whereas  *  the 
defendant  after  the  death  of  the  said  E.  F.,  to  wit,  on  [<^c.]   was  indebted  to 

the  plaintiff,  as  executor  [or  "  as  administrator  "]  as  aforesaid,  in  £ for 

goods  then  sold  and  delivered  by  the  plaintiff,  as  executor  [or  "as  adminis- 


(a)  No  objection,  even  in  actions  of  tort,  when  recovered,  be  assets;  Heath  v.  Chilton, 

that  causes  of  action  accrued  belore  grant  of  12  M.  &  VV.  633;   Cowell  v.  Watts,  6   Kast, 

letters;   Forster  v.  Butes.   12  iM.  &  VV.  226  ;  403;  AspiiiaLl  v.  Il'uA.;.   10  Hing.  57  ;  Luii<^ 

Thorpe  v.  Stallwond,   1  D.  c<t  L.  24  ;  S.  C.  5  v.  .'iutton,  4   W.  &    Sc.   417.     As  for  work 

M.  &  G.  760.  done,  Eduards  v.  Grace,  2  M.  &  W.  190;  or 

(v)  When  advisable  to  insert  such  second  materials  provided,  Momhall  v.  Broadhitni,  1 

COMW,  ante,  p.  63,  noie  (n).  C.  U  J.  403;  or  money  paid,   Ord  v.  Ftn- 

(s)  The  woid  "as"  is  here  necessary,  to  uick,   3    East,    104;    or    had  and    received, 

show  that  the  plaintiff  claims  the  debt  strictly  Heath  v    Clultoii,  mpni  ;  or  on  an  account 

in  his  represeniaUve  character ;  see  Cowell  v.  staled  with  him  in  that  character,  Uou;hit;fiin  v. 

Watts,  6  Kast,  405;  Hemhall  v.  Robert! ,  5  Harrison,  9  B.  &  C.  666;  Johsnn  v,  lorster. 

East.  150;  Ferguson  v.  Mitchell,  2  C.  M.  &  1   H.  &    Adol.  6.     Perhaps  also  for  money 

R.  687.  lent;  1  Chit,  fontr.  275,  note  (/).     See  lur- 

(a)  An  executor  or  administrator  may  de-  ther,  Sihoni  v.  hirkman,  1    iM.  <sc  W  .  423; 

clare  OS  si(c/i  on  a  contract  made  with  him  after  Warner  v.  Hnmjreys,  2   M.   &   O.  226;   2 

the  death,  whenever  the  sum  claimed  would,  Sauod.  1 17  d. 

I 
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trator  "]  as  aforesaid,  to  the  defendant  at  his  request,  and  for  \jnsert  any 
other  cause  of  action  as  ante,  p.  47,  as  far  as  the  asterisk,  taking  care  to  write 
throughout  the  words  "  plaintiff,  as  executor  as  aforesaid,"  or  "  plaintiff,  as 
administrator  as  aforesaid," /or  "plaintiff,"  and  joroceed  thus  :'\  and  the  de- 
fendant, in  consideration  of  the  premises,  (6)  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  promised  the  plaintiff,  as  executor  [or  "  as  adminis- 
trator"] as  aforesaid,  to  pay  him  the  said  several  moneys  on  request ;  yet  he 
hath  not  paid  any  of  the  said  moneys,  (c)  or  any  part  thereof,  [f  there  be  a 
prior  count  with  promise  to  the  deceased,  add  "  either  to  the  said  E.  F.  in  his 
lifetime,  or  to  the  plaintiff,  executor  [or  'administrator']  as  aforesaid,  since 
his  death,"]  to  the  damage  [^-c.  conclude  as  directed,  ante,  113,  Form  1. 


4.  By  an  Executor,  for  Use  and  Occupation,  to  recover  a  quarters 
Rent,  where  the  Testator  died  during  the  currency  of  the  quarter. 
For  that  whereas  the  defendant,  after  the  death  of  the  said  E.  F.,  to  wit, 

on  the  r^-c]  was  indebted  to  the  plaintiff,  as  executor  as  aforesaid,  in  £ 

for  the  use  and  occupation  of  a  certain  messuage  and  certain  lands  and 
premises,  with  the  appurtenances,  of  the  said  E.  F.  in  his  lifetime,  and  of 
the  plaintiff,  as  executor  as  aforesaid,  after  the  death  of  the  said  E.  F.,  by 
the  defendant  at  his  request,  and  by  the  sufferance  and  permission  of  the 
said  E.  F.  in  his  lifetime,  and  of  the  plaintiff,  as  executor  as  aforesaid,  after 
the  death  of  tlie  said  E.  F.  respectively,  for  a  long  time,  which  elapsed 
partly  in  the  lifetime  of  the  said  E.  F.,  and  partly  after  his  death,  had  held, 
used,  occupied,  possessed  and  enjoyed ;  and  for  [&;c.  add  account  stated  with 
plainti£  as  executor,  and  breach,  and  profert  of  will;  see  ante,  15,  Form  16. 


5.  By  Executors  to  recover  the  value  of  Work,  &;c.  done  partly  by  the 
Testator,  and  finished  by  the  Executors  after  his  Death,  in  pur- 
suance of  Defendant's  Contract  with  him.{d) 

Commencement  as  ante,  15,  Form  16.]  For  that  whereas  in  the  lifetime  of 
the  said  E.  F.,  to  wit,  on  [^c]  it  was,  at  the  defendant's  request,  agreed  by 
and  between  the  said  E.  F.  and  the  defendant,  that  the  said  E.  F  should  do 
and  cause  to  be  done  for  the  defendant  certain  works  in  and  about  the  tak- 
ing down,  altering  and  repairing  certain  houses,  buildings,  and  premises, 
and  should  provide  materials  for  the  same  works,  and  should  be  paid  by  the 
defendant  for  the  same  works  and  materials  the  reasonable  prices  and  value 


(6)     Or     "last-mentioned    premises,"    if       J.  403  ;  Chit.  jun.  Contr.   Index,  iv  voc.     It 
tliere  be  a  prior  count,  ante,  48,  notes  {l)  and       is  necessary  to  declare  specially  in  this  case  ; 


(«) 


Corner  \.  iiheic,  3   M.  &   W.   350;  and  see 


(<;)  Or  "last-mentioned  moneys."  See  last       Eiluurcta  v.  Grare,  2  iM.  &  W.  190;  Warner 
jiQig  V.  Humfreus,  2  i\l   &  G.  857,  note  (a), 

(rf)  See  Marshall  v.  Broadhiir>l,  1   C.  & 
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thereof  when  the  said  works  should  be  completed ;  and  in  consideration 
thereof  and  that  the  said  E.  F.  had  then  promised  the  defendant  to  perform 
the  said  agreement  on  his  the  said  E.  F.'s  part,  the  defendant  then  promised 
the  said  E.  F.  to  perform  the  said  agreement  on  his  the  defendant's  part ' 
and  the  plaintiffs  aver  that  the  said  E.  F.  then  entered  upon  and  proceeded 
with  the  said  works,  and  found  and  provided  materials  for  the  same,  and  in 
part  performed  the  same ;  and  afterwards,  and  before  the  same  works  were 
completed,  to  wit,  on  [<^f.]  the  said  E.  F.  died ;  and  thereupon  the  plain- 
tiffs, as  executors  as  aforesaid,  at  the  defendant's  request,  and  in  performance 
of  the  said  agreement,  proceeded  with  and  did  and  caused  to  be  done  the 
remainder  of  the  said  works,  and  found  and  provided  certain  materials  of 
the  plaintiffs,  as  executors  as  aforesaid,  for  the  same;  and  afterwards,  to  wit, 
on  [<^'C.]  the  said  works  so  agreed  to  be  done  were  completed  by  the  plain- 
tiffs, as  executors ;  and  the  plaintiffs  aver  that  the  reasonable  prices  and 
value  of  the  said  several  works  done  and  materials  for  the  same  provided,  as 

in  this  count  mentioned,  amounted  to  a  large  sum,  to  wit,  £ ,  whereof 

the  defendant  then  had  notice,  and  then  became  liable  to  pay  the  same  to  the 
plaintiffs,  as  executors  as  aforesaid,  on  request ;  yet  the  defendant  hath  not 
paid  the  same  or  any  part  thereof.  \^Add  account  staled  and  breach,  with 
jirqfert  of  the  will,  as  ante,  1 1 2,  Form  1 . 


6,  Against  an  Administrator  for  not  receiving  Goods  sold  to  the 

Intestate. 

Wentrvorth  v.  Cock,  10  A.  &  E.  42. 


7.  Common  count  against  an  Executor  or  Administrator  on  promises 
hy  the  Testator,  with  an  account  stated  with  Defendant. 

Commencement  as  ante,  15,  Form  18.]     For  that  whereas  the  said  E.  F.  in 

his  lifetime,  to  wit,  on  [4"c.]  was  indebted  to  the  plaintiff"  in  £ for 

goods  then  sold  and  delivered  by  the  said  plaintiff*  to  the  said  E.  F.  at  his 
request,  and  for  [insert  any  other  cause  of  action,  as  ante,  p.  46,  Form  1,  to 
the  asterisk,  writing  the  name  of  the  deceased  (E.  F.)  for  "  the  defendant," 
and  proceed  this  :]  And  the  said  E.  F.  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  in  consideration  of  the  premises,  respectively  promised 
the  plaintiff*  to  pay  him  the  said  sum  of  money  respectively  on  request. 
[//"  /"/  is  probable  that  a  promise  from  the  defendant  as  executor,  Sfc.  can  be 
proved,  here  insert  the  next  form  as  a  second  count,  see  ante,  G3,  note  (it),  if  not, 
proceed  thus:']     And  whereas  also*  the  defendant,  as  executor  as  aforesaid, 

to  wit,  on  [t^'f-]  was  indebted  to  the  jjlaintiff*  in  £ for  money  then  found 

to  be  due  from  the  defendant,  as  executor  as  aforesaid,  to  the  plaintifl**,  upon 

i2 


116        DECLARATIONS  IN  ASSUMPSIT  :-EXECUTORS. 

an  account  then  stated  between  the  plaintiff  and  the  defendant,  as  executor 
as  aforesaid,  and  the  defendant,  as  executor  as  aforesaid,  in  consideration  of 
the  last-mentioned  premises,  afterwards,  on  the  day  and  year  last  aforesaid, 
promised  the  plaintiff  to  pay  him  the  last  mentioned  money  on  request ;  yet 
the  said  E.  F.  in  his  lifetime,  and  the  defendant,  as  executor  [or  "  as  ad- 
ministrator"] as  aforesaid,  since  the  death  of  the  said  E.  F.,  respectively 
disregarded  the  said  promises,  and  neither  of  them  hath  paid  the  said  several 
moneys  or  any  part  thereof.*  [//"  necessary,  insert  a  count  on  a  promise  by  the 
executor;  see  next  form.'}     To  the  damage  \8fC.  conclude  as  usual,  ante,  5,  6. 


8.  Second  Count  laying  the  promise  entirely  ly  the  Executor,  (e) 

And  whereas  also  the  said  E.  F.  in  his  lifetime,  being  so  indebted  to  the 
plaintiff  as  in  the  last  count  mentioned,  and  the  said  last-mentioned  moneys 
being  in  arrear  and  unpaid,  the  defendant,  as  (/)  executor  [or  "  as  admi- 
nistrator"] as  aforesaid,  after  the  death  of  the  said  E.  F.,  to  wit,  on  [c^-c] 
promised  the  plaintiff  to  pay  him  the  said  moneys  on  request.  And  whereas 
also  [as  in  the  last  count  from  the  asterisk,  unless  there  he  a  cause  of  action 
against  the  defendant  as  executor,  ^c.  arising  after  the  death,  in  which  case 
insert  the  next  form  from  the  asterisk,  and  conclude  as  there  directed. 


9.  Against  an  Executor  on  a  cause  of  action  arising  after  the 
Testator's  death,  (g) 

Commencement  ante,  15,  Form  18.]     For  that  whereas  *  the  defendant  as 

executor  as  aforesaid,  on  [SfC.']  was   indebted  to  the  plaintiff  in  £ for 

money  paid  by  the  plaintiff  for  the  use  of  the  defendant,  as  executor  as  afore- 
said, at  his  request,  and  for  money  found  to  be  due  from  the  defendant, 
as  executor  as  aforesaid,  to  the  plaintiff,  upon  an  account  stated  between 
the  plaintiff  and  the  defendant,  as  executor  as  aforesaid  :  and  the  defendant, 
as  executor  as  aforesaid,  in  consideration  of  the  premises,  afterwards,  on 
the  day  and  year  last  aforesaid,  promised  the  plaintiff  to  pay  him  the  said 


(e)    When  Tpersonally   liable,   Chit.  jun.       ceased;  Povell  v.  Graham,  7  Taunt.  580; 
Contr.  2d  ed.  217.  1  iMooie,  305,   S.  C.     But  counts  for  goods 


;  exe- 


(J  )  See  ante,  113,  note  (s).  sold  and  work  done  for  the  defendant  as 

(g)  lie  inav   be   sued  as  such  for  money  culor  cannol  be  joined   with   a  count  on  an 

paid  for  his  use  as  executor;  uliler  for  money  account  staled  by  him  us  executor;  Comer  v. 

lent  to,  or  had  and  received  by,  him  as  such  ;  Shew,  ^  M.  &   W.  350.     When    liable   for 

Ashbu  V.  Ashhy,  7   B.  &  C.  4-J4;    L'oivtoii  v.  funeral  expenses,  hrice  v.  Williams,  8   A.  & 

Lylhhtie, 2^a»ti<i.  \]1  ii\  Jemiitifssv.  Newtim,  E.  349,   note;   Cnrner  v.   Shew.  supm.     An 

4  1'.  \\.  347  ;    Ho^e  v.Dnwler,  1  H.  lila.  108.  infant  widow  is  liable  on  her  contr.ict  for  the 

And  a  count  in  the  above  foim  may  be  joined  funeral  of  her  insolvent  husband;    Chappie  v. 

with  a  count  for  a  debt  due  ftom  the  de-  Cooper,  13  M.  &  W.  252. 
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several  moneys  on  request ;  yet  the  defendant,  as  executor  as  aforesaid, 
hath  not  paid  the  said  several  moneys  or  any  part  thereof,  to  the  plaintiff^'s 
damage  of  £ ;  and  therefore  he  brings  his  suit,  &c. 


10.  Against  an  Executor  on  his  promise  to  pay  a  sum  of  money  in 
consideration  of  the  Plaintiff  rescinding  a  contract  for  the  hire  of  a 
carriage,  made  with  the  Testator. 

See  form  and  law,  Birch  v.  Eurl  of  Liverpool,  9  B.  &  C.  392;  Chit,  jun, 
Contr.  Index,  "  Executors."  And  see  a  form  of  an  indeb.  count  against  an 
executor  for  a  legacy,  which  the  executor  had  retained  by  agreement  with  the 
legatee,  Whitehouse  v.  Apperley,  1  Car.  &  K.  642. 


FARRIER. 


Against  a  Farrier,  for  not  using  due  care,  6fc.  in  his  treatment  of  the 
Plaintiff's  horse,  which  was  lame,  {h) 

For  that  whereas  the  plaintiff  on  [4'C.]  at  the  request  of  the  defendant, 
retained  and  employed  him  in  the  way  of  his  then  trade  and  business  of  a 
farrier  to  undertake  the  treatment  and  cure  of  a  certain  horse  of  the  plaintiff 

of  great  value,  to  wit,  £ ,  then  labouring  under  a  certain  lameness,  for 

reward  to  the  defendant ;  and  in  consideration  thereof  the  defendant,  as 
such  farrier  as  aforesaid,  then  promised  the  plaintiff  to  use  due  and  reason- 
able care  and  skill  in  endeavouring  to  heal  and  cure  the  said  horse  of  the 
said  lameness  ;  and  although  the  defendant  then  accepted  the  said  retainer 
and  employment  as  aforesaid,  [and  afterwards  and  whilst  he  was  so  employed 
as  aforesaid,  to  wit,  on  [4"C.]  made  an  incision  in  one  of  the  feet  of  the  said 
horse  for  the  said  lameness  (i)]  ;  yet  the  defendant  disregarded  his  said  pro- 
mise as  to  this,  to  wit,  that  he  did  not  nor  would,  during  his  said  retainer  and 
employment,  use  due  or  reasonable  or  any  care  or  skill  in  endeavouring  to 
heal  and  cure  the  said  horse  of  the  said  lameness,  and  then  so  carelessly, 
ignorantly,  and  unskilfully  treated  the  said  horse,  particularly  in  and  about 
the  making  of  the  said  incision  in  the  aforesaid  foot  thereof,  and  endeavour- 
ing to  heal  and  cure  the  said  horse,  that  by  means  of  the  premises,  and  for 
want  of  due  and  proper  care,  skill  and  conduct  in  the  defendant  in  that 
behalf,  the  said  foot  of  the  said  horse  then  became  and  was  mortified   and 


(h)  See  1    Saund.  312,   n.  2  ;  Chit.  jun.       and  materials ;   Clark  v.   Mumfoul,  3  Camp. 
Conlr.  Index,   "Bailment."     A  farritr  may       37;  ante,  ohs. 'i'). 
recover  his  bill  on  the  common  count  for  work  (i)  As  the  case  may  be. 
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incurable,  and  thereby  the  said  horse,  being  of  the  value  aforesaid,  became 
and  was  and  is  of  little  or  no  use  or  value  to  the  plaintiff,  to  the  plaintiff's 
damage  of  £ ,  and  therefore  he  brings  his  suit,  &c. 


FEIGNED  ISSUE,  (k) 

In  the 

(venue),  to  wit.     Whereas  A.  B.  affirms,   and  C.  D.  denies,  that 


[here  state  the  question  to  be  tried,  which  may  be  as  follows  :^  certain  goods  and 

chattels  mentioned,  &c.  were  on  the day  of ,  a.  d.  ,  the  goods 

and  chattels  of  him  the  said  A.  B.  as  against  the  said  C.  D.     And  the  Court 

of is  desirous  of  ascertaining  the  trutli  by  the  verdict  of  a  jury,   and 

both  parties  pray  that  the  same  may  be  inquired  of  by  the  country.     Now 
let  a  jury,  &:c. 

FIXTURES. 


Obs.  As  to  the  law  upon  the  subject  of  fixtures,  and  contracts  respecting  them, 
see  Amos  &  F.  on  Fixtures;  Chit.  jun.  Contr.,  Index,  in  voc.  It  seems  a  written 
contract  is  not  necessary.  The  price  of  fixtures  cannot  be  recovered  upon  a 
count  for  goods  sold  ;  Lee  v.  Risdoti,  7  Taunt.  188  ;  Pitt  v.  Shew,  4  B.  &  Aid. 
20G.  Where  a  tenant  agreed  witli  his  landlord  that  he  should  forbear  removing 
his  fixtures  at  the  end  of"  his  tenancy,  on  condition  that  tlie  landlord  should  take 
them  at  a  valuation,  and  the  valuation  was  made  the  day  after  the  tenant  quitted, 
it  was  held  the  tenant  might  recover  on  the  above  count;  Halltu  v.  Runder,  1 
C.  M.  &  R.  206.  In  order  to  get  an  admission  of  part  of  the  plaintiff's  case,  it 
may  sometimes  be  advisable  to  declare  specially.  In  such  case  the  declaration 
should  state  that  before  the  promise,  &c.  plaintiff  was  possessed  of,  and  entitled 
to  remove  or  sell,  certain  fixtures  and  effects,  to  wit,  &c.,  being  in  a  certain 
house,  and  that  it  was  agreed  between  plaintift'  and  defendant  that  plaintiff 
should  bargain,  sell  and  relinquish  said  fixtures  to  defendant,  and  that  he  should 
buy  same  at  a  valuation  to  be  made,  &c.,  showing  agreement  for  valuation,  the 
valuation,  that  plaintiff  relinquished,  &c.  and  non-payment  of  price  ;  see  Form  2, 
ante,  110. 


Commencement  as  ante,  4.-G,  Form  1.]  For  certain  fixtures,  goods,  chattels 
and  effects  bargained  and  sold,  relinquished  and  given  up,  by  the  plaintiff  to 

(k)  This  is  tlie  form  of  a  wiil  of  summons,  wlieie  the  question  was  "  whether  the  plain- 

which  by  the  8  &  9  Vict.  c.  109,  s.  19,  is  lifFs    were  eniiiled  to  the   goods  seized    as 

substituted  for  the  old  form  of  u  feigned  issue.  against  and  free  from  the  defendant's  execu- 

It  is  necessary  to  be  particular  in  seeing  that  tion,   and  whetlier   they   were    liable   to   be 

by  the  form  of  tlie  question  as  slated  admis-  seized  as  against  the  plaintiffs,"  it  was  held 

sions  are  not  made  which  arc  not  intended.  that   the    plaintiffs,     claiming   as    assignees 

In  Lituiit  V.  Chaffers,  4  Q.  B.  762,  where  a  under  the  bankruptcy  of  a  judgment  debtor, 

question  between   llie  execution  creditor  and  were  bouud  to  prove  the  trading,  petitioning 

assignees  of  a  bankrupt  was  stated  as  being  creditor's  debt,  and  act  of  bankruptcy,  though 

"  whether  the  aforesaid  execution  was  valid  no  notice  had  been  given  to  dispute  them, 

against  the  said  fiat,"  it  was  held  that  the  See   form  to  try  a   disputed  title    to    goods 

plaintiff  could  not  dispute  the  bankruptcy.  under   the   Interpleader  Act,     Morewood  v. 

But  in   Scott   V.  Melmlle,  3  M.  &  G.   40,  inz/ces,  6C.  &  P.  144. 
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and  in  favour  of  the  defendant  at  his  request,  and  for  [^account  staled  and 
breach,  as  ante,  48. 


FORBEARANCE  TO  DEFENDANT.  (/) 


1.   On  Defendant's  promise  to  pay  Debt  and  Costs  if  the  Plaintiff 
would  suspend  an  Action  against  him. 

For  that  whereas,  before  and  at  tlit  time  of  the  making  of  the  promise  of 
the  defendant  hereinafter  next  mentioned,  an  action  had  been  commenced 
and  prosecuted  by  and  at  the  suit  of  the  plaintiff  against  the  defendant  in 
the  Court  of  ["  Queen's  Bench"]   at  Westminster    for   the   recovery  of  a 

certain  sum  of  money,  to  wit,  the  sum  of  ,£ ,  then  and  at  the  time  of  the 

making  of  the  promise  of  the  defendant  hereinafter  next  mentioned  due  and 
owing  (»j)  from  tlie  defendant  to  the  plaintiff,  and  which  action  at  the  time 
of  the  making  of  the  promise  of  the  defendant  hereinafter  next  mentioned 
was  depending  in  the  said  Court,  whereof  the  defendant  then  had  notice  ; 
and  thereupon  heretofore,  to  wit,  on  \_SfC.']  in  consideration  of  the  premises, 
and  that  the  plaintiff,  at  the  request  of  the  defendant,  would  cease  (71)  to  pro- 
secute the  said  action,  and  would  stay  all  further  proceedings  therein  until 

the day  of then  next,  (0)  he  the  defendant  then  promised  the 

plaintiff  to  pay  him  the  said  debt  and  the  costs  of  the  plaintiff  by  him  in- 
curred in  commencing  and  prosecuting  the  said  action,  on  the  day  of 

then  next  3    and  the  plaintiff  avers,  that  he,  confiding  in   the  said 

promise  of  the  defendant,  did  then  cease  to  prosecute  the  said  action,  and 
hath  thence  hitherto  stayed  all  further  proceedings  therein,  and  that  the 
costs  of  commencing  and  prosecuting  the  said  action  amounted  to  a  large 

sum,  to  wit,  the  sum  of  £ ,  whereof  the  defendant  afterwards,  on  the 

day  and  year  last  aforesaid,  had  notice,  and  was  then  requested  by  the  plain- 
tiff to  pay  him  the  said  debt  and  costs ;  ( ;})  and  although  the  time  for 


(I)  As  to  contracts  of  this  nature,  see  Chit.  to  suspend,"  &c.    The  agreement  was,  phiin- 

jun.  Cont.,  Index,  in  ror.     As  to  promises  in  tiff "  having  at  my  request  consented,"  &c. 

consideration  of  forbearance  to  third  persons,  I  promise,  &c. :  Held,  no  variance  j  Payne 

see  post,  "  Guarantees."  v.  Wilson,  7  B,  &  C.  423. 

(m)  Forbearance  is  no  consideration  unless  (o)  A  suspension  of  proceedings  for  a  given 
a  right  of  action  existed,  ]\'ade  v.  Simeon,  time,  or  for  a  reasonable  time,  sutlices  to  con- 
C.P.January,  1846;  but  the  abandonment  stitule  a  good  consideration;  there  need  not 
of  a  suit  instituted  to  try  a  doubtful  (juestion  be  a  total  abandonment  of  the  suit;  Chit, 
seems  a  sufficient  consideration,  Lteivellun  v.  Contr.  An  avern.ent  of  an  agreement  for 
Llewellyn,  9  Jurist,  991  ;  6'.  C.  15  Law  J.  4,  forbearance, generally,  means  for  a  reasonable 
Q.  15.;  Longridge  v.  Doriille,  5  13.  6c  Aid.  time,  and  is  good  after  verdict;  Mapes  v, 
117;  Walters  v.  Smith,  2  B.  &  Ad.  889;  Si(/;iew.  Cro.  Jac.  683  ;  1  Hoi.  Ab.  24,  pi.  23. 
Stracy  v.  Bank  of  England,  6  Bing.  754;  (/))  This  notice  and  request,  at  least  the 
Edwards  v.  Bangh,  11  M.  &  W.  641  ;  and  so  latter,  seem  unnecessary.  If  the  original  suit 
is  an  agreement  to  give  up  proceedings  in  a  were  against  a  third  person,  and  defendant 
pending  reference,  Smith  v.  Holmes,  Exch.  guaranteed  only,  aver  that  the  third  parly  was 
Nov.  1845.  And  see  another  form  of  decia-  requested,  but  did  not  pay,  and  that  defendant 
ration,  Smith  v.  Monteith,  13  M.  &  W.  427  ;  had  notice  and  was  requested  to  pay  ;  see  post, 
S.  C.  2  D.  &  L.  358.  '•  Guarantees." 

(«)  Declaralioa  averred  "  would  consent 
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paying  the  said  debt  and  costs,  according  to  the  said  promise  of  the  de- 
fendant, hath  long  since  elapsed,  yet  the  defendant,  not  regarding  his  said 
promise,  hath  not  as  yet  paid  the  said  debt  and  costs,  or  either  of  them,  or 
any  part  thereof.     [^Add  account  stated  and  breach,  ante,  48,  Form  2. 


2.  Against  the  Obligor  of  a  Bond  on  the  forbearance  by  the 
Assignee  to  sue  him,  and  Late. 

Morton  v.  Burn,  7  A.  &  E.  19. 


3.  Similar  form  on  the  forbearance  by  the  Grantee  of  a  Warrant  of 

Attorney. 

Twight  V.  Prescott,  2  Dowl.  &  L.  4. 


4.  On  a  promise  to  pay  the  Costs  of  an  Action  in  which  Defendant 
had  been  the  Plaintiff's  Attorney,  and  also  the  Costs  of  an  Appli- 
cation to  the  Court  against  the  Defendant,  in  consideration  that 
Plaintiff  would  not  apply  to  make  the  Rule  absolute. 

For  that  whereas  the  plaintiff,  to  wit,  on  [4'C.]  retained  and  employed  the 
defendant  in  the  way  of  his  profession  and  business  of  an  attorney,  by  him 
then  and  still  carried  on,  as  the  attorney  of  and  for  the  plaintiff,  to  commence 
and  prosecute  an  action  at  his  suit  against  one  B.  M.  for  the  recovery  of  a 
certain  sum,  to  wit,  ^10,  then  due  and  owing  to  the  plaintiff  from  the  said 
B.  M.,  and  the  said  B.  M.  was  afterwards,  to  wit,  on  [(^'c]  arrested  therein 
by  one  J.  L.,  the  officer  in  that  behalf  appointed  and  employed  by  the  de- 
fendant, and  thereupon  the  said  B.  M.  then  paid  to  the  said  J.  L.  the  said 
sum  of  £10,  and  also  the  further  sum  of  £3,  as  and  for  the  costs  of  the  said 
defendant  as  such  attorney  as  aforesaid  in  the  said  action.  And  whereas 
the  defendant  being  indebted  on  other  accounts  to  the  plaintiff  in  a  large 
sum  of  money,  he  the  defendant,  to  wit,  on  [^-c]  deducted  and  retained 
thereout  the  said  sum  of  £3,  being  the  amount  of  the  costs  aforesaid,  on 
pretence  that  he  had  not  received  the  same  from  the  said  J.  L.,  and  that  the 
said  J.  L.  had  refused  and  neglected  to  pay  the  same  to  the  plaintiff;  and 
thereupon  the  plaintiff,  for  obtaining  payment  of  the  said  sum  of  £3,  after- 
wards, to  wit,  on  [(^-c],  applied  for  and  obtained  a  rule  of  the  said  Court, 
whereby  it  was  ordered  that  the  defendant  and  J.  L.,  upon  notice  of  that 
rule  to  be  severally  given  to  them,  should,  on  [^-c.l  then  next  following, 
show  cause  why  they  or  one  of  them  should  not  refund  to  the  plaintiff  the 
said  sum  of  £3,  which  they,  or  one  of  them,  received  of  the  said  B.  M,  for 
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the  costs  in  the  said  cause,  and  that  the  said  defendant  and  J.  L.  should  upon 
the  same  day  answer  the  matters  contained  in  a  certain  affidavit  in  that  behalf 
made  by  the  plaintiff,  as  by  the  said  rule  or  order  more  fully  appears,  and  a 
copy  of  which  said  rule  or  order  was,  to  wit,  on  [«^c.],  duly  served  upon 
the  defendant  J  and  the  plaintiff,  at  the  time  of  the  making  the  defendant's 
promise  hereinafter  next  mentioned,  intended  to  apply  to  the  said  Court,  in 
order  to  make  the  said  rule  absolute,  whereof  the  defendant  then  had  notice  ; 
and  thereupon  heretofore,  to  wit,  on  [i§-c.],  in  consideration  of  the  premises, 
and  also  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  forbear  to  apply  to  the  said  Court  in  order  to  make  the  said  rule  ab- 
solute, he  the  said  defendant  then  promised  the  plaintiff  to  pay  him  the 
said  sum  of  £3,  and  also  the  costs  of  applying  for  and  obtaining  the  said 
rule,  and  of  the  proceedings  which  had  been  had  thereon  as  aforesaid  ;  and 
the  plaintifl'  avers,  that  he,  confiding  in  the  said  promise  of  the  defendant, 
did  then  forbear,  and  has  since  hitherto  forborne  to  apply  to  the  said  Court 
in  order  to  make  the  said  rule  absolute,  and  that  the  costs  last  aforesaid 
amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  ^12,  making  together 
with  the  said  sum  of  £'3  the  sum  of  £15,  whereof  the  defendant  then  had 
notice  ;  yet  the  defendant  hath  not  paid  the  said  sum  of  ,£15,  or  any  part 
thereof,     [//rfrf  account  slated  and  breach,  as  ante,  48,  Form  2. 


5.  By  the  proprietor  of  a  Stage-coach  on  Defendant's  promise  to  pay 
a  Sum,  to  he  ascertained  by  a  Referee,  if  the  Plaintiff  would  dis- 
continue loorking  an  opposition  Coach. 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  defendant's 
promise  hereinafter  next  mentioned,  the  plaintiff  was  the  owner  and  pro- 
prietor of  a  certain  stage-coach  called  ,  and  which  coach  had  been  and 

was  used  and  employed  by  him  in  the  conveyance  of  passengers  and  goods 
for  hire  from  L.  to  N.,  and  so  back  again  from  N.  aforesaid  to  L.  aforesaid, 
and  thereby  the  plaintiff  was  then  acquiring  divers  gains  and  profits  ;  and 
whereas  also,  before  and  at  the  time  of  the  making  of  the  defendant's  promise 
hereinafter  next  mentioned,  the  defendant  was  the  owner  and  proprietor  of  a 

certain  other  coach  called ,  and  which  said  coach  of  the  defendant  was 

used  and  accustomed  to  go  and  proceed  in  and  along  by  same  road  from  L. 
aforesaid  to  N.  aforesaid,  and  so  back  again  from  N.  aforesaid  to  L.  afore- 
said, for  the  conveyance  of  passengers  and  goods  for  hire,  and  thereupon, 
heretofore,  to  wit,  on  [c^c],  in  consideration  of  the  premises,  and  that  the 
plaintifl",  at  the  request  of  the  defendant,  had  agreed  to  discontinue  and  cease 
to  use  and  employ  the  said  coach  of  him  the  said  plaintiff  in  going  and  pro- 
ceeding in  and  along  the  said  road  from  L.  aforesaid  to  N.  aforesaid,  and  so 
back  again  from  N.  aforesaid  to  L.  aforesaid,  for  the  purpose  aforesaid,  he 
the  said  defendant  then  promised  the  plaintiff  to  pay  him  so  much  money  as 
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such  person  to  whom  the  premises  in  that  behalf  should  be  referred,  to  be 
agreed  upon  and  appointed  by  the  plaintiff  and  the  defendant,  should  de- 
termine was  fit  and  reasonable  to  be  therefore  paid  by  the  defendant  to  the 
plaintiff  for  and  on  account  of  his  discontinuing  and  ceasing  to  use  the  said 
coach  of  him  the  plaintiff  as  aforesaid  ;  and  the  plaintiff  avers,  that  after- 
wards, to  wit,  on  [c^'c]  aforesaid,  one  E.  F.  was  agreed  upon  and  appointed 
by  the  plaintiff  and  the  defendant  as  the  person  to  whom  the  premises  in 
that  behalf  should  be  referred,  and  that  the  said  E.  F.,  taking  the  said  pre 
mises  into  consideration,  did  afterwards,  to  wit,  on  [4  c-]  aforesaid,  determine 

that  the  sum  of  £ was  a  fair  and  reasonable  sum  to  be  therefore  paid 

by  the  defendant  to  the  plaintiff  for  and  on  account  of  his  discontinuing  and 
ceasing  to  use  the  said  coach  of  the  plaintiff;  and  the  plaintiff  saith  that  he, 
confiding  in  the  said  promise  of  the  defendant,  did  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  discontinue  and  cease  to  use  and  employ,  and 
hath  from  thenceforth  hitherto  discontinued  and  ceased  to  use  or  employ,  the 
said  coach  of  the  plaintiff  in  and  upon  the  said  road  as  aforesaid,  for  the 
purpose  aforesaid,  of  all  which  premises  the  defendant  had  notice  ;  yet  the 

defendant  hath  not  paid  the  said  sum  of  £ ,  or  any  part  thereof.     [^Add 

account  slated  and  breach,  ante,  48,  Form  2. 


FRIENDLY  SOCIETY. 


Declaration  on  a  Promissory  Note  given  to  the  Trustees  of  a  Friendly 
Society  whose  Rules  had  been  duly  enrolled. 

Bradburne  v.  Whitehead,  4  M.  &  G.  439  ;  and  see  ante,  14,  Form  12. 


GOODS  SOLD. 


See  "  Sale  of  Goods,"  post. 


GOODWILL. 


1.  Common  Count  for  the  Goodwill  of  a  Business,  {q) 

Commencement  as  ante,  46.]  For  the  goodwill  of  a  certain  trade  or  business 
carried  on  by  the  plaintiff,  and  by  him  sold,  relinquished  and  given  up  to 
and  in  favour  of  the  defendant,  at  his  request,  and  for  [add  goods  sold,  if 
applicable,  account  stated  and  breach,  as  ante,  48,  Form  1 . 

(q)  See  Bn/m  V.  Gu.Vi  4  East,  190;  Wy-  Whitehead,  1  Sim.  &  Stu.  74;  Chit.  jun. 
burd  V.   Stantoti,   4   Esp.   179 ;    Bryson   v.       Contr. 
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2,  On  an  Agreement  not  to  exercise  a  Trade  within  certain  Limits. 
Hitchcock  V.  Coker,  6  A.  &  E.  488.     Form  in  Covenant,  Archer  v.  Marsh, 
6  A.  &  E.  959  ;  Rarvllnson  v.  Clarke,   14  M.  &  W.  187  ;  and  see  Mallen  v. 
Matj,  11  M.  &  W.  853 ;  Rennie  v.  Irvine,   8  Jurist,  1051  ;  aS'.  C.  14  Law  J. 
10,  C.  P. ;  Green  v.  Price,  13  M.  &  W.  695. 


GUARANTEES. 

Obs.  See  the  Treatises  on  Principal  and  Surety  by  Fell  and  Theobald;  3  Chit.  Comm. 
Law,  Index,  tit.  "  Guarantee;"  Chit.  jun.  Contr.  It  is  essential  to  declare 
spec'udlij  in  assumpsit  (not  debt)  on  a  guarantee  or  promise  to  pay  or  answer  for 
the  debt  or  default  of  a  third  person.  The  common  count  will  not  suffice;  1 
Saund.  211  a,  b;  Mines  v.  ScuUhorpe,  2  Camp.  215.  The  Statute  of  Frauds, 
29  Car.  2,  c.  3,  s.  4,  enacts,  "  that  no  action  shall  be  brought  whereby  to  charge 
the  defendant  upon  any  special  promise  to  answer  for  the  debt,  default  or  wis- 
carriage  of  another  person,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  tlicrcof,  sliall  be  in  luriting  and  aigned 
by  the  party  to  be  charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized."  The  statute  does  not  apply  unless  there  were  originally 
some  credit  given  by  the  plaintiff  to  the  third  person,  Hargieaves  v.  Paraons,  13 
M.  &  W.  5G1  ;  or  there  were  some  liability  on  the  part  of  the  third  person  to 
the  plaintiff,  Eastxcod  v.  Keni/on,  11  A.  &  E.  438.  It  is  a  question  for  the 
jury  to  whom  the  credit  is  given;  Simpson  v.  Feiiton,  2  Crom.  &  M.  430.  It 
applies,  however,  if  the  defendant's  engagement  were  collateral,  and  the  slightest 
credit  was  given  to,  or  any  liability  was  to  exist  on  his  part  as  between  him  and 
the  plaintiff;  see  the  cases,  Chit.  jun.  Cont. ;  and  Green  v.  Cresswell,  10  A.  & 
E.  453.  The  memorandum  is  insufficient,  if  it  do  not  express  on  the  face  of  it  the 
consideration  for  the  guarantee.  Cole  v.  Dyer,  1  C.  &  J.  461  ;  or  show  matter 
from  which  such  consideration  can  be  fairly  collected  or  inferred  without  ambi- 
guity or  doubt;  see  cases,  Chit.  jun.  Contr. ;  Railxes  v.  Todd,  8  A.  &  E.  846; 
Johnson  v.  Nic/ivls,  1  Com.  B.  251. 


1 .  On  a  Guarantee  for  the  price  of  Goods  to  be  supplied  to  a  third 

Person. 
For  that  whereas  heretofore,  to  wit,  on  [Sfc.  exact  day  not  material'],  in 
consideration  that  the  plaintifi;  at  the  request  of  the  defendant,  would  (r) 
[add  "from  time  to  time,"//i«  the  7nemoraHduvi(s)']  sell  and  deliver  ["porter"] 
[let  this  correspond  with  the  guarantee,  say  "goods,"'  if  no  particular  descrip- 
tion of  goods  be  mentioned,  or  "  goods  in  the  way  of  the  plaintiff's  business  of 
a ,"  if  the  memorandum  be  so  confined']  to  one  A.  on  credit  (^  ["  until  the 

(r)  If  the  written  memorandum  contain  a  (s)  Take  care   to   ascertain   whether,    in 

guarantee  partly  good  under  the  Statute  of  reference   to   the  cases  on  this  subject,  the 

Frauds  and  partly  bad  (see  an  instance,  IKiidfi  guarantee   can  be   considered  a.  coniiiming 

V.  Benson,  2  C.  &  J.  94),  and  the  bad  part  guarantee  foi  goods  to  be  from  time  to  time 

be  capable  of  separation  from  the  good,  take  supplied,  or   for   one  transaction  only  j    see 

care  to  omit  the  insufficient  part,  see  Com.  Dig.  cases,  Chit. jun. Contr.  416 ;  Martin  v.U'right, 

"  Action,"  "  Assumpsit,"  B.  13;   otherwise,  9  Jurist,  Q.  15.  1845 ;  S.  C.  14  Law  J.  142  ; 

if  the  promise  be  laid  as  an  culirc  one,  the  Hitchcock  v.  llumfrey,  5  i\L  &:  (J.  559. 

failure  of  part  of  the  consideration  will  afford  (l)  If  any  particular  or  tixed  credit  be  spe- 

a  defence;  Thomas  v.  IVilliams,  10  B.  i  C.  cified  in  the  guai-antee,  this  allegation  must 

664 ;  'Segelen  v.  Wallace,  7  A.  &  E.  49  ;  Heud  be  conformable  thereto.     It  is  generally  better 

V.  Baldrey,  6  A.  &  K.  459.     Sec  post,  "  Ob-  to  set  out  the  guarantee  in  its  own  terms,  see 

servations  on  the  Pica  of  Non  Assumpsit."  Morrison  v.  Trenchurd,  4  M.  &  G.  709  ^  be- 
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plaintiff  should  receive  notice  to  the  contrary  from  the  defendant,"  insert  this 
or  any  other  particular  stipulation  which  may  be  contained  in  the  memorandum,'] 
the  defendant  guaranteed  (m)  and  then  promised  the  plaintiff  to  be  answerable 
to  him  for  the  due  payment  of  the  prices  of  the  said  ["  porter"]  ["  to  the 
extent  of  £100,"  if  in  the  memorandum']  ;  and  the  plaintiff  avers  that  he,  con- 
fiding in  the  said  promise  and  undertaking  of  the  defendant,  did  afterwards, 

to  wit,  on  the day  of ,  A.  d. ,  [add  "  and  on  divers  days  and 

times  aftewards  and  before  the  day  of ,  a.  d. ,"  if  it  were  a 

continuing  guarantee  and  acted  upon  accordingly,]  sell  and  deliver  to  the  said 
A.  J.  on  credit,  [or  "such  credit  as  aforesaid,"  if  a  particulrr  credit  were 
fixed  by  the  guarantee,]  certain  ["  porter,"  or  "  goods,"  see  supra,]  of  great 
value,  which  the  said  A.  J.  had  occasion  for  and  required  of  the  plaintiffs, 
and  at  and  for  certain  reasonable  prices,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  £— — ;  and  that  although  the  said  credit  and  the  time 
for  the  payment  of  the  prices  of  the  said  goods  hath  elapsed,  and  although 
the  said  A.  J.  was  afterwards,  to  wit,  on  [Sfc],  reqtiested (v)  by  the  plaintiff  to 
pay  him  the  said  sum  of  money,  yet  the  said  A.  J.  hath  not  paid{x)  the  same 
or  any  part  thereof,  of  all  which  premises  the  defendant  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  had  notice,  and  was  then  requested  by 

the  plaintiff  to  pay  him  the  said  sum  of  £ ;  yet  the  defendant  had  not 

paid  the  same  or  any  part  thereof,  and  the  said  sum  of  £ still  remains 

due,  in  arrear  and  unpaid.  [Add  account  stated  and  breach  in  not  paying  the 
"  last-mentioned"  sum,  Sfc;  see  ante,  42. 


2.  On  a  Guarantee  for  the  fidelity  of  a  Clerk. 
Lyall  V.  Higgins,  4  Q.  B.  528  ;  and  see  another  form,  Norton  v.  Powell, 
4  M.  &  G.  42. 


S.  On  a  Guarantee  in  consideration  that  the  Plaintiff  would  let  a 
House  to  a  third  'person,  the  Defendant  would  he  answerable  for 
the  Rent. 

For  that  whereas  heretofore,  to  wit,  on  [<^-c.],  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  demise  and  let  to  one  T.  S,  a 
certain  messuage  or  dwelling-house,  with  the  appurtenances,  of  the  plaintiff. 


cause,  though   the  legal  effect,  if  correctly  ''  would  pay."    The  memorandum  was,  that 

stated,  would  suffice,  yet  the  judge  would  pro-  he  would  "  guarantee  the  payment."     Vari- 

bably  reserve  the  question  of  variance  at  the  ance  amended  at  the  trial  under  3  &  4  W.  4, 

trial,  which  would  occasion  increased  delay  c.42,  s.  23  ;  Hanbury  v.  Ella,  1  Ad.  &  E.  61. 

and  expense;    see   an  instance  Johnston   v.  (v)  Q(/(E7e  if  this  be  a  necessary  averment ; 

Nicholls,  1  Com.  B.  251.     Of  course  any  con-  Cro.  Jac.  500  ;  Eliz.  85,  91  ;  2  H.  Bl.  131 ; 

dilion  precedent  contained  in  the  guarantee  1  Stra.  88;   V/alton  v.  Mascall,  13  JVI.  &  W. 

must  be  set  out,  and  its  performance  by  the  452;  6.  C.  2  D.  &  L.  410 ;  Maylamv.Norris, 

plaintiff  averred.     Instance  of  an  omission,  2  D.  &  L.  832. 

iiiggins  v.  Dixon,  14  Law  J.  329.  (x)  Or  this ;    1  Sid.  178  ;  2  Roll.  738, 

(«)  The  declaration  was,  that  defendant  1.  15^  Liltiey.  Hewitt,  II  Price,  494. 
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to  hold  the  same  to  said  T.  S.  as  tenant  thereof  to  the  plaintiff  from  Michael- 
mas-day then  next  at  and  under  a  certain  rent,  to  wit,  the  rent  of  £26  per 
annum,  payable  quarterly,  to  wit,  on  [<^c.],  he  the  defendant  then  promised 
the  plaintiff  that  if  the  said  T.  S.  should  not  pay  the  said  rent,  he  the  de- 
fendant would  pay  the  same  to  the  plaintiff;  and  the  plaintiff  avers  that  he 
did  accordingly,  to  wit,  on  [^c],  let  the  said  tenements  to  the  said  T.  S.  on 
the  terms  aforesaid,  and  that  under  and  by  virtue  of  the  said  demise  the 
said  T.  S.  held  and  enjoyed  the  said  messuage  or  dwelling-house,  with  the 
appurtenances,  as  tenant  thereof  to  the  plaintiff,  for  a  long  space  of  time,  to 

wit,  from  Michaelmas  in  the  year  aforesaid,  until  and  upon  the day  of 

^  A.  D.  ,  and  that  then,  to  wit,  on  the  day  and  year  last  aforesaid,  a 

large  sum  of  money,  to  wit,  £ of  the  rent  aforesaid,  became  and  was 

due  and  payable  from  the  said  T.  S.  to  the  plaintiff;  and  although  the  said 
T.  S.  hath  not,  although  then  requested  by  the  plaintiff  so  to  do,  paid  the 

said  sum  of  ^ or  any  part  thereof  to  the  plaintiff,  whereof  the  defendant 

afterwards,  to  wit,  on  [^-c],  had  notice,  and  was  then  requested  by  the 
plaintiff  to  pay  him  the  last-mentioned  sum,  yet  the  defendant,  not  regarding 
his  said  promise,  hath  not  paid  the  same  or  any  part  thereof.  [Add  account 
stated  and  breach ;  see  ante,  48,  Form  2, 


4.  On  a  promise  to  pay  a  Debt  in  consideration  that  Plaintiff  would 

let  out  of  custody  a  third  Person,  and  Law. 

Butcher  v.  Stuart,  1  Dowl.  &  L.  308. 

5.  On  a  promise  for  a  similar  consideration  to  give  a  Bill  of  Ten 
Shillings  in  the  Pound. 

Brown  V.  Deane,  5  B.  &  Adol.  8 1-8  ;  Smith  v,  Monteith,  13  M.  &  W.  427. 
Other  forms  for  a  similar  consideration,  Hasleham  v.  Young,  5  Q.  B.  833 ; 
Lane  v.  Burghart,  3  M.  &  G.  597. 

6.  By  a  Landlord  on  a  promise  to  pay  him  arrears  of  Rent  due  from 
a  third  Person  and  the  Costs  of  a  Distress,  in  consideration  he 
would  withdraw  the  Distress,  (y) 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  promise  of 
the  defendant  hereinafter  next  mentioned,  the  plaintiff  had  distrained  in  and 
upon  certain  premises  divers  cattle,  goods,  chattels  and  growing  crops  of  one 
R.  C,  of  great  value,  to  wit,  of  the  value  of  £ ,  then  being  in  and  upon 


(v)  This  engagement,  as  it  relates  to  rent  Thomas  v.  Williams,  10  B.  &  C.  664,  within 

actually  due  and  is  founded  on  the  withilrawal  the  Slaiuie  of  Fiauds,  but  that  case  seems 

of  a    distress    or   fuiul    in   pl.intiff's  hands,  qualified  by  ihe  case  of  Green  v.  Crenvelt,  10 

through  the  medium  of  which  he  might  have  A.  &c  E.  453  ;  and  see  Hargieavef  v.  I'armiis, 

paid  himself,  is  not,  according  to  ihe  case  of  IJ  M.  &  VV.  561. 
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the  said  premises,  for  certain  arrears  of  rent,  amounting  to  a  large  sum  of 

money,  towit,  £ ,  then  due  and  in  arrear  from  the  said  R.  C.  to  the 

plaintiff,  for  and  in  respect  of  the  said  premises,  under  and  by  virtue  of  a 
certain  demise  thereof,  and  which  still  remains  due  and  unpaid,  and  at  the 
time  of  the  making  of  the  promise  of  the  defendant  hereinafter  next  men- 
tioned, one  J.  C.  continued  and  was  in  possession  of  the  said  cattle,  [<^t'.] 
and  held  the  same  as  such  distress  as  aforesaid  for  and  on  behalf  of  the 
plaintiff,  and  costs  to  a  certain  amount,  to  wit,  to  the  amount  of  £3,  at  the 
time  of  the  making  of  the  said  promise  of  the  defendant,  had  been  incurred 
by  the  said  J.  C,  as  the  bailiff  of  the  said  plaintifJ',  in  and  about  and  relating 
to  the  making  and  keeping  of  the  said  distress,  and  thereupon  heretofore,  to 
wit,  on  l^c.']  in  consideration  that  the  plaintiff,  at  the  request  of  the  de- 
fendant, would  withdraw  the  said  distress,  the  defendant  promised  the  plaintiff 

that  he  the  defendant  would  pay  him  the  plaintiff  the  said  sum  of  £ as 

well  as  the  said  costs  then  incurred  by  the  said  J.  C.  in  or  about  the  said 
distress  as  aforesaid,  in  one  month  from  the  day  and  year  last  aforesaid. 
And  the  plaintiff  avers  that  he,  confiding  in  tlie  said  promise  of  the  de- 
fendant, did  then  withdraw  the  said  distress,  and  did  then  send  notice  to  the 
said  J.  C.  to  quit  and  deliver  up  possession  of  the  said  cattle  [^c]  so  dis- 
trained as  aforesaid,  and  the  said  J.  C.  accordingly  then  quitted  and  delivered 
up  possession  thereof,  and  although  one  month  and  more  hath  elaped  since 
the  making  of  the  said  promise  and  undertaking  of  the  defendant,  and 
although  the  said  R.  C.  did  not,  within  the  space  of  one  month  or  at  any 

other  time,  pay  the  said  sum  of  £ so  due  for  rent  as  aforesaid,  or  any 

part  thereof,  or  the  said  costs  incurred  by  the  said  .T.  C.  as  aforesaid,  or  any 
part  thereof,  whereof  the  defendant  afterwards,  to  wit,  on  [^c]  had  notice, 

and  was  then  requested  by  the  plaintiff  to  pay  him  the  said  sum  of  £ 

so  due  for  the  said  arrears  of  rent  and  the  said  costs  so  incurred  by  the  said 
J.  C.  as  aforesaid,  yet  the  defendant  hath  disregarded  his  said  promise  in 
this,  to  wit,  that  he  did  not  then  or  at  any  other  time  pay  the  plaintiff  the 

said  sum  of  £ so  due  and  in  arrear  for  rent  as  aforesaid,  or  any  part 

thereof,  or  the  said  costs  so  incurred  by  the  said  J.  C.  as  aforesaid,  or  any 
part  thereof,  and  that  the  said  last-mentioned  sum  of  money  and  costs  still 
remain  wholly  due  and  unpaid,  whereby  the  plaintiff  hath  lost  the  said  rent, 
and  became  and  was  liable  to  pay  and  has  paid  the  said  charges  so  incurred 
by  the  said  J.  C.  as  aforesaid.     [Add  account  stated  and  breach,  Sec.  as  ante, 

48,  Form  2. 

— ♦ — 

7.  Upon  a  Guarantee  to  Bankers  that  a  third  Person  should  pay  his 
Account  with  them  if  they  would  open  an  Account  with  him.  (z) 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  defendant's 
promise  hereinafter  mentioned,   the  plaintiffs   carried  on    the   business  of 


(2)  Howell  V.  Jones,  1  C.  M.  &  R.  97  ;  Davidson  v.  M'Gregor,  8  M.  &  W.  755. 
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bankers  in  co-partnership,  and  thereupon  heretofore,  to  wit,  on  [^-c]  in  con- 
sideration that  the  plaintiffs,  at  the  request  of  the  defendant,  would  open  an 
account  with  and  honour  the  checks  of  one  H.  B.  on  a  certain  account,  to 
wit,  an  account  to  be  called  the  "  mill  account,"  to  be  therefore  opened  by 
him  the  said  H.  B.  with  the  plaintiffs  as  such  bankers,  he  the  defendant  then 
promised  the  plaintiffs  to  be  responsible  to'them  for  any  balance  or  sum  of 
money  which  might  thereafter  be  or  become  due  from  the  said  H.  B.  to  the 
plaintiffs  as  such  bankers  upon  such  account  and  in  respect  of  such  checks 
\^set  out  the  guarantee  in  its  precise  terms  or  according  to  its  legal  effect,']  and 
the  plaintiffs  aver  that  they,  confiding  in  the  said  promise  and  undertaking 
of  the  defendant,  did  then  open  an  account  with  the  said  H.  B.  on  the  said 
mill  account,  and  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and 
on  divers  other  days  and  times  afterwards  and  before  the  commencement  of 
this  suit,  honour  divers  checks  of  the  said  H.  B.  on  the  said  mill  account, 
and  did  at  those  several  respective  times  pay  and  advance  on  account  of  the 
said  H.  B.  in  respect  of  the  said  checks,  and  otherwise  on  the  said  account, 
divers  sums  of  money,  amounting  in  the  whole  to  a  large  sum  of  money,  to 
wit,  the  sum  of  £2000,  and  exceeding  by  a  large  sum  of  money,  to  wit,  the 
sum  of  £1000,  all  the  monies  paid  to  and  had  and  received  by  the  plaintiffs 
by  and  from  and  on  account  of  the  said  H.  B.;  and  the  plaintiffs  aver  that 
the  said  H.  B.,  although  he  was  afterwards,  to  wit,  on  [(^-c]  requested  by 
the  plaintiffs  so  to  do,  has  not  paid  the  said  last-mentioned  sum  of  money  or 
any  part  thereof  to  the  plaintiffs,  or  any  or  either  of  them,  by  reason  of  all 
which  said  several  premises  the  said  H.  B.  was  indebted  to  the  said  plaintiffs 
in  a  large  sum  of  money,  to  wit,  the  sum  of  .£1500,  in  respect  of  the  said 
account  so  opened  and  the  said  several  checks  so  honoured  as  aforesaid ;  of 
all  which  premises  the  defendant  afterwards,  to  wit,  on  [S^-c.]  had  notice  and 
was  then  requested  by  the  plaintiffs  to  indemnify  them  the  plaintiffs  for  and 
in  respect  of  and  to  pay  them  the  said  sum  of  money  last-mentioned  ac- 
cording to  the  said  defendant's  said  promise  in  that  behalf,  yet  the  defendant 
has  not  as  yet  indemnified  the  plaintiffs  for  or  in  respect  of  or  paid  to  them 
or  either  of  them  the  said  sum  of  money  last  mentioned,  or  any  part  thereof, 
and  the  said  last-mentioned  sum  of  money  still  remains  wholly  due  and  un- 
paid to  the  plaintiffs.     [/4dd  account  stated  and  breach,  ^-c.  ante,  48,  Form  3. 


8.   On  a  promise  to  pay  a  larger  Sum  than  the  Debt,  in  consideration 

of  Plaintiff's  forbearincj  to  execute  a    Fi.  Fa.  against  a  third 

Person. 

Smith  V.  Alger,  1  B.  &  Adol.  603. 

9.  By  Husband  and  Wife,  on  promise  to  render  third  parly  or 

pay  Debt. 
Nurse  V.  Wilts,  4  B.  cS:  Adol.  739;   S.  C.  1  A.  &  E.  65. 
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10.  On  a  promise  to  give  a  Note  on  Plaintiff's  discharging  Debtor 

out  of  custody. 

Brown  V.  Dean,  5  B.  &  Adol.  848, 


11.  On  Defendant's  promise  to  pay  the  Debt  of  a  third  Person  in  con" 
sideration  that  Plaintiff  would  not  sue  him.  (a) 

For  that  whereas  one  E.  F.,  before  and  at  the  time  of  the  making  of  the 
promise  of  the  defendant  next  mentioned,  was  indebted  to  the  plaintiff  in  a 
certain  sum  of  money,  to  wit,  £ ,  (6)  [state  enough],  and  thereupon  here- 
tofore, to  wit,  on  [<^c.]  in  consideration  of  the  premises,  and  that  the  plain- 
tiff, at  the  request  of  the  defendant,  would  forbear  and  give  time  to  the  said 

E.  F.  for  the  payment  of  the  said  sura  of  money  until  the day  of 

then  next,  {as  the  case  may  6e,]  he  the  defendant  then  promised  the  plaintiff 

to  be  answerable  to  him  for  the  payment  of  the  said  sum  of  £ -,  and  to 

pay  him  the  same  on  the  said day  of then  next,  in  case  the  said 

E.  F.  should  then  make  default  in  paying  the  same ;  and  the  plaintiff  avers 
that  he,  confiding  in  the  said  promise  of  the  defendant,  did,  to  wit,  on  the 
day  and  year  first  aforesaid,  forbear  and  give  time  to  the  said  E.  F.  for  the 

payment  of  the  said  sum  of  money  until  the  said day  of ,  a.  d. , 

but  that  the  said  E.  F.,  although  he  was  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  requested  by  the  plaintiff  so  to  do,  hath  not  as  yet  paid 
the  said  sum  of  money,  or  any  part  thereof,  to  the  plaintiflP,  but  hath  therein 
made  default,  whereof  the  defendant  then  had  notice,  and  was  then  requested 
by  the  plaintiff  to  pay  the  said  sum,  but  the  defendant  hath  not  paid  the  same 
or  any  part  thereof.     [Add  account  stated  and  breach,  ante,  48,  Form  2. 


12.    On  a  promise  to  pay  Debt  and  Costs   in  consideration   that 
Plaintiff  would  suspend  proceedings  on  a  Cognovit  against  a  third 
person,  (c) 
For  that  whereas  before  and  at  the  time  of  making  the  promise  of  the 

defendant  hereinafter  mentioned,  to  wit  on  [Jkc.']  one  C.  V.  was  indebted  to 


(a)  As  to  the  law,  &c.,  see  ante,  obs.  123.  shall  v.  Birkenhart,  1  N.  R.  172  ;  Com.  Dig. 

The  form,  No.  8,  ante,  127,  may  readily  be  "  Act  on   Case,   Assumpsit,"  F.  8 ;  H.  3 ; 

adapted  to  a  declaration  for  not  paying  the  Hob.  18. 

debt  of  another  in  consideration  of  forbearint;  (c)  See  Payne  v.  Wilson,  7  B.  &  C.  423  ; 

a  pending  suit,  lakingcare  to  aver  the  default  Read  v.  Xash,  1  \ViIs.305  ;   Bird  v.  Gammon, 

of  the  third  party,  notice  and  request  to  de-  3  H.  N.  C.  889.   A  promise  by  a  defendant  to 

fendant,  \c.— See  next  form.  pay  the  costs  of  the  plaintiff's  attorney,   in 

(6)  Not  necessary  to  state  subject-matter  consideration  of  the    suit  being  finished,    is 

of  debt;    Barrett   v.  Trussell,  4  Taunt.  117.  within   the   Statute  of  Frauds;    Tomlinson  v. 

Better  not ;  Peake,  117.     Amount   not  ma-  Gill,  9  A.  &  E. ;  and  see  Green  v.-  Cresswell^ 

terial,  Bray  v.  Freeman,  8  Taunt.  197  ;  and  10  A.  &  E.  453. 
see  Jones  v.  Ashburnham,  4  East,  455 ;  Mar- 
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the  plaintiff  in  a  large  sum  of  money,  to  wit,  £ ,  for  the  recovery  of  which 

the  plaintiff  had  commenced  an  action  against  the  said  C.  V.  in  the  Court  of 
Q.  B.  at  Westminster,  and  in  which  action  the  said  C.  V.  had  signed  and 

given  to  the  plaintifi'  a  cognovit  for  the  payment  of  the  said  debt  of  £ , 

together  with  the  costs  of  the  action,  at  certain  times  therein  mentioned,  and 
now  elapsed ;  and  before  the  making  of  the  promise  of  the  defendant,  the 
said  C.  V.   having  made   default  in  payment  of  the  whole  of  the  sum   of 

£ at  the  times  specified  in  the  said  cognovit,  he,  the  plaintiff,  was  about 

to  take  proceedings  on  the  said  cognovit,  and  thereupon,  heretofore,  to  wit, 
on  [<5"C']  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  consent  to  suspend  proceedings  against  the  said  C.  V.  on  the  said 
cognovit  until  [^SfC.'],  he  the  defendant  then  promised  the  plaintiff  to  pay  to 

him  the  sum  of  .£ on  account  of  the  said  debt,  on  the  day  of 

then  next ;  and  the  plaintiff  avers,  that  he  the  plaintiff  did,  to  wit,  on  the  said 
— —  day  of  [(^-c],  consent  to  suspend,  and  did  then  suspend,  all  further  pro- 
ceedings against  the  said  C.  V.  on  the  said  cognovit,  until  [c^-c]  ;  and  that 
the  said  C.  V.  hath  not,  altiiough  afterwards,  to  wit,  on  [^-c]  requested  by 

the  plaintiff  so  to  do,  paid  to  him  the  said  sum  of  £ or  any  part  thereof, 

of  all  which  premises  the  defendant  then  had  notice,  and  was  then  requested 

by  the  plaintif!"  to  pay  him  the  said  sum  of  £ ,  but  the  defendant  hath 

not  paid  the  same  or  any  part  thereof.  \_Add  account  stated  and  breach  in 
not  paying  the  "  last-mentioned"  sum,  Sj-c.  as  ante,  48,  Form  2. 


13.  On  a  promise  to  pay  the  Debt  of  another,  in  consideration  that 
Plaintiff  would  give  up  a   Lien  on    Goods  which  he  held  as   a 
security. 
See  form,  Clancy  v.  Piggott,  2  A.  &  E.  473.     As  to  the  effect  of  the 

Statute  of  Frauds  on  this  contract,  see  id. ;  Cliit.  jun.  Contr. 


14.  By  a  Receiver  in  Chancery  upon  a  promise  to  pay  him  a  Debt 
due  to  the  Estate  from  a  third  person  in  consideration  of  for- 
bearance. 

Willatts  V.  Kennedy,  8  Bing.  3. 


HIRE. 


1.  Against  the  Hirer  of  Goods  for  the  price  of  hire  thereof 
Commencement  as  ante,  4G.]     For  the  use  and  hire  of  goods  and  chattels 
[or  "  horses,  carriages  and  goods"]  by  the  plaintilf  let   to  hire   to  the  de- 
fendant, at  his  request,  and  by  him  accordingly  had  and  used,  and  for  [add 

account  stated  and  breach  as  ante,  48,  Form  1. 

K 
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2.  Against  the  Hirer  of  Goods,  for  Carelessness,  {d) 

For  that  whereas  heretofore,  to  wit,  on  [^'c]  in  consideration  that  the 
plaintiff,  at  the  defendant's  request,  would  let   to  hire  and  deliver  to  him 

["  a  certain  horse,"  or  "  certain  goods,  to  wit, "]  of  great  value,  to  wit, 

£ ,  to  be  used  by  the  defendant  in  that  behalf  for  reward  to  the  plain- 
tiff, he  the  defendant  then  promised  the  plaintifT  to  use  the  said  [horse]  in  a 
careful,  moderate  and  reasonable  manner,  under  the  said  letting  to  hire,  and 
to  take  due  and  proper  care  thereof  whilst  he  the  defendant  had  the  same  on 
hire  as  aforesaid ;  and  the  plaintiff  avers,  that  he  did  then  let  to  hire  and 
deliver  to  the  defendant,  who  then  had  and  received  from  the  plaintiff  the 
said  horse  on  the  terms  aforesaid,  yet  the  defendant  disregarded  his  said 
promise  in  this,  to  wit,  that  he  did  not  nor  would  use  the  said  [horse]  in  a 
careful,  moderate  or  reasonable  manner,  under  the  said  letting  to  hire,  and 
then  used  the  same  in  a  careless,  immoderate,  unreasonable  and  improper 
manner  ;  and  the  defendant  further  disregarded  his  said  promise  in  this,  to 
wit,  that  he  did  not  nor  would  take  due  or  proper  or  any  care  of  the  said 
[horse]  whilst  he  had  the  same  on  hire  as  aforesaid  ;  but  therein  made  default, 
and  then  behaved  and  conducted  himself  so  carelessly  and  improperly  in  this 
behalf,  that  by  reason  of  the  several  premises  the  said  [horse]  then  became 
and  was  and  is  greatly  injured  and  lessened  in  value,  and  rendered  of  little 
or  no  use  to  the  plaintiff.  To  the  plaintiff's  damage  of  £ ,  and  there- 
fore he  brings  his  suit,  &c. 


3.  Against  a  Coach  Proprietor  for  refusing  to  receive  on  hire  Coaches 
built  for  him  hy  the  Plaintiff,  to  he  let  hy  him  to  Defendant,  and 
for  returning  others  before  the  time  agreed  upon. 
For  that  whereas  before  and  at  the  time  of  making  of  the  promise  and 
undertaking  of  the  defendant  hereinafter  next  mentioned,  the  plaintiff  was  a 
coachmaker,  and  thereupon,  heretofore,  to  wit,  on  [^c]  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would  finish  and  complete 
three  stage-coaches  for  the  defendant,  and  would  let  such  coaches  to  hire  to 
the  defendant  when  the  same  should  be  finished  and  completed,  for  the 
purpose  and  in  order  that  such  coaches  might  be  used  by  the  defendant  in 
performing  certain  journeys  for  hire  and  reward  to  the  plaintiff  in  that  behalf, 
he  the  defendant  then  promised  the  plaintiff  to  receive  such  coaches  on  hire 
when  finished  and  completed,  and  to  continue  to  keep  the  same  on  hire  as 
aforesaid,  until  the  expiration  of  one  month's  notice  to  be  given  by  the  de- 
fendant to  the  plaintiff  of  the  defendant's  intention  to  cease  and  discontinue 
to  hire  the  said  coaclies ;  and  the  said  plaintiff  avers,  that  he,  confiding  in 
the  said  promise  of  the  said  defendant,  did  afterwards,  to  wit,  on  \_SfC.']  finish 

(d)  See  atde,  76,  note  (a).     Liability  of  hirer  of  a  horse,  Chit,  jun,  Contr. 
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and  complete  the  said  three  stage-coaches,  at  a  great  expense,  to  wit,  £ , 

for  the  purpose  and  upon  the  terms  aforesaid,  and  then  delivered  one  of  the 
aforesaid  coaches  to  the  defendant,  and  the  defendant  then  received  the  same, 
to  be  by  him  kept  on  hire  as  aforesaid,  and  the  plaintiff  was  always  ready  and 
willing  to  deliver  to  the  defendant  the  said  two  other  stage-coaches  for  the 
purpose  and  upon  the  terms  aforesaid,  and  then  requested  the  defendant  to 
receive  the  same ;  yet  the  defendant,  not  regarding  his  said  promise,  then 
wrongfully  refused,  and  thence  hitherto  hath  neglected  and  refused  to  receive 
the  said  two  other  stage-coaches,  or  either  of  them,  on  hire  as  aforesaid,  and 
afterwards,  to  wit,  on  [<5'c.]  wrongfully  and  without  giving  the  plaintiff  any 
notice  of  his  the  defendant's  intention  to  cease  or  discontinue  to  hire  the 
coach  so  received  by  him  as  aforesaid,  refused  any  longer  to  retain  the  same 
on  hire,  and  hath  thence  hitherto  refused  to  work  or  use  the  same,  and  then 
returned  the  said  last-mentioned  coach  to  the  plaintiff,  and  hath  thence 
hitherto  wholly  neglected  and  refused  to  continue  the  hiring  of  the  same, 
whereby  the  plaintiflF  hath  wholly  lost  and  been  deprived  of  all  the  benefits, 
profits  and  advantages  which  he  otherwise  might  and  would  have  derived 
from  the  performance  by  the  defendant  of  his  said  promise,  and  hath  use- 
lessly incurred  the  said  expenses,  and  the  said  coaches  are  of  little  or  no  use 
or  value  to  the  plaintiff,  and  he  is  otherwise  injured.  \_Add  a  count  for  the 
use  and  hire  of  coaches  if  any  sum  be  due  for  hire,  ante,  Form  1 ,  and  ac- 
count stated  and  breach,  as  ante,  48,  Form  2. 


IIORSEMEAT.  (c) 


Commencement  as  ante,  46.]  For  horsemeat,  stabling,  care  and  attendance 
by  the  plaintiff  provided  and  bestowed  in  and  about  the  feeding  and  keeping 
of  divers  horses,  mares,  geldings  and  cattle  for  the  defendant,  at  his  request, 
and  for  \_Add  account  stated  and  breach,  as  ante,  48,  Form  1. 


HUSBAND  AND  WIFE. 


1.  By  Husband  and  Wife  for  Goods  sold,  ^c.  by  the  Wife  before 
Marriage,  loith  -promise  to  her  before  Marriage,  and  account  stated 
with  both  Plaintiffs.  (/) 

Commencement,  ante,   16,   Form  20.']     For  that  whereas  the  defendant. 


(e)  See  ante,  63,  Form  1,  and  note  (  p).  Form  29.     A  declaration  by    husband   and 

(/)  See  in  general,  1  Chit.  Plead,  7tl)  ed.  wife  slated  that  by  agreement  between  the 

Index,  wt  roc. ;  Chit.  jun.  Contr.     Jhe  wife  p/aiiiti^s  and  the  defendant,  reciting  that  one 

must  be  joined  in  this  case  ;  id.     By  husband  J.  L.   had  been  arrested  at  the  suit  of  the 

and  wife  on  a  bill  of  exchange,  ante,  95,  plainlifls;    that   the  defendant   had  become 
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whilst  the  said  [Mary]  was  unmarried,  to  wit,  on  \_Src.  any  day  before  the  mar- 
riage,'] was  indebted  to  the  said  [Mary]  in  £ for  goods  then  sold  and 

delivered  by  the  said  [Mary]  to  the  defendant  at  his  request,  and  for  [state 
any  other  debt  as  ante,  46,  Form  1,  as  far  as  the  asterisk,  substituting  the 
name  "  Mary"/or  the  "  plaintiff,"  and  proceed  thus :]  And  the  defendant, 
in  consideration  of  the  premises,  whilst  the  said  [Mary]  was  unmarried,  (g)  to 
wit,  on  the  day  and  year  last  aforesaid,  promised  the  said  [Mary]  to  pay  her 
the  said  money  on  request ;  [if  it  is  probable  that  a  promise  to  the  plaintiffs 
since  their  marriage  (h)  can  he  proved,  here  insert  the  next  form  as  a  second 
count,  if)  if  7wt  proceed  thus  :]  And  whereas  also  *  the  defendant,  after  the 
intermarriage  of  the  plaintiffs,  to  wit,  on  [^-c],  was  indebted  to  the  plaintiffs 
in  £ ,  for  money  then  found  to  be  due  from  the  defendant  to  the  plain- 
tiffs on  an  account  then  stated  between  the  defendant  and  the  plaintiffs  :  and 
the  defendant,  in  consideration  of  the  last  mentioned  premises,  then  promised 
the  plaintiffs  to  pay  them  the  last  mentioned  money  on  request ;  yet  the  de- 
fendant hath  not  paid  the  said  several  moneys,  or  any  part  thereof,  to  the 
said  [Mary]  whilst  she  was  unmarried,  or  to  the  plaintiffs  or  either  of  them 

since  their  intermarriage,  To  the  damage  of  the  plaintiffs  of  £ ,  and 

therefore  they  bring  their  suit  [^"c] 

— ♦ — 

2.  Second  Count  laying  the  promise  entirely  to  the  Plaintiffs  after 

Marriage. 

And  whereas  also  the  defendant,  being  so  indebted  as  in  the  last  count 
mentioned,  and  the  said  moneys  therein  mentioned  being  in  arrear  and  un- 
paid, in  consideration  thereof,  afterwards,  and  after  the  intermarriage  of  the 
plaintiffs,  to  wit,  on  [^-c]  promised  the  plaintiffs  to  pay  them  the  said 
moneys  on  request.  And  whereas  also  [conclude  as  in  last  form  from  the 
asterisk. 


bail  to  the  sheritf ;  that  the  bail  had  been  for- 
feited, and  that  J.  L.  had  given  a  cognovit 
for  the  debt  and  costs  ;  it  was  understood  and 
agreed  between  the  plaintiffs  and  defendant, 
and  the  defendant  undertook  and  promised, 
in  consideration  that  the  plaintiffs  would  not 
enter  up  judgment  or  sue  out  execution  against 
J.  L.  until  a  certain  day  ;  that  he  the  de- 
fendant would  render  J.  L.  on  that  day,  or  in 
default  pay  the  debt  and  costs.  Averment, 
that  the  plaintiffs  had  not  entered  up  judg- 
ment or  sued  out  execution  against  J.  L.  be- 
fore the  day.  Breach,  that  the  defendant  did 
not  render  J.  L.  on  the  day  or  pay  the  debt 
and  costs  :  Held,  on  motion  in  arrest  of  judg- 
ment after  verdict  for  the  plaintiflTs,  yirst,  that 
as  the  agreement  was  stated  to  be  with  the 
plaintiffs,  the  promise  must  be  taken,  after 
verdict,  to  have  been  made  to  them  ;  secondly, 
that  it  sufficiently  appeared  that  the  wife  had 


a  joint  interest,  because  the  recital  in  the 
agreement  of  a  cognovit  by  J.  L.  to  all  the 
plaintiffs  was  an  admission  by  the  defendant 
of  such  joint  interest ;  thirdly,  that  though 
the  agreement  by  the  wife  was  void,  it  might 
be  rejected  as  a  surplusage,  and  that  the 
count  would  then  be  good,  as  stating  a  pro- 
mise to  pay  the  debt  and  costs  to  the  plain- 
tiflfs,  in  consideration  that  they  would  not 
enter  up  judgment  or  sue  out  execution  until 
a  given  day ;  Nurse  v.  Wills,  4  B.  &  Ad. 
739. 

(s)  This  is  a  material  averment;  France  v. 
White,  1  M.&G.  731. 

(h)  As  to  the  utility  of  such  second  count, 
see  aitte,  63,  note  (u). 

(i)  Both  counts  would  probably  be  al- 
lowed under  the  new  rules ;  Lackington  v. 
Vines,  1  D.&  L.  710. 
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3.  By  Husband  and  Wife  Administratrix. 
Commencement  as  ante,  11,  Form  5.]  For  that  whereas  [(^c.  proceed  as  in 
ordinanj  cases,  except  that  in  mentioning  the  plaintiffs,  in  laijing  a  promise  to 
them,  or  breach,  they  should  he  described  thus :  "  the  said  A.  B.  and  J.  his 
wife,  as  administratrix  as  aforesaid."  Conclude  to  their  damage  as  adminis- 
tratrix, S^-c.  as  ante,  11,  Form  5. 


4.  Against  Husband  and  Wife,  for  Goods  sold  to  her,  Sfc.  before 

Marriage,  {h) 

Commencement, ante,  16,  Form  21  .J  For  that  whereas  the  said  [Mary,]  whilst 

she  was  unmarried,  to  wit,  on  [4'c.]  was  indebted  to  the  plaintiff  in  £ 

for  goods  then  sold  and  delivered  by  the  plaintiff  to  the  said  [Mary]  at  her 
request,  and  for  \_stale  any  other  debt  as  ante,  46,  Form  1,  as  far  as  the  aste- 
risk, substituting  the  name  "  Mary,"  for  "  the  defendant ;"]  and  the  said 
[Mary,]  ivhilst  she  was  unmarried,  (/)  to  wit,  on  the  day  and  year  aforesaid,  in 
consideration  of  the  premises,  promised  (m)  the  plaintiff  to  pay  him  the  said 
moneys  on  request;  yet  the  said  [Mary,]  whilst  she  was  unmarried,  did  not 
pay,  nor  have  the  defendants,  nor  hath  either  of  them,  since  their  intermar- 
riage, paid  the  said  several  moneys  or  any  part  thereof,  To  the  plaintiff's 
damage  of  ^ ,  and  therefore  he  brings  his  suit  \_^-c. 


INDEMNITY,  (w) 


1.  By  the  Marshal  of  the  Queen  s  Bench  on  a  promise  to  indemnify 
him  if  he  would  permit  a  Prisoner  to  live  within  the  Rules:  and 
Plea — a  conspiracy  to  get  the  Prisoner  out  of  the  Rules,  so  that  an 
action  for  escape  might  be  brought  against  the  Marshal,  and  that  he 
knew  those  facts,  and  could  not  plead  that  as  a  Defence  to  the 
action  for  the  escape. 

Chapman  v.  Eniden,  9  C.  &  P.  712. 


(A.)  Presumptive  evidence  of  the  marriage  for  money  paid  suffices  a.s  regards  the  prin- 

suHicienl;   Tiacu  v.  M'L'urliou,  7  Dowl.  532  ;  cipal  debt  paid  ;  but  to  lecovei  consequential 

Chit.  Plead.  ;  Chii.  jun.  Contr.     Both  must  damages  or   costs,  the  declaraiion  must    be 

be  sued  in  this  case.     Against  Iiusband  and  special  ;  Seavtr  v.   i^eaver,  6  C.  &  P.  673. 

wife  on  a  bill  of  exchange,  ante,  95,  Form  As  to  the  rigiit  to  recover  costs  paid  and  in- 

30.  curred  by  the  surely,  Chit.  jun.  Contr.  "  Gua- 

(1)  See  note  (g),  ante,  p.  132.  lanlees."     On  a  contract  to  indemnify  against 

(?n)  A  promise  by  husband  and  wife  after  the    payment  of  costs,  the  cause   of  action 

marriage  cannot  be  laid,  ante,  96.  arises  when  the  costs  are   actually  paid,  not 

(?i)  As    to   contracts    of    indemnity,   see  when  they  are  incurred  ;  Co//iHge  v. //ei/uDorf, 

Chit.  jun.  Contr.  Index,  "  Guarantees."  The  9A.&E.633;  Ue\)noldi\.DoyUr,\^\.i<ii. 

law    impliiS   a   promise   of    in<lemniiy  by  a  753. 
principal  to  his  surety.     The  common  count 
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2.  By  the  Acceptor  of  an  Accommodation  Bill  against  the  Party  for 
whose  use  he  accepted  it,  for  not  indemnifying  him. 
For  that  whereas  heretofore,  to  wit,  on  \_%c.  date  of  the  bill,']  in  consider- 
ation that  the  plaintiff,  at  the  request  of  the  defendant,  would  accept  for  his 
accommodation  a  certain  bill  of  exchange  in  writing,  bearing  date  the  day 
and  year  aforesaid,  and  made  and  drawn  by  the  defendant  on  the  plaintiff, 

and  whereby  the  plaintiff, months  after  the  date  thereof,  requested  the 

defendant  to  pay  to  the  order   of  the  defendant  the  sum  of  £ ,   as  for 

value  received,  and  would  deliver  the  same,  so  accepted,  to  the  defendant, 
in  order  that  the  defendant  might  negociate  or  use  the  same  for  his  own 
proper  use  and  benefit,  the  defendant  then  promised  the  plaintiff  to  indem- 
nify and  save  harmless  the  plaintiff  from  any  loss  or  damage  for  or  by 
reason  of  his  acceptance  of  the  said  bill  as  aforesaid  ;  and  the  plaintiff  avers, 
that  he,  confiding  in  the  said  promise  of  the  defendant,  did  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  accept  the  said  bill,  and  deliver  the  same 
so  accepted  to  the  defendant,  for  his  accommodation  and  for  the  purpose 
aforesaid ;  and  although  the  bill,  so  accepted  as  aforesaid,  was  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  negociated  by  the  defendant  for  the 
purpose  aforesaid ;  yet  the  defendant,  not  regarding  his  said  promise,  did 
not  nor  would  indemnify  or  save  harmless  the  plaintiff  fronn  any  loss  or 
damage  for  or  by  reason  of  his  acceptance  of  the  said  bill  as  aforesaid,  but 
therein  made  default  in  this,  to  wit,  that  the  plaintiff,  as  such  acceptor  of  the 
said  bill  as  aforesaid,  afterwards,  to  wit,  on  \_SfC.']  was  called  upon  and  forced 

and  obliged  to  pay,  and  did  then  pay  (o)  to  one ,  the  holder  thereof,  the 

said  sum  of  money  in  the  said  bill  specified,  together  with  certain  interest 
thereon,  and  the  costs  of  a  certain  action  before  then  brought  in  the  Court 

of  Q.  B.  on  the  said  bill,  by  the  said against  the  plaintiff,  in  the  whole 

amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  ,£ ,  and  thereby 

also  the  plaintiff  sustained  and  incurred  divers  costs  and  expenses,  to  wit,  to 

the  amount  of  £ ,  in  and  about  the  defending,  settling,  and  putting  an 

end  to  the  said  action ;  (;;)  and  by  means  of  the  said  several  premises,  the 
plaintiff  hath  been  and  is  damnified  to  the  amount  of  the  said  several  moneys. 
[^Add  account  stated  arid  breach,  ante,  48,  Form  2. 


3.  For  not  indemnifying  the  Plaintiff  as  Defendant's  Surety  in  a 
Maltster  s  bond  to  the  Crown,  whereby  Plaintiff's  goods  were  taken 
upon  Crown  Process  founded  on  a  Judgment  upon  the  Bond.(q) 

For  that  whereas  heretofore,  to  wit,  on  [^'c]  in  consideration  that  the 

(a)  This  is  a  maierial  averment,  Collinge  (p)  When  such  costs  are  recoverable,   see 

v.Heiiwood,  9   A.  &(.  v..  639.     As  to  laying  Bliilh  v.  Smith,  5  M.  &c  G.  405. 

damage  where  plaintiftMias  incurred  without  (q)  See  another  form  for  not  indemnifying 

having  actually  paid  loss.  Pricket  v.  Bovey,  on  a  bond,  Thomas  v.  Cook,  8  B.  &  C.  728. 
1  Crom.  &  M. 
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plaintiff,  at  the  request  of  the  defendant,  would,  as  surety  of  and  for  the  de- 
fendant, enter  into  and  execute  a  certain  bond  or  writing  obligatory  with  the 
said  defendant  and  one  E.  F.  to  our  Lady  the  Queen,  in  the  penal  sum  of 

£ ,  to  be  paid  to  her  said  majesty,  with  a  condition  to  the  said  bond  or 

writing  obligatory  subscribed,  whereby,  after  reciting  that  the  defendant  had 
become  and  then  was  a  maltster  and  maker  of  malt  for  sale,  and  that  the 
defendant  and  the  plaintiff  and  E.  F.,  as  his  sureties,  had  agreed  to  become 
bound  in  the  said  penal  sum,  being  double  the  value  of  the  duties  which  the 
person  employed  by   the  commissioners   of  excise  for  that   purpose  had 
judged  likely  to  arise  and  be  charged  on  or  become  due  from  the  said  malt- 
ster or  maker  of  malt  within  five  months,  for  the  due  payment  at  the  end  of 
every  four  months  from  and  after  the  day  on  which  the  defendant,  so  being 
such  maltster  or  maker  of  malt  as  aforesaid,  should  or  ought  to  have  made 
such  entry  as  in  the  statute  in  that  case  made  and  provided  is  mentioned,  of 
all  the  malt  by  him  made,  of  all  such  sum  and  sums  of  money  as  should 
arise  or  be  charged  on  or  become  due  from  the  said  maltster  and  maker  of 
malt,  the  condition  of  the  said  bond  or  writing  obligatory  was  declared  to 
be  such,  that  if  the  defendant  did  and  should  make  due  payment  at  the  end 
of  every  four  months  from  and  after  the  day  on  which  the  defendant  should 
or  ought  to  have  made  such  entry  as  in  the  statute  in  that  case  made  and 
provided  is  mentioned,  of  all  the  malt  by  him  made,  of  all   such  sum  or 
sums  of  money  as  should  arise  or  be  charged  on  or  become  due  from  the 
said  maltster  and  maker  of  malt,  the  said  bond  ar  writing  obligatory  should 
be  void,  or  else  should  be  and  remain  in  full  force  and  virtue,  he  the  defend- 
ant undertook  and  then  promised  the  plaintiff  that  he  the  defendant  would 
save  harmless  and  indemnify  the  plaintiff  from  all  losses,  damages,  costs  and 
expenses  which  he  should  or  might  incur,  bear,  pay,  sustain  or  be  put  unto 
by  reason  or  means  of  his  so  becoming  security  for  the  defendant  as  afore- 
said ;  and  the  plaintiff  saith,  that  he,  confiding  in  the  said  promise  of  the 
defendant,  did,  as  surety  of  and  for  the  defendant  as  aforesaid,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  seal  and  execute  and  as  his  act  and  deed 
deliver  the  said  bond  or  writing  obligatory,  conditioned  as  aforesaid  ;  and 
the  plaintiff  avers,  that  the  defendant  did  not  nor  would,  after  the  said  plain- 
tiff executed  the  said  bond  or  writing  obligatory  as  aforesaid,  and  after  the 
making  of  the  said  promise  of  him  the  defendant,  make  due  payment  at  the 
end  of  every  four  months  from  and  after  the  day  on  which  the  defendant 
should  or  ought  to  have  made  such  entry  as  in  the  statute  in  that  case  made 
and  provided  is  mentioned,  of  all  the  malt  by  him  made,  of  all  such  sum  and 
sums  of  money  as  arose  and  were  charged  on  and  became  due  from  the 
defendant  as  such  maltster  and  maker  of  malt  as  aforesaid,  according  to  the 
said  condition  of  the  said  writing  obligatory,  and  a  large  sum  of  money,  to 
wit,  the  sum  of  j£ ,  became  and  was  due  and  in  arrear  from  the  defend- 
ant upon  and  by  virtue  of  the  said  condition  ;  by  reason  whereof  the  said 
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writing  obligatory  became  forfeited,  and  the  plaintiff  became  liable  in  the 

said  penal  sum  of  £ ;  and  the  said  bond  or  writing  obligatory  being  so 

forfeited,  and  a  large  sum  of  money,  to  wit,  the  said  sum  of  £ ,  being 

due  to  her  said  majesty  upon  and  by  virtue  of  the  said  bond,  by  the  said 
condition  thereof,  thereupon  afterwards,  to  wit,  on  [cSc.]  certain  proceedings 
were  commenced  and  prosecuted  oti  the  said  bond,  by  reason  of  the  said 
breach  of  the  said  condition  thereof,  in  the  Court  of  her  majesty  of  her  Ex- 
chequer at  Westminster,  by  and  at  the  suit  and  in  the  name  of  her  said 
majesty,  against  the  plaintiff;  and  such  proceedings  were  thereupon  had  in 
the  said  Court  in  that  behalf  against  the  plaintiff  upon  the  said  bond,  that 
afterwards,  to  wit,  on  [c^'c]  her  said  majesty,  by  the  consideration  and  judg- 
ment of  the  said  Court,  recovered  against  the  plaintiff  upon  the  said  bond 

the  said  sum  of  £ ;  and  afterwards,  to  wit,  on  the  [_Src.']  there  was  issued 

out  of  the  said  Court,  upon  the  said  judgment  against  the  plaintiff,  a  certain 
writ  of  her  said  majesty,  directed  to  the  sheriff  of  the  county  of  [c^'c] 
whereby  her  said  majesty  commanded  the  said  sheriff  that  he  should  not 
omit,  by  reason  of  any  liberty,  but  should  enter  the  same  and  levy  on  the 
goods  and  chattels,  lands  and  tenements  of  the  plaintiff  in  his  bailiwick,  the 

said  sum  of  ^ of  lawful  money,  which  her  said  majesty  then  lately  had 

recovered  against  the  plaintiff  by  judgment  of  the  barons  of  her  said  ma- 
jesty's Exchequer  at  Westminster,  so  that  the  said  sheriff  might  have  the 
said  money  before  her  said  majesty's  barons  on  [(^'c]  then  next,  to  be  then 
and  there  paid  to  her  said  majesty's  use  ;  and  her  majesty  thereby  further 
commanded  the  said  sheriff,  that  if  the  goods  and  chattels,  lands  and  tene- 
ments of  the  plaintiff  were  not  sufficient  to  satisfy  her  said  majesty  the  said 
debt,  that  the  said  sheriff  should  omit  not  by  reason  of  any  liberty,  but 
should  enter  the  same  and  take  the  body  of  the  said  plaintiff  wherever  he 
should  be  found  in  the  bailiwick  of  the  said  sheriff,  and  him  safely  keep,  so 
that  he  might  have  his  body  before  the  barons  of  her  said  majesty's  Ex- 
chequer at  the  time  and  place  thereinbefore  mentioned,  to  satisfy  her  said 
majesty  the  said  debt,  and  that  the  said  sheriff  should  then  return  there  that 
writ,  and  which  said  writ  was  then  indorsed  with  a  direction   to  the  said 

sheriff  to  levy  a  large  sum  of  money,  to  wit,  the  sum  of  £ ,  besides 

sheriff's  poundage,  officer's  fees,  and  all  other  incidental  expenses  ;  by  virtue 
of  which  said  writ  the  sheriff  of  ft^c]  afterwards  and  before  the  time  for  the 
return  thereof,  to  wit,  on  [&-c.'\  aforesaid,  and  within  his  bailiwick,  as  such 
sheriff,  to  wit,  at  \_SfC.'\  aforesaid,  seized  and  took  in  execution  divers  goods 
and  chattels  of  the  plaintiff  for  the  purpose  of  satisfying  the  moneys  so  due 
and  to  be  levied  as  aforesaid;  and  thereupon  the  plaintiff  afterwards,  to  wit, 
on  [d^c]  aforesaid,  was  forced  and  obliged  to  pay,  and  did  pay,  (r)  satisfy 
and  discharge  divers  sums  of  money  due  upon  and  by  virtue  of  the  said 

(r)  See  ante,  134,  note  (o). 
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judgment,  and  leviable  and  payable  in  that  behalf,   amounting  together  to  a 

large  sum  of  money,  to  wit,  the  sum  of  £ ;  and  the  plaintiff,  by  means 

of  the  premises,  was  forced  and  obliged  to,  and  did  then  incur  and  sustain 
great  costs,  charges  and  expenses,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of  ^ ,  in  and  about  the  defence  of  the  said  pro- 
ceedings, and  settling  and  putting  an  end  to  the  same ;  of  all  which  said 
premises  the  defendant  afterwards,  to  wit,  on  [^'C.']  had  notice ;  and  the 
defendant,  not  regarding  his  said  promise  and  undertaking,  hath  not  saved 
harmless  or  indemnified  the  plaintiff  from  the  said  payments,  damages,  costs, 
charges  and  expenses  by  him  incurred  as  aforesaid,  but  hath  hitherto  wholly 
neglected  and  refused  so  to  do,  and  the  plaintiff  hath  been  and  is  damnified 
to  the  amount  thereof,  contrary  to  the  said  promise  and  undertaking  of  the 
defendant.     [/^c/J  account  slated  and  breach,  as  ante,  48,  Form  2. 


4.  Upon  a  Promise  to  indemnify  the  Plaintiff  if  he  would  defend  an 
Action  against  him  for  Money,  in  which  the  Defendant  claimed  an 
Interest,  {s) 

For  that  whereas  before  the  making  of  the  promise  of  the  defendant  here- 
inafter next  mentioned,  to  wit,  on  [<5'c.]  a  certain  person,  to  wit,  one  G,  Y., 
deposited  in  the  hands  of  the  plaintiff  a  large  sum  of  foreign  money  of  great 
value,  to  wit,  of  the  value  of  ^42  of  lawful  money  of  Great  Britain,  and  the 
plaintiff,  at  the  request  of  the  defendant,  then  delivered  to  him  the  said  sum 
of  money  of  the  said  G.  Y.,  he  the  defendant  then  claiming  the  same,  and 
the  plaintiff  not  knowing  to  whom  the  same  belonged,  and  the  said  G.  Y. 
then  threatened  to  commence  an  action  at  law  against  him  the  plaintiff  for 
the  recovery  of  the  said  sum  of  money,  and  thereupon  afterwards,  to  wit,  on 
[SfC.']  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  defend  any  action  which  the  said  G.  Y.  should  commence  against  him 
for  or  on  account  of  the  said  sum  of  money,  the  defendant  then  promised 
the  plaintiff  to  save  him  harmless  from  the  consequences  of  the  said  action, 
and  the  plaintiff  avers  that  the  said  G.  Y.  afterwards,  to  wit,  on  [S^'C.']  did 
bring,  commence,  and  prosecute  an  action  against  the  said  plaintiff  in  the 
Court  of  Queen's  Bench  at  Westminster,  for  the  recovery  of  the  said  sum  of 
money,  whereof  the  defendant  then  had  notice :  and  although  the  plaintiff 
did  then,  with  the  privity  and  consent  of  the  defendant,  and  to  the  best  of 
his  ability  and  power,  defend  the  said  action  or  suit,  yet  such  proceedings 
were  afterwards  had  in  the  said  suit  that  the  said  G.  Y.  afterwards,  to  wit, 
on  \_^-c.']  by  the  consideration  and  judgment  of  the  said  Court,  recovered 
against  the  plaintiff  in  the  said  Court,  in  the  aforesaid  action,  damages  to  a 


(s)    Williamson  v.   Henley,  6  Bing.  299  ;       v.  Daiisey,  6   Bing.  50G.     See  Wilkinson  v. 
form  on  promise  of  indemnity  if  plaintiff  would       Byers,  1  A.  &  Ell.  lOtJ. 
defend  a  vicar's  equity  suit  for  tithes,  Adams 
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large  amount,  to  wit,  the  amouns  of  .£42  :  155, ;  and  thereupon  afterwards, 
to  wit,  on  [4'C.]  a  certain  writ  of  our  said  Lady  the  Queen,  called  a  capias 
ad  satisfaciendum,  was  issued  out  of  the  said  Court  of  Queen's  Bench  upon 
the  said  judgment,  directed  to  the  sheriffs  of  London,  by  which  said  writ  our 
said  Lady  the  Queen  commanded  the  said  sheriffs  [_set  out  the  rvrit'],  and  after- 
wards, to  wit,  on  [^'c]  the  plaintiff  was  taken  and  arrested  by  his  body 
under  and  by  virtue  of  the  said  writ  of  capias  ad  satisfaciendum,  at  the 
suit  of  the  said  G.  Y,,  and  was  kept  and  detained  in  custody  under  and  by 
virtue  of  the  said  writ,  for  a  long  space  of  time,  to  wit,  from  thence  until 

the  day  of in  the  year  last  aforesaid,  when  the  plaintiff,  in  order 

to  procure  his  discharge  froin  the  said  imprisonment,  was  forced  and 
obliged  to  pay,  and  did  then  necessarily  pay,(0  the  said  sum  of  £42:  155. 

so  recovered  by  the  said  G.  Y.  as  aforesaid,  and  also  the  sum  of  £ for 

poundage,  and  officers'  fees,  and  other  expenses,  upon  and  in  respect  of  the 
said  writ.  And  the  plaintiff  was  also,  by  means  of  the  premises,  put  to 
other  great  charges  and  expenses  of  his  moneys,  amounting  to  a  large  sum, 
to  wit,  to  the  sum  of  £56,  in  defending  and  settling  the  said  action,  and  was 
imprisoned  during  all  the  time  aforesaid,  and  thereby  during  all  that  time 
was  prevented  from  following  his  necessary  business  and  affairs,  and  lost 
and  was  deprived  of  an  opportunity  of  going  upon  a  certain  voyage,  to  wit, 
a  voyage  to  the  West  Indies  and  back,  and  lost  divers  great  gains  which  he 
might  and  otherwise  would  have  made  thereby,  amounting  to  a  large  sum, 
to  wit,  the  sum  of  £200,  and  was  and  is,  by  means  of  the  premises,  other- 
wise greatly  damnified,  To  the  plaintiff's  damage  of  £ — — ,  and  therefore  he 
brings  his  suit,  &c. 

5.  By  a  Sheriff's  Officer  upon  an  Indemnity  to  him  if  he  would  sell 
Goods  iinder  a  fieri  facias  issued  hy  Defendant,  showing  that  the 
true  Owner  recovered  against  the  Sheriff  in  trover,  and  the  Plain- 
tiff was  thereby  damnified. 

For  that  whereas  before  the  making  of  the  defendant's  promise  hereinafter 
mentioned,  to  wit,  on  \SfC.~\  the  defendant  issued  out  of  the  Court  of  Queen's 
Bench  at  Westminster,  a  certain  writ  of  our  Lady  the  Queen,  called  a  fieri 

facias,  directed  to  the  sheriff  of ;  by  which  said  writ  our  said  Lady  the 

Queen  commanded  &c.  [_set  out  the  whole  of  the  writ,']  which  said  writ  was 
heretofore,  to  wit,  on  [4"C.]  aforesaid,  indorsed  with  a  direction  to  the  said 

sheriff  to  levy  the  whole  of  the  damages  aforesaid  [or,  "  £ "]  besides 

[8j-c.  copy  indorsevient,~\  and  which  said  writ,  so  indorsed  as  aforesaid,  was, 
on  \_SfC.']  delivered  to  W.  N.,  Esq.,  who  then  and  afterwards  w^as  sheriff  of 

the  said  county  of ,  in  due  form  of  law  to  be  executed ;  and  whereas, 

under  and  by  virtue  of  the  said  writ,  and  the  said  sheriff's  warrant  there- 

(t)  Ante,  134,  note  («). 
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upon  to  him  the  plaintiff  then  granted,  the  plaintiff,  as  one  of  the  bailiffs  and 
officers  of  the  said  sheriff,  to  wit,  on  [(^c.]  at  the  defendant's  request,  seized 
and  took  in  execution,  and  was  then  in  'possession  of  certain  goods  and 
chattels,  to  wit,  [describe  them  as  in  troverl  as  being  the  proper  goods  and 
chattels  of  the  said  E.  F.,  subject  and  liable  to  be  taken  in  execution  under 
and  by  virtue  of  the  said  writ ;  and  which  said  goods  and  chattels  were  then 
claimed  and  demanded  of  the  plaintiff  by  one  H.  S,,  as  being  the  proper 
goods  and  chattels  of  the  said  H.  S.,  whereof  the  defendant  then  had  notice; 
and  thereupon  heretofore,  to  wit,  on  [c^c]  in  consideration  of  the  premises 
and  that  the  plaintiff,  at  the  defendant's  request,  would  proceed  to  sell  the 
said  goods  and  chattels,  under  and  by  virtue  of  the  said  writ  and  warrant, 
in  order  to  levy  thereout  the  moneys  so  indorsed  on  the  said  writ  [or  "  to 
levy  the  moneys  indorsed  upon  the  said  writ,  and  directed  to  be  levied 
as  aforesaid  upon  and  out  of  the  said  goods  and  chattels  so  seized  and  taken 
in  execution  as  aforesaid,"]  he  the  defendant  then  promised  the  plaintiff  to 
indemnify  and  save  harmless  him  the  plaintiff  from  and  against  the  aforesaid 
claim  of  the  said  H.  S.,  and  from  and  against  any  loss  or  damage  which  he 
the  plaintiff  should  or  might  sustain  in  consequence  thereof  [and  to  join  in  a 
bond  of  indemnity  with  another  person,  to  be  approved  of  by  the  plaintiff, 
and  deliver  the  same  to  the  plaintiff  for  the  purpose  aforesaid.]  And  the 
plaintiff  avers  that  he,  confiding  in  the  said  promise  of  the  defendant,  did 
afterwards,  to  wit,  on  [i^c]  sell  the  said  goods  and  chattels  under  and  by 
virtue  of  the  said  writ  and  warrant,  in  order  to  levy  and  did  thereby  and 
thereout  levy  the  said  money  so  indorsed  on  the  said  writ  [or  "  proceed  to 
levy  and  did  then  levy  the  said  moneys  so  indorsed  and  directed  to  be  levied 
upon  and  out  of  the  said  goods  and  chattels  so  seized  and  taken  in  execution 
as  aforesaid,  and  which  said  last-mentioned  damages,"  or  "  proceed  to  get 
the  said  goods  and  chattels  appraised,  and  the  same  were  accordingly  then 
appraised  under  and  by  virtue  of  the  said  writ  and  w-arrant,  for  the  purpose 
aforesaid ;  and  that  the  plaintiff  would  have  proceeded  to  the  sale  thereof 
but  that  the  said  II.  S.,  in  order  to  prevent  such  sale,  did  afterwards,  to  wit, 
on  [<5'C.]  pay  and  satisfy  the  moneys  so  indorsed  on  the  said  writ,  and  directed 
to  be  levied  as  aforesaid,"]  which  were  then  paid  over  to  and  received  by  the 
defendant ;  and  the  plaintiff,  in  fact,  further  saith,  that  afterwards,  to  wit, 
on  [&-C.']  the  said  H.  S.,  by  reason  of  the  premises,  impleaded  the  said  W.  N. 
in  the  Court  of  Queen's  Bench,  in  an  action  on  the  case  for  the  conversion 
of  the  said  goods  and  chattels  by  the  said  levy  and  sale :  and  such  proceed- 
ings were  thereupon  had  in  the  said  Court  that  the  said  H.  S.  afterwards,  to 
wit,  on  [<5'c.]  by  the  consideration  and  judgment  of  the  same  Court,  reco- 
vered on  the  same  plea,  against  the  said  W.  N.,  the  value  of  the  said  goods 
and  chattels,  on  occasion  of  the  said  levy  and  sale,  and  the  costs  of  the  said 

H.  S.   in  that  behalf,  that  is  to  say,  £ for  his  damages,  which  he  had 

sustained,  as  well  by  reason  of  the  premises  as  for  his  costs  and  charges  by 
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him  about  his  suit  in  that  behalf  expended,  whereof  the  said  W.  N.  was 
convicted,  as  by  the  record  and  proceedings  thereof  remaining  in  the  said 
Court  fully  appears,  by  means  of  which  said  several  premises  he  the  plain- 
tiff, as  such  bailiff  and  officer  as  aforesaid,  and  who,  as  such,  was  bound  to 
indemnify  the  said  sheriff,  as  the  defendant,  at  the  several  times  aforesaid 
well  knew,  afterwards,  to  wit,  on  [Sfc.']  was  forced  and  obhged  to,  and  did 
then  necessarily  pay(<)  and  satisfy  a  large  sum  of  money,  to  wit,  the  said 
sum  of  money  so  recovered  as  aforesaid :  of  all  which  the  said  several 
premises  the  said  defendant  afterwards,  to  wit,  on  [^c]  last  aforesaid  had 

notice,  yet  the  defendant  did  not  nor  would  pay  the  said  sum  of  £ or 

any  part  thereof  to  the  plaintiff,  and  thereby  or  otherwise  indemnify  or  save 
harmless  the  plaintiff  from  and  against  the  aforesaid  claim  of  the  said  H.  S., 
or  from  and  against  the  aforesaid  loss  and  damage  which  he  the  said  plain- 
tiff had  so  as  aforesaid  sustained  in  consequence  thereof,  [nor  did  nor  would 
the  defendant,  although  afterwards,  to  wit,  on  [Spc.']  requested  by  the  plain- 
tiff so  to  do,  join  in  a  bond  of  indemnity  with  another  person  and  deliver 
the  same  to  the  plaintiff  for  the  purpose  aforesaid,]  but  to  indemnify  or  save 
harmless  the  said  plaintiff,  [or  to  join  in  and  deliver  such  bond  of  indemnity 
as  aforesaid,]  he  the  said  defendant  hath  hitherto  wholly  refused  and  still 
refuses  so  to  do.     [Add  account  stated  and  breach,  as  ante,  48,  Form  2. 


6.  For  not  indemnifying  the  Plaintiff  (who  assigned  a  Lease  held  hy 
him  to  the  Defendant)  against  the  covenants,  and  allowing  the 
Plaintiff's  Goods,  left  on  the  Premises,  to  be  distrained. 

Groom  v.  Bluck,  2  M.  &  G.  567. 


7.  On  an  Indemnity  to  a  distraining  Broker,  if  he  loould  seize  Goods 
supposed  to  he  privileged,  showing  Damage  hy  actions  brought  at 
the  suit  of  the  Owners. 

Toplis  V.  Cratie,  5  B.  N.  C.  636. 


8.  On  an  Indemnity  to  a  distraining  Broker,  given  by  a  Landlord  on 
the  representation  that  Rent  was  due  from  his  Tenant,  showing 
special  Damage  hy  reason  of  the  Tenant  bringing  an  action. 

Cox  V.  Bailey,  6  M.  &  G.  193. 
(£)  See  anle,  124,  note  (o). 
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9.  On  a  guarantee  to  pay  Notes  or  surrender  the  Maker  to  he  taken 

in  Execution. 
Lewis  V.  Davison,  4  M.  &  W.  654. 


INSURANCE  BROKER. 


1.  Against  an  Insurance  Broker  who  had  undertaken  to  effect  an 
Insurance  for  Plaintiff,  staling  his  implied  Duty  to  give  the 
Plaintiff  notice  in  case  he  could  not  effect  it. 

Cullender  v.  Oelrichs,  5  B.  N.  C.  58.  Held  in  that  case  not  necessary  to 
prove  any  express  promise  to  perform  that  duty  ;  and  see  Brown  v.  Boor- 
man,  11  CI.  &  Fin.  1 ;  S.  C.  3  Q.  B.  511. 


2.  Indebitatus  Count  for  Brokerage  and  for  Premiums  paid  by 
Plaintiff  for  underwriting .  (u) 

For  that  whereas  the  defendant,  on  [^c],  was  indebted  to  the  plaintiff  in 

£ ,  for  work  by  him  done,  at  the  defendant's  request,  in  and  about  the 

drawing  and  making  out  of  policies  of  insurance  of  divers  ships  as  an  in- 
surance broker,  and  in  procuring  persons  to  insure  money  upon  the  said 
ships  ;  and  for  money  advanced  and  paid  by  the  plaintiff  for  the  defendant, 
at  his  request,  to  divers  persons  for  premiums  for  the  underwriting  and  sub- 
scribing the  said  policies  for  the  insurance  of  the  said  ships  during  certain 
voyages;  and  for  the  work  and  labour  of  the  said  plaintiff  in  that  behalf,  and 
in  other  the  defendant's  business,  at  his  request,  and  for  money  due  and 
payable  from  the  defendant  to  the  plaintiff  for  his  having  underwritten  and 
subscribed,  and  caused  and  procured  to  be  underwritten  and  subscribed, 
divers  policies  of  insurance  for  the  defendant  at  his  request,  and  for  [add 
account  stated  and  breach,  as  ante,  48,  Form  1 . 


INSURANCE,  POLICY  OF.(j) 


1.  Upon  a  Policy  of  Insurance  upon  the  Cargo  of  a  Ship,  8^c. 

For  that  whereas  the  plaintiff  [or  if  the  policy  were  effected  in  the  name  of 
a  third  person,  as  the  plaintiff's  agent,  add,  "  by  one  E.  F.,  the  plaintiff's 


(u)  See  form,  &c.,  Power  v.  Butcher,  10  tit.  "Insurance;"  forms,  Hughes,  523,  527, 

B.    &  C.  329;    form   against  an  insurance  &c. :   I'arjiu  v.  T/iompsoH,  13  M.  &  W.  392. 

broker  for  breach  of  duty,  aiile,  54,  Form  5.  Assumpsit  or  debt  is  the  remedy  wliere  the 

(j)  Abbott  on  Shipping,  by  Serjeant  Shee;  policy  is  not  under  seal;  debt  or  covenant 

Hughes  OQ  Insurance  i  2  Stark,  on  Evidence,  must  be  brought  where  the  policy  is  under 
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agent  in  that  behalf,"  or  if  the  policy  were  effected  i}i  the  name  of  a  third  per- 
son, as  agent  for  the  plaintiff  and  other  persons  interested,  say  "That  whereas 
one  E.  F.,  as  agent  as  hereinafter  mentioned"]  heretofore,  to  wit,  on  [SfC. 
the  date  of  the  policy,']  caused  to  be  made  a  certain  policy  of  insurance,  pur- 
porting thereby  and  containing  therein,  that  the  plaintiff  [or  "  the  said  E.  F." 
if  the  policy  were  effected  in  an  agent's  name,']  as  well  in  his  own  name  as  for 
and  in  the  name  and  names  of  all  and  every  other  person  or  persons  to 
whom  the  same  did,  might  or  should  appertain  in  part  or  in  all,  did  make 
insurance  and  cause  [^-c.  Set  out  the  policy  in  the  past  tense.  Add  the 
usual  memoranda,  which  are  as  follotvs:]  and  by  a  certain  memorandum 
thereunder  written,  corn,  fish,  salt,  fruit,  flour  and  seed  were  warranted 
free  from  average,  unless  general,  or  the  ship  should  be  stranded ;  sugar, 
tobacco,  hemp,  flax,  hides  and  skins  were  warranted  free  from  average 
under  £5  per  cent,  and  all  other  goods ;  also  the  ship  and  freight  were 
warranted  free  from  average  under  £3  per  cent.,  unless  general,  or  the  ship 
should  be  stranded ;  and  by  a  certain  other  memorandum  thereunder  writ- 
ten, it  was  declared  that  the  said  insurance  was  on  goods,  as  by  the  said 
policy  of  insurance  and  memoranda,  reference  being  thereunto  had,  will 
more  fully  and  at  large  appear ;  of  all  which  said  premises  he  the  defendant 
afterwards,  to  wit,  on  [^-c.],  had  notice ;  and  thereupon  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  had  then  paid  to  the  defendant  a  certain  sum  of 
money,  to  wit,  [£5  :  5s.]  as  a  premium  or  reward  for  the  insurance  of  [^100] 
of  and  upon  the  said  premises  in  the  said  policy  mentioned,  and  had  then 
promised  the  defendant  to  perform  and  observe  the  said  policy  in  all  things 
on  the  part  of  the  insured  to  be  performed,  the  defendant  then  promised 
the  plaintiff  that  he  the  defendant  would  become  and  be  an  insurer  to  the 
plaintiff  of  the  sum  of  [.£100],  upon  the  said  premises  in  the  said  policy 
mentioned,  and  would  perform  and  observe  all  things  in  the  said  policy 
mentioned  on  his  the  defendant's  part  as  such  insurer  of  the  said  sum  of 
[£100]  to  be  performed  and  observed ;  and  the  defendant  then  became  and 
was  an  insurer  to  the  said  plaintiff,  and  duly  subscribed  [or  if  by  agent,  "by 
one  G.  H.,  his  agent  in  that  behalf  duly  subscribed,"]  the  said  policy,  as 
such  insurer  of  the  said  sum  of  [£100],  upon  the  said  prem.ises  in  the  said 
policy  in  that  behalf  mentioned.  And  the  plaintiff  further  saith,  that  here- 
tofore, to  wit,  on  [<§-c.]  aforesaid,  divers  goods  of  great  value  had  been  and 


seal.      See    "Pleas,"    post,   and   the   notes  policy  was  effected  cannot  be  the  plaintiff; 

thereon.     The  action  must  be  brought  by  the  although  an  interest  acquired  during  the  risk 

principal   or    agent  by  whom   or   in    whose  suffices  to  sustain  an  action  by  the  party  ef- 

name  the  policy  was  effected.     If  several  be  fecting  the  policy  ;    Hughes,  54  ;   Rhind  v. 

interested,  and  one  effect  the  policy,  he  alone  Wilkiusoyi,  2  Taunt.  237  ;  Abitbolv.  Bristow, 

may  sue,  averting   the   interest  in  all   "or  6  Taunt.  464;  Powles  v.  James,  11  M.  ck  VV. 

some  or  one  of  them;"  see  post.     It  seems  10;  Sutherland  v.  Pratt,  iliid.  296 ;  12  ibid. 

that  a  paity  acquiring  an  interest  after  the  16,  where  see  other  forms,  &c. 
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were  shipped  and  loaded  at  [London]  aforesaid,  in  and  on  board  of  the  said 
ship  or  vessel  in  the  said  policy  of  insurance  mentioned,  to  be  carried  and 
conveyed  therein  on  the  said  voyage ;  and  that  the  plaintiff  was  [or  if  the 
policy  were  effected  by  him  only  as  agent  "  that  one  A.,"  \_the  principal'] 
"  was,"  or  if  there  be  any  doubt  as  to  the  parties  in  whom  the  interest  was 
vested,  state  "and  that  A.,  B.,  C,  and  D."  naming  the  parties  probably  inte- 
rested "or  some  or  one  of  them,  were  or  was "(?/)]  then  and  from  thence 
continually  afterwards,  until  and  at  the  time  of  the  loss  hereinafter  men- 
tioned, interested  in  the  said  goods  in  the  said  policy  of  insurance  and 
memoranda  mentioned,  and  so  shipped  on  board  the  said  ship  as  aforesaid, 
to  a  large  value  and  amount,  to  wit,  to  the  value  and  amount  of  all  the 
moneys  by  [him]  ever  insured  or  caused  to  be  insured  thereon,  [add,  if  the 
policy  were  made  in  the  name  of  an  agent,  "  and  that  the  said  insurance  was 
made  for  the  use  and  benefit  and  on  the  account  of  the  person  or  per- 
sons so  interested,"  (2)] ;  and  the  plaintiff  further  saith,  that  heretofore,  to 
wit,  on  [4''^.],  the  said  ship  or  vessel,  with  the  said  goods  on  board  thereof, 

departed  and  set  sail  from  aforesaid,  on  her  said  voyage  towards  

aforesaid,  and  that  afterwards,  and  whilst  the  said  ship  or  vessel  was  pro- 
ceeding on  her  said  voyage,  and  before  her  arrival  at aforesaid,  to  wit, 

on  [i^'C.  exact  day  not  material],  the  said  ship,  with  the  said  goods  on  board 
thereof  as  aforesaid,  were  by  the  perils  and  dangers  of  the   seas  wholly 

lost, (a)  and  did  never  arrive  at aforesaid  [or  if  the  loss  were  by  capture, 

"  were  on  the  high  seas,  with  force  and  arms  and  in  an  hostile  manner,  cap- 
tured, seized  and  taken  by  certain  enemies  of  our  Lady  the  now  Queen"],  and 
thereby  the  said  goods  then  became  and  were  wholly  lost  to  the  plaintiff,  [or 
"  the  said  A."  if  the  plaintiff  be  only  an  agent,  or  "the  said  A.  B.,  &c,"]  and 

never  did  arrive  at aforesaid ;  (6)  of  all  which  premises  the  defendant 

then  had  notice.  [A  second  count  upon  the  policy  cannot  be  added;  but  a 
count  for  money  had  and  received,  to  recover  bach  the  premium  upon  a  contract 
implied  by  law,  is  allowed;  see  New  Rules.  If,  therefore,  there  be  any  ground 
for  claiming  a  return  of  the  premium,  add  the  common  count  for  money  had  and 
received,  and  the  account  stated  and  breach,  as  ante,  48,  Form  2. 


(y)    See  New  Rules  on  Pleading,  poit,  pests,  and  by  the  rolling  and  labouring  of  the 

Appendix ;  Pirn  v.  lieid,  6  M.  &  G.  1.  said  ship  and  other  perils  of  the  seas,  wetted, 

(s)  See  the  New  Jtules,  poit.  Appendix.  damaged,   wasted  and  spoiled,  whereby  the 

(a)   As  to  this,  see  Hills  v.   Loudon  As-  plaintiff  then  sustained  an  average  damage  or 

siiranre  Compani/,  5  M.  &  W.  569;  Betison  loss  on  the  said  goods  to  a  larger  amount 

V.  Chapman,  7  Sc.  N.  R.  625.  than  £5  per  cent,  on  all  the  money  insured 

(6)  If  the  plaintiff  proceed  for  an  average       thereon,  to  wit,  to  the  amount  of  £ by 

loss,  instead  of  the  above  allegation  introduce  the  hundred  for  each  £100  insured  thereon 

the  following: — "And  that  afterwards,  and  as  aforesaid,  whereby  the  defendant  became 

whilst  the  said  ship  or  vessel  was  proceeding  liable  to  pay  to  the  plaintiff"  a   large  sum,  to 

on  her  said  voyage,  and  before  her  arrival  at       wit,  £ ,  being  the  defendant's  proportion 

— I —  aforesaid,  to  wit,  on  [diic.],  the  said  goods  of  the  said  average  loss  upon  and  in  respect 

being  then  on  board  thereof,  were  by  the  vio-  of  the  said  sum  of  £100  by  the  defendant  so 

lence  of  the  winds  and  waves,  storms  and  tern-  insured." 
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2.  Against  an  Insurance  Office,  on  a  Life  Policy  not  under 

Seal,  {c) 

For  that  whereas  heretofore,  to  wit,  on  [4"C.]  by  a  certain  policy  of  in- 
surance and  agreement  in  that  behalf  then  made  and  entered  into  by  and 

between  the  Insurance  Company  and  the  plaintiff,  (</)  after  reciting 

that  the  said  plaintiff,  having  an  interest  in  the  life  of  T.  B.  of  [^'c]  had 
proposed  to  effect  an  insurance  thereon  with  the  said  insurance  company, 
and  for  that  purpose  had  deposited  with  the  said  company  in  London  a  de- 
claration signed  by  himself,  bearing  date,  to  wit,  [4"C.],  stating,  among  other 
circumstances,  that  on  that  day  the  age  of  the  said  T.  B.  did  not  exceed 
fifty  years,  and  had  paid  to  the  said  company  the  sum  of  £ as  a  consi- 
deration for  the  insurance  of  the  sum  therein  mentioned  on  the  life  of  the 
said  T.  B.  for  one  year  from  [c^'c],  and  had  agreed  to  pay  the  like  sum 

whether  the  assured  should  be  in  health  or  not,  on  the day  of in 

each  succeeding  year  during  the  life  of  the  said  T.  B.,  it  was  and  is  thereby 
declared  that  if  the  said  T.  B.  should  depart  this  life  at  any  time  within  the 
said  term  of  one  year,  or  at  any  time  within  the  years  that  should  follow, 
provided  such  payments  as  aforesaid  should  have  been  duly  made,  the 
capital,  stock  and  funds  of  the  said  company  should  stand  charged  and  be 
liable  to  pay  to  the  plaintiff,  or  to  his  executors,  administrators  or  assigns, 
within  three  calendar  months  after  the  decease  of  the  said  T.  B.  should  have 
been  duly  notified  to  the  directors  of  the  said  company  by  declaration  on 
oath,  by  the  certificate  of  burial,  or  by  such  other  documents  as  might  rea- 
sonably be  required,  the  full  sum  of  ^ of  lawful  money  of  Great  Britain: 

provided  always,  and  it  was  and  is  thereby  agreed  and  declared  that  the 
capital,  stock  and  funds  of  the  said  company  should  alone  be  answerable  to 
the  demand  thereupon  under  the  said  policy,  and  that  no  member  or  mem- 
bers, partner  or  partners  of  the  said  company,  should  be  subject  or  liable  to 
any  demand  against  the  said  company,  upon  any  account  or  pretence  what- 
ever, beyond  the  sum  of  £ for  each  share  he,  she  or  they  might  hold  in 

the  capital,  stock  or  funds  of  the  said  company,  and  which  share  or  shares 
appeared  opposite  his,  her  or  their  signature  or  signatures  to  the  deed  of 
settlement  establishing  the  said  company,  or  mentioned  in  some  other  deed 
or  instrument  referring  thereto,  and  declaring  him,  her  or  them  to  be  a 
member  or  members,  partner  or  partners,  thereof;  provided  furthermore, 
that  the  insurance  thereby  granted  should  be  valid  only  in  case  the  declara- 
tion above  referred  to  contained  a  true  and  faithful  representation  of  the 


(c)  This  was  drawn  with  great  care,  and  mised  at  the  trial.     See  law,  &c.,  in  the  notes 

afterwards  settled  by  an  eminent  and  expe-  to  the  pleas,  ;wst. 

rienced  counsel.     The  policy  is  stated  in  full  (d)  There  was  a  private  act,  declaring  that 

in  order  that  the  allegations  in  the  declara-  the  company  might  sue  or  be  sued  in  the 

tion,  and  the  pleas  thuieto,  fou,  may  be  the  name  of  one  member, 
better  understood.    The  cause  was  compro- 
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facts,  and  in  case  the  several  letters,  testimonials  or  other  documents,  ad- 
dressed or  deposited  with  the  company,  should  be  found  authentic  in  them- 
selves, without  fraud  or  collusion  in  the  matters  therein  contained,  and  fully 
explanatory  of  every  requisite  the  directors  should  be  apprised  of  in  grant- 
ing such  insurance ;  and  further,  that  the  policy  should  become  void  if  the 
said  T.  B.  should,  without  the  consent  of  the  directors  for  the  time  being, 
engage  in  the  actual  service  of  the  army  or  navy,  or  go  beyond  the  limits  of 
Europe,  or  upon  the  seas,  unless  in  passing  from  one  part  of  the  British  isbs 
to  another,  or  in  the  time  of  peace  from  England  to  any  harbour  between 
Brest  and  the  Texel,  (both  included,)  and  always  in  a  decked  and  sea-wor- 
thy vessel,  as  by  the  said  policy,  reference  being  thereunto  had,  will  fully 
appear ;  and  thereupon  afterwards,  to  wit,  on  [«5'c.]  aforesaid,  in  considera- 
tion that  the  plaintiflF,  at  the  request  of  the  said  company,  had  heretofore,  to 
wit,  on  the  day  and  year  last  aforesaid,  paid  to  the  said  company  a  certain 

sum  of  money,  to  wit,  the  sum  of  ^ ,  for  and  as  a  premium  or  reward  for 

the  insurance  of  the  said  sum  of  £ upon  the  life  of  the  said  T.  B.  as  in 

the  said  policy  is  mentioned,  for  one  year,  to  wit,  from  [^'c.^  aforesaid,  in 
the  said  policy  of  insurance  mentioned,  and  had  then  promised  the  said  com- 
pany to  perform  and  fulfil  all  things  in  the  said  writing  or  policy  of  assurance 
contained  on  the  part  and  behalf  of  the  assured  to  be  performed  and  fulfilled, 
the  said  company  then  promised  the  plaintiff  that  the  said  company  should 
become  and  be  such  assurers  aforesaid,  and  that  the  capital,  stock  and  funds 
of  the  said  company  should  stand  charged  and  be  liable  to  pay  to  the  plain- 
tiff, or  his  executors,  administrators  or  assigns,  within  three  calendar  months 
after  the  decease  of  the  said  T.  B.  should  be  duly  notified  to  the  directors  of 
the  said  company  by  declaration  on  oath,  by  the  certificate  of  burial,  or  by 
such  other  documents  as   might  reasonably  be  required,  the  full   sum  of 

£ of  lawful  money  of  Great  Britain;  and  the  plaintiff  further  saith,  that 

the  said  declaration  in  the  said  policy  mentioned  was  and  is  a  certain  decla- 
ration whereby  it  was  and  is  declared  by  the  plaintiff  that  he,  having  an 
interest  in  the  life  of  the  said  T.  B.,  had  proposed  an  insurance  thereon  with 

the  said Insurance  Company  of  £ ,  for  the  term  of  his  whole  life, 

and  that  the  said  company  had  agreed  to  accept  the  same  under  a  reliance 
on  the  truth  of  the  following  statement : — That  the  age  of  the  said  T.  B.  did 
not  exceed  fifty  years  ;  that  he,  the  said  T.  B.,  was  born  at  [^c.],  on  [4'c.], 
and  was  then  resident  at  [t^'c]  ;  and  that  he,  the  said  T.  B.,  was  then  in  a 
sound  and  perfect  state  of  body,  never  having  had  a  disease  tending  to 
shorten  life ;  nor  engaged  in  any  occupation,  nor  accustomed  to  any  habits 
prejudicial  to  health,  and  that  he  had  had  the  small-pox;  and  the  plaintiff 
did  thereby  declare  that  such  statement  was  in  all  respects  correspondent 
with  the  fact,  and  that  he  did  understand  the  engagement  of  the  said  com- 
pany to  be,  that  the  said  insurance  should  be  valid  only  if  the  statement  so 
made  should  be  found  in  all  circumstances  free  from  all  guile,  artifice,  mis- 
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representation  or  reservation  ;  and  the  plaintiff  saith,  that  the  further  annual 

premium  of  £ in  the  said  policy  mentioned  was,  in  the  lifetime  of  the 

said  T.  B.,  to  wit,  on  [(^-c],  duly  paid  to  and  accepted  by  the  said  society 
according  to  the  said  policy,  and  that  the  said  policy  at  the  time  of  the  death 
of  the  said  T.  B,  was  and  remained  in  full  force ;  and  the  plaintiff  further 
saith,  that  afterwards,  to  wit,  on  [(§'c.],  the  said  T.  B.  died;  and  the  plaintiff 
further  saith,  that  the  decease  of  the  said  T.  B.  as  aforesaid  was  afterwards, 
to  wit,  on  [4c.],  duly  notified  to  the  directors  of  the  said  company  in  manner 
in  the  said  policy  in  that  behalf  provided ;  and  the  plaintiff  further  saith, 
that  the  said  declaration  in  the  said  policy  referred  to  contained  a  true  and 
faithful  representation  of  the  facts,  and  that  the  several  letters,  testimonials 
and  other  documents  addressed  and  deposited  with  the  said  company  were 
found  authentic  and  were  authentic  in  themselves,  without  fraud  or  collusion 
in  the  matter  therein  contained,  and  fully  explanatory  of  all  and  every 
requisite  the  directors  were  informed  of  in  granting  the  said  insurance,  and 
that  the  said  T.  B.  did  not,  after  the  making  of  the  said  policy,  engage  in 
the  actual  service  of  the  army  or  navy,  or  go  beyond  the  limits  of  Europe, 
or  upon  the  seas  ;  and  the  plaintiff  further  saith,  that  at  the  time  of  the 
making  the  said  policy,  and  thence  until  the  death  of  the  said  T.  B.,  he  the 
plaintiff  was  interested  in  the  life  of  the  said  T.  B.,  to  wit,  to  the  amount  so 
insured;  and  the  plaintiff  further  saith,  that  he  hath  in  all  things  conformed 
himself  to,  performed  and  kept  all  things  in  the  said  policy  and  the  said  de- 
claration contained  on  his  part  and  behalf  to  be  observed  and  performed, 
according  to  the  form  and  effect  of  the  said  policy  of  assurance,  and 
although  three  calendar  months  since  the  decease  of  the  said  T.  B.  was  duly 
notified  to  the  directors  of  the  said  company  as  aforesaid,  have  long  since 
elapsed,  and  the  capital,  stock  and  funds  of  the  said  company  have  always 

been  sufficient  to  pay  and  satisfy  to  the  plaintiff  the  said  sum  of  £ ,  of 

all  which  premises  the  said  company  then  had  notice,  and  was  then  re- 
quested by  the  plaintiff  to   cause  the  said  sum  of  £ to  be  paid  and 

satisfied  as  aforesaid,  yet  the  plaintiff  hath  not  been  paid  or  satisfied  the  said 

sum  of  ^ ,  or  any  part  thereof,  out  of  the  capital,  stock  and  funds  of  the 

said  company  or  otherwise,  and  the  same  is  wholly  due  and  in  arrear  and 
unsatisfied,  contrary  to  the  said  promise  so  made  by  the  defendant.  \_Add 
count  fcr  money  had  and  received,  and  account  stated,  as  ante,  48,  Form  2. 

=  A 

JUDGMENT,  FOREIGN. 


1.  Declaration  in  Assumpsit  on  a  Foreign  Judgment. 

Smith  V.  NichoUs,  5  B.  N.  C.  208;  S.  C.  7  Dowl.  283;  Robertson  v. 
Struth,  Q.  B.  Feb.  184G. 
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2,   On  Decree  of  Foreign  Court  of  Equity. 
Henderson  v.  Henderson,  Q.  B.     See  title  "Judgment,"  j^ost ;    "Decla- 
rations in  Debt,"  and  "  Pleas  in  Assumpsit." 


LANDLORD  AND  TENANT. 

Obs.  See  Chit.  jun.  Contr.  Index  "  Landlord  and  Tenant;"  Woodfall  on  ditto.  This 
count  is  founded  on  the  statute  11  G.  2,  c.  19,  s.  14,  which  enacts,  "  that  it 
shall  be  lawful  for  a  landlord,  where  the  agreement  is  not  by  deed,  to  recover  a 
reasonable  satisfaction  for  the  lands,  tenements  or  hereditaments  held  or  occupied 
by  the  defendant  in  an  action  on  the  case,  (i.  e.  usaumput,)  for  the  use  and  occu- 
pation of  what  was  so  held  or  enjoyed  ;  and  if  in  evidence  on  the  trial  of  such 
action,  any  parol  demise,  or  any  agreement  (not  being  by  deed),  whereon  a  cer- 
tain rent  is  reserved,  shall  appear,  the  plaintiff  shall  not  therefore  be  nonsuited, 
but  may  make  use  thereof  as  an  evidence  of  the  giumty/n  of  the  dama'^es  to  be 
recovered;"  see  per  Holroyd,  J.,  5  B.  &  C.  333  Either  assumpsit  or  debt  lies  ; 
and  the  count  may  be  used,  although  there  were  a  special  written  demise ;  and 
whether  a  specific  rent  were  agreed  upon,  or  the  rent  is  claimed  on  a  quantum 
meruit;  in  the  latter  case  no  distress  can  be  made;  Dunk  v.  Hunter,  5  B.  & 
Al.  322.  This  count  is  also  sustainable,  though  there  were  no  demise  by  the 
plaintiff' to  the  defendant,  and  the  title  of  the  formeraccrued  from  the  defendant's 
landlord  pending  the  defendant's  tenancy,  and  the  defendant  has  not  attorned, 
as  in  the  case  of  a  mortgagee,  or  a  trustee,  &c. ;  Mosn  v.  Gal/imore,  Dougl. 
279;  Rennie  v.  Robimon,  1  Bing.  147;  Burnwfilt  v.  Gruden,  1  D.  &  L.  218. 
But  in  such  case  the  plaintiff  must  prove  a  legal  title  to  the  premises;  Step/iensv. 
Lynn,  8  C.  &  P.  889  ;  Cornish  v.  Scarell,  8  B.  &  C.  471.  It  suffices  to  establish 
a  holding  or  tenancy,  without  showing  actual  occupation  by  the  defendant ;  his 
constructive  possession  is  enough  to  support  this  count;  Finerov.  Judson,  6 
Bing.  206;  How  v.  Kennett,  3  A.  &  E.  CG3 ;  WooUyv.  Wotling,  7  C.  &  P. 
610;  and  it  lies  where  a  party  has  been  let  into  possession  of  land  on  a  contract 
of  purchase,  which  afterwards  goes  off";  Howard  v.  Shaw,  8  M.  &  W.  118  ; 
Winterbottom  v.  Ingham,  14  Law  J.  298,  Q.  B.  It  lies  though  defendant  under- 
let, Buli  V.  Sibley,  8  T.  R.  327 ;  Bertie  v.  Beaumont,  16  East,  33  ;  or  the  pre- 
mises were  burnt,  defendant  being  bound  to  repair,  &c.  Izon  v.  Gorton,  3  B. 
N.  C.  501  ;  Ibbs  v.  Richardson,  9  A.  &  E.  849.  But  this  is  not  the  proper  form 
of  action  to  try  title  in  the  absence  of  the  relation  of  landlord  and  tenant. 
It  is  often  expedient,  in  reference  to  the  plea,  to  declare  specially,  see  form  3. 
Where  there  is  a  written  agreement  or  demise,  it  must  be  produced  by  the  plain- 
tiff duly  stamped,  and  parol  evidence  of  the  tenancy  is  not  admissible;  and  if 
it  appear  on  his  own  showing,  or  on  cross-examination  of  his  witnesses,  that 
there  was  such  writing  in  reference  to  the  claim  in  question,  and  plaintiff  do  not 
produce  and  prove  it,  duly  stamped,  he  will  be  nonsuited,  (if  7ion-assumjsit  has 
been  pleaded);  sec  Brcicrr  v.  Fulmer,  3  Esp.  R.  213;  Hodges  v.  Drakc/hrd, 
1  New  R.  273  ;  Fenn  v.  Griffiths,  6  Bing.  .'533.  If,  however,  the  plaiiitifl'  can 
get  through  his  case  without  disclosing  that  fact,  it  is  no  ground  of  nonsuit  if  it 
afterwards  appears  that  there  is  such  a  written  agreement ;  Fry  v.  Chapman,  5 
Dowl.  265  ;  and  the  defendant  cannot  then  put  in  such  written  agreement  without 
producing  it  stamped ;  Fttlder  v.  Ray,  6  Bing.  332  ;  Rex  v.  lutiabitants  of 
Fadstow,  4  B.  &  Ad.  208.  Where  there  has  been  an  actual  enjoyment,  the 
common  count  is  maintainable  in  respect  of  the  rent  of  incorporeal  hereditaments, 
Mayor  of  Carmarthen  v.  Letvis,  6  C.  &  P.  608  ;  and  even  for  a  right  of  working 
niines,  Jones  v.  Reynolds,  4  A.  &  E.  805  ;  Bird  v.  Higginson,  2  A.  &  E.  696. 
For  not  giving  possession,  Coe  v.  Clay,  5  Bing.  440.  For  not  taking  possession, 
Edge  V.  Sin  ford,  1  C.  &  J.  391. 


1.   T/ie  common  Count  for  Use  and  Occupation 
Commencement,  ante,  5.]     For  that  whereas  the  defendant,  on  [c^r.],  was 
indebted  to  the  plaintiff  in  £ for  the  use  and  occupation  of  certain  lands, 
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tenements  and  hereditaments,  to  wit,  one  house  \_Sfc.,  describe  the  premises 
according  to  the  fact,  (e)  ]  with  the  appurtenances  of  the  plaintiff,  by  the  de- 
fendant, at  his  request,  and  by  the  sufferance  and  permission  of  the  plaintiff 
for  a  long  time  before  then  elapsed,  held,  occupied,  possessed  and  enjoyed ; 
and  for  [^-c.  account  stated  and  breach,  as  ante,  48,  Form  1. 


2.  For  the  Rent  of  Lodgings  ( /). 

For  that  whereas  the  defendant,  on  [^'c],  was  indebted  to  the  plaintiff  in 

£ for  the  use  and  occupation  of  certain  rooms  and  apartments,  parcel 

of  a  messuage  of  the  plaintiff,  by  the  defendant  at  his  request,  and  by  the 
plaintiff's  sufferance  and  permission,  for  a  long  time  held  and  enjoyed.  [7/" 
furnished  lodgings,  add  "  with  certain  furniture,  and  effects,  and  chattels  of 
the  plaintiff  therein,"]  and  for  l_add  account  stated  and  breach,  ante  48, 
Form  1.] 

3.  Special  Declaration  hy  a  Landlord  against  his   Tenant  for  non- 
payment of  Rent,  the  Demise  not  being  under  seal.  (g). 

For  that  whereas  heretofore,  to  wit,  on  [e^c],  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  demise  and  let  to  him  a  cer- 
tain messuage  or  tenement,  lands  and  premises,  with  the  appurtenances,  to 
hold  the  same  to  the  defendant  from  thence  for  one  year,  and  so  from  year 
to  year  for  so  long  a  time  as  the  plaintiff  and  defendant  should  respectively 

please,  [or  "  for  the  term  of years  then  next,"]  at  and  under  a  certain 

yearly  rent,  to  wit,  the  yearly  rent  of  £ ,  payable  quarterly,  to  wit,  on 

[<§-c.  stating  accvratety  the  days  of  payment,']  he  the  said  defendant  then  pro- 
mised the  plaintiff  to  pay  him  during  the  said  tenancy  the  said  yearly  rent  or 
sum  of  £ en  the  days  so  appointed  for  payment  thereof;  and  the  plain- 
tiff avers  that  he,  confiding  in  the  said  promise  of  the  defendant,  did  after- 
wards, to  wit,  on  the  said  day  of ,  in  the  year  aforesaid,  demise 

and  let  to  the  defendant  the  said  messuage  or  tenement,  lands  and  premises, 
with  the  appurtenances,  to  hold  the  same  to  the  defendant  for  the  said  term, 
and  at  and  under  the  said  yearly  rent,  to  be  paid  as  aforesaid,  and  the  said 

tenancy  continued  from  thence  hitherto  [or  "  until  and  upon  the day  of 

■ A.  D. "]  ;  and  although  afterwards  and  during  the  said  tenancy,  to 

wit,  on  [<§'c.],  a  large  sum,  to  wit,  £ ,  of  the  rent  aforesaid,  for  two 

quarters  of  a  year  of  the  said  tenancy  then  last  elapsed,  became  and  was  due 


(e)  The  local  situation  need  not  be  stated  ;  Marsden,  5  Taunt.  28  ;  and  see  Mortimer  v. 

King  V.  Fraser,  6  East,  348  ;  Egler\.  Mars-  Freedy,  3  M.  &  W.  604. 

den,  3  Taunt.  128;   Davies\.  Edwards,  3  RI.  (/)  For  board  and  lodging,  ante,  98. 

&  Sel.  380.     The  venue  is  transitory,    Kirt-  {g)  See  obs.  a/ite,  147. 
land  V.   Pounsett,  2  Taunt.    145;  Egler  v. 
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and  payable  from  the  defendant  to  the  plaintiff,  yet  the  defendant  hath  not 
paid  the  said  last- mentioned  sum,  or  any  part  thereof.  l_/idd  account  stated 
and  breach,  as  ante,  48,  Form  2. 


4.  Against  a  Tenant  for  not  keeping  the  Premises  in  tenantable  repair ^ 
contrary  to  his  express  Agreement,  (h) 

For  that  whereas,  to  wit,  on  [t^'c-]'  ^"  consideration  that  the  defendant,  at 
his  request,  had  become  and  was  tenant  to  the  plaintiff  of  a  certain  messuage 
and  premises,  with  the  appurtenances,  of  the  plaintiff,  upon  and  subject  to  the 
terms  that  the  defendant  should  as  such  tenant,  during  his  said  tenancy,  keep 
the  said  tenements  in  tenantable  repair,  order  and  condition,  the  defendant  then 
promised  the  plaintiff  to  keep  the  said  tenements  in  tenantable  repair,  order 
and  condition  dining  his  said  tenancy  ;  and  although  such  tenancy  continued 
for  a  long  time,  to  wit,  from  the  time  of  making  the   said  promise  hitherto, 

[or  "  until  the  day  of ,  a.  d.  ,"]  yet  the  defendant  did  not  nor 

would,  during  such  tenancy,  keep  the  said  tenements,  or  any  part  thereof,  in 
tenantable  repair,  order  or  condition,  according  to  his  said  promise,  and 
therein  made  default ;  and  the  said  tenements  were  for  and  during  all  that 
time  (and  still  are)  in  bad  and  untenantable  repair,  order  and  condition,  and 
thereby  greatly  injured  and  lessened  in  value.  (?)  \_See  next  form,  which  may 
be  added  as  a  second  count. 


5.  For  not  using  the  Premises  in  a  tenant-like  manner,  (k) 
For  that  whereas  heretofore,  to  wit,  on  [<-5'c.],  in  consideration  that  the  de- 


(h)  The  venue  is  transitory,  Buckworth  v. 
Simpson,  1  C.  M.  &  II.  834.  See  form,  &c.. 
ltichu)dstm  V.  Gifmd,  1  Ad.  6c  E.  Tji.  It 
was  tliere  held  to  be  applicable  where  the 
defendant  look  the  premises  for  ihree  years 
and  a  quarter,  and  engaged  to  keep  them  in 
good  repair  ;  but  the  agreement  being  un- 
signed, was  void  under  tlie  Statute  of  Fiauds 
as  regarded  the  duration  of  the  teim.  See 
another  form,  Dietriclisen  v.  Giuhelei,  15  L. 
J.  Exch.  73.  If  there  be  a  lease,  covenant 
should  l)e  brought ;  and  where  there  is  a  spe- 
cial written  agreement  as  to  repairs,  the  decla- 
ration should  be  grounded  thereon  ;  see  Form. 
As  to  the  liability  of  a  tenant  to  repair,  in 
the  absence  of  an  express  covenant  or  agree- 
ment, see  Co.  Lit.  57  a ;  2  Saund.  352,  note 
7  ;  Chit.  jun.  Conlr.  Index  "  Landlord  and 
Tenant;"  per  liayley  J.  in  Wise  \.  Metcalfe, 
10  B.  &:  C.  312;  Anuorth  v.  Jd/ui.wi;,  5  C.& 
P.  239.  A  yearly  tenant,  or  tenant  not  under 
agreement  lo  lepair,  is  only  bound  impliedly 
to  keep  the  premises  in  tenantable  repair,  i.  e. 
to  keep  the  premises  wind  and  water  tight, 
repair  broken  windows,  tiles,  &c.,  to  preterit 
injury  ;  Toniano  v.  Young, 6  C.  &  P.  8  ;  and 


the  state  of  the  premises  at  the  time  of  the 
demise  is  material  ;  Burdett  v.  WiUieis,  7  A. 
6i  E.  lo6,  post,  "  Declarations  in  Case," 
"  Landlord  and  Tenant."  '1  here  is  also  an 
implied  promise  to  use  the  premises  in  a  tenant- 
like  manner,  (see  next  form,)  which  should  in 
general  be  added  as  a  second  count  in  cases 
where  damage  has  been  wantonly  done,  la 
Brown  V.  Clump,  6  Taunt.  300,  the  declara- 
tion stated,  that  in  consideration  that  the 
defendant  had  become  and  was  tenant  to  the 
plaintitfof  a  certain  messuage,  (not  adding 
"  upon  the  terms,"  &c.  asabove,)  he  promised 
to  keep  it  in  tenantable  repair,  and  to  uphold. 
and  support,  and  to  leave  the  premises  in  the 
stale  he  Jonud  them.  This  was  held  bad 
(o/'fer  vert/icOi  such  a  promise  not  resulting, 
or  being  implied  by  law,  from  the  relation  of 
landlord  and  yearly  tenant.  See  other  similar 
instances,  Granger  v.  Collins,  6  M.  &  W. 
458;  and  Jackson  v.  Cobbin,Q  M.A:W.790. 

(i)  Damages  for  not  being  able  to  relet 
may  be  recovered  ;  Woods  v.  Pope,  6  C.  oc  P. 
782  ;  S.  C.  1  H.  N.  C.  467. 

(/i)  Ihis  form  is  founded  on  the  promise 
implied  by  law,  see  supra,  note  {h);  and  ap- 
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fendant  had  become  and  then  was  tenant  to  the  plaintifFof  a  certain  messuage 
and  premises,  with  the  appurtenaces  of  the  plaintiff,  he  the  defendant  under- 
took and  then  promised  the  plaintiff  to  use  the  said  messuage  and  premises, 
with  the  appurtenances,  in  a  tenant-like  and  proper  inanner,  for  and  during 
the  continuance  of  the  said  tenancy ;  and  although  the  said  tenancy  did  con- 
tinue for  a  long  space  of  time,  to  wit,  from  the  day  and  year  last  aforesaid, 
until  and  upon  [^-c.  or  "  hitherto"],  yet  the  defendant,  not  regarding  his  said 
promise,  did  not  nor  would,  during  the  continuance  of  the  said  tenancy,  use 
the  said  messuage  and  premises,  with  the  appurtenances,  or  any  part  thereof, 
in  a  tenant-like  and  proper  manner  ;  (I)  and  the  defendant  from  time  to  time 
during  that  time  so  improperly  behaved  and  conducted  himself  in  that  behalf, 
and  used  the  said  messuage  and  premises,  with  the  appurtenances,  in  so 
untenant-like  and  improper  a  manner,  that  by  reason  thereof  the  said  mes- 
suage and  premises,  with  the  appurtenances,  then  became  and  were  and  still 
are  ruinous,  dilapidated,  and  greatly  injured.  To  the  plaintiff's  damage  \_^-c. 


6.  Against  a  Tenant  for  not  Repairing,  Sfc,  who  held  over  at  an  in- 
creased rent,  hut  on  the  same  terms  in  other  respects  as  those  con- 
tained in  an  old  Lease  granted  by  Plaintiff's  Predecessor. 

Wallis  V.  Broadbent,  4  A.  &  E.  877. 

Obs.  In  such  case  both  the  fact  of  defendant's  continuing  to  hold  over  as  tenant,  and 
also  on  what  terms  he  held  over,  are  for  the  jury;  Johnson  v.  Churchumrdens  of 
St.  Peter,  4  A.  &  E.  825,  per  Lord  Denman ;  and  Junes  v.  Shears,  ibid.  437  ; 
Elgar  V.  Watson,  1  Car.  S:  M.  494 ;  Drury  Lane  Company  v.  Chapman,  1  Car. 
&  K,  14;  and  if  the  breach  happened  during  the  term  created  by  a  lease  under 
seal,  the  tenant  could  not  be  sued  in  assumpsit  on  the  new  implied  promise  to 
repair  the  premises  that  were  in  the  very  condition  when  he  became  tenant,  in 
■which  he  is  supposed  by  the  implied  promise  to  have  undertaken  they  should 
never  fall  into ;  4  A.  &  E.  526.  A  new  tenancy  is  not  necessarily  created  by  an 
increase  of  rent;  Boe  v.  Geekie,  1  Car.  &  K.  307  ;  S.  C.  5  Q.  B.  841.  One 
joint  tenant  cannot  bind  the  other  by  himself  holding  over  ;  Christie  v.  Tancred, 
9  M.  &  W.  438 ;  S.  C.  12  M.  &  W.  316 ;  Draper  v.  Crojls,  15  Law.  J.  Exch. 
92. 


7.  Similar  Form  against  a  Neio  Tenant  'who  came  in  on  the  terms  of 

the  old  holding, 

Buckworth  v.  Simpson,  1  C.  M.  &  R.  834.  (m) 

plies,  although  there  be  a  special  agreement,  both   for   this  and   the   last  case.       As   to 

not  under  seal,  containing  special  clauses  as  charging  the  assignee  of  a  termor,  see  How  v. 

to  repairs  ;   see  Colley  v.  Stieeion,  2  li.  &  C.  Kennett,  3    A.  &    E.  659.     Assignees  of  a 

273;    White  V.  Reeves,   4   M.  &  G.  95;  but  bankrupt,    Thomas  v.    Pemherton,    7    Taunt, 

the  plaintiH'  would  not  be  allowed  to  recover  .206;  Hanson  v.  Stevenson,  1  B.  &  Aid.  303 ; 

on  the  last  count  as  well  as  on  this  ;  Holfnrd  Clarke  v.  Hume,  Ry.  ic  Mo.  207.    A  tenancy 

V.  Dennett,  7  M.  &  VV.  348,  ante,  6,  n.  (i).  from  year  to  year  is  a  term  that  may  vest  in 

(I)  This  amounts  to  an  allegation  of  volun-  them  by  the  statute,  per  Liitledale,  J.,  in  How 

tarxj,  and  does  not  include  pennissiie  waste  ;  v.  Kennett,  supra.     And  see  Aaish  v.  Tatlock, 

Martin  V.  Gilliam,  7   Ad.   &    K.   540,  post,  2  H.  Bl.  319.     So  a  tenancy  under  a  parol 

"  Declarations  in  Case,"  tit.  "  Landlord,  6ic."  agreement ;  Slack  v.  Sharp,  3  N.  &  P.  390 ; 

(^m)    Semble  forms  4    or  5   would    suffice  and  see  Lambert  v.  Norris,  2  M.  &  W.  333. 
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For  not  putting  Plaintiff  into  possession,  the  Defendant  having  let 
the  Premises  to  him  by  a  present  Demise. 
Coe  V.  Clay,  3  M.  &  P.  57  ;  S.  C.  5  Bing.  440. 


9.  Similar  Form,  showing  that  the  Landlord  had  not  Title  to  demise. 
Brashier  v.  Jackson,  G  M.  &  W,  549. 


10.  By  the  Heir  of  Lessor  against  Assignee  of  Lessee  for  not  keeping 

Premises  in  Repair,  held  under  an  Agreement  not  under  Seal. 

Alderman  v.  Neale,  4  M.  &  W.  704. 


11.  On  a  written  Demise,  determinable  on  a  notice  to  quit,  for  not 
fallowing  or  manuring  ;  for  removing  manure,  and  yielding  up  the 
Lands  in  a  deteriorated  state,  ^c.  {m) 

For  that  whereas  heretofore,  to  wit,  on  \_SfC.~\  by  a  certain  agreement  then 
made  between  the  plaintiff  of  the  one  part,  and  the  defendant  of  the  other 
part,  the  plaintiff  agreed  to  let,  and  the  defendant  agreed  to  hire  and  take 
certain  arable  and  other  lands  and  tenements  in  the  said  agreement  par- 
ticularly described,  to  hold  the  same  unto  the  said  defendant  from  the  [c^c] 
for  the  term  of  [three]  years  thence  next  ensuing,  (determinable,  nevertheless, 
in  manner  thereinafter  mentioned,)  yielding  and  paying  therefore  unto  the 
said  plaintiff  the  yearly  rent  [t^'c]  ;  and  the  defendant  did  thereby  agree  to 
and  with  the  plaintiff  that  he  the  defendant  should  and  would  pay  or  cause 
to  be  paid  [c^'c],  and  also  should  and  would  at  all  times  duping  the  con- 
tinuance of  the  said  agreement,  after  every  crop  of  wheat  that  should  be 
grown  on  any  part  of  the  said  arable  land,  let  such  land  remain  in  fallow  and 
out  of  tillage  for  one  year  at  least,  or  sow  the  same  either  with  clover,  tares, 
peas  or  beans,  and  if  of  either  of  the  two  latter  description  of  crops  should 
and  would  drill  and  keep  the  same  perfectly  clear ;  and  also  should  and 
would  in  a  husbandlike  manner  spend  and  employ  in  and  upon  the  said  lands 
thereby  let,  all  the  manure  arising  from  the  hay  and  straw-  that  should  grow 
and  be  made  thereon  during  the  continuance  of  the  said  agreement,  or  in 
case  any  part  of  such  hay  and  straw  should  be  sold,  then  would  expend  so 
much  of  the  money  arising  from  such  sale  in  purchasing  as  much  good  dung 
and  manure  as  the  said  hay  and  straw  would  have  produced  if  the  same  had 
been  used  and  consumed  on  the  said  lands  thereby  let ;  and  also  should  and 

(m)  See  note  (  p)  at  the  end  of  this  form,  post,  154  ;  and  see  Hammond  v.  ColU,  14  Law  J. 
288,  C.  P. 
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would,  from  time  to  time  and  at  all  times  during  that  agreement,  immediately 
after  every  crop  of  potatoes  on  any  part  of  the  said  lands  thereby  let,  lay 
out,  expend  and  spread  in  a  husband-like  manner  on  each  and  every  acre  of 
such  land  as  much  good  lime  or  dung  as  should  at  such  time  or  times  be  of 
the  value  of  £3  at  the  least  for  each  acre  of  potatoes  as  therein  aforesaid ; 
and  also  should  and  would,  at  the  expiration  or  other  sooner  determination 
of  the  term  thereby  granted,  peaceably  and  quietly  leave,  surrender  and 
yield  up  the  lands,  hereditaments  and  premises  thereby  let,  in  the  same  or 
the  like  good  state  and  condition  as  the  same  then  were,  unto  the  said  plain- 
tiff, provided  always  and  it  was  thereby  mutually  agreed  by  the  parties 
thereto,  that  in  case  either  of  them  should  be  desirous  of  determining  the 
said  agreement  at  the  end  of  the  first  or  second  year  of  the  said  term  thereby 
granted,  it  should  and  might  be  lawful  for  him  or  them  so  to  do  on  giving 
or  leaving  unto  or  for  the  other  of  them  six  calendar  months  notice  in  writing 
under  his  or  their  hands  of  such  his  or  their  intention,  such  notice  to  be 
given  at  least  six  months  previous  to  the  expiration  of  the  first  or  second 
year  as  therein  before  mentioned,  and  that  immediately  after  the  determi- 
nation thereof,  the  said  agreement  and  the  term  thereby  granted  should 
cease,  as  by  the  said  agreement  appears,  and  the  said  agreement  being  so 
made  thereupon  afterwards,  to  wit,  on  [^'c]  aforesaid,  in  consideration 
thereof,  and  that  the  plaintiff,  at  the  request  of  the  defendant,  had  then  under- 
taken and  promised  the  defendant  to  perform  and  fulfil  the  said  agreement 
in  all  things  on  the  plaintiff's  part,  the  defendant  undertook  and  then  pro- 
mised the  plaintiff  to  perform  the  said  agreement  in  all  things  on  his  the 
defendant's  part ;  and  although  the  plaintiff  hath  always  well  and  truly  per- 
formed the  said  agreement  on  his  part,  and  although  the  said  defendant  then 
entered  into  and  took  possession  of  the  said  lands  and  premises  under  and 
by  virtue  of  the  said  agreement,  and  remained  and  continued  so  possessed 
thereof  for  a  long  space  of  time,  to  wit,  from  the  day  and  year  last  aforesaid, 
until  and  upon  a  certain  other  day,  to  wit,  [c^'c]  when  the  said  tenancy  was 
duly  determined  under  and  by  virtue  of  a  notice  in  writing  under  the  hand 
of  the  plaintiff,  given  by  the  plaintiff  to  the  defendant  six  calendar  months 
before  the  said  [<^c.],  to  wit,  on  [^'c]  and  whereby  the  plaintiff  gave  the 
defendant  notice  to  quit  and  deliver  up  to  him  the  plaintiff  on  the  said  \_SfC.'\ 
the  possession  of  the  said  premises  according  to  the  said  agreement ;  never- 
theless the  plaintiff  saith,  that  the  defendant  disregarded  the  said  agreement 
and  his  said  promise  in  this,  to  wit,  that  although  a  certain  crop  of  wheat 
was,  during  the  continuance  of  the  said  agreement  and  of  the  said  tenancy, 
to  wit,  during  the  first  year  of  the  said  term  and  tenancy,  grown  on  a  certain 
part,  to  wit,  fifty  acres  of  the  said  arable  land  in  the  said  agreement  men- 
tioned, he  the  defendant  did  not  nor  would,  after  the  said  crop  of  wheat  was 
grown  on  the  said  arable  land,  let  such  land  remain  at  fallow  and  out  of 
tillage  for  one  year  at  least  or  otherwise,  although  the  said  term  and  tenancy 
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continued  for  one  year  after  the  said  crop  of  wheat  was  so  grown,  or  sow 
the  same  either  with  clover,  tares,  peas  or  beans,  according  to  the  said 
agreement,  but  therein  made  default,  contrary  to  the  said  agreement  and  the 
said  promise  of  the  defendant  ;  and  the  plaintiff  further  saith,  that  the  de- 
fendant further  disregarded  the  said  agreement  and  the  said  promise  in  this, 
to  wit,  that  although  the  defendant  did,  during  the  continuance  of  the  said 
agreement,  and  during  the  said  term  and  before  the  determination  thereof, 
to  wit,  on  [Src.'\  sow  a  certain  other  part,  to  wit,  ten  other  acres  of  the  said 
arable  lands  in  the  said  agreement  mentioned,  with  a  certain  crop  of  beans, 
a  certain  crop  of  wheat  having  immediately  before  that  time  and  during  the 
said  term  been  grown  on  the  said  last-mentioned  part  of  the  said  arable 
lands,  yet  the  defendant  did  not  nor  would,  although  the  said  agreement  and 
the  said  term  during  all  that  time  continued,  drill  the  said  last-mentioned 
part  of  the  said  arable  land  and  keep  the  same  perfectly  clear,  but  therein 
made  default  contrary  to  the  said  agreement  and  promise  ;  and  the  plaintiff 
further  saith,  that  the  defendant  further  disregarded  the  said  agreement  and 
his  said  promise  in  this,  to  wit,  that  although  divers,  to  wit,  500  cart  loads 
of  manure,  from  time  to  time  during  the  said  term  and  the  continuance  of 
the  said  agreement  and  tenancy  arose  from  the  hay  and  straw  that  were 
during  that  time  grown  and  made  on  the  said  lands,  yet  the  defendant  did 
not  nor  would,  during  the  term  aforesaid  or  at  any  other  time,  in  a  husband- 
like manner  or  otherwise,  spend  or  employ  in  and  upon  the  said  lands  (o)  by 
the  said  agreement  let,  any  part  of  the  said  manure,  but  on  the  contrary 
thereof  then  spent  and  employed  the  same  elsewhere,  contrary  to  the  said 
agreement  and  the  said  promise  of  the  defendant;  and  the  plaintiff  further 
saith,  that  the  defendant  further  disregarded  the  said  agreement  and  his  said 
promise  in  this,  to  wit,  that  although  a  certain  crop  of  potatoes  was,  during 
the  last  year  of  the  said  term,  grown  on  and  taken  by  the  defendant  from  a 
certain  part,  to  wit,  six  acres  of  the  said  land  so  let  as  aforesaid,  yet  the 
defendant  did  not  nor  would,  during  the  said  term  or  otherwise,  at  any  time 
after  such  crop,  lay  out,  expend  or  spread  in  a  husbandlike  manner  or  other- 
wise on  any  part  of  the  said  six  acres  of  land  as  much  good  lime  or  dung  as 
was  at  that  time  of  the  value  of  £3,  or  any  other  sum,  for  each  of  the  said 
acres  of  potatoes  or  any  part  thereof,  but,  on  the  contrary  thereof,  although 
the  same  might  and  ought  to  have  been  done  by  the  defendant,  he  at  all 
times,  during  the  continuance  of  the  said  agreement  and  the  said  term, 
wholly  neglected  and  refused  so  to  do,  contrary  to  the  said  agreement  and 
the  said  promise  of  the  defendant ;  and  the  said  plaintiff  further  saith,  that 
the  said  defendant  further  disregarded  the  said  agreement  and  his  said  pro- 
mise in  this,  to  wit,  that  he  the  defendant  did  not  nor  would  at  and  upon 
the  determination  of  the  said  tenancy  as  aforesaid,  leave,  surrender  or  yield 

(o)  As  to  this  breach,  Uindle  v.  Pollelt,  6  M.  &  W.  529. 
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up  the  lands,  hereditaments  or  premises  so  let  as  aforesaid,  in  the  same  or  the 
like  good  state  or  condition  as  the  same  were  in  at  the  time  of  the  making  of 
the  said  agreement  unto  the  plaintiff,  although  the  said  lands,  hereditaments 
and  premises  were  in  a  good  and  husbandlike  state  and  condition  at  the  time 
of  the  making  of  the  said  agreement,  but,  on  the  contrary  thereof,  he  the  de- 
fendant, at  and  upon  the  said  determination  of  the  said  term  as  aforesaid,  to 
wit,  on  \_SfC.']  aforesaid,  wrongfully  left  the  said  lands  in  a  different,  inferior 
and  much  worse  state  and  condition,  to  wit,  in  a  bad,  uncultivated,  un- 
tenantable and  improper  state  and  condition,  and  greatly  injured  and  les- 
sened in  value  in  consequence  of  the  mismanagement,  neglect,  unhusband- 
like  conduct  and  improper  behaviour  of  the  defendant  with  respect  to  the 
said  lands  and  premises,  contrary  to  the  said  agreement  and  the  said  promise 

of  the  defendant.  To  the  damage  of  the  plaintiff  of  £ ,  and  therefore 

he  brings  his  suit,  &c.  (p). 

— "♦ — 

21.  Against  a  Tenant,  for  not  cultivating  a  Farm  according  to  the 
custom  of  the  country,  {q) 

For  that  whereas  the  defendant  heretofore,  to  wit,  on  [4-c.]  had  become 
and  was  tenant  to  the  plaintiff  of  a  certain  farm  and  certain  arable  and  other 
lands  and  premises,  with  the  appurtenances,  situate  in  the  county  aforesaid, 

[or,  "  county  of  ,"]  and  in  consideration  thereof  the  defendant  then 

promised  the  plaintiff  to  manage,  use  and  cultivate  the  said  farm,  lands  and 
premises  in  a  good  and  husbandlike  manner,  and  according  to  the  custom  of 
the  country  where  the  said  farm,  lands  and  premises  were  situate ;  and  the 
plaintiff  avers,  that  the  defendant  was  and  continued  tenant  to  the  plaintiff 
of  the  said  farm,  lands  and  premises  for  a  long  space  of  time,  to  wit,  from 
the  time  of  making  his  said  promise  and  undertaking  hitherto  [or,  "•  until 

the day  of a.  d. ;"]  yet  the  defendant,  not  regarding  his  said 

promise,  did  not  nor  would,  during  the  continuance  of  the  said  tenancy  as 
aforesaid,  manage,  use  or  cultivate  the  said  farm,  lands  and  premises  in  a 
good   and  husbandlike   manner,  (r)   and  according  to   the  custom   of  the 

(p)  This  form  was  held  good  by  the  whole  form)  does  not  apply,  see    Wehh  v.  Plumtner, 

Court   of  Exchequer   after   argument    on    a  2   B.   &    Aid.  746;    Holding  v.   Piggott,   7 

demurrer  thereto,   upon    which  a    great   va-  King.  465  ;  Roberts   v.   Barker,   1  C.  &  M. 

riety  of  objections  to  the  mode  in  which  the  808;     unless  the   lease   be  not  inconsistent 

breaches  are  laid  were    specially   assigned  ;  with   the  custom,  HiUton  v.   Warren,  1    M. 

MS.  &  VV.  466  ;  Clarke  v.  Houston,  13  M.  &  W. 

(q)  See  forms,  &c.    Earl  of  Falmouth    v,  752. 

Thomas,  1  C.  &  M.  19  ;  Aiigersteiii  v.  Hand-  (r)  Where  a  declaration  had  this  allega- 

son     1    C.  M.    &    H.    789.      This   form    is  tion,  it  was  held  that  evidence  that  the  agree- 

founded  on  ihe  implied  promise  of  the  tenant  ment  was  to  farm  the  land  in  a  husbandlike 

of  a  farm;  see  it/. ;  Chit,  jun.cn  Contr.  index,  manner,  "to   be   kept  constantly  in   grass," 

"  Landlord  and  tenant;"  Powley  v.  Walker,  could  not  be  received;  Saiinderson  v.  Grif- 

5  T.  R.  373;    Horse/alt  \.  Mulhew,  Holt,  ^t/ii,  5  B.  &  C.  909.     The  declaration  should 

N.P.  R.  7,  8.     Where  there  is  a  lease,  or  have  been  framed  on  such  particular  stipula- 

particular  agreement,  on  the  subject  ofculti-  tion. 
valion,  the  custom   (and  consequently   this 
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country  where  the  said  farm,  lands  and  premises  were  so  situate  as  afore- 
said, (5)  but,  on  the  contrary  thereof,  he  the  defendant,  after  the  making 
of  the  said  promise,  and  during  the  continuance  of  the  said  tenancy,  to  wit, 
on  [<5'C.]  and  on  divers  other  days  and  times  between  that  day  and  the  com- 
mencement of  this  suit,  managed,  used  and  cultivated  the  said  farm,  lands 
and  premises  in  a  bad,  improper  and  unhusbandlike  manner,  and  contrary 
to  the  custom  of  the  country  where  the  said  farm,  lands  and  premises  were 
so  situate  as  aforesaid,  and  contrary  to  the  said  promise  of  the  defendant :  [t) 
[In  Angerstein  v.  Handson,  (l)  and  see  Form,  ante,  151,  the  form  was  as 
follows  :  "  And  the  plaintiff  further  saith,  that  according  to  the  course  of 
good  husbandry  and  the  custom  of  the  country  where  the  said  farm  and 
lands  were  and  are  so  situate  as  aforesaid,  the  defendant,  before  and  at  the 
time  of  the  commencement  of  this  suit,  ought  to  have  had  about  one  half 
only  of  the  said  arable  land  in  corn,  and  one  fourth  part  thereof  in  turnips, 
or  to  have  been  fallow  in  each  and  every  year  of  the  said  tenancy  ;  yet  the 
defendant,  well  knowing  the  premises,  but  disregarding  his  promise,  after 
the  making  of  his  said  promise,  and  during  the  continuance  of  the  said 
tenancy,  to  wit,  on  \_SfC.']  had  divers,  to  wit,  500  acres  of  the  said  arable  land 
in  corn,  the  same  being  much  more  than  one  half  of  the  said  demised  arable 
land,  contrary  to  the  course  of  good  husbandry  and  the  custom  of  the 
country  where  the  said  farm  and  lands  were  and  are  so  situate  as  aforesaid, 
and  the  said  promise  of  the  defendant.  And  the  plaintiff  further  saith,  that 
the  defendant,  further  disregarding  his  said  promise,  after  the  making  of  his 
said  promise,  and  during  the  continuance  of  the  said  tenancy,  to  wit,  [Sfc.~\ 
wrongfully  and  unjustly  omitted  and  neglected  to  have  one  fourth  or  any 
part  whatever  of  the  said  arable  land  in  seed  eaten  by  cattle,  contrary  to 
the  course  of  good  husbandry  and  the  custom  of  the  country  where  the  said 
farm  and  lands  were  and  are  so  situate  as  aforesaid,  and  the  promise  of  him 
the  defendant  so  made  as  aforesaid.  And  the  plaintiff  further  saith,  that  the 
defendant,  further  disregarding  his  said  promise,  after  the  making  of  his 
said  promise,  and  during  the  continuance  of  the  said  tenancy,  to  wit,  \jSfcJ] 
wrongfully  and  unjustly  suffered  and  permitted  only  a  small  portion  and 
much  less,  to  wit,  100  acres,  less  than  one  fourth  of  the  said  arable  land,  to 
be  in  fallow  or  turnips,  contrary  to  the  course  of  good  husbandry  and  the 
custom  of  the  country  where  the  said  lands  and  premises  were  and  are  so 
situate  as  aforesaid,  and  the  promise  of  the  defendant,  so  by  him  made  as 


(«)  This  is  proved  by  showing  a  breach  in  this  form,  not  showing  what  was  the  cus- 

of  the  prfi'fl/ent  course  \n  \\\q  neighbourhood  ;  torn  of  the  country,  or  in  what  particular  it 

as  by  tilling  half,  no  other  farmer  tilling  more  has  been  violated,  is  suHicient  on  special  de- 

than  a  third,  though  some  tilled  only  a  fourth  ;  niurrer:   and  semhie,   it  is  prudent  in   cases 

Leph  V.  Hewelt,  4  East,  154  ;  Dalbyv.  Hirst,  where  there  is  no  dithculty  as  to  the  facts  to 

1  li.  6c  B.224.  set  out  the  custom,  &c.,  but,  if  slated,  and 

(<)  In  The  Karl  of  Falmouth  V.  Thomas,  1  traversed  by  the  plaintiff  (see  Pleas,  post,) 

C.  &  M.  89,  110,  111,  it  seems  to  have  been  it  must  be  proved   as  laid  ;  see  Angerstein  v. 

considered  doubtful  whether  a  general  breach  Handson,  1  C.  M.  &;  R.  789. 
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aforesaid.  By  means  of  which  said  several  premises  the  said  farm  and  lands 
have  been  and  are  greatly  exhausted,  lessened  in  value,  and  spoiled,"] 
whereby  the  said  farm,  lands  and  premises  became  and  were  and  are  ren- 
dered unproductive,  and  greatly  injured,  and  diminished  in  value,  To  the 
plaintiff's  damage  of  ^ ,  and  therefore  he  brings  his  suit,  &c. 


13.  Against  a  Tenant,  for  not  delivering  up  possession,  whereby  the 
superior  Landlord  recovered  double  Rent  and  Costs  against  the 
Plaintiff,  (ji) 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  promise  of 
the  defendant  hereinafter  mentioned,  the  plaintiff  was  lawfully  possessed  of  a 
certain  warehouse  and  premises  with  the  appurtenances,  as  tenant  thereof  to 

one  E.  F.,  for  the  residue  and  remainder  of  a  certain  term  of years, 

ending  and  expiring  and  which  were  then  to  end  and  expire  on  a  certain  day, 

to  wit,  the  day  of ,  a.  d.  ,  at  and  under  a  certain  yearly  rent, 

to  wit,  the  yearly  rent  of  £ ,  therefore  payable  by  the  plaintiff  to  the 

said  E.  F. ;  and  thereupon  heretofore,  to  wit,  on  [8fc.']  in  consideration  that 
the  said  plaintiff,  at  the  request  of  the  defendant,  would  let  the  defendant 
the  said  warehouse  [4'f.]  and  would  give  and  suffer  the  defendant  to  have 
and  retain  possession  thereof,  and  continue  therein,  as  tenant  thereof  to  the 
plaintiff,  from  thenceforth  until  the  expiration  of  the  said  term  for  which  the 
plaintiff  held  the  same  at  and  under  a  certain  rent  in  that  behalf  agreed 
upon  between  the  plaintiff  and  the  defendant,  he  the  defendant  undertook 
and  then  promised  the  plaintiff  to  quit  and  yield  up  possession  of  the  said 
warehouse  [c^c]  to  the  plaintiff,  on  demand,  at  the  expiration  of  the  said  term, 
and  of  the  plaintiff's  said  interest  therein ;  and  the  plaintiff,  in  fact,  says,  that 
although  he,  confiding  in  the  said  promise  of  the  defendant,  did  afterwards,  to 
wit,  on  [t^'c]  aforesaid,  let  to  the  defendant  the  said  warehouse  [4"C,]  for 
the  time  and  on  the  terms  aforesaid ;  and  the  defendant  then  entered  upon 
and  became  and  was  possessed  of  the  said  warehouse  [lH"-]  as  tenant  thereof 
to  the  plaintiff  on  the  terms  aforesaid;  yet  the  defendant,  not  regarding  his 
said  promise,  did  not  nor  would  quit  or  yield  up  or  cause  to  be  quitted  or 
yielded  up  the  said  warehouse  [<5"<^']'  ^^  ^"7  P'"''-  thereof,  to  the  plaintiff,  at 
the  expiration  of  the  said  term,  and  of  his  said  interest  therein,  although 
afterwards,  to  wit,  on  the  said  [c^c]  being  the  expiration  of  the  said  terra, 
and  the  time  when  the  interest  of  the  plaintiff  in  the  said  warehouse  [<^'c.] 
ended  and  determined,  requested  by  the  plaintiff  so  to  do,  but  to  do  this  the 
defendant  wholly  neglected  and  refused,  and  the  possession  of  the  said  ware- 
house [4"C.]  was  wrongfully  withheld  from  the  said  plaintiff  and  the  said 
E.  F.,  by  the  defendant,  for  a  long  time  after  the  expiration  of  the  said  term, 
and  of  the  said  interest  of  the  plaintiff  therein,  to  wit,  from  the  said  [c^c]  t 

(ji)  See  post,  "  Declarations  in  Debt,"  tit.  "  Landlord,  Sec,"  Form  2. 
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the day  of  [^'c]  ;  by  reason  whereof  the  said  E.  F.,  after  the  expiration 

of  the  said  term,  to  wit,  on  [<5'c.]  brought  and  prosecuted  an  action  at  law 
in  the  Court  of  [Q.  B.]  at  Westminster  against  the  plaintiff  for  the  recovery 
of  satisfaction  to  which  he  was  entitled  for  the  holding  over  of  the  said  ware- 
house [^^c]  by  the  defendant  as  aforesaid,  and  such  proceedings  were  there- 
upon had  in  the  last-mentioned  action,  that  afterwards,  to  wit,«on  [^-c] 
the  plaintiff  was  bound  and  compelled  to  pay  and  did  then  pay  (v)  to  the 
said  E.  F.  divers  large  sums  of  money,  amounting  in  the  whole  to  a  large 

sum  of  money,  to  wit,  £ ,  as  and   for  and  being  the  amount  of  the 

damages  payable  by  the  plaintiff  in  respect  of  the  possession  of  the  said 
warehouse  [4 c]  being  withheld  and  held  over  by  the  defendant  as  aforesaid, 
and  of  the  costs  of  the  said  E.  F.  in  the  said  action  so  by  him  brought  and 
prosecuted  as  aforesaid,  and  also  by  means  of  the  premises  the  plaintiff  sus- 
tained and  was  put  to  divers  expenses  of  his  moneys,  in  the  whole  amounting 

to  a  large  sum  of  money,  to  wit,  £ ,  in  and  about  the  defending  and 

resisting  and  attempting  to  defend  and  in  settling  the  said  action  so  prose- 
cuted by  the  said  E.  F.  as  aforesaid ;  and  by  means  of  the  premises  the 
plaintiff  hath  been  and  is  otherwise  greatly  damnified  and  injured,  To  the 
plaintiff's  damage  of  <£ ,  and  therefore  he  brings  his  suit,  &c. 


14.  By  a  Tenant  against  a  Landlord,  for  not  sending  Furniture  into 
a  House  pursuant  to  an  agreement  under  which  the  Plaintiff  had 
become  Tenant. 

Mechelen  v.  Wallace,  7  A.  &  E.  49. 


15.  By  a  Tenant  against  his  Landlord,  for  not  allowing  him  for  off- 
going  Croj)s,  according  to  the  custom  of  the  County. 

Hutlon  V.  Warren,  1  M.  &  W.  46G. 


LIMITATIONS,  STATUTE  OF. 

Count  on  a  Conditional  Promise  to  pay  {"when  able")  a  Debt  barred 
by  the  Statute  of  Limitations,  (m) 

For  that  whereas  heretofore  and  more  than  six  years  next  before  the 
making  of  the  defendant's  promise  in  this  count  secondly  mentioned,  to  wit, 
on  tlie  1st  day  of  January,  a.  d.  18D9,  the  defendant  was  indebted  to  the  plain- 
tiff in  a  large  sum  of  money,  to  wit,  .£1 00,  for  [4"C.  state  the  debt  as  usual]  and 


(v)  See  ante,  134,  note  (o).  case  of  Humfreys  v.  Jones,  14  M.  &  W.  1 ,  it 

(u)  See  Chit.  jun.  Conlr. ;  see  a  form,  5ic.  would  seem  that  the  conamon  form  of  declara- 

Lerlnneiev.  Fletcher,  1  C.  &  M.  623  ;   Waters  tion  would  suffice. 
V.  Earl  of  Thaiiet,  2  Q.  B.  757.     From  the 
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the  defendant  then  promised  the  plaintiff  to  pay  him  the  said  moneys  on  re- 
quest ;  and  whereas  before  and  at  the  time  of  the  making  of  the  promise  next 
mentioned,  six  years  from  the  making  of  the  said  promise  by  the  defendant 
to  pay  the  said  moneys  to  the  plaintiff,  on  request,  as  aforesaid,  and  from  the 
time  the  plaintiff's  cause  of  action  thereon  accrued  had  elapsed,  and  the 
right  of  Action  of  the  plaintiff  against  the  defendant  for  the  recovery  of  the 
said  moneys  had,  by  reason  of  such  lapse  of  time,  but  not  otherwise,  become 
barred  by  virtue  of  the  statute  in  such  case  made  and  provided,  and  at  the 
time  of  the  making  of  the  promise  next  mentioned,  the  said  moneys  had  not 
nor  had  any  part  thereof  been  paid,  but  were  wholly  unpaid  and  in  arrear 
and  unsatisfied,  and  the  plaintiff  was  justly  entitled  to  receive  the  same  ;  and 
thereupon,  heretofore,  and  within  six  years  next  before  the  commencement 
of  this  suit,  to  wit,  on  the  1st  day  of  January,  a.  d.  1845,  the  defendant,  in 
consideration  of  the  premises,  by  a  certain  memorandum  in  writing,  then 
signed  by  him,  undertook  and  promised  the  plaintiff  to  pay  the  said  moneys 
to  him  the  plaintiff  when  he  the  defendant  should  be  able,  in  reference  to  his 
means  and  circumstances  so  to  do  ;  and  the  plaintiff  avers,  that  afterwards, 
to  wit,  on  the  1st  day  of  January,  a.  d.  1845,  the  defendant  became  and  was 
able,  in  reference  to  his  means  and  circumstances,  to  pay  the  said  several 
moneys  to  the  plaintiff,  yet  he  hath  not  paid  the  same  or  any  part  thereof. 
\_Add  account  stated  and  breach,  as  ante,  48,  Form  2. 


MARRIAGE,  {x) 

1.   Common  Count  for  breach  of  Promise  of  Marriage,  (y) 

For  that  wliereas  heretofore,  to  wit,  on  [<^c.]  in  consideration  that  the 
plaintiff,  being  unmarried,  at  the  request  of  the  defendant,  had  then  promised 
the  defendant  to  marry  the  defendant  within  a  reasonable  time  after  request, 
he  the  defendant  then  promised  the  plaintiff  to  marry  the  plaintiff  within  a 
reasonable  time  after  he  should  be  thereunto  requested ;  (y)  and  the  plaintiff 


(i)  See,  in  general,  Chit.  jun.  on  Contr.  In  the  absence  of  an  express  stipulation  as  to 

Ind.  "  Marriage."     Defences  and  evidence,  the  period  the  marriage  should  lake  place,  the 

post.  Pleas,  tit.  "Marriage."     The  promise  law  infers  a  promise  to  marry  "  within  a  rea- 

must  be  mutual, except  that  an  infant  may  sue  sonable  time  after  request ;"  Harrison  v.  Cage, 

though  not  liable  on  his  promise  to  marry  ;  Carth.  467  ;   1  Ld.  Kaym.  386.  S.  C. ;  Potter 

Holt  V.  Ward,  Stra.  937,  850.     The  promise  v.  Deboos,  1  Stark.  R.  82 ;  Atchinson  v.  Baker, 

need  not  be  in  writing,  Phillpot  v.  Waliett,  Peak,   Add.  C.    103.     If  the  defendant  has 

3  Lev.  65;  Harrison  v.  Cage,  1   Ld.  Raym.  married  another,  the  request  to  marry  plain- 

380;    Bui.  N.  P.   180;    nor  need  a  writing  tiff  need  not  be  averred  ;  see  Forms  2,  3.    In 

containing  the  promise  be  stamped,  Orford  v.  a  case  where  only  one  promise  was  proved,  viz. 

Cole,  2  Stark.  R.  351.  to  marry  after  the  death  of  defendant's  father, 

(y)  This  is  the  usual  form  ;  and  it  is  better  and  the  declaration  charged  only  a  general 

to  adopt  it  when  it  is  not  clear  that  the  pro-  promise.  Lord  Kenyon  held  there  was  a  fatal 

mise  was  to  marry  at  a  particular  period,  or  variance;  Atkinson  v.  Baker,  Peak,  Add.  C. 

upon  a  condition,  &c.;  in  which  latter  cases  103.     But  where  the  defendant  stated  to  the 

the  declaration  should  be  framed  accordingly.  plaintifl's  father  that  "  he  had  pledged  him- 
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avers,  that  she,  confiding  in  the  said  promise  of  the  defendant,  hath  always 
from  thence  ["  hitherto,"  or  "  until  the  defendant  married  another  person  as 
hereinafter  mentioned,"  or  "  until  the  refusal  and  wrongful  discharge  by  the 
defendant  hereinafter  mentioned,"  according  to  the  fact,  see  Forms  2  and  3] 
remained  and  still  is  unmarried,  and  was  during  all  the  time  last  aforesaid 
ready  and  willing  to  marry  the  defendant  as  aforesaid,  whereof  be  always 
had  notice  ;*  and  although  the  plaintiff,  after  the  making  of  the  defendant's 
said  promise,  to  wit,  on  \_SfC.  exact  day  not  inaterial^  requested  (2)  the  de- 
fendant to  marry  her  the  said  plaintiff,  and  a  reasonable  time  from  her 
making  such  request  for  his  the  defendant's  so  doing  had  elapsed  before  the 
commencement  of  this  suit,  yet  the  defendant,  disregarding  his  said  promise* 
hath  deceived  the  plaintiff  in  this,  to  wit,  that  he  did  not  nor  would  within  a 
reasonable  time  after  he  was  so  requested  as  aforesaid,  or  at  any  other  time, 
marry  her  the  said  plaintiff,  but  hath  wholly  neglected  and  refused  so  to  do, 
To  the  plaintiff's  damage  of  £ ,  and  therefore  she  brings  her  suit,  &;c. 


2.  For  a  breach  of  Promise  of  Marriage,  where  the  Defendant  has 
married  another  person,  (a) 

Proceed  as  in  Form  1  to  the  asterisk ;]  yet  the  defendant  disregarded  his 
said  promise  in  this,  to  wit,  that  he  afterwards,  to  wit,  on  [<§-c.]  wrongfully 
and  injuriously  married  another  person,  to  wit,  E.  F.,  contrary  to  the  de- 
fendant's said  promise.  To  the  plaintiff's  damage  of  £ ,  and  therefore  she 

brings  her  suit,  &c. 


3.  For  a  breach  of  Promise  of  Marriage,  where  the  Promise  loas 

general,  and  Defendant  discharged  the  Plaintiff  from  requiring 

the  performance  of  his  Promise,  and  no  request  was  made. 

Proceed  as  in  Form  1  to  the  asterisk .]  and  although  a  reasonable  time  for 

the  defendant  to  marry  the  plaintiff  had  elapsed  before  the  commencement 

of  this  suit,  yet  the  defendant,  to  wit,  on  [SfC.']  wrongfully  and  injuriously 

refused  then  or  ever  to  marry,  and  thence  hitherto  hath  refused  to  intermarry 


self  to  marry  his  daughter  in  six  months  or  the  above  general  form  of  count,  though  the 

a  monih  afier  Christmas,"  Lord  Ellenborough  proof  was  that  defendant  said  he  would  marry 

left  it  lo  the  jury,  "  whellier  they  would  not  the  defendant  "  in  July  ;"   and   see  Cole  v. 

presume,  from  the  circumstances,  a  general  CoUingham,  8  C.  ic  P.  75. 

promise  lo  marry,  (which  the  law  would  con-  (s)  See  supra,  note  (y);  Harrison  v.  Cage, 

sider  as  a  promise  lo  marry  within  a  reason-  id.;  Cough  v.  Farr,  2  C.  &  P.  361  ;  1  Y.6c  J. 

able   lime,)  and  whether  the  declarations  of  477,  6'.  C.j  Seymour  v.  Gartside,  2  D.  i*<  K. 

the  defendant  had  any  other  etfect  than  to  55. 

render  that  definite  and  certain  which  before  (a)  Where  the  defendant  has  married  ano- 

was  uncertain  ;"  Potter  w  Deboos.  1  SUrk.li.  ther,  it  is   improper  to   allege  a  request  to 

82.     And  in  2'/ii//i7)sv.  C)i((c/i/ev,  3  C.  5c  P.  marry   the  plaintiff;    Short  v.  Stone,   Q.  U. 

178  ;  1  M.  \;  P.  239,  S.  C,  it  was  held  that  .Ian.  30,  1845j  Caiiies  v.  Smith,  Exch.  Jan. 

the  jury  might,  from  circumstances,  infer  and  2ti,  1846. 
find  a  promise  so  as  to  support  a  verdict  on 
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with  the  plaintiff,  and  then  wrongfully  discharged  the  plaintiff  from  request- 
ing him  to  marry  her  the  said  plaintiff,  To  the  plaintiff's  damage  of  £ , 

and  therefore  she  brings  her  suit,  &c. 


4.  For  a  breach  of  Promise  of  Marriage,  where  the  Defendant  pro- 
mised to  marry  the  Plaintiff  upon  condition  that  her  Father  would 
pay  a  Marriage  Portion. 

For  that  whereas  heretofore,  to  wit,  on  [(^'c]  in  consideration  that  the 
plaintiff,  being  then  unmarried,  at  the  defendant's  request,  had  then  promised 
the  defendant  to  marry  the  defendant  within  a  reasonable  time  after  request, 
he  the  said  defendant  then  promised  the  plaintiff  to  marry  her  the  said 
plaintiff  within  a  reasonable  time  after  he  should  be  thereunto  requested, 
and  upon  condition  that  one  E,  P.,  the  plaintiff's  father,  would  pay  the  de- 
fendant the  sum  of  £ ,  as  a  marriage  portion  ;  and  the  plaintiff  avers 

that  she,  confiding  in  the  said  promise  of  the  defendant,  hath  always  since 
the  making  the  same  remained  unmarried,  and  hath  been  for  and  during  all 
the  time  aforesaid  ready  and  willing  to  marry  the  defendant,  whereof  he 
always  had  notice  ;  and  although  the  plaintiff,  after  the  making  of  the  de- 
fendant's said  promise,  to  wit,  on  [Sfc.'\  requested  the  defendant  to  marry 
her  the  said  plaintiff,  and  the  said  E.  F.  was  always  ready  and  willing,  and 

then  offered  to  the  defendant  to  pay  him  the  said  sum  oi  £ ,  as  a  marriage 

portion  with  the  said  plaintiff,  whereof  the  defendant  then  had  notice ;  and 
although  a  reasonable  time  for  the  defendant  to  marry  the  plaintiff  had 
elapsed  before  the  commencement  of  this  suit  since  the  making  of  the  plain- 
tiff's said  request,  yet  the  defendant,  not  regarding  his  said  promise,  did  not 
nor  would  when  he  was  so  requested  as  aforesaid,  or  at  any  time  before  or 
afterwards,  marry  her  the  said  plaintiff,  but,  on  the  contrary  thereof,  the 
defendant  hath  wholly  neglected  and  refused  so  to  do.  To  the  plaintiff's 
damage  of  £ ,  and  therefore  she  brings  her  suit,  &c. 


MASTER  AND  SERVANT.  (6) 


1.  Form  of  special  Count  for  Wages,  {c) 

For  that  whereas  heretofore,  to  wit,  on  [<^c.  day  of  retainer  or  about  i<,] 
in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  would 
enter  into  the  service  of  the  defendant  as  his  servant,  to  wit,  in  the  capacity 

(6)  See  Chit.  jun.   Cont.,  Index,   "  Ser-  servant  justifiably  dismissed  cannot  recover 

vices,"  "  Master,"  &c.  any  of  his  salary  from  the  last  pay-day  to  the 

(c)  See  notes  to  Form  3.     It  may  often  be  time  of  his  dismissal  ;  liidgway  v.  Hunger- 

expedient  to  declare  specially  in  this  form  ;  ford  Muj-ket  Co.,  3  A.  Sx.  E.  171. 
but  the  common  count,  Form  2,  suffices.    A 
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of  [a  footman,]  and  would  serve  the  defendant  in  that  capacity,  he  the  de- 
fendant then  promised   the  plaintiff  to  pay  him   for  such  services  certain 

wages,  to  wit,  after  the  rate   of  £ per  annum,  the  same  to   be   paid 

quarterly,  to  wit,  on  [stating  the  days  for  payment']  during  the  continuance  of 
such  service;  and  the  plaintiff  avers,  that  he,  confiding  in  the  said  promise 
of  the  defendant,  did  then  enter  into  the  service  of  the  defendant  in  the  ca- 
pacity and  upon  the  terms  aforesaid,  and  served  the  defendant  in  the  capacity 
and  upon  the  terms  aforesaid  for  a  long  space  of  time,  to  wit,  from  thence 

until  and  upon  the day  of ,  a.  d. aforesaid ;  and  that  during 

the  continuance  of  the  said  service,  to  wit,  on  the  day  and  year  last  afore- 
said, a  large  sum  for  and  on  account  of  the  said  wages  of  the  plaintiff,  at  the 

rate  aforesaid,  to  wit,  the  sum  of  £ ,  for  divers,  to  wit,  two  quarters 

of  a  year  of  such  service  then  last  elapsed,  became  and  was  due  and  payable 
from  the  defendant  to  the  plaintiff;  yet  the  defendant  hath  not  paid  the  said 

sum  of  £ -,  or  any  part  thereof    \_Add  account  slated  and  breach,  ante,  48, 

Form  2. 

2.  Indebitatus  Count  for  Wages. 
Commencement  as  ante,  46,   Form   1.]     For   the  wages  or  salary  of  the 
plaintiff  payable  by  the  defendant  to  the  plaintiff,  for  his  work  and  services 
by  him  done  and  rendered  as  the  hired  servant  of  and  for  the  defendant,  and 
upon  his  retainer,  and  for  [account  stated,  8yc.  as  ante,  48,  Form  1. 

3,  By  a  Servant  against  his  Master,  for  discharging  him  before  the 
end  of  his  term  of  service,  (d) 
Commencement  as  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  [<$-c.]  in 

(d)  See  form,  Sec.  Dunn  v.  Murray,  9  B.  stated,  by  adding  the  words  "  and  so  on  from 

&  C.  780  ;  Williams  v.  Byrne,  7  A.  &  E.  yearto  year,"  seni6/e,  it  ought  to  be  also  stated, 

177  ;  and  see  in  general  Burn's  J.  tit.  "  Ser-  in  the  case  of  a  domestic  servant,  that  it  was 

vanls."    The  declaration  should  in  general  be  part  of  the  contract  that  a  month's  notice  to 

special,  as  above,  for  dismissing  a  servant,  quit  was  to  be  sufficient.     See  Williams  v. 

&c.  before  the  expiration  of  the  stipulated  Byrne,  7  A.  &  E.  177;  see  form,  &c.  Hart- 

period  ;  see  Hullev.  Heightman,2  East,  145.  ley  v.  Ilarmaii,  11  A.  &  E.  798.     A  general 

Where  the  dismissal  occurs  after  the  com-  hiring  is  a  hiring  for  a  year  (Beeslon  v.  Col- 

mencement  of  a  quarter,  and  the  salary   is  /ier,  4  Bing.  311 ),  except  in  the  case  of  menial 

payable  quarterly,  and  the  plaintiff  has  served  servants  (Fawcett  v.  Cash,  Ty  B.  &  Ad.  907) 

curing   part  of  the   quarter,    such    quarter's  — Gardeners  (Kowlan  v.  Ablett,2  C.  M.  6c 

salary  cannot  be  recovered  on  the  common  R.  58.)     C/er/vs  are  not  menials  (Wi(»ni(j«  v. 

indebitatus  count,  even  though  the  action  be  Boubiois,  2  C.  &  P.  510)  ;  nor  foremen,  and 

brought  after  the  expiration  of  the  quarter;  if  engaged  at  wages  "  per  an uum,"  a.  yearly 

5  Bing.  132  ;  Smith  v.  Hayward,  7  A.  &  E.  hiring  would  be  implied,  there  being  no  custom 

544  ;   Ridgway  v.  Hungerj'urd  Market  Co.,  3  in  the  particular  trade  to  the  contrary;  ibid., 

A.  &    E.   171.     Aliter,  when  tiie  dismissal  and   Turner  v,   Robinson,  5   B.   &  Ad.  789. 

lakes  place  by  mutual  consent,   JViomas  v.  But  a  general  hiring  may  be  explained  by  evi- 

Williams,  3    N.    &   M.   545;    Lamburn    v.  dence  to  the  effect  that  the  services  were  to  be 

Criiden,  2  S.  N.  R.  533  ;  and  see  Turner  v.  paid  for  at  their  worth  {Baulei/  v.  liiniwelt,  1 

Robimun,  6  C.  &  P.  16 ;  5  B.  &  Ad.  789  ;  JM.  &  \V.  507)  ;  and  indeed  in  all  cases  it  is 

Lacy  v.  OsbaUliston,  8  B.  &  Ad.  87,  n.     On  a  question  of  fact  for  the  jury  whether  or  not 

the  other  hand,  prior  wages  due  cannot  be  the  hiring  was  for  a  year;   Baxter  v.  Nune, 

recovered  under  this  count ;  Hartley  v.  liar-  1  C.  &  K.  10 ;  S.  C.  6  M.  &  G.  935. 
man,  11  A.  &  E.  798.     If  a  yearly  hiring  be 

M 
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consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  would  enter 
into  the  employ  of  the  defendant  in  the  capacity  (e)  of  ["  a  reporter  of  the 
proceedings  of  the  Court  of  Queen's  Bench,  and  also  of  proceedings  in  the 
House  of  Commons,  and  would  furnish  reports  of  such  proceedings  to  the 
defendant,  his  servants  or  agents,  for  the  purpose  of  publication  in  a  public 
newspaper  of  the  defendant,"  as  the  case  may  he~\  for  one  whole  year,  (/)  to 
wit,  from  the  day  and  year  aforesaid,  at  and  for  a  certain  salary  or  wages,  to 
wit  ["  at  the  rate  of  five  guineas  per  week  throughout  the  year,"]*  the 
defendant  promised  the  plaintiff  to  retain  and  employ  him  the  plaintiff  in  the 
capacity  aforesaid,  at  and  for  the  salary  or  wages  aforesaid,  and  to  continue 
him  in  such  employment  for  one  whole  year,  [if  a  domestic  servant  or  other,  who 
was  not  to  he  dismissed  until  after  a  month's  warning,  say  "  until  the  expiration 
of  one  calendar  month's  notice  as  aforesaid,"  see  next  form"]  to  wit,  from  the 
day  and  year  aforesaid  ;  and  although  the  plaintiff,  confiding  in  the  said  pro- 
mise of  the  defendant,  did  afterwards,  to  wit,  on  [i^c]  aforesaid,  enter  into  the 
employ  of  the  defendant  in  the  capacity  aforesaid,  and  on  the  terms  aforesaid, 
and  continued  in  such  employ  of  the  defendant  in  the  capacity  aforesaid,  and 
on  the  terms  aforesaid  ["  and  did  furnish  reports  of  such  proceedings  as 
aforesaid  to  the  defendant,  his  servants  and  agents,  for  the  purpose  of  publi- 
cation in  the  said  public  newspaper  of  the  defendant,"]  for  a  long  space  of 
time,  to  wit,  until  [^^c]  and  although  the  plaintiff  was,  on  the  day  and  year  last 
aforesaid,  and  hath  always  since  been  ready  and  willing,  and  then  offered  to 
remain  and  continue  in  the  employ  of  the  defendant  in  the  capacity  afore- 
said, and  on  the  terms  aforesaid  ["  and  to  furnish  such  reports  as  aforesaid 
for  the  purpose  aforesaid,  for  the  remainder  of  the  said  year,"  or  "  until 
the  expiration  of  one  calendar  month's  such  notice  as  aforesaid;"]  yet  the 
defendant  did  not  nor  would  continue  the  plaintiff  in  his  the  defendant's  said 
employ  until  the  expiration  of  the  said  year  [or  "  last-mentioned  period  of 
one  month,"]  to  wit,  from  the  day  and  year  first  aforesaid,  but  on  the  contrary 
thereof,  ["  during  the  said  space  of  one  year,"  or  "  without  any  such  notice 
as  aforesaid,"  or  "  before  the  expiration  of  one  calendar  month  from  the  time 
of  such  notice  being  given  as  aforesaid,"]  to  wit,  on  [<^'c.]  aforesaid,  refused 
to  sufier  the  plaintiff  to  continue  in  his  the  defendant's  said  employ,  and 
then  wrongfully  discharged  him  the  plaintiff  therefrom  without  any  reasonable 
or  probable  cause  whatsoever,  and  hath  thence  hitherto  wholly  neglected  and 
refused  to  retain  or  continue  the  plaintiff  in  his  the  defendant's  employ  for 
the  remainder  of  the  said  term  ;  by  means  whereof  the  plaintiff  hath  lost  and 
been  deprived  of  all  the  wages,  profits  and  advantages  which  he  otherwise 
might  and  would  have  derived  and  acquired  from  being  continued  in  the 
employ  of  the  defendant  as  aforesaid,  and  which  the  defendant  hath  from 


(e)  The  capacity  is  material  here,  not  so  (/)  The  time  during  which  the  service  was 

the  amount  of  salary:  Cooper  v.  Blick,  2       to  continue   is  also  material;    Beckham  v. 
Q.  B.  915.  Knifiht,  1  i\I.  &  G.  738. 
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that  time  wholly  refused  to  pay  or  allow  to  the  plaintiff;  and  the  plaintiff 
hath  been  and  is  by  means  of  the  premises  wholly  unemployed.  [Jdd  an 
indebitatus  count,  ante.  Form  2,  if  any  mages  are  actually  due,  as  they  coidd 
not  be  recovered  on  this  count;  Hartley  v.  Hanman,  11  Ad.  &  El.  798  ;  con- 
clude, "  To  the  damage,"  Sj-c.'] 


4.  Bt/  a  Domestic  or  other  Servant  entitled  to  a  month's  warning, 
against  a  Blaster  for  a  wrongful  dismissal. 

Commencement  as  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  [<^c.],  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  would  enter 
into  the  service  and  employ  of  the  defendant  in  the  capacity  of  a  menial  and 
domestic  servant  [to  wit,  a  cook],  such  employment  and  service  to  continue 
until  either  of  the  said  parties  should  determine  the  same  by  giving  to  the 
other  of  them  one  calendar  month's  notice  of  his  intention  so  to  do,  (g)  at  and 

for  certain  wages  in  that  behalf,  to  wit,  at  the  rate  of  £ per  year. 

[^Proceed  as  in  last  form  from  the  asterisk,  observing  the  notes. 


OTHER  FORMS  FOK  THE  DISMISSAL  OF  SERVANTS. 


5.  Bi/  an  Editor  of  a  Newspaper. 
Cooper  V.  Blich,  2  Q.  B.  915. 


6.  By  an  Editor  of  a  Periodical. 

Baxter  v.  Nurse,  1  C.  &  K.  10  ;  C  M.  &  G.  935,  S.  C. ;  and  see  Holcroft  v. 

Barber,  1  C.  &  K.  4. 


7.  By  a  Printer  of  a  Newspaper  against  the  Publisher. 
Cuningham  v.  Fonblanque,  6  C.  &  P.  44. 


8.  By  an  Actor  against  the  Manager  of  a  Theatre,  and  plea  of 

misconduct. 
Lacy  V.  Osbaldiston,  8  C.  &  P.  SO. 


9.  By  an  Actor  against  the  Manager  of  a  Theatre  for  salary. 
Frazer  v.  Bunn,  8  C.  &  P.  704. 


(g)  That  this  is  the  contract  in  the  case  of      M.  &  W.  112  ;  per  Parke  B.  supra,  note  (d). 
a  domestic  servant,  see  Turner  v.  Mason,  14 
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10.  By  a  Manager  of  a  Cotton  Factory. 
Cussons  V.  Shrine,  11  M.  &  W.  161. 


11.  By  a  Superintendent  of  Coal  works. 
Hartley  v.  Harman,  11  A.  &  E.  798. 


12.  By  a  Foreman  to  Typefounders. 
Beckham  v.  Knight,  1  M.  &  G.  738. 


13.  By  a  Mercantile  Clerk,  and  plea  that  Plaintiff  set  up  a  claim 
of  partnership  with  Defendant. 

Amor  V.  Fearon,  9  A.  &  E.  548.     Attorney's  clerk ;  Mercer  v.  Whall, 

5  Q.  B.  447. 


14.  By  an  Accountant. 
Baillie  V.  Kell,  4  B.  N.  C.  638. 


15.  By  an  Usher  in  a  School,  and  plea. 
Fillieul  V.  Armstrong,  7  A.  &  E.  537. 


16.  By  a  Ship's  Carpenter  for  wrongfully  putting  Plaintiff  ashore, 

and  plea  that  he  mutinied. 

Renno  v.  Bennett,  3  Q.  B.  768. 


17.  For  not  taking  Plaintiff  into  Defendant's  service  under  a 

previous  Agreement  to  that  effect. 

Snelling  v.  Lord  Huntingfield,  1  C.  M.  &  R.  20. 


18.  Against  a  Surgeon  who  had  engaged  to  go  on  hoard  a  Ship  in 

that  capacity,  for  not  performing  his  engagement,  and  pleas. 

Richards  v.  Haijward,  2  M.  &  G.  574. 


19.  By  a  Journeyman  against  his  Master,  on  a  Custom  of  the  Trade, 
for  not  paying  his  Expenses  back  from  the  Country  where  his  Master 
had  sent  him,  and  plea  of  misconduct. 

Read  v.  Dunsman,  9  C.  &  P.  588. 
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20.  By  a  Courier  engaged  to  travel  abroad,  and  pleas, 
Fischer  v.  Aide,  3  M.  &  W. 


NECESSARIES,  (g) 


I 


Commencement  as  ante,  46,]  For  meat,  drink,  washing,  lodging,  attendance 
and  other  necessaries  and  goods  found,  supplied  and  provided  by  the  plain- 
tiff for  the  defendant  ["  and  other  persons,"  if  thefact,~\  at  his  request,  and  for 
[^add  money  paid,  if  applicable,  and  account  stated,  and  breach,  ante,  48, 
Form  1. 

PARTNERS. 


1.  By  a  surviving  Partner  for  Goods  sold,  Sfc.  by  the  late  Firm, 
with  a  promise  to  the  Firm,  and  account  stated  with  the  survivor,  (h) 

Commencement  in  the  ordinary  form,  ante,  46,  not  noticing  the  deceased.    See 

forms  of  commencement  where  the  death  occurs  after  the  writ,  ante,  17.]     For 

that  whereas  the  defendant,  in  the  lifetime  of  one  E,  F.,  sliicc  deceased,  {i) 

to  wit,  on  [<^f.]  was  indebted  to  the  plaintiff  and  the  said  E.  F.  in  £ for 

goods  then  sold  and  delivered  by  the  plaintiff  and  the  said  E.  F.  to  the  de- 
fendant at  his  request,  and  for  [^stating  any  other  debt,  as  ante,  46,  Form  1 ,  as 
far  as  the  asterisk,  writing  the  words  "  plaintiff  and  the  said  E.  F."  for  "  plain- 
tiff," and  proceed  thus:'}  and  the  defendant,  in  consideration  of  the  premises, 
then  promised  the  plaintiff  and  the  said  E.  F.,  since  deceased,  to  pay  them 
the  said  moneys  on  request ;  [if  it  is  probable  that  a  promise  to  the  plaintiff, 
after  the  death,  can  be  proved,  here  insert  the  ne-it  form  as  a  second  count  {see 
ante,  63,  n.  (?<)  )  if  not,  proceed  thus :]  And  whereas  also*  the  defendant, 
after  the  death  of  the  said  E.  F.,  to  wit,  on  [c'5  c],  vvas  indebted  to  the  plaintiff 

in  £ for  money  then  found  to  be  due  from  the  defendant  to  the  plaintiff 

on  an  account  then  stated  between  them  ;  and  tiie  defendant,  in  consideration 
of  the  last-mentioned  premises,  then  promised  the  plaintiff  to  pay  him  the 
last-mentioned  moneys  on  request ;  {Ic)  yet  the  defendant  hath  not  paid  the 

( g)  For  board  and  lodging,  see  ante,  98,  partner,  having  no  interest,  and  not  in  fact 

Form  1  ;  Chit.  jun.  Cont.,  Index,"  Infant,"  contraciing,  nted  not  be  joined  as  a  [liaiiitiff; 

"  Husband  and  Wile  "  hell  v.  Nainhy,  1013.  6c  C.  20.     A  surviving 

(/i)  See  form  on  a  bill  of  exchange,  uH<e,  partner   must   sue  specially  as  such;  Jelly. 

94,  Form  28.     The  execulnr  of  the  deceased  Dnuglas,  4   B.  &  Aid.  374;  Israel  v.  Sir.- 

cannot  be  added  as  a  plainiift';  1  Chit.  Plead.  mons,  2  Staik.  R.  356. 

7lh  ed.  22.    In  general  all  the  partners,  when  (i)  'I'h^se  words  are  unnecessary  ;  Under- 

living,    must  join,   or   the    plarnlilf  will    be  /li// v.  Wnmuv,  3  Dow  I.  495. 
nonsuited  on  non  assumpsit,  &c.  ;  see  Pleas,  {k)  A  count  may  also  be  added  on  a  cause 

"  Partners,"  post;   1  Chit.  Plead.  7ih  ed.  9.  of   action  accruing  entirtly    to    the  plaiiililf 

But  it  seems  that  a.  dormant  partner  maybe  only;   llancork  v.  Haywood,  3  T.   H.  433; 

omitted  ;  see  Levech  and  another  v.  Shujtne,  Slipper  v.  Ulidslone,  6  T.    R.   493  ;    Jell  v. 

1  Esp.  R.  468  ;  Lloyd  v.  Archbowle,  2  Taunt.  Douglas,  4  B.  &  Aid.  374. 
324 ;  and  that  evea  a  nominal  or  ostensible 
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said  several  moneys,  or  any  part  thereof,  to  the  said  plaintiff  and  the  said 
E.  F.,  or  either  of  them,  in  the  lifetime  of  the  said  E.  F.,  or  to  the  plaintiff 

since  the  death  of  the  said  E.  F.,  To  the  plaintiff's  damage  of  £ ,  and 

therefore  [^c. 


2.  Second  count,  laying  the  promise  entirely  to  the  Plaintiff, 

And  whereas  also  the  defendant,  being  so  indebted  as  in  the  last  count 
mentioned,  and  the  said  moneys  therein  mentioned  being  in  arrear  and  unpaid, 
in  consideration  thereof,  afterwards,  and  after  the  death  of  the  said  E.  F.,  to 
wit,  on  [t!^'C.],  promised  the  plaintiff  to  pay  him  the  said  moneys  on  request. 
And  whereas  also  [as  in  the  last  form  from  the  *. 


3.  Against  a  surviving  Partner.  {I) 

Commencement  as  ante,  17,  Form  25.]     For  that  whereas  heretofore,  in  the 
lifetime  of  one  E.  F.,  since  deceased,  to  wit,  on  [Spc.']  the  defendant  and  the 

said  E.  F.  were  indebted  to  the  plaintiff  in  £ for  goods  then  sold  by  the 

plaintiff  to  the  defendant  and  the  said  E.  F.  at  their  request,  and  for  [c^-c, 
as  ante,  46,  Form  1,  to  the  *,  writing  "defendant  and  the  said  E.  F."  for 
"  defendant"],  and  the  defendant  and  the  said  E.  F.,  since  deceased,  in  con- 
sideration of  the  premises,  then  promised  the  plaintiff  to  pay  him  the  said 
moneys  on  request ;  yet  the  defendant  and  the  said  E.  F.  in  his  lifetime  did 
not,  nor  did  either  of  them,  pay,  nor  hath  the  defendant,  since  the  death  of 
the  said  E.  F.,  paid,  any  of  the  said  moneys  or  any  part  thereof,  (?w)  To  the 
plaintiff's  damage  [Sfc. 

PATENT. 


1.  Special  count  for  Remuneration  for  a  License  to  iise. 

Chanter  v.  Lees,  4  M.  &  W.  295 ;  S.C.  5  M.  &  W.  698 ;  Hall  v.  Bain- 
bridge,  o  A.  &  E.  233  ;  and  see  Hall  v.  Dewhurst,  12  M.  &  W.  23. 


2.  Indebitatus  count  for  Remuneration  for  a  License  to  use. 
Chanter  v.  Hopkins,  4  M.  &  W.  399. 


(/)  It  is  never  necessary  to  declare  against  jun.  Contr.  Index,  "Partners;"  Farrer  v. 

a  surviving  partner  as  such  ;  he  may  be  sueil  Dufiinne,  1   Car.  &  K.  580.     Form  against 

as  having  solely  contracted  ;  ante,  17.     If  the  three  partners  on  an  agreement  signed  by  two 

cause  of  action  were  joint,  and  not  joint  and  only,  Beckham  v.  Drake,  9  M.  &  VV.  79. 

several,  the  executor  of  the  deceased  is  not  (m)  A  count  on  a  debt  from  or  a  promise 

liable  at  law  ;  1  Chit.  Plead.  7th  eJ.  58.    As  by  the  defendant  may  be  here  inserted. 


to  suing  a  dormant  partner,  see  \d.  49 ;  Chit. 


i 
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PROMISSORY  NOTES  IN  ORDINARY  CASES. 
See  the  notes  to  tlie  Forms  on  Bills,  ante,  79. 


1.  Payee  against  Maker. 
Commencement  as  ante,  5.]  For  that  whereas  the  defendant,  (n)on  (o)  [^c] 
made  his  promissory  note  (p)  in  writing,  and  delivered  the  same  to  the 
plaintiff;  and  thereby  promised  to  pay  (^r)  to  the  plaintiff  £100,  two  months 
after  the  date  thereof,  (r)  which  period  had  elapsed  before  the  commencement 
of  this  suit,  (s)  \_Add  count  on  the  original  debt,  as  in  Form  5,  ante,  83, 
from  the  asterisk,  see  also  p.  80,  note  (p).  State  that  the  defendant  promised 
to  pay  "  the  last-mentioned  money,"  and  conclude,  that  he  hath  not  paid  "  any 
of  the  said  several  moneys,  or  any  part  thereof."  {t)  It  mill  he  observed  the 
count  on  the  note  sufficiently  states  the  promise  to  pay  the  amount  of  the  note, 
but  contains  no  breach,  (m) 

2.  Indorsee  against  Maker. 

Commencement  as  ante,  5.]  For  that  whereas  the  defendant,  on  [^^c] 
made  his  promissory  note  in  writing,  and  thereby  promised  to  pay  to  one 
E.  F.(m)  or  order,  £100,  two  months  after  the  date  thereof,  which  period 
had  elapsed  before  the  commencement  of  this  suit ;  and  the  said  E.  F.  then 
indorsed  the  said  note  [to  one  G.  H.,(j;)  who  then  indorsed  the  same]  to  the 
plaintifi;  whereof  the  defendant  then  had  notice,  (w)  and  then,  in  consideration 
of  the  premises,  promised  to  pay  the  amount  of  the  said  note  to  the  plain- 
tiff, (x)  according  to  the  tenor  and  effect  thereof.      \_Add  count  upon  the 


(n)  Although  the  note  be  made  by  many  murrer ;  Banks  v.  Camp,  9  Bing.  604;  2  M. 
persons  jointlii  and  severally,  yet  if  one  only  &  Sc.  734,  S.  C.  But  the  promise  contained 
be  sued,  it  may  be  stated  that  "  he"  (only)  in  the  note  is  sufficient,  and  indeed  it  is  in- 
made  the  note,  without  noticing  the  other  formal  to  allege  any  different  one ;  Donaldson 
makers ;  Mountstephen  v.  Brook,  1  B.  &  Aid.  v.  riiompson,  8  Dovvl.  209  ;  S.  C.  6  M.  &  W. 
224  ;  anle,  79,  note  (f  ).  If  a  note  be  made  319  ;  and  see  Shephtrd  v.  Shepherd,  14  Law 
by  several  persons  jointly,  if  one  only  be  J.  230,  C.  P.;  a/iJe,  80,  note  (o). 
sued  (by  which  the  risk  of  a  plea  in  abate-  (t)  See  ante,  48,  notes  (t)  and  (u). 
ment  will  be  incurred,  unless  the  others  be  («)  If  it  be  wished  to  add  no  count  on  the 
dead  or  out  of  the  jurisdiction  of  the  Court,  consideration,  the  count  as  it  standsinthe  text 
see  3  &  4  W.  4,  c.  42,  s.  8),  it  should  be  may  be  concluded  thus:  "Yet  the  defendant 
stated  that  the  defendant  (only)  made  the  hath  not  paid  the  amount  of  the  said  note  or 
note.  any  part  thereof,  to  the  damage  of  the  plaintiff' 

(0)  As  to  the  date,  ante,  79,  note  (g).  of  £ ,  and  therefore  he  brings  his  suit," 

(  p)  As  to  ambiguity  in  the  nature  of  the  [cV- 

instrument,  see  ante,  80,  note  (/t).  (v)  As  to  designating  a  name  by  initials  or 

(9)  A  noie,  "  1  promise  to  pay  or  cause  to  contractions,  see  ante,  81,  note  (9).     Form, 

be  paid,"  may  be  declared  on  as  a  note  in  the  &c.,  when  payees  or  indorsers  are  a  frm,  81, 

common  form  ;  Lovell  v.  Hill,  6  C.  &  P.  238.  note  («)•     As"  to  staling  all  the  indorsements, 

(1)  When  no  lime  for  payment  of  the  note  ante,  82,  note  (s). 

was  staled,   a  demurrer    objecting  this,  was  (id)  Notice  unnecessaiy  ;  a»ife,  82,  note  (6). 

set  aside  as  frivolous;  Gumeii    v.    Hill,   2  (i)  This  is  correct,  although  the  promise  is 

Dowl.  N.  S.  936.                      "  not  stated  to  have  been  made  to  the  plaintiff; 

(s)  Averment    that  defendant    (who   had  see  Banks  v.  Camp. 2  M.  ^  S.  734;  9  Ming, 

made  a  note  promising  to  pay  the  plaintiff  604,    S.    C. ;    which    applies    in    principle, 

£10,  fourteen  days  after  date,  and   had  deli-  although  the  action  was  there  by  the  payee, 

vered  it  to  the   plaintiff,)  pron\ised,  when  it  See  ante,  80,  note  (n).     Necessity  of  stating 

was   due,  to  pay   plainlift"  according   to   the  this  promise,  u/we,  83,  note  (_/ ). 
tenor  thereof,  held  sulhcient  on  special  de- 
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original  consideration,  if  any,  between  these  parties,  ante,  80,  note  {ji),  and  see 
Form  5,  p.  83  :  conclude  with  account  stated,  of  which  an  immediate  indorse- 
ment is  evidence,  ante,  84,  7iote  (I),  and  breach,  as  in  last  form.  If  no  count 
on  the  consideration  is  added,  conclude  as  in  note{u),  p.  167. 


3.  Indorsee  against  Payee  or  other  Indorser. 
Commencement  as  ante,  5.]  For  that  whereas  one  E.  F.,  (x)  on  [^"C.J, 
made  his  promissory  note  in  writing,  and  thereby  promised  to  pay  to  the 
defendant,  [or  "G.  H."]  or  order,  ^100,  two  months  after  the  date  thereof, 
which  period  had  elapsed  before  the  commencement  of  this  suit ;  and  the 
defendant  [or  "G.  H."]  then  indorsed  the  said  note  [to  I.  J.,  who  then  in- 
dorsed(2/)  and  delivered  the  same]  to  the  said  plaintiff;  and  the  said  E.  F. 
did  not  pay  the  amount  of  the  said  note,  although  the  same  was  presented(^) 
to  him  on  the  day  when  it  became  due,  of  all  which  the  defendant  then  had 
due  notice,  (a)  and  then  in  consideration  of  the  premises  promised  (6)  to  pay 
the  amount  of  the  said  note  to  the  plaintiff  according  to  the  tenor  and  effect 
thereof.  \_Add  count  upon  the  consideration  for  the  bill,  if  any,  between  the 
plaintiff  and  defendant,  as  directed  in  last  Form,  and  see  84,  noteij)  ;  or  con- 
clude as  directed  in  note  (ii),  ante,  167. 


4.  Payee  against  Maker  of  Note  made  in  the  Body  'payable  at  a 
particular  Place,  (c) 

Commencement  as  ante,  5.]  For  that  whereas  the  defendant,  on  [tl^c], 
made  his  promissory  note  in  writing,  and  delivered  the  same  to  the  plaintiff, 
and  thereby  promised  to  pay  to  the  plaintiff  at  [Messrs.  E.  F.  and  Co., 
Lombard^Street]  £100  two  months  after  the  date  thereof,  vvhicli  period  had 
elapsed  befoi^e  the  commencement  of  this  suit ;  and  the  defendant  hath  not 
paid,  or  caused  to  be  paid,  the  amount  of  the  said  note,  or  any  part  thereof, 
although  the  said  note  was  afterwards,  to  wit,  on  the  day  when  it  became 
due,  presented  at  the  said  [Messrs.  E.  F.  and  Co.,  Lombard  Street,  afore- 
said] for  payment  thereof.     [Add  count,  ^-c,  as  directed,  Form  1,  ante,  167. 


(i)  See  ante,  167,  note  (t)).  after  verdict ;  Emhlm\.  Dartnell,  12  M.  & 

(y)  As  to  staling  all  the  indorsements,  ante,  W.  830 ;  S.  C.  1  D.  &  L.  1010.     If  the  de- 

82,  note  (s).     If  an  indorsement  to  the  plain-  fendant  specially  deny  the  presentment,   it 

tiff  be  not  stated,  it  would  be  fatal  after  ver-  must  be  proved  at  the  trial;    Saiiderson  v. 

diet;  ante,  82,  note  (a).      Delivery  need  not  Bowes,  14  East,  500;  Dickinson  v.  Bowes,  16 

be  stated  ;  ante,  81,  note  («)•  East.'l  10;  Exon  v.  Russell,  4  M.  6c  Sel.  505; 

(:)  As  to  presentment,  ante,  83,  note  (/r).  Callaghan  v.  Ayleit,  2  Camp.  551 ;  Price  v. 

(a)  As  to  notice,  ante,  83,  note  (t)-  Mitchell,  4  Camp.  200 ;   ]Villiams  v.  Waring, 

(h)  As  to  the  necessity  of  this  promise,  see  10  B.  &  C.  2.     It  is  a  variance  to  omit  the 

a)i«e,83,  note  (/), and  see  aiife,  167,  note (.r).  statement  that  the  note  was  thus  specially 

(c)  Observe  the  notes  to  the  last  form.    In  payable,  provided  defendant  plead  that  he  did 

this  case  a  presentment  at  the  particular  place  nut  make  the  note,  and  take  the  objection  at  the 

must  be  averred.    The  omission  would  be  bad  trial ;  Trinder  v.  Smedley,  1  Harr.  &  \V.  164. 
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5.  The  like,  where  the  Place  is  mentioned  only  at  the  foot  or  in  the 
margin  of  the  Note,  (c) 
The  form  will  he  precisely  as  in  the  last  case,  except  that  instead  of  intro- 
ducing the  words  "  at  Messrs.  E.  F.,"  &c.  as  being  embodied  in  the  note,  there 
shoidd  be  introduced  the  following  allegation  after  the  words  "  which  period 
had  elapsed  before  the  commencement  of  the  suit;"  viz.  "And  the  said 
defendant  then  made  the  said  note  payable  at  Messrs.  E.  F.  and  Co., 
Lombard  Street." 


6.  Payee  v.  Maker  of  Note  payable  on  Demand,  or  after  Notice,  (d) 

Commencement  as  ante,  5.]  For  that  whereas  the  defendant,  on,  [t$c.], 
made  his  promissory  note  in  writing,  and  delivered  the  same  to  the  plain- 
tiff, and  thereby  promised  to  pay  to  the  plaintiff  on  demand  ,£100;  and  the 
plaintiff  avers  that  afterwards,  to  wit,  on  [c^'c],  payment  of  the  said  note  was 
demanded  by  him  of  the  defendant.  [If  payable  ^^  after  notice,"  state  the 
note  accordingly,  and  instead  of  stating  the  demand,  aver  "  that  afterwards, 
to  wit,  on  \_SfC.'],  notice  was  given  by  the  plaintiff  to  the  defendant  to  pay 

the  said  sum  of  money  at  the  expiration  of then  next,  according  to 

the  tenor  and  effect  of  the  said  note,  and  the  time  for  payment  thereof  had 
elapsed  before  the  conmiencement  of  this  suit."  Add  count,  arid  conclude  as 
directed.  Form  1,  ante,  167. 

7.  Against  a  Maker  of  a  Note  payable  by  Instalments  where  the 
whole  Sum  is  due.  (e) 

Commencement  as  ante,  5.]  For  that  whereas  the  defendant,  on  [<3j'c.]  made 
his  promissory  note  in  writing,  and  delivered  the  same  to  the  plaintiff,  and 
thereby  promised  to  pay  to  the  plaintiff  £100  in  manner  following,  viz.. 
£20  on  the  1st  day  of  February,  in  the  year  aforesaid;  £40  on  the  1st  day 
of  March,  in  the  year  aforesaid,  and  the  remainder  of  the  said  sum  of  £100 
on  the  first  day  of  April,  in  the  year  aforesaid,  all  which  periods  had  before 
the  commencement  of  this  suit  respectively  elapsed.  [Add  count,  and  conclude 
as  directed,  Form  1,  ante,  1G7. 

8.  The  like,  where  the  Times  for  Payment  of  some  only  of  the 
Instalments  have  elapsed.  (/) 

The  form  will  be  like  the  last,  except  that  instead  of  the  allegation  "all 


(c)  The  averment  of  presentment  in  such  A'oi-ton  v.  Ellam,  2  M.  &  VV.  461  ;  2  B.  N.  C. 
case  is  not  necessary  ;  see  Chit.  jun.  Bills,  167  ;  1  C.  M.  &  R.  309,  even  though  the  de- 
23.  But  semhle,  aveiment  of  piesenlmenl  fendant  be  only  a  surety ;  Whitworthv.Mnyor, 
when  not  necessary,  is  mere  surplusage,  and  2  Mont.  D.  &:  D  8.  But  the  notice  in  the 
need  not  be  proved;  Chit.  Bills,  8th  ed.  640,  second  case  is  essential. 

note  {b).  (e)  An  indorsee  may  sue  on  such  a  note  ; 

(d)  When  such  a  note  is  overdue,  Bartrum  Oridge  v.  Ulierborne,  11  M.  &k.  W.  374. 

V.  Cuddy,  9  A.  &c  E.  275  ;  Brooks  v.  Mitchell,  (  /')  An  indorsee  may  sue  on  this  ;  Carton 

9  M.  &;  W.  15.    The  demand  is  unnecessary,  t.  Kenealy,  12  M.  &  W.  139. 
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which  periods  had  respectively  elapsed,"  &c.  it  will  be  stated  «'  and  although 
the  periods  for  payment  of  the  said  first  and  second  instalments  [tJie  instal- 
ments in  arrear,  according  to  the  fact']  had  respectively  elapsed  before  the 
commencement  of  this  suit,  the  defendant  hath  not  paid  the  same,  or 
either  of  them,  or  any  part  thereof,"  the  promise  and  breach  in  the  common 
count,  ante,  48,  Form  2,  will  be  confined  to  the  "last-mentioned"  moneys. 
If  by  the  terms  of  the  note  the  whole  of  the  principal  is  at  once  to  become  due  if 
any  instalment  be  not  paid,  set  out  the  note  accordingly,  and  show  the  non-pay- 
ment of  the  instalment  first  in  arrear,  and  the  breach  at  the  end  will  be  that 
defendant  hath  not  paid  "any  of  the  said  several  moneys,"  <^c. 


9.  On  Note  payable  to  E.  F.  or  Bearer. 
Commencement  as  ante,  5.]  For  that  whereas  the  defendant,  on  [<^c.j, 
made  his  certain  promissory  note  in  writing,  and  thereby  promised  to  pay 
to  E.  F.  or  bearer  £100,  two  months  after  the  date  thereof,  which  period 
had  elapsed  before  the  commencement  of  this  suit ;  and  the  said  E.  F.  then 
delivered,  transferred  and  assigned  the  said  note  to  the  plaintiff,  and  he  then 
became  and  was  and  is  the  lawful  bearer  thereof;  and  the  defendant,  in 
consideration  of  the  premises,  then  promised  to  pay  the  amount  of  the  said 
note  to  the  plaintiff  according  to  the  tenor  and  effect  thereof.  [Add  count, 
and  conclude  as  directed,  Form  1,  ante,  16'7. 


10.  On  Country  Bank  Note  payable  in  the  Body  in  Town  or 
Country,  (y) 

Commencement  as  ante,  5.]  For  that  whereas  the  defendants,  on  [^-c.], 
at  [the  Truro  Union  Bank],  made  their  promissory  note  in  writing,  and 
thereby  promised  to  pay  [No.  50]  or  bearer,  on  demand  there,  that  is  to  say, 
at  the  said  [Truro  Union  Bank],  or  at  [Messrs.  E.  F.  and  Co.,  bankers, 
Lombard  Street,  London,]  £100,  and  the  said  note  was  then  transferred  and 
delivered  to  the  plaintiff,  and  he  then  became  and  was  and  is  the  lawful 
bearer  thereof;  and  the  defendants,  in  consideration  of  the  premises,  then 
promised  to  pay  the  amount  of  the  said  note  to  the  plaintiff  according  to  the 
tenor  and  effect  of  the  said  note ;  and  afterwards,  to  wit.  on  [Sfc.'],  the  said 
note  was  presented  for  payment  at  the  said  [Messrs.  E.  F.  and  Co.,  bankers, 
Lombard  Street,  London,  aforesaid] ;  and  afterwards,  to  wit,  on  [^-c.],  the 
said  note  was  presented  at  the  said  [Truro  Union  Bank]  for  payment  thereof, 
[or  state  a  presentment  at  one  place  only,  according  to  the  fact'] ;  but  the 
defendants  have  not  paid,  or  caused  to  be  paid,  the  amount  of  the  said  note, 
or  any  part  thereof,  and  the  same  is  in  arrear.  [Add  a  count  on  the  original 
debt,  if  any ;  at  all  events,  the  account  stated;  and  conclude  as  directed,  ante, 

(g)  See  Turner  v.  Stones,  1  Dowl.  &  L.  122. 


I 
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167,  Form  1.     The  breach  will  be  as  in  that  count,  "  that  defendants  have  not, 
nor  hath  either  of  them,  paid  the  last-mentioned  money,"  SfC, 


11.  Against  Payee,  being  Indorser,  who  had  not  due  Notice  of 
Dishonour,  but  had  no  Effects  with  Maker. 

The  form  will  be  like  Form  3,  ante,  153,  omitting  the  averment  "of  all  which 
the  defendant  then  had  due  notice,"  and  inserting  instead  the  following  alle- 
gation *'  and  the  plaintiff  avers  that  neither  at  the  time  when  the  said  note 
was  made"  proceed  according  to  the  principle,  ante,  Form  15,  p.  88,  which 
may  easily  be  adapted,  and  add  a  count  on  the  original  debt  and  on  the  account 
stated,  Sfc;  see  ante,  168,  Form  3. 


IN   CASE    OF    PARTICULAR   PERSONS. 


12.  Bg  Executor  or  Administrator  of  Payee  v.  Maker.  (Ji) 

Commencement  as  ante,  9  or  1 5.]  For  that  whereas  the  defendant,  to  wit, 
on  [^-c],  made  his  promissory  note  in  writing,  and  delivered  the  same  to 
the  said  E.  F.  in  his  lifetime,  and  thereby  promised  to  pay  to  the  said  E.  F. 
£100  two  months  after  the  date  thereof,  which  period  had  elapsed  before 
the  commencement  of  this  suit,  and  whereas  also,  [S^c,  proceed  as  directed 
in  Forms  19,  20,  ante,  90, 91,  declaring,  if  expedient,  in  another  count,  as  there 
suggested. 

13.  Against  the  Executor  or  Administrator  of  the  Maker. 
Commencement  as  ante,  11  or  15.]     For  that  whereas  the  said  E.  F.  in  his 

lifetime,  to  wit,  on  [4'C.]>  ii^ade  his  promissory  note  in  writing,  and  delivered 
the  same  to  the  plaintiff,  and  thereby  promised  to  pay  to  the  plaintiff  £100 
two  months  after  the  date  thereof,  which  period  had  elapsed  before  the  com- 
mencement of  this  suit.  And  whereas  also,  [^c,  proceed  as  directed,  ante, 
92,  Form  22. 


14.  By  the  Assignees  of  a  Bankrupt  Payee  v.  the  Maker. 

Commencement  as  ante,  11,  Form  7.]  For  that  whereas  the  defendant, 
before  the  bankruptcy  of  the  said  E.  F.,  to  wit,  on  [j^'c],  made  his  promissory 
note  in  writing,  and  delivered  the  same  to  the  said  E.  F.  before  he  became  a 
bankrupt,  and  thereby  promised  to  pay  to  the  said  E.  F.  ^100,  two  months 
after  the  date  thereof,  which  period  had  elapsed  before  the  commencement 
of  this  suit.  And  whereas  also,  [<5"C.,  inoceed  as  directed,  ante,  93,  Form  25, 
attending  to  the  suggestion  as  to  laying  promises  to  the  plaintiffs. 


{h)  If  the  action  be  by  the  representative  lifetime,"  instead  of  the  words  "the  plain- 

of  an  indorsee  against  an  indorser,  Form  3,  tiff;"  and  the  declaration  should,  if  necessary, 

ante,  168,  may  readily  be  altered  to  meet  the  beou  the  principle  of  Forms  19,  20,  ante,  91. 
case,  using  the  words  "  the  said  £,  F.  in  his 
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15.  By  a  surviving  Payee  v.  Maker. 

Commencement  as  ante,  17,  Forms  25  or  26.]  For  that  whereas  the 
defendant  in  the  lifetime  of  one  E.  F.  since  deceased,  to  wit,  on  [^c],  made 
his  promissory  note  in  writing,  and  delivered  the  same  to  the  plaintiff  and  the 
said  E.  F.  since  deceased,  and  thereby  promised  to  pay  to  the  plaintiff  and 
the  said  E.  F.  £100,  two  months  after  the  date  thereof,  which  period  had 
elapsed  before  the  commencement  of  this  suit.     {^Add  a  count  on  the  original 

debt,  as  ante,  94,  Form  28. 

— -♦ — 

16.  By  Husband  and  Wife,  on  Note  payable  to  Wife  before  Marriage, 

V.  the  Maker. 

Cominencement  as  ante,  16,  Form  20.]  For  that  whereas  the  defendant, 
whilst  the  said  [Mary]  was  sole  and  unmarried,  to  wit,  on  [<§'e.],  made  his 
promissory  note  in  writing,  and  delivered  the  same  to  the  said  [Mary],  and 
thereby  promised  to  pay  to  the  said  [Mary]  ,£100,  two  months  ["weeks" 
or  "  days"]  after  the  date  thereof,  which  period  had  elapsed  before  the 
commencement  of  this  suit.  [^Proceed  as  directed,  ante,  99,  Form  29, 
attending  to  the  directions  there  given.  (Ji) 


PUBLIC  COMPANY.— RAILWAY. 


1.  For  refusing  to  transfer  Railway  Shares  or  Scrip  bought  by  the 
Plaintiff  from  the  Defendant,  (i) 

Commencement  as  ante,  5.]  For  that  whereas  heretofore  [and(^)  after  the 
passing  of  an  act  of  parliament  made  and  passed  in  a  session  of  parliament 
held  [<^c.],  and  intituled  [c^c,  set  out  the  title  of  the  local  act,  hut  omit  this, 
if  the  company  have  not  obtained  an  act  of  parliament,^  to  wit,  on  [^c],  the 
plaintiff,  at  the  request  of  the  defendant,  bargained  and  agreed  to  buy  of  the 
defendant,  and  the  defendant  then  bargained  and  agreed  to  sell  to  the  plaintiff 
[a  certain  interest  or  share  of  him  the  defendant  in  a  certain  company  or 
partnership  undertaking,  then  represented  by  certain  scrip  theretofore  issued 

by  such  company,  to  wit,  a  company  for  constructing  a  railway  from to 

,   to  wit, ,]  [or  if  the  company  has  obtained  its  act  of  incorporation, 

say,  "  divers,  to  wit, shares  in  the  said  company,  established  and  incor- 
porated under  and  by  virtue  of  the  said  statute,"]  at  a  certain  price  in  that 
behalf,  to  wit,   [£ per   share  premium  for  each  and  every  share,   in 


(h)  The  assignees  of  the  bankrupt's   hus-  for  not  paying  deposits,  past,  Pleas,  "  Public 

band  cannot  sue  on  such  a  note  ;  Sherrington  Company."     Forms  for  calls,  &c.,  and  Pleas, 

V,  Yutes.  12  M.  &  W.  855.  poit,  "  Debt." 

(t)  See  other  forms,  &c.,   Tempest  v.  Kil-  (k)  Lawrence  v.  Knowles,  5  Bing.  N.  C. 

ner,  15  L.  J.  10,  C.  P.;   Stephens  v.   De  399;    and   see   in   general    Wordsworth   on 

Medina,  4  Q.  B.  422.     And  see  as  to  actions  Joint  Stock  Companies,  5th  ed. 
by  managing  committees,  and  against  allottees 
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addition  to  such  sum  or  sums  as  at  the  time  of  the  transfer  from  the  defendant 
to  the  plaintiff  should  have  been  paid  to  the  said  company  or  partnership  in 

respect  of  the  said  shares  and  each  of  them,]  or  [£ per  share  for  each  and 

every  of  the  said  shares,]  and  thereupon,  to  wit,  on  the  day  and  year  last  afore^ 
said,  in  consideration  thereof,  and  that  the  plaintiff,  at  the  request  of  the 
defendant,  had  then  promised  the  defendant  to  accept  within  a  reasonable  time 
a  transfer  and  assignment  of  the  said  interest  [or  ''shares"],  and  to  pay  for 
the  same  at  the  rate  or  price  aforesaid,  the  defendant  then   promised  the 
plaintiff  within  a  reasonable  time  to  transfer  and  assign  the  said  interest  [or 
"  shares"]  to  him  the  plaintiff,  and  although  such  reasonable  time  for  the  said 
transfer  and  assignment  of  the  said  interest  [or  "  shares"]  had  long  elapsed 
before  the  commencement  of  this  suit,and  the  defendant  long  before  the  com- 
mencement of  this  suit,  and  during  such  reasonable  time  from  the  making  of 
the  said  agreement  and  promise,  could  and  might  and  ought  to  have  transferred 
the  same  to  the  plaintiff  upon  payment  of  the  price  thereof  after  the  rate 
aforesaid,  and  although  the  plaintiff  has  always  from  the  said  time  of  the 
making   of  the   said  agreement  and  promise   been   ready   and   willing  to 
accept  the  transfer  of  the  said  interest  [or  *'  shares"]  of  him  the  defendant, 
and  to  pay  (Z)  for  the  same  at  and  after  the  rate  in  that  behalf  aforesaid, 
whereof  the   defendant   during    all   the    time    aforesaid   had   notice,    and 
although   the   plaintiff  within   a  reasonable   time   for   the  transfer  of  the 
said  interest  [or  "  shares"]  of  the  defendant,  as  aforesaid,  to  wit,  on  [^-c], 
requested  the  said  defendant  to  transfer  the  said  interest   [or  '•  shares"]  to 
him  the  plaintiff,  and  then  tendered  and  offered  to  pay  for  the  same  at  and 
after  the  rate  in  that  behalf  aforesaid,  [and  then  caused  to  be  prepared  and 
tendered  to  the  defendant  a  certain  proper  deed  (w)  and  conveyance  in  that 
behalf,  for  assigning  and  transferring  the  shares  aforesaid  to  the  plaintiflF,  and 
then  requested  the  defendant  to  execute  such  deed  to  him  the  plaintiff,] 
yet  the  defendant,  not  regarding  his  promise,  did  not  nor  would,  when  so 
requested  as  aforesaid,  and  hath  not  hitherto  assigned  or  transferred  to  the 
said  plaintiff  the  said   interest  [or  "  shares"]   of  him  the  defendant  in  the 
said  company  or  partnership  undertaking,  or  any  of  them,  but  hath  neglected 
and  refused  so  to  do,  by  reason  whereof  the  plaintiff  has  lost  divers  great 
gains  and  profits  which  might  and  otherwise  would  have  accrued  to  him  from 

(0  The  insolvency  of  the  plaintiff  would  provisional  registration  ;  Young  v.  Smith,  15 

negative    this,    if    traversed;     Lawrence    v.  L.   J.  Exch.   81.      Afterwards  the   transfer 

hnnwles.  5  B.  N.  C.  399  ;  post,  Pleas,  "  Sale  must  be  by  deed;  3  &  9  Vict.  e.  16,  s.  16. 

of  Goods."  In  neither  of  the  above  cases  where  the  trans- 

(m)  If  the  transfer  requires  a  deed,  this  alle-  fer  by  deed  is  required,  can  it  be  made  until 

gation  is  necessary  ;    Stephens  v.  De  Medina,  the  transferer  has  paid  up  all  calls  due  ;  7  & 

supra,  note  (i).     The  shares  in  companies  not  8  Vict.  c.   110,  s.  54;  and   8&9   Vict.  c. 

requiring  an  act  of  parliament  to  carry  them  16,  s.  16.      See  Wordsworth  on  Joint  Stock 

into  etl'ect  cannot  be  transferred  at  all   until  Companies,  oth  ed.  362.     If  the  transfer  be 

the  company  is  completely  registered  ;  7  6c  8  not  legally   completed,    there  is   no   implied 

Vict,  c   110,  s.  26,  after  that  the  transfer  liability  on  the  part  of  the  purchaser  to  reim- 

must  be  by  deed  ;    ibid.  s.  54.      Shares  in  burse  the  seller  for  calls  which  he   is  subse- 

companies  which  do  require  an  act  of  parlia-  quently  obliged  to  pay  ;  Humble  v.  Lfingston, 

ment  to  carry  them  into  effect,  such  as  rail-  7  M.  &  W,  517. 
Wftys,  fitCi  in«y  b«  l«g»lly  sold  by  ptrol  during 
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the  transfer  of  the  said  interest  [or  "  shares"]  to  him  as  aforesaid,  To  the 
damage  (n)  of  the  plaintiff  [<^c. 


2.  For  refusing  to  accept  Railway  Shares  or  Scrip  bought  by  the 
Defendant  from  the  Plaintiff. 

Commencement  as  ante,  5.]  For  that  whereas  heretofore  [and  (o)  after  the 
passing  of  an  act  of  parliament  made  and  passed  in  a  session  of  parliament, 
held  [<§'c.],  and  intituled  [^c,  set  out  the  title  of  the  local  act,  but  omit 
this  if  no  act  has  been  obtained,']  to  wit,  on  [_S)-c.~\,  the  defendant  agreed  to 
buy  of  the  plaintiff,  and  the  plaintiff  then  agreed  to  sell,  assign  and  transfer 
to  the  defendant  [a  certain  interest  or  share  of  him  the  plaintiff  in  a  certain 
company  or  partnership  undertaking,  then  represented  by  certain  scrip  there- 
tofore issued  by  such  company  for  constituting  a  railway  from to , 

to  wit,]  [^or  if  the  company  has  obtained  its  act,  say,  instead  of  the  last  alle- 

gation  within  the  brackets,  "  divers,  to  wit, shares  in  the  said  company, 

established  and  incorporated  under  and  by  virtue  of  the  said  statute,"]  at  a 

certain  price  in  that  behalf,  to  wit,  £ per  share  premium  for  each  and 

every  share,  in  addition  to  such  sum  or  sums  as  at  the  time  of  the  transfer 
from  the  plaintiff  to  the  defendant  should  have  been  paid  to  the  said  company 
or  partnership  in  respect  of  the  said  shares  and  each  of  them,  [or  if  the  com- 

pany  has  obtained  its  act,  "  £ per  share  for  each  and  every  such  share, 

the  said  interest  or  share"  or  "  a  transfer  and  assignment  of  the  said  shares,"] 
to  be  made  and  completed  by  the  plaintiff,  and  to  be  accepted  by  the  defendant, 
within  a  reasonable  time  from  the  making  of  the  said  contract  (p),  and  the 
said  price  to  be  paid  by  him  to  the  plaintiff  on  having  such  assignment  and 
transfer  of  the  said  interest  or  share  [or  "  shares"]  to  him  as  aforesaid,  and 
therefore  in  consideration  thereof^  and  that  the  plaintiff,  at  the  request  of  the 
defendant,  had  then  promised  the  defendant  to  transfer  and  assign,  within  a 
reasonable  time  in  that  behalf,  the  said  interest  or  share  [or  •'  shares"]  to  him 
the  defendant,  the  defendant  then  promised  the  plaintiff  to  accept  such 
transfer  and  assignment  of  the  said  interest  or  share  [or  "  shares"]  to  him  as 
aforesaid,  and  to  pay  him  for  the  same  at  the  rate  or  price  and  on  the  terms 
aforesaid,  and  although  a  reasonable  time  for  the  acceptance  of  such  transfer 
and  assignment  of  the  said  interest  or  share  [or  "  shares"]  as  aforesaid,  and 
the  payment  for  the  same  as  aforesaid,  had  elapsed  before  the  commence- 
ment of  this  suit,  and  although  the  plaintiff  was  always  for  and  during  such 


(n)  The  proper  measure  of  damages  is  flic  M.  &  W.  212;  Hare  v.  Waring,  3  M.  &  W. 

difference  between  ihe  price  agreed  on,  and  362  ;  Wordsworth  on  Joint  Stock  Company, 

the   market   price   when    the    contract    was  ^/)p.  326,  Slhed.  See  the  notes  to  the  last  form, 

broken;  Shaw  v.   Holland,  Exch.  Feb.   10,  (p)  If  the  contract   were   made   through 

1846,  post,  note  (d),  p.  179.  brokers,  parol  evidence  of  a  rule  of  the  Stock 

(o)  See  other  forms,  Stewart  v.  Cauty,&  Exchange  would  be  admissible  to  explain  this; 

M.  &  VV.  160;  Hibblewhite  v.  M'Morine,  6  Stewart  v.  Cantt/,  8  M.&  W.  161. 
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reasonable  time,  from  the  making  of  the  said  promise  and  afterwards 
hitherto  ready  and  willing  to  transfer  and  assign  the  said  interest  or  share 
lor  "  shares"]  to  the  defendant  on  the  terms  aforesaid,  whereof  the  defendant 
during  all  the  time  aforesaid  had  notice,  and  although  the  plaintiff,  within  the 
lapse  of  a  reasonable  time  in  that  behalf  from  the  making  of  the  said  pro- 
mise, to  wit,  on  [4"C.],  requested  the  defendant  to  accept  such  transfer  and 
assignment  of  the  said  interest  or  share  [or  "shares"]  as  aforesaid,  and  to  pay 
him  for  the  same  at  the  rate  and  on  the  terms  aforesaid,  yet  the  defendant, 
not  regarding  his  said  promise,  did  not  nor  would  when  so  requested  as 
aforesaid,  nor  at  any  other  time,  accept,  and  hath  not  hitherto  accepted,  a 
transfer  or  assignment  of  the  said  interest  or  share  \_or  "  shares"]  or  any  of 
them,  of  or  from  the  plaintiff,  or  then  or  at  any  other  time  pay,  and  hath  not 
yet  paid,  him  for  the  same  according  to  the  aforesaid  terms,  but  hath  wholly 
neglected  and  refused  so  to  do,  To  the  damage  [^c. 


REWARD. 


For  a  Reward  offered  hy  the  Defendant  by  Public  Advertisement  for 
the  Discovery  of  an  Offender,  (q) 

Commencement  as  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  [^c], 
the  defendant  caused  to  be  published  a  placard  or  advertisemeut,  whereby, 
after  reciting  that  W.  C.  had  been  robbed,  and  that  there  was  great  reason 
to  suppose  that  he  had  been  murdered,  the  defendant  did  promise  and  under- 
take that  whosoever  would  give  such  information  (r)  as  might  lead  to  a  dis- 
covery of  the  murderer  of  the  said  \V.  C.  should,  on  conviction,  receive  a 
reward  of  .£20,  and  that  any  person  concerned  therein,  or  privy  thereto,  except 
the  person  who  actually  committed  the  offence,  should  be  entitled  to  such 
reward,  and  every  exertion  used  to  procure  a  pardon  ;  and  by  the  said 
placard  or  advertisement,  the  defendant  directed  that  the  said  information 
should  be  given,  and  application  for  the  said  reward  be  made,  to  him,  or 
Mr.  W.  solicitor,  Hereford  ;  and  the  plaintiff  avers  that  he,  confiding  in  the 
said  promise  of  the  defendant,  and  not  being  the  party  who  actualy  committed 
the  said  offence,  did  afterwards,  to  wit,  on  \_SfC.'],  give  (s)  to  the  defendant 
such  information  as  led  to  the  discovery  of  the  murderer  of  the  said  W.  C. ; 

(q)  Williams  v.   Carwardiue,  5  C.  &  P.  11  A.  &  E,  856. 

566;  4  B.  &  Ad.  621,  S.  C. ;  see  Cliit.  jun.  (s)  The  information  must  be  given  with 

Conlr,  and  see   anotlier  form   Lancaster    v.  the  intcntiim  of  its  being  acted  on,  and  not  in 

W(iUh,4  M.  &  W.  16.  the  course  of  cursory  conversation,  and  if  tuo 

(r)  This  means  the  party  who  first  may  give  it,  both  must  join  in  the  action ;  LocA/iart 

give  information,  and  it  is  not  necessary  that  v.  Baniard,  Exch.   15  L.  J.  1.     Also  if  A. 

it  should  be  given  to  the  defendant ;  L(i)icast?r  communicate    the    coiifessiou   of   the   guilty 

T.    Walsh,   4  M.  &  VV.  16,    and  see  pleas  party,  A.  will  be  entitled  to  the  reward  ;  Smif/i 

there.     A  constable  may  give  the  information,  v.  Moore,  1  Com.  B.  438. 
and  claim  the  reward  ;  England  v.  Davidson, 
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and  that  afterwards,  to  wit,  at  the  assizes  of  our  lady  the  queen,  duly  held 

at ,  in  and  for  the  county  of  H.,  on  [^c],  one  E.  F.  who  was  guilty  of 

the  said  offence,  to  wit,  the  murder  of  the  said  W.  C,  was,  in  due  course  of 
law  tried  for  and  convicted  of  the  said  murder  in  consequence  of  such 
information  so  given  by  the  plaintiff  as  aforesaid,  of  all  which  the  defendant 
afterwards,  to  wit,  on  [^-c]  had  notice,  and  was  then  requested  by  the 
plaintiff  to  pay  him  the  said  sum  of  money.  [Add  account  stated,  and  breach 
in  non-payment  of  either  of  the  said  moneys,  SfC.  ante,  48,  Form  2,  note  (u). 


SALE  OF  GOODS. 


Obs.  See  the  common  indebitatus  count,  and  when  it  lies,  ante,  45,  obs.  1  and  2.  The 
declaration  should  be  special,  1st.  Where  the  action  is  not  against  the  vendee, 
but  against  a  party  who  guaranteed  the  price,  if  the  vendee  made  default,  ante, 
123,  obs.;  as  to  which  see  Dodsley  v.  Varney,  12  A.  &  E.  632.  2nd.  Where 
there  has  been  no  delivery  or  acceptance  of  the  goods,  and  by  reason  of  their 
being  mixed  and  undistinguished  from  others,  or  not  having  been  weighed  out, 
&c.  to  ascertain  the  exact  price,  &c.,  no  property  in  the  identical  goods  has  vested 
in  the  defendant,  and  they  have  not  been  appropriated  to  his  use,  &c. ;  see  the 
cases  cited.  Chit.  jun.  Contr. ;  Rohdev.  T/nvaites,6B.  &  C.  388  ;  Gillettv.  Hill, 
2  C.  &  M.  535,  per  Bayley,  J. ;  Elliot  v.  Pybus,  4  M.  &  Sc.389;  S.  C.  10  Bing. 
512.  3dly.  Whereby  the  terms  of  the  contract  the  goods  are  lo  be  paid  for 
by  a  bill  of  exchange  or  promissory  note,  and  the  vendee  refuses  to  give  it ; 
Mussen  v.  Price,  4  East,  147 ;  Button  v.  Solomonson,  3  B.  &  P.  582  ;  4th. 
In  general,  if  goods  are  paid  for  partly  in  money  and  partly  in  goods  to  be  deli- 
vered, the  vendor  should  declare  specially  ;  Harrison  v.  Luke,  14  M.  &  W.  139 ; 
but  if  the  goods  are  delivered  to  him  in  part  performance,  the  money  may  be 
recovered  under  the  common  count,  ante,  141,  note(s),  tit.  "  Exchange." 

1.  Vendor  v.  Vendee  of  Goods  sold,  for  not  accepting  them,  (u) 
Commencement  as  ante,  5.]     For    that  whereas  the  defendant,  on  [^c], 
agreed  to  buy  of  the  plaintiff,  and  the  plaintiff  then  agreed  to  sell  to  the 

defendant,  at  his  request,  certain  goods,  to  wit,  [100  tons  of ],  upon 

the  following  terms,  that  is  to  say,  the  price  to  be  [£ per  ton,]  the 

defendant  to  be  allowed,  [^c.  insert  any  special  terms  agreed  ow],  the  said 
goods  to  be  accepted  by  the  defendant  and  the  said  price  to  be  paid  by  the 

defendant  to  the  plaintiff  [at  the  expiration  of days  from  the  time  of 

the  making  of  the  said  contract],  [the  brokerage  to  be  one  per  cent,  the 
delivery  charges  to  be  paid  by  the  defendant,]  and  the  said  goods  to  be 
delivered  by   the   plaintiff  to  the  defendant  on  the  defendant  paying  the 

said  price  at  or  before  the  expiration  of  the  said days,  at  the  option 

of  the  defendant;  and  in  consideration  thereof,  and  that  the  plaintiff,  at 
the  request  of  the  defendant,  had  then  promised  the  defendant  to  deliver 
the   said  goods  to  the  defendant  according  to   the   aforesaid   terms,    and 


(u)  See  form,  &c.  Boyd  v.  Letts,  2  Dowl.       form  may  be  adapted  from  that  for  not  ac- 
St  L.  847  }  5.  C.  1  Com.  B.  222,    Another      cepting  railway  shares ;  ante,  174,  Form  2. 
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in  all  respects  to  perform  and  fulfil  the  said  terms  on  the  part  of  the  plaintiff 
to  be  performed  and  fulfilled,  the  defendant  then  promised  the  plaintiff' 
to  accept  the  said  goods  of  and  from  the  plaintiff',  and  to  pay  them  for  the 
same  according  to  the  aforesaid  terms ;  and  although  the  plaintiff'  from 
the  time  of  the  making  of  the  said  promise,  for  and  during  and  until  and 

at  the  expiration  of  days  from   the  time  of  the  making  of  the  said 

contract,  was  ready  and  willing  (a;)  to  deliver  (?/)  the  said  goods  to  the  de- 
fendant according  to  the  said  terms,  and  to  perform  and  fulfil  the  said  terms 
in  all  things  on  the  part  of  the  plaintiff"  to  be  performed  and  fulfilled,  whereof 
the  defendant  during  all  that  time  had  notice ;  and  although  the  said  period 

of days  had  elapsed  before  the  commencement  of  this  suit,  yet  the 

defendant  did  not  nor  would  accept  the  said  goods  or  any  part  thereof  of 
or  from  the  plaintiff",  or  pay  him  for  the  same  according  to  the  aforesaid 
terms,  but  wholly  neglected  and  refused  so  to  do,  whereby  *  the  plaintiff" 

necessarily  incurred  a  great  expense,  to  wit,  £ ,  in  keeping  the  said 

goods  and  chattels,  and  in  endeavouring  to  procure  the  completion  of  the 
said  contract  by  the  defendant  on  his  part ;  and  afterwards,  to  wit,  on  [t^c] 
the  plaintiff"  was  forced  to  resell  {z)  and  did  resell  the  said  goods  at  and  for 
a  much  less  price  than  the  price  so  to  have  been  paid  by  the  defendant  for 

the  same,  to  wit,  at  a  loss  and  deficiency  of  £ ,  besides  the  costs  and 

charges  of  such  resale,  amounting  to  a  large  sum,  to  wit,  £ ;  and  the 

plaintiff"  was  and  is  by  means  of  the  premises  otherwise  damnified.  \_Add 
account  stated  and  breach,  ante,  48,  Form  2. 


2.  Vendor  v.  Vendee,  on  his  promise  to  pay  for  Goods  by  a  good 
Bill  of  Exchange,  (a) 

Commencement  as  ante,  5.]     For  that  whereas  heretofore,  to  wit,  on  [<^c.], 
in  consideration  that  the  plaintiff",  at  the  defendant's  request,  would  sell  and 

deliver  to  him  forty  tons  of  iron,  at  the  price  of per  cwt.,  the  defendant 

promised  the  plaintiff"  to  pay  him  for  the  said  iron  by  a  bill  of  exchange  drawn 
at  three  months'  date,  or  made  equal  to  cash  in  three  months,  on  delivery 
of  the  said  goods,  and  that  such  bill  should  be  satisfactory  to  the  plaintiff";  and 
the  plaintiff"  avers  that  he,  confiding  in  the  said  promise,  afterwards,  to  wit,  on 
[^c],  sold  and  delivered  the  said  quantity  of  iron  to  the  defendant  upon  the 


(x)  It  would  be  improper  also  to  aver. a  (y)  As  to  this  see  Hannuic  v.  Goldner,  11 

tender,  as  the  readiness  and  willingness  im-  iM.  &  W.  849. 

plies  all  that  is  necessary  ;  Jacksmi  v.  Allauiay,  (i)  If  the  vendee  refuse  to  pay  for  the  goods, 

6  M.  &  G.  942.    Where  any  act  is  to  be  done  the  vendor  may  resell,  and  sue  specially  for 

by  plaintiff,  such  as  giving  notice  to  the  de-  the  loss  on  the  resale;    Maclean  v.  Dunn, 

fendant  when  goods  arc  to  be  landed  from  a  1  M.  &  P.  761  ;  4   liinj.  722,  S.  C.  ;  Hone 

lighter,  it  will  be  proper  to  aver  here  that  v.  Milner,   I'eake  R.  58,  3d   ed.     Sed  tide 

plaintifl' was  continually  ready  and  willing  for  Greaves  v.  Ashlin,  3  Camp.  426. 

a  reasonable  time  after  such  act ;  seeGram^er  (a)  See  forms.  Fair  v.  M'lcer,   16  East, 

V.  Vacre,  12  M.  &  W.  431,  cited,  ante,  93;  130;  post,  181  to  182;  law,  ante,  45. 
Dhon  V.  Fletcher,  3  M.  &  W.  146. 

N 
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terms  aforesaid,  the  price  thereof,  at  the  rate  aforesaid,  amounting  to  a  large 

sum,  to  wit,  £ ;  and  although  the  plaintiff  afterwards,  to  wit,  on  '[Si-c.'], 

requested  the  defendant  to  pay  him  the  plaintiff  the  said  price  of  the  said  iron 
by  such  bill  of  exchange  as  aforesaid,  (b)  and  was  always  ready  and  wiUing  to 
take  the  same  according  to  the  said  contract,  yet  the  defendant  hath  not  paid 
to  the  plaintiff  the  said  price  of  the  said  iron  by  a  bill  of  exchange  payable  in 
three  months  from  the  date  thereof,  or  made  equal  to  cash  in  three  months, 
which  was  satisfactory  to  the  plaintiff,  or  otherwise  howsoever,  but  hath  wholly 
neglected  and  refused  so  to  do;  by  means  whereof  the  plaintiff  hath  lost  and 
been  deprived  of  the  use  and  benefit  of  the  said  bill  and  is  otherwise  injured. 
l_A  count  for  goods  bargained  and  sold  cannot  he  added,  see  New  Rules.  Add 
account  stated  and  breach,  ante,  48,  Form  2. 


3.  Vendor  v.  Vendee,  for  not  giving  Security  for  the  price  of  Goods 
sold  hy  Auction,  according  to  the  Conditions,  the  Credit*not  having 
expired,  (c) 

Commencement  as  ante,  5.]  For  that  whereas  the  plaintiff  heretofore,  to  wit, 
on  [(^c],  caused  to  be  put  up  and  exposed  to  sale  by  public  auction,  in  lots, 
certain  goods  and  chattels,  one  of  the  said  lots  being  a  certain  horse,  to  wit,  a 
colt,  upon  and  subject  to  the  following  terms  and  conditions  of  sale,  that  is  to 
say,  that  the  highest  bidder  should  be  the  purchaser  ;  that  the  purchaser  should 
be  allowed  seven  months'  credit  for  the  payment  of  the  prices,  after  giving  such 
security  as  should  be  approved  of  by  a  certain  person,  to  wit,  J.  W.  P.  on  the 
part  of  the  said  plaintiff,  or  that  such  purchasers  respectively  should  at  their 
election  pay  down  the  price  of  the  lots  purchased  by  them  respectively  at  the 
time  of  the  said  sale,  and  in  that  event  that  a  certain  sum  should  be  deducted 
by  way  of  discount  from  the  amount  of  the  purchase  moneys  to  be  paid  by  such 
purchasers  respectively,  that  is  to  say,  at  the  rate  of  ^5  per  cent,  thereon  ;  of 
all  which  said  premises  the  defendant,  at  the  time  when  the  said  goods  and 
chattels  were  put  up  and  exposed  to  sale  as  aforesaid,  to  wit,  on  the  day  and 
year  aforesaid,  had  notice ;  and  the  plaintiff  in  fact  saith,  that  at  and  upon 
the  said  sale  by  auction,  to  wit,  on  the  day  and  year  aforesaid,  the  defendant 
became  and  was  the  highest  bidder  for  and  was  declared  to  be  and  became 
the  purchaser  of  the  said  horse,  upon  and  subject  to  the  said  terms  and  con- 
ditions of  sale,  at  and  for  a  certain  sum  of  money,  to  wit,  the  sum  of  ^7  :  13s., 
then  bid  by  the  defendant  for  the  same ;  and  in  consideration  thereof,  and 
that  the  plaintiff  had  then  delivered  the  said  horse  to  the  defendant  as  such 
purchaser,  he  then  promised  the  plaintiff  to  pay  him  the  said  sum  down  for 
the  said  horse  upon  being  allowed  such  discount,  or  to  pay  him  the  same  at 

(6)  See  Form,  ]wst,  181  to  182,  and  notes.  and  paying  for  goods  sold  by  auction,  accord- 

The  reijjiesns  immaterial  and  not  traversable  ;  ing  to  conditions  of  sale,  Petlitt  v.  Mitchell, 

.Spaet/i  V. //«)c,  9  M.  &  W.  326.  4  I\I.  .\  G.  819. 

(c)  Sec  another  form  for  not  clearing  away 
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the  expiration  of  such  seven  months'  credit,  and  to  give  him  such  security 
for  the  payment  thereof  as  last  aforesaid ;  and  although  the  plaintiff  hath 
been  always  ready  and  willing  to  perform  the  said  contract  on  his  part,  yet 
the  defendant,  not  regarding  his  said  promise,  hath  not,  although  then  re- 
quested by  the  plaintiff  so  to  do,  paid  him  the  said  sum  of  £7  :  13s.  or  any 
part  thereof,  or  given  any  security  for  the  same,  or  any  part  thereof,  accord- 
ing to  the  said  terms  and  conditions  of  sale,  but  hath  hitherto  wholly  neg- 
lected and  refused  so  to  do ;  and  the  said  sum  of  :€7  :  135.  remains  wholly 
unpaid,  and  the  plaintiff  hath  not  any  security  for  the  payment  thereof. 
[^Add  account  stated  and  breach,  ante,  48,  Form  2. 


4.  Vendor  v.  Vendee,  for  not  accepting  Goods  which  were  to  have 
been  delivered  in  parcels  on  different  days,  and  to  he  paid  for  on 
delivery,  with  a  discount,  ^c.  {d) 

Commencement  as  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  [<5'C.], 
the  defendant  bargained  for  and  bought  of  the  plaintiff,  and  the  plaintiff,  at 
the  request  of  the  defendant,  then  sold  to  the  defendant,  a  large  quantity,  to 
wit,  twenty  tons,  of  oil,  at  a  certain  rate  or  price,  to  wit,  [^c]  for  each  and 
every  ton  thereof,  usual  allowance,  to  be  free  delivered,  half  in  the  month  of 
February  then  next,  and  the  remainder  in  the  month  of  March  then  next,  and 
to  be  paid  for  upon  each  delivery  in  ready  money,  allowing  £2  :  10*.  per  cent, 
discount,  half  of  the  oil  to  be  delivered  in  the  last  fourteen  days  in  February 
then  next,  and  the  other  half  to  be  delivered  in  the  last  fourteen  days  in 
March  then  next ;  and  in  consideration  thereof,  and  that  the  plaintiff,  at  the 
request  of  the  defendant,  had  then  promised  the  defendant  to  deliver  the  said 
oil  to  him  the  defendant  at  the  times  and  manner  aforesaid,  he  the  said  defend- 
ant then  promised  the  plaintiff  to  accept  the  said  oil  of  and  from  the  plaintiff, 
and  to  pay  him  for  the  same  on  the  delivery  thereof  to  him  the  defendant  as 
aforesaid ;  and  although  the  plaintiff  afterwards  and  at  the  time  in  the  said 
contract  in  that  behalf  mentioned,  to  wit,  on  [t^c]  was  ready  and  willing  to 
deliver  one-half  of  the  said  oil  to  the  defendant,  and  afterwards,  to  wit,  at  the 
other  time  in  the  contract  mentioned,  to  wit,  on  [SfC.~\  was  ready  and  willing  to 
deliver  the  residue  of  the  said  oil  to  the  defendant,  usual  allowances  being 
made  as  aforesaid,  and  although  the  plaintiff  was  ready  and  willing  to  allow 
such  discount  as  aforesaid,  of  which  premises  the  defendant,  at  those  respective 
times,  had  notice,  and  was  Ihen,  to  wit,  on  those  respective  times,  requested 
by  the  plaintiff  to  receive  and  pay  for  the  said  oil  as  aforesaid ;  yet  the  de- 
fendant, not  regarding  his  said  promise,  did  not  nor  would  at  those  times, 


(d)  See  form,  he.  lioorman  v.  Nash,  9  I?.  the  goods  were  tendered  ;   Pliillpott  v.  Ecaiis, 

&  C.  145.     The  measure  of  damages  in  this  5   INl.  &  VV.  475;    Slinw  v.  Hollatid,  lixch. 

action  is  the  differenre  between  the  contract  Feb.  10,  1846. 
price  and  llie  market  price  on  the  dny  when 
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or  at  any  other  times,  accept  the  said  oil,  or  any  part  thereof,  of  or  from  him 
the  plaintiff,  or  pay  him  for  the  same,  or  any  part  thereof,  as  aforesaid,  but 
then  wholly  neglected  and  refused  so  to  do ;  by  reason  whereof  [^^c.  as 
before,  Form  1,  from  the*:  add  account  stated  and  breach,  ante,  48,  Form  2. 


5.  For  not  acceptiny  Goods  which  were  to  he  manufactured  for  a 
Railway  Company,  showing  a  lorongful  discharge  from  the  pro- 
ceeding with  the  Manufacturer. 

Scott  V.  Eastern   Counties  Railway,   12   M.  &  W.  33  ;    and  see  another 
similar  form,  Pontifex  v.  Wilkinson,  1  Com.  B.  75. 


6.  For  not  taking  away  from  Plaintiff's  land  timber  sold  by  him  to 

Defendant,  (e) 

Commencement  as  ante,  5.]  For  that  whereas  the  plaintiff,  on  [^'c]  at  the 
request  of  the  defendant,  bargained  with  the  defendant  to  sell  to  him,  and  the 
defendant  then  agreed  to  buy  of  the  plaintiff,  a  large  quantity  of  timber,  to 

wit, oak  trees  [4  c.]  at  the  rate  or  price  of  18c?.  for  each  and  every  foot 

thereof,  to  be  fetched,  taken  and  carried  away  by  the  defendant  froiTi  the 
lands  of  the  plaintiff,  whereon  the  same  then  were,  within  a  reasonable  time 
then  next  following,  and  to  be  paid  for  by  the  defendant,  when  rem.oved,  at 
the  rate  aforesaid,  and  in  consideration  thereof,  and  also  in  consideration  that 
the  plaintiff,  at  the  like  request  of  the  defendant,  had  promised  the  defendant 
to  permit  and  suffer  the  defendant  to  fetch,  take  and  carry  away  the  said 
timber  from  the  said  lands  of  the  plaintiff,  the  defendant  then  promised  the 
plaintiff  to  fetch,  take  and  carry  away  the  said  timber  from  the  said  lands  of 
the  plaintiff,  and  to  pay  the  plaintiff  for  the  same  at  the  rate  aforesaid  within 
a  reasonable  time  then  following  ;  and  although  the  plaintiff  hath  always 
been  ready  and  willing  to  suffer  and  permit  the  defendant  to  fetch,  take  and 
carry  away  the  said  timber  from  the  said  lands  of  him  the  said  plaintiff,  and 
a  reasonable  time  for  the  taking  away  and  paying  for  the  said  timber  as  afore- 
said had  elapsed  before  the  commencement  of  this  suit ;  yet  the  defendant 
hath  not,  although  afterwards  and  within  such  reasonable  time  as  aforesaid, 
to  wit,  on  [t)"c.]  requested  by  the  plaintiff  so  to  do,  fetched,  taken  or  carried 
away  the  said  timber,  or  any  part  thereof,  from  the  said  lands,  or  accepted 
or  paid  the  plaintiff  for  the  same ;  and  there  is  now  due  and  owing  from  the 
defendant  to  the  plaintiff',  for  and  on  account  of  the  price  of  the  said  timber 

at  the  rate  aforesaid,  a  large  sum,  to  wit,  £, .     \_Add  account  stated,  and 

breach,  ante,  48,  Form  2. 

(e)  Smith  v.  Surman,  9  B.  &  C.  561. 
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7.  For  not  paying  for  or  returning  a  Horse  received  hy  Defendant 

on  trial. 

Commencement  as  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  [<S-c.], 
to  wit,  two  hours  before  the  hour  of  twelve  o'clock  at  noon  on  the  same 
day,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  deliver  a  certain  gelding  of  the  plaintiff  of  a  large  price  and  value,  to 
wit,  £2\,  to  be  had  and  used  on  trial  by  the  defendant,  he  the  defendant 
then  promised  the  plaintiff  to  return  the  said  gelding  to  the  plaintiff  by 
twelve  o'clock  at  noon  on  the  day  and  year  aforesaid,  or  to  pay  him  the 
said  sum  of  £21  for  the  same  ;  and  the  plaintiff  avers,  that  he,  confiding 
in  the  said  promise  of  the  defendant,  did  afterwards,  to  wit,  on  [4''c.]  afore- 
said, to  wit,  two  hours  before  twelve  o'clock  at  noon  of  the  same  day, 
deliver  the  said  gelding  to  the  defendant  to  be  had  and  used  on  trial  by  him 
the  defendant  as  aforesaid ;  nevertheless  the  defendant,  not  regarding  his 
said  promise,  did  not  nor  would  return  the  said  gelding  to  the  plaintiff  by 
twelve  o'clock  at  noon  on  the  day  and  year  aforesaid,  nor  hath  he  hitherto 
(although  on  [^'c]  requested  so  to  do,)  paid  the  said  sum  of  £21,  or  any 
part  thereof,  to  the  plaintiff  for  the  same,  but  hath  hitherto  wholly  neglected 
and  refused  so  to  do.     \^Add  account  stated  and  breach,  ante,  48,  Form  2. 


8.  On  a  Contract  for  the  Purchase  of  Hemp  to  he  delivered  at  a 
named  "  place  in  the  months  of  September  and  October,"  and  to  he 
paid  for  by  the  Buyer  s  Acceptance,  payable  six  Months  from  date 
of  Invoice  and  Delivery.  (/) 

First  Count  for  not  paying  by  a  Hill. 

Commencement  as  ante,  5.]  For  that  whereas,  on  [<^c.]  the  plaintiffs,  at  the 
request  of  the  defendant,  bargained  and  sold  to  the  defendant  a  large  (juan- 
tity,  to  wit,  ten  tons  of  St.  Petersburgh  clean  hemp,  of  the  import  of  the  year 
1813,  and  to  be  delivered  at  Hull  of  fair  merchantable  quality  and  good  con- 
dition, in  all  the  months  of  September  and  October  then  next,  at  £5  t  for  each 
and  every  ton  thereof,  to  be  paid  for  by  the  defendant's  acceptance,  payable 
in  London  at  six  months  from  the  date  of  the  invoice  and  delivery ;  *  and  in 
consideration  thereof,  and  that  the  plaintiffs,  at  the  request  of  the  defendant, 
had  promised  the  defendant   to  perform  and  fulfil  the  terms  of  the   said 


(/)  This  declaration  was  framed  by  Lord  "of  St.  Petersburgh  clean  heinp,  of  this 
Teuterden,  C.J.  when  at  the  bar,  and  settled  "  year's  import,  and  to  be  delivered  at  llnll 
by  a::  eminent  barrister  since  on  the  bench.  "  oi  fair  vie nhai) table  qualitii  and  good  con- 
Only  one  count  can  now  be  adopted  under  "  (i\Uon\n  alliUe  mouths  of  Stplember  and  Or- 
the  New  Rules.  The  following  was  tlie  foiiii  "  icber  iieit,al  £84  per  ton,  payment  per  the 
of  the  agreement  or  broker's  note: — "  Hull,  "  buyer's  acceptance,  payable  in  London  six 
■'August  13,  1813. — Sold  for  account  of  "  months  from  date  of  invoice  and  delivery." 
"  Messrs.  M.  ic  Sons  to  Mr.  G.  G.,  ten  tons 
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bargain  and  sale  in  all  things  on  the  part  of  the  plaintiffs  to  be  performed 
and  fulfilled,  the  defendant  promised  the  plaintiffs  to  pay  them  for  the  said 
hemp  according  to  the  terms  of  the  said  bargain  and  sale,  and  although  the 
plaintiffs  were  readtj  and  willing  {g)  to  have  delivered  at  Hull  to  the  de- 
fendant the  said  hemp  in  the  time  mentioned  in  the  said  terms  of  the  said 
bargain  and  sale,  and  also  ever  since  the  month  of  October  in  the  year  afore- 
said have  been  and  still  are  ready  and  willing  to  deliver  the  same  at  Hull  to 
the  defendant,  and  the  plaintiffs  heretofore,  to  wit,  on  [(§'C.]  delivered  to  the 
defendant  an  invoice  of  the  said  hemp,  bearing  date  the  day  and  year  last 
aforesaid,  and,  to  wit,  on  the  day  and  year  last  aforesaid,  drew  a  certain  bill 
of  exchange  for  the  amount  of  the  purchase  money  of  the  said  hemp,  bearing 
date  the  day  and  year  last  aforesaid,  and  payable  at  six  months  date,  and 
then  requested  the  defendant  to  accept  the  same  bill  of  exchange  so  as  to 
make  it  such  an  acceptance  of  the  defendant  as  was  to  be  given  as  aforesaid, 
according  to  the  terms  of  the  said  bargain  and  sale,  yet  the  defendant,  not 
regarding  his  said  promise  and  undertaking,  did  not  nor  would  accept  the 
said  bill  of  exchange,  nor  hath  he  at  any  time  hitherto  accepted  the  said  bill 
of  exchange,  nor  given  any  such  acceptance  as  was  to  be  given  by  the  de- 
fendant in  that  behalf  as  aforesaid,  nor  any  acceptance  whatever  in  payment 
for  the  said  hemp,  or  in  any  manner  paid  the  said  plaintiffs  for  the  same,  but 
hath  hitherto  wholly  refused  and  still  doth  refuse  so  to  do. 


9.  Second  Count. —  On  Defendant^  s  agreement,  after  the  specified  period 
of  delivery,  to  accept  and  pay  for  the  Hemp  if  delivered  without 
delay — stating  the  original  Bargain. 

And  whereas  also  [as  before,  to  the  asterisk.'}  And  the  plaintiffs  further 
say,  that  the  last  nnentioned  hemp  was  not  required  by  nor  delivered  to  the 
said  defendant  in  the  said  months  of  September  or  October,  and  thereupon 
afterwards,  to  wit,  on  \_SfC.'],  in  consideration  that  the  plaintiffs,  at  the  request 
of  the  defendant,  would  without  further  delay  deliver  to  him  an  invoice  of  the 
said  last  mentioned  hemp,  and  deliver  tlie  said  last  mentioned  hemp  to  the 
defendant  at  Hull,  he  the  defendant  promised  the  plaintiffs  to  accept  and 
receive  the  said  last  mentioned  hemp  of  and  from  the  plaintiffs,  and  to  pay 
them  for  the  same  at  the  rate  in  that  behalf  aforesaid  by  an  acceptance  of 
the  defendant;,  payable  in  London  at  six  months  from  the  date  of  the  invoice 
and  delivery,  and  although  the  plaintiffs  afterwards  and  without  further  delay, 
to  wit,  on  [t^c]  delivered  to  the  defendant  an  invoice  of  the  said  last  men- 
tioned hemp,  bearing  date  as  therein  mentioned,  and  were  (without  further 
delay,  to  wit,  on  the  day  and  year  last  aforesaid,)  and  have  ever  since  been 


(g)  This  averment  seems  sufiicient,  Rawson  v.  Johnson,  1  East,  203  ;   Waterhouse  v.  5/cm- 
uer,  2  B.  &  P.  447  ;  «»ite,  p.  177,  note  (i). 
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ready  and  willing  to  deliver  the  said  last  mentioned  hemp  to  the  defendant 
at  Hull  aforesaid,  and,  to  wit,  on  the  day  and  year  last  aforesaid,  requested 
the  defendant  to  accept  and  receive  the  said  last-mentioned  hemp ;  and,  to 
wit,  on  the  day  and  year  last  aforesaid,  drew  a  bill  of  exchange  on  the  de- 
fendant for  the  purchase  money  for  the  said  last  mentioned  hemp,  bearing 
date  on,  &c.  last  mentioned,  and  payable  six  months  after  date,  and  then  re- 
quested the  defendant  [_as  before  from  the  *.  Another  count  may  easily  he 
framed  from  the  above,  stating  that  the  hivoice  was  to  be  delivered  within  a  rea- 
sonable time  then  next  following^  and  averring  performance  of  that  condition. 
See  Ellis  v.  Thompson,  3  M.  &  W.  445. 


10.   Vendee  v.  Vendor  for  not  delivering  Goods,  (h) 

Commencement  as  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  [t^c], 
the  plaintiff,  at  the  request  of  the  defendant,  bargained  and  agreed  with 
the  defendant  to  buy  of  him,  and  the  defendant  then  sold  to  the  plaintiff, 

divers  goods,  to  wit  [^c],  at  the  price  of  £ ,  to  be  delivered  by  the 

defendant  ( i )  to  the  plaintiff  on  \_Sj-c.  or  "on  request,"  according  to  the 
fact^,  and  to  be  paid  for  by  the  plaintiff  to  the  defendant  on  the  delivery 
thereof  as  aforesaid,  [or  "  as  follows,  &c.,"  if  it  be  paid  for  by  bill,  state 
the  fact,  alleging  a  readiness  to  accept  or  give  it,  SfC.'\  ;  and  in  consideration 
thereof,  and  that  the  plaintiff,  at  the  request  of  the  defendant,  had  then 
promised  the  defendant  to  accept  and  receive  on  [Sfc.  or  "  within  a  rea- 
sonable time"]  the  said  goods,  and  to  pay  him  for  the  same  at  the  rate  or 
price  aforesaid,  he  the  defendant  then  promised  the  plaintiff  to  deliver  the 
said  goods  to  the  plaintiff  as  aforesaid  on  [^-c.  or  "  within  a  reasonable 
time  in  that  behalf"] ;  and  although  a  reasonable  time  for  the  delivery 
of  the  said  goods  as  aforesaid  had  elapsed  before  the  commencement 
of  this  suit,  and  the  plaintiff  hath  always  from  the  making  of  the  said 
promise  been  ready  and  willing  (^)  to  accept  and  receive  the  said  goods  and 
to  pay  for  the  same  at  the  rate  or  price  aforesaid,  whereof  the  defendant 
during  all  the  time  aforesaid  had  notice  ;  and  although  the  plaintiff,  within 
a  reasonable  time  for  the  delivery  of  the  said  goods,  to  wit,  on  [^c]  re- 
quested the  defendant  to  deliver  to  him  the  said  goods  on  the  terms  afore- 
said, (k)  yet  the  defendant,  not  regarding  his  said  promise,  did  not  nor  would, 
when  so  requested  as  aforesaid,  or  at  any  other  time,  deliver  the  said  goods,  or 
any  part  thereof,  to  the  plaintiff,  but  wholly  neglected  and  refused  so  to  do, 
whereby  the  plaintiff  hath  lost  and  been  deprived  of  divers  great  gains  and 

(h)  Seeanolher  form,  &c.  Tfoud  V.  7 rtssei/,  (k)  A   lender  of  the   price  need   not  be 

6  Q.  J{.  234  ;  and  see  Chit.  jun.  Conlr.  Index,  staled;    but  a   request  of  delivery   must    be 

"  Sale."     See  another  form,  Halter  v.  Wool-  alleged  where  the  contract  is  that  the  goods 

lams,  2  M.  &  (j.  d51.  should  be  delivered  generally  or  on  request ; 

(t)  If  plainliff  was  to  se/i(i  for  Ihem,  stale  Bach   v.  Owen,  5  T.   U.  409;     Ruiljord  v. 

the  fact,  and  that  he  was  ready  and  willing  to  Smith,  3  M.&i  \V.254.     Demand  of  delivery 

take  them  away,  with  a  request  to  defendant  by  servant,  Squier  v.  Hunt,  3  Price,  68. 
to  be  allowed  to  lake  them,  c>cc. 
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profits  which  might  and  otherwise  would  have  arisen  and  accrued  to  him 
from  the  delivery  of  the  said  goods  to  the  plaintiff  as  aforesaid.  [^Add  account 
stated  and  breach,  ante,  48,  Form  2. 


1 1 .   Vendee  v.  Vendor,  on  his  promise  to  return  a  Sum  deposited  with 
him,  if  Plaintiff  should,  on  trial  of  a  Horse,  decline  to  purchase  it. 

Commencement  as  ante,  5,]  For  that  whereas  the  defendant  heretofore, 
to  witj  on  [^'c],  was  possessed  of  a  certain  horse,  and  was  desirous  of  selling 
the  same,  and  thereupon,  on  the  day  and  year  aforesaid,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would  pay  to  and  de- 
posit with  the  defendant  a  certain  sum  of  money,  to  wit,  £ ,  he  the 

defendant  then  promised  the  plaintiff  to  let  him  have  the  said  horse  on 
trial,  on  the  terms  that  if  the  plaintiff  did  not  upon  such  trial  like  the  said 
horse,  and  declined  buying  the  same,  he  the  defendant  would  take  back  the 
said  horse,  and  would  return  and  repay  the  said  sum  of  money  to  the  plain- 
tiflP,  when  he  the  plaintiff  should  return  and  redeliver  the  said  horse  to  the 
defendant ;  and  the  said  plaintifl^  avers,  that  he,  confiding  in  the  said  promise 
of  the  defendant,  did  then  pay  to  and  deposit  with  the  defendant  the  said 
sura  of  money,  and  then  received  the  said  horse  on  the  terms  and  for  the 
purpose  aforesaid ;  and  the  plaintiff  further  saith,  that  although  he  did  not 
like  the  said  horse  on  trying  the  same,  and  then  declined  to  buy  the  said 
horse,  and  hath  always  been  ready  and  willing  to  return  the  same  to  the  de- 
fendant, whereof  the  defendant  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, had  notice,  and  the  plaintiff  then  offered  to  return  and  then  tendered 
the  said  horse  to  the  defendant,  and  requested  him  to  return  and  repay  to 

him  the  plaintiff  the  said  sum  of  £ ,  yet  the  defendant,  not  regarding  his 

said  promise,  did  not  nor  would  then,  or  at  any  other  time,  acceptor  receive 
back  the  said  horse  from  the  plaintiff,  or  repay  or  return  to  him  the  said  sum 
of  money,  or  any  part  thereof,  but  hath  neglected  and  refused  so  to  do ;  and 
by  means  of  the  premises  the  plaintiff  hath  incurred  divers  expenses,  in  the 

whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ ,  in  and 

about  the  keeping,  feeding  and  taking  care  of  the  said  horse,  and  endeavour- 
ing to  cause  the  defendant  to  take  back  the  same,  and  hath  lost  and  been 
deprived  of  the  use  and  benefit  of  the  said  first-mentioned  sum  of  money, 
and  was  and  is  otherwise  injured.  \^Add  account  stated  and  breach  as  ante, 
48,  Form  2. 

SCHOOLMASTER. 


1.  Declaration  by  a  Schoolmaster  for  Tuition,  Board,  Sfc. 

Commencement  as  ante,  46.]     For  work  done  by  the  plaintiff  as  a  school- 
master in  and  about  the  instructing  divers  infants  and  other  persons  in  reading, 
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writing,  arithmetic,  and  in  divers  languages  and  qualifications  and  otherwise, 
at  the  defendant's  request,  and  for  materials  provided  and  used  by  the  plain- 
tiff on  those  occasions,  at  the  defendant's  request;  and  for  meat,  drink, 
washing,  lodging  and  other  necessaries  and  chattels  by  the  plaintiff  provided 

[for  the  said  infants  and  other  persons  at  the  defendant's  request,  and  for 

{[tnoney  paid,  account  stated,  and  breach,  ante,  48,  Form  1. 


2.  Against  a  Parent  for  removing  a  Scholar  ivithout  a  Quarterns      < 

Notice.  (Z) 

Commencement  as  ante,  5.]  For  that  whereas  before  and  at  the  time  of  the 
making  of  the  promise  of  the  defendant  next  mentioned  the  plaintiff  was  a 
schoolmaster,  and  carried  on  the  profession  and  business  of  a  schoolmaster,* 
upon,  amongst  other  terms,  the  terms  that  no  scholar  should  be  removed  from 
the  school  of  the  plaintiff  until  the  expiration  of  a  quarter's  notice  of  the  in- 
tention of  the  parent  or  other  person  placing  the  scholar  at  such  school  to 
remove  him  therefrom,*  [this  must  correspond  with  the  usual  printed  2)rospectus 
of  the  terms  of  the  school — if  there  were  none,  and  the  plaintiff  relies  upon  a 
special  agreement  between  the  parties,  omit  the  statement  of  terms  between  the  as- 
terisks. If  the  terms  be  in  the  alternative,  viz.  to  give  notice  or  pay  for  a  quarter's 
tuition,  add  "  or  pay  the  amount  payable  for  the  tuition,  board  and  lodging  of 
a  scholar  at  such  school  for  a  quarter  of  a  year;"]  and  thereupon  heretofore, 
to  wit,  on  [<5'C.],  in  consideration  that  the  plaintiff,  at  the  request  of  the  de- 
fendant, would  admit  and  receive  one  L.  into  the  school  of  the  plaintiff,  by 
him  conducted  as  such  schoolmaster,  and  would  instruct  the  said  L.  in 
reading,  writing  and  arithmetic,  and  in  certain  languages  and  other  necessary 
and  useful  accomplishments  and  qualifications,  and  find  and  provide  for 
the  said  L.  reasonable  and  sufficient  board  and  lodging. whilst  he  should  be 

at  such  school  at  and  for  a  certain  roward,  to  wit,  £ ^jer  annum,  to  be 

paid  by  the  defendant  to  the  plaintiff,  to  wit,  quarterly,  the  defendant  then 
promised  the  plaintiff  to  continue  the  said  L.  at  the  said  school,  to  be  in- 
structed and  boarded  and  lodged  by  the  plaintiff  as  aforesaid  until  the  expi- 
ration of  a  quarter's  notice  of  his  the  defendant's  intention  to  take  the  said 
L.  away  from  the  said  school  [_if  in  the  alternative,  add,  "  or  that  he,  the 

defendant,  would  pay  the  plaintiff  a  certain  sum,  to  wit,  £ ,  being  the 

amount  payable  for  tlie  tuition,  board  and  lodging  of  a  scholar  at  such 
school  for  a  quarter  of  a  year  ;"]  and  the  plaintiff  avers  that  he,  confiding  in 
the  said  promise  of  the  defendant,  did  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  admit  and  receive  the  said  L.  into  the  said  school  of  the 


(/)  See  atite,  161,  note  (d) ;    Collins  v.       2  Stark.  R.  292;  Chit.  jun.  Contr.,  Index, 
Price,  5  Bing.  132 ;  2  M.  6c  P.  133,  6.  C. ;       in  voc. 
as  to  the  evidence,  see  Williami  v.  Stoughton, 
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plaintiff,  and  did  instruct  the  said  L.  in  reading,  writing  and  arithmetic,  and 
in  the  said  languages  and  other  necessary  and  useful  accomplishments  and 
qualifications,  and  find  and  provide  such  reasonable  and  sufficient  board  and 
lodging  for  the  said  L.  for  a  certain  space  of  time,  to  wit,  until  the  said  L. 
was  removed  from  the  school  as  hereinafter  mentioned,  and  hath  always 
been  ready  and  willing  to  continue  to  instruct  and  board  and  lodge  the 
said  L.  as  aforesaid,  whereof  the  defendant  hath  always  had  notice,  yet  the 
defendant,  not  regarding  his  said  promise,  afterwards,  to  wit,  on  &c.  [_the 
quarter-day  upon  ivhich  the  scholar  was  removed^  wrongfully  and  injuriously 
removed  and  took  away  the  said  L.  from  the  said  school  of  the  said  plaintiff 
before  the  exjjiration  of  a  quarter's  notice  given  by  the  defendant  to  the 
plaintiff  of  the  defendant's  intention  to  take  the  said  L.  away  from  the  said 
school,  and  without  giving  the  plaintiff  any  such  notice  as  aforesaid,  and  hath 
thence  hitherto  wholly  neglected  and  refused  to  continue  the  said  L.  at  the 
said  school  to  be  instructed  or  boarded  or  lodged  by  the  plaintiff,  \jvhen  the 
contract  is  in  the  alternative,  see  supra,  here  add,  "  nor  hath  the  defendant 

paid  to  the  plaintiff  the  said  sum  of  £ ,"]  whereby  he  the  plaintiff  hath 

wholly  lost  and  been  deprived  of  all  the  benefits,  profits  and  advantages 
which  he  otherwise  might  and  would  have  derived  and  acquired  from  in- 
structing the  said  L.,  and  finding  and  providing  him  with  board  and  lodging 
as  aforesaid.  \_Add  Form  1,  if  any  sum  be  due  for  instruction  whilst  the 
scholar  was  at  the  school.     Add  account  stated  and  breach,  ante,  48. 
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1.  For  Caption  Fees  and  Conduct  Money  against  the  Attorney  in 

the  Cause. 

Nervton  v.  Chambers,  1  Dowl,  &  L.  869. 


2.  By  a  Sheriff  for  Poundage. 
Bunbury  v.  Matthews,  1  C.  &  K.  380. 


SHIP. 


Against  the  Captain  of  a  Ship,  for  excluding  Plaintiff,  a  Passenger, 
from  the  Cuddy,  &ic.,  and  Pleas. 

Prendergast  v.  Compton,  8  C.  &  P.  454. 
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STOCK. 


\ 


1.  Indehitatiis  Assumpsit  for  Stock  sold  and  transferred,  and  Law. 
Mortimer  v.  M'CaUan,  7  M.  &  W.  20 ;  S.  C,  in  error,  9  M.  &  W.  63(j. 


2.  Against  the  Purchaser  of  Spanish  Certificates  for  not  accepting 
them,  whereby  Plaintiff  sustained  a  loss  on  the  resale,  (m) 

Commencement  as  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  [^c] 
the  plaintiff,  at  the  request  of  the  defendant,  bargained  with  the  defendant  to 
sell  and  sold  to  him,  and  the  defendant  then  agreed  to  buy  and  bought  of  the 
plaintiff  divers,  to  wit,  fifteen  new  Spanish  five  per  cent,  certificates,  [or 

"  certain  foreign  stock,  to  wit,  Spanish  stock,  to  the  amount  of  £ ,"] 

amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sura  of  £1020, 
at  and  after  a  certain  rate  or  price  then  agreed  upon  between  them  in  that 
behalf,  to  wit,  the  then  market  price  of  the  said  certificates,  that  is  to  say,  the 
rate  or  price  of  £66  :  10s.  for  every  £100  of  the  said  amount  of  the  said  cer- 
tificates, the  whole  price  of  the  said  certificates  at  the  rate  aforesaid  being  a 
large  sum  of  money,  to  wit,  the  sum  of  £678  :  6a.,  such  certificates  to  be  de- 
livered to  the  defendant,  and  paid  for  by  him  at  the  rate  aforesaid,  on  the 

day  of ,  A.  D.  ,  and  in  consideration  thereof,  and  that  the  plaintiff,  at 

the  request  of  the  defendant,  had  then  promised  the  defendant  to  deliver  to 
him  the  said  certificates  on  the  said  [t§-c.]  the  defendant  then  promised  the 
plaintiff  to  accept  and  receive  the  same  of  and  from  the  plaintiff  on  the  said 
[^•c],  and  then  to  pay  the  plaintifl'  for  the  same  according  to  the  rate  or 
price  aforesaid ;    and  although  the  plaintiff  was  before  and  upon  and  for  a 

reasonable  time  after  the  said day  of ,  a.  d. ,  always  ready  and 

willing  to  deliver  the  said  certificates  to  the  defendant,*  [whereof  the  de- 
fendant during  all  the  time  aforesaid  had  notice ;  and  the  plaintiff  then,  to 
wit,  on  the  day  and  year  last  aforesaid,  requested  the  defendant  to  receive 
and  accept  the  same,  and  to  pay  the  plaintiff  for  them  according  to  the  rate 
or  price  aforesaid,  (?*)  ]  yet  the  defendant,  not  regarding  his  said  promise, 


(m)  Chit.  juo.  Contr.  2d  ed.  553  3  Hen-       not,  on  the  said day  of ,  a.d. , 

dersoti  v.  Bise,  3  Stark.  R.  158;  Faterson  v.  or  at  any  other  time,  accept  the  said  certifi- 
Powell,  2  M.  &  Sc.  399  ;  9  Bing.  320,  S.  C;  cates  or  either  of  them,  or  pay  for  the  same 
Sutton  V.  Tatham,  10  A.  &:  E.  27 ;  see  the  according  to  the  said  contract,  and  then  wrong- 
notes  to  Forms  2  and  1,  ante,  174,  176.  fully  discharged  the  plaintiff  from  tendering 

(«)  If  there  has  been  no  tenderer  i-eciuest,  the  said  certificates  to  the  defendant  and  re- 

and  the  defendant  has  dispensed  with  them,  questing  him  to  accept,  take  and  pay  for  the 

omit  this  allegation,  and  proceed  as  follows  same,  and  then  neglected  and  refused,  and 

from  the  asterisk — "  whereof  the  defendant  thence  hitherto  hath  neglected  and  refused, 

then   had   notice,   yet   the  defendant,  disre-  in  any  respect  to  perform  the  said  contract  on 

garding  his   said   promise,   then  wrongfully  his  the  defendant's  part,  by  means  whereof, 

declared  and  caused  to  be  declared   to  the  tiic."  conclude  as  above, 
plaintiff,  that  he  the  said  defendant  would 
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did  not  nor  would,  on  the  said day  of ,  a.d. ,  or  at  any  other 

time,  accept  the  said  certificates  of  or  from  the  plaintiff,  or  pay  the  plaintiff 
the  amount  of  the  same  at  the  rate  or  price  aforesaid,  or  any  part  thereof, 
but  wholly  neglected  and  refused  so  to  do,  whereby  the  plaintiff  not  only 
lost  and  was  deprived  of  the  gains  and  profits  which  might  and  would  other- 
wise have  accrued  to  him  from  the  completion  of  the  said  contract,  but  was 
afterwards,  to  wit,  on  [<5'c.]  obliged  to  resell  and  did  resell  the  said  certifi- 
cates at  a  great  loss,  that  is  to  say,  for  certain  sums  of  money,  amounting  in 
the  whole  to  a  much  less  sum  of  money,  to  wit,  the  sum  of  ^300  less  than 
the  aforesaid  price  of  the  said  certificates,  {_Add  account  stated  and  breach, 
ante,  48,  Form  2. 

TILLAGES,  (o) 


Indebitatus  Count  f 07-  Tillages  left  hy  an  outgoing  Tenant. 

Commencement  as  ante,  46,  Form  L]  For  money  due  and  payable  from 
the  defendant  to  the  plaintiff  for  and  in  respect  of  the  plaintiff  having 
before  then  relinquished  and  given  up  to  and  in  favour  of  the  defendant,  and 
at  his  request,  and  for  and  in  respect  of  the  defendant  having  received  the 
benefit  and  advantage  of  certain  work  done  and  materials  provided  and 
moneys  expended  by  the  plaintiff  in  and  about  the  ploughing,  harrowing, 
manuring,  sowing  and  otherwise  cultivating  and  improving  divers  lands,  by 
him  before  then  ploughed,  harrowed,  manured,  sown  and  otherwise  culti- 
vated and  improved  as  tenant  thereof,  and  the  benefit  whereof  the  plaintiff 
had  not  received,  nor  any  equivalent  thereto,  on  entering  the  said  lands  ; 
and  for  \_SfC.     Account  stated  and  breach,  ante,  48,  Form  \, 


TOLLS,  (p) 


1,  By  a  Company  for  Rates  or  Tonnage  for  passing  along  a  Tramroad. 

Commencement  as  ante,  46.]    For  rates,  tolls  and  duties  due  from  and  of 
right  payable  by  the  defendant  to  the  plaintiffs  for  the  tonnage  of  divers 


(o)  See  form  for "  Crops,"  ante,  110 ;  form  actually  enjoyed,  without  proof  of  any  actual 

in  case   of  a   valuation,   ibid.      The   above  contract;    Sewurd  v.  Baker,   1   T.  R.  616; 

form  will  suffice,  although  the  tillages  have  Mayor-  of  Newport  v.  Saunders,  3  B.  &  Ad 

been  taken  upon   a  valuation  by  appraisers,  411;   The  Mayor  of  Carmarthen  v.  Lewis,  6 

onfe,  110,  note  (o).    The  claim  to  tillages  by  C.  &  P.  608.    See  other  forms,  &c.  1  Wentw. 

the  outgoing  against  the  incoming  tenant  of  a  153,  156,  180;  Peacock  v.  Harris,  10  East, 

farm  may  be  supported  by  express  agreement,  104;  Duke  of  Bedford  v.  Emmelt,  3  B.  &  Aid. 

or  custom  of  the  country;    see  cases.  Chit.  366,  Mayor  of  Reading  v.  Clarke,  4  B.&c  Al. 

jun.  Contr. ;  see  specinl  form,  i5tc.  Dalby  v.  268.     For  tolls  due  to  the  lord  of  a  manor. 

Hirst,  3  Moor,  536  ;   1  B.  &  B.  224,  6'.  C. ;  Burne  v.   Thompson,   1   Car.  &;   Marsh,  34. 

Senior  y.  Army  to  ge.  Holt,  N.  P.  11. 197  ;  Earl  Counts  for  tolls  thorough  and  tolls  traverse,  or 

of  Falmouth  v.  Thomas,  1  C.  &  M.  89.  market  tolls  and  stallage,  would  be  allowed 

(p)  An  indebitatus  count  iu  debt  or  as-  together;  Jenkins  v.  Treloar,  1  M.  &  W.  19. 
sumpsit  lies  for  tolls  after  they  have  been 
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goods  and  chattels,  carried  and  conveyed  by  and  for  the  defendant  upon  the 
railway  or  tramroad  of  the  plaintiffs  mentioned  in  the  statute  in  such  case 
made  and  provided ;  and  in  ^account  stated  and  breach,  ante,  48,  Form  1. 


2.  For  Stallage,  (q) 

Commencement  as  ante,  46.]  For  stallage  duties  and  moneys  due  from  and 
of  right  payable  by  the  defendant  to  the  plaintiffs,  as  the  proprietors  of  a 
certain  ancient  market  and  market-place  with  the  appurtenances,  situate  in 
the  county  of  Norfolk,  and  of  the  stallage  and  other  profits,  privileges  and 
emoluments  thereto  belonging  and  accruing  therefrom,  for  and  in  respect  of 
the  defendant  having  erected,  put,  placed  and  kept  in  the  said  market  and 
market-place  of  the  plaintiffs  certain  stalls,  stands,  caravans  and  carriages 
for  the  purpose  of  putting  and  placing  and  exposing  to  sale  divers  goods  and 
chattels  therein  and  thereon,  and  upon,  for  and  in  respect  of  the  defendant 
having  put  and  placed  and  exposed  to  sale  therein  and  thereon  divers  goods 
and  chattels  to  be  sold  in  the  said  market  and  market-place  on  divers  days 
whereon  the  said  market  was  held,  and  for  and  in  respect  of  the  defendant 
having  brought  into  the  said  market  and  exposed  to  sale  therein  divers  other 
goods  and  chattels ;    and  for  [add  account  stated  and  breach,  as  ante,  48, 

Form  1. 

— ♦ — 

3.  Foi'  Tolls  for  Cuttle  sold  in  a  Market,  {r) 

Commencement  as  ante,  46.]  For  tolls  due  from  and  of  right  payable  by 
the  defendant  to  the  plaintiff  as  the  proprietor  of  a  certain  market  called 
,  situate  lS,-c.']  and  of  the  tolls  and  duties  thereunto  belonging  and  there- 
from arising  for  [•'  cattle,"]  by  the  defendant  brought  into  the  said  market 
and  therein  sold  by  him,  whilst  the  plaintiff  was  such  proprietor  of  the  said 
market,  and  entitled  to  such  tolls ;  and  for  [(iccount  stated  and  breach,  ante, 
48,  Form  1. 

UNDERTAKER'S  BILL.  (5) 


Commencement  as  ante,  46.]  For  work  done  by  the  plaintiff  in  and  about 
the  funeral  of  a  certain  person  deceased  at  the  defendant's  request,  and  for 
divers  materials  and  necessary  things  found  and  provided  by  the  plaintifl'  in 

(q)  See  form,  &c.  Lockwood  v.  Wood,  6  (r)  See  Com.  Dig.  "  Market;"  supra,  n. 

Q.  B.  31.     Stallage  is  a  salibfacliou  to  the  (p). 

owner  of  the  soil  for  liberty  of  placing  a  stall  (s)  Liability  of  executor  as  such  for  lesta- 

on  it,  Mayor  of  Newport  v.  Saiaiders,  3  B.  v\  tor's  funeral,   Tngwell  v.   Heyman,  3  Camp. 

Ad.  411 ;  but  it  may  be  included  in  a  graut  298  ;   Rogers  v.  Price,  3  Y.  lic  J.  28  ;  of  in- 

under  the  word  "  toll,"  6  Q.  B.  31  ;    see  also  fant  widow  for  the  funeral  of  her  insolvent 

Maiior  of  Carmarthen  y.Leuis,  6  C.  6t  P.  husband  ;  C/in;ip/e  v.  Cooper,  13  M.  Sc  N\  .252  ; 

608.  u'Ke,  116,  note(i[). 
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and  about  such  work,  and  in  and  about  the  furnishing  and  conducting  the  said 
funeral  for  the  defendant  and  at  his  request,  and  for  coaches  and  horses  and 
chattels  by  the  plaintiff  let  to  hire  to  the  defendant,  and  by  him  and  other 
persons  used  on  the  occasion  of  the  said  funeral  at  the  defendant's  request ; 
and  for  [add  money  j^aid,  if  applicable,  account  stated  and  breach,  as  ante,  46, 
Form  1. 


VENDORS  AND  PURCHASERS  OF  REAL  PROPERTY. (0 


1.  Vendor  v.  Vendee  of  an  Estate,  sold  either  hy  Auction  or  Private 
Contract,  for  not  completing  the  Purchase,  {u) 

Commencement  as  ante,  5.]  For  that  whereas  the  plaintiff  heretofore, 
to  wit,  on  \_SfC.']  caused  to  be  put  vip  to  sale  by  public  auction  a  certain 
messuage  [^-c]  subject  to  the  following  conditions  of  sale,  to  wit,  [set 
out  the  material  conditions  constituting  the  contract,  which  may  be  somewhat 
as  follows,  "  that  the  purchaser  should  complete  the  purchase  on  or  before 

tlie day  of ,  and  that  the  seller  should  deduce  and  make  a  good 

title  to  the  said  premises,  commencing  with,  &c.,  on  or  before,  &c."  If 
the  sale  be  by  private  contract,  {x)  set  out  the  whole  agreement  thus :  "  For 
that  whereas  heretofore,  to  wit,  on  [SfC.']  by  a  certain  agreement  then 
made  between  the  plaintiff  and  defendant,  the  plaintiff  agreed"  [i^c]  then 
state  mutual  promises  as  infra  f]  and  the  plaintiff,  upon  such  putting  up 
the  said  tenements  to  sale  as  *  aforesaid,  was  the  highest  bidder  for,  and 
was  declared  to  be,  and  then  became  and  was  the  purchaser  of  the  said 

tenements,  to  wit,  for  the  sum  of  ^ ,  subject  to  the  said  conditions  ;  and 

in  consideration  of  the  premises,  and  that  the  plaintiff  had  then  promised 
the  defendant  to  perform  the  said  conditions  on  his  the  plaintiff's  part  as 
such  vendor,  the  defendant  then  promised  the  plaintiff  to  perform  the  said 
conditions  on  his  the  defendant's  part  as  such  purchaser  as  aforesaid ;  and 
the  defendant,  in  part  performance  of  his  promise,  then  paid  down  such  de- 
posit, and  signed  such  agreement  as  aforesaid  for  payment  of  the  remainder 
of  the  said  purchase  money  on  [^-c]  aforesaid  upon  the  terms  aforesaid  ; 


(<)  See  Sugden's  Vend.  &  P.  10th  ed. ;  defendant  to  perform  the  olher.    This  is  ge- 

Cliit.  jun.  Contr. ;  E.  Chit,  Eq.  Index,  tit.  nerally  the  case  when  the  same  day  is  fixed 

"  Vendors."  for  the  execution  of  both  acts  ;  Nash  v.  Breeze, 

(m)  Seeforms,  P7/i/ipsv.  FieWi«/j,2H.Bl.  11  M.  &  W.  356.    But  where  a  time  is  fixed 

123  ;  Hawkins  v.  Ke7np,3  East,  410;  Martin  for  the  payment  of  the  money,  but  none  for 

V.  Smith,  6  East,  555 ;   Ferry  v.  ]Villiams,  the  conveyance  of  the  land,  the  promise  of 

62;  Home  v.  Wingjield,  3  M.  &  G.33.  each  is  the  consideration  for  the  promise  of 

(i)  See  form,  &c.,  Williams  v.  Protheroe,  llie  olher;  and  in  such  case  neither  title,  nor 

3Y.  &J.  129.     It  is   material  to  attend   to  a  readiness  to  convey  on  the  part  of  the  plain- 

the  distinction,  whether  by  the  agreement,  or  tifl',   need   be   averred;    Wilkes  v.   Smith,  10 

by  the  conditions  of  sale,  the  conveyance  of  INI.  &  W.  355,  where  see  form  of  declaration 

the  land  and  the  payment  of  the  money  are  to  applicable.     So  if  the  conveyance  be  not  a 

be  contemporaneous  acts,  so  that  a  perform-  condition  piecedent or  consistent  with  the  pay- 

ance  or  readiness  to  perform  the  one,  must  be  ment,  a  tender  of  the  conveyance  need  not  be 

averred  before  the  plaintiff  can  call  upon  tlie  averred ;  Matlock  v.  Kinglake,  10  A.  &  E,  51 . 
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[of  course  this  must  correspond  with  the  conditions  and  the  facts^ ;  and  the 
plaintiff  avers,  that  he  did,  after  the  making  of  the  said  agreement,  and 
before  the  said  [<St.]  deliver  (?/)  to  the  defendant  a  good  and  sufficient  ab- 
stract of  his  the  plaintiff's  title  to  the  said  tenements  [that  is  if  'plaintiff 
was  to  deliver  such  abstract  before  a  given  day,']  and  was  before  and  on  and 

after  the  said day  of ,  a.  d.  • ,  ready  and  willing  to  deduce  and 

show  and  did  then  show  and  make  appear  (z)  to  the  defendant  a  good  and  suf- 
ficient t'\t\e  in  fee  simple  (a)  to  the  said  tenements  [accordiiig  to  the  conditions,] 
enabling  the  plaintiff  to  convey  and  cause  to  be  conveyed  to  the  defendant 
the  said  tenements  on  the  terms  aforesaid,  and  the  plaintiff  was  then  ready 
and  willing  and  able  (5)  to  complete  the  said  conditions  and  purchase  on  his 
part,  and  to  execute  and  make  to  the  defendant  a  conveyance  of  the  said 
premises,  whereof  the  defendant  then  had  notice  ;  (c)  yet  the  defendant  did 
not  nor  would,  on  or  before  the  said  [^'C.],  or  at  any  other  time,  accept  such 
conveyance  (c? )  from  the  plaintiff,  or  pay  to  him  the  remainder  of  the  said 
purchase  money,  or  any  part  thereof,  but  wholly  neglected  and  refused  so  to 
do,  and  therein  made  default,  whereby  the  plaintiff  hath  been  deprived  of 
the  profits  and  advantages  which  might  and  would  otherwise  have  accrued 
to  him  from  the  completion  of  the  said  purchase,  and  hath  incurred  a  great 

expense,  to  wit,  £ ,  in  preparing  to  complete  the  said  conditions  on  his 

part,  and  in  endeavouring  to  procure  the  completion  of  the  said  purchase  on 
the  defendant's  part,  and  thereby  also  the  plaintiff  afterwards,  to  wit,  on  [^c] 
was  forced  to  resell  (e)  the  said  tenements,  to  wit,  to  one  E.  F.,  at  a  great 

loss,  to  wit,  £ ,  and  in  reselling  the  said  tenements  as  aforesaid  the 

plaintiff  incurred  great  expenses,  to  wit,  £ ,  and  is  otherwise  injured. 

[Add  account  stated  and  breach,  as  ante,  48,  Form  2. 


(y)  The  delivery  of  the  deeds  themselves  \.  Smith,  6  East,  555;  Sugd.  255.     Where 

will  not  satisfy   this   allegation  ;    Home   v.  by  the  conditions  or  agreement  the  vendor  is 

Wingfied,  3  M.  cSc  G.  34.     If  defendant  pre-  not  to  make  out  his  title,  of  course  he  need 

vented  a  delivery  in  due  time,  omit  this  alle-  not  allege  he  has  done  so,  or  offered  to  make 

gation  of  the  delivery  ;  aver  that  pjaintiflf  was  it  out  j    Ferry    v.   Williams,  8    Taunt.   62; 

ready  to  deliver,  but  defendant  cfisc/iarofeci  and  Wilkes  v.   Smith,  10  M.  &  W.355;  ante, 

prevented  him  from  so  doing;  see  itifra.   "  If  note  (x). 

either  a  vendor  or  vendee  wish  to  compel  the  (c)  Many  of  the  precedents  contain  in  this 

oilier  to  observe  a  contract,  he  immediately  place  an  averment  of  an  offer  on  the  part  of 

makes  his  part  of  the  agreement  precedent  ;  the  plaintiff  to  convey  ;    but  this  is  not   in 

for  he  cannot  proceed  against  the  other  with-  general  necessary,  because  on  a  contract  for 

out  an  actual  performance  of  the  agreement  the  sale  of  lands,  unless  it  be  otherwise  sti- 

on  his  part,  or  a  tender  and  refusal."     Sugd.  pulated,  the  conveyance  is  to  be  at  the  ex- 

lOih  ed.     See  infra,  notes  ;  Ilonie  v.  Wing-  pense  of  the  purchaser ;    he  therefore  must 

field,  supra,  per  Maule,  B.  tender  a  conveyance,  before  he  can  sue  for  the 

(:)  In  general,  the  execution  of  the  title  non  completion  of  the  contract ;  Poole  v.  Hill, 

deeds  shown  in  the  abstract,  and  constituting  6  M.  6c  W.  840  ;   Thornton  v.  Jenyns,  1  M. 

the   title,  need   not  be  proved  at  the   trial;  &  G.  193,  note  (a)  ;   Laird  v.  Pim,l  I\I.  & 

Sugd.  226.  See  Laythoarp  v.  Bryarxt,  1  Bing.  W.  482. 
New  C.  421,  427.  (</)  The  proper  measure  of  the  damage  is 

(a)  The  averment  of  the  kind  of  interest  sold  that  actually  sustained  for  not  accepting  the 

is    material,   and  unless    restricted,   general  conveyance,   not  the  whole  amount    of  the 

terms  will  import  a  title  in  fee  simple  ;  Hughes  purchase  money  ;  Laird  v.  Pirn,  7  M.  ^  \V. 

V.  Parker,  8   ]M.   &    W.  244;  Halliwelt  v.  482.     It  is  therefore  essential  thus  to  frame 

Morrell,  1  .M.  &  G.  367.  the  breach. 

(6)  SeeP/ii/ip5V.  FiWrfin^,  2H.  Bla.  123;  (e)  See  this   special   damage  more   fully 

Luxton  v.  Bobinson,  2  Dougl.  620  ;  Martin  stated.  Home  v.  Wing/ield,  3  Al.  &  G.  35. 
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2.  Vendor  v.  Vendee,  on  a  Public-house  Agreement,  for  not  accepting 
an  Assignment  of  the  Term,  and  j)aying  the  amount  of  the  valuation 
of  Stock,  Src.(f) 

Commencement  as  ante,  5.]  For  that  whereas  the  plaintifF,  before  and  at  the 
time  of  the  breach  of  the  agreement  of  the  defendant  hereinafter  next  men- 
tioned, was  possessed,  (g)  that  is  to  say,  for  the  residue  of  a  certain  then  sub- 
sisting term  of  years  to  expire  on  [c^'c]  of  the  tenements  and  premises,  with 
the  appurtenances  hereinafter  mentioned,  to  wit,  under  and  by  virtue  of  a 
certain  lease  of  the  said  premises  theretofore,  to  wit,  on  [^^c]  made  and 
granted  to  the  plaintifF  for  the  said  terms  by  one  A.  B.,  subject  to  certain 
covenants  therein  contained,  of  which  the  defendant,  before  and  at  the  time 
of  the  breach  of  the  agreement  hereinafter  next  mentioned,  had  notice,  and 
of  certain  beer  and  other  licences,  and  of  certain  liquors,  and  also  of  certain 
household  goods  and  fixtures  and  other  effects  then  being  on  the  said  pre- 
mises ;  and  thereupon  heretofore,  to  wit,  on  \_SfC.']  by  a  certain  agreement 
then  made  between  the  plaintiff  of  the  one  part,  and  the  defendant  of  the 
other  part,  it  was  agreed  by  and  between  them  as  follows,  that  is  to  say,  the 
plaintiff,  in  consideration  of  the  sum  of  £ Ihere  copy  the  agreement  ver- 
batim in  the  past  tense,']  as  by  the  said  agreement  fully  appears  ;  and  the  said 
agreement  being  so  made,  afterwards,  to  wit,  on  the  day  and  year  first  afore- 
said, in  consideration  thereof,  and  that  the  plaintiff,  at  the  request  of  the  de- 
fendant, had  then  promised  the  defendant  to  perform  the  said  agreement  on 
his  the  plaintiff's  part,  he  the  defendant  undertook  and  then  promised  the 
plaintiff  to  perform  the  said  agreement  on  his  the  defendant's  part ;  and 
although  the  plaintiff  was,  at  the  time  of  the  breach  of  the  said  agreement 
hereinafter  next  mentioned,  ready  and  willing  and  able  to  assign  over  the  said 
lease  of  the  said  messuage  and  tenement  with  the  appurtenances  unto  the 
defendant,  and  to  sell  and  deliver  to  the  defendant  his  the  plaintiff's  said 

household  goods  and  fixtures,  not  exceeding  £ ,  by  a  fair  appraisement 

and  valuation  thereof  to  be  made  by  two  appraisers  as  aforesaid,  and  also  to 
sell  and  deliver  his  said  stock  of  porter,  ale,  wines,  brandy,  rum  and  other 
spirituous  liquors,  to  the  said  defendant ;  and  although  the  said  household 
goods  and  fixtures,  stock  of  porter  [<5'c.]  were  after  the  making  of  the  said 
agreement,  and  before  the  breach  thereof  hereinafter  mentioned,  to  wit,  on 


(/)  Observe  the  not^s  to  the  last  form.  992;  Hall  v.  Beity,  4  M.  &  G.  410;  aad 

See  form  against  the  vendee  of  a  lease  by  see  Brashier  v.  Jackson,  6  M.  &    VV.  549; 

auction,  for  not  completing,   Laythoarpe   v.  Coe  v.  Clay,  3  M.   &  P.  57  ;   S.  C.  5  Bing. 

Brvant,  1   Bing.  N.  C.  421;    and  another  440.   It  is  sufficient  if  the  plaintiff  can  procuie 

form,  Maylant  v.  Norris,  2   D.  &    L.    829.  a  title  at  the  time  when  he  calls  upon  the  de- 

Quttre,  whether  it  would  not  be  more  correct  fendant  to  complete,  De  Medina  v.  Korman,  9 

to  begin  with  the  freeholder,  and  to  deduce  M.  &  W.  820;  Salishury  v.  Hatcher,  2  You. 

title  to  the  term  from  him  to  the  plaintiff.  6c  Coll.  New  C.  54.     As  to  an  agreement  by 

(g)  Proof  of  this,  i/' traversed,  Laythoarpe  parol  for  an  assignment  of  a  leasehold  in- 

V.  Brxiant,  supra  ;  Sugd.  226.     Lessor's  title  terest  not  exceeding  three  years,  ste  Burvett 

to  be' proved,  Souter  v.  Drake,  5  B.  &  Ad.  v.  Rotph,  14  M,  &  W.  348. 


i 
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[^c]  duly  appraised  and  valued,  (h)  according  to  the  said  agreement,  at 

divers  sums  of  money,  amounting  in  the  whole  to  £ ;  and  although  the 

plaintiff  afterwards,  to  wit,  on  [_<^]-c.']  caused  and  procured  a  good  and  suffi- 
cient assignment  of  the  said  lease  to  the  defendant  for  all  the  remainder  of 
the  said  term  of  years  to  be  prepared,  and  hath  always  since  been  ready  and 
willing  to  execute  and  deliver  the  same  to  the  defendant  upon  the  terms 
aforesaid,  (i)  and  hath  always  performed  all  things  in  the  said  agreement 
contained  on  his  the  plaintiff's  part  to  be  performed  ;  of  all  which  premises 
the  defendant  hath  always  had  notice  ;  and  although  the  plaintiff  afterwards, 
to  wit,  on  [<^c.]  aforesaid  requested  the  defendant  to  accept  the  said  assign- 
ment and  to  execute  a  counterpart  thereof,  and  to  pay  him  the  plaintiff  the 

said  sum  of  £ and  the  said  other  money  so  payable  as  aforesaid ;  yet 

the  defendant,  not  regarding  the  said  agreement  nor  his  said  promise,  did 
not  nor  would,  when  he  was  so  requested  as  aforesaid,  or  at  any  other  time, 
accept  the  said  assignment  or  any  other  assignment  of  the  said  lease,  or 

execute  a  counterpart  of  such  assignment,  or  pay  the  said  sum  of  ^ ,  or 

any  part  thereof,  or  the  said  other  money  so  payable  as  aforesaid,  or  any 
part  thereof,  but  wholly  neglected  and  refused  so  to  do  ;  by  reason  of  which 
said  premises  the  plaintiff  hath  lost  and  been  deprived  of  all  the  benefits  and 
advantages  which  would  have  accrued  to  him  from  the  completion  of  the  said 
agreement  on  the  defendant's  part,  and  hath  been  put  to  great  expense,  to 
wit,  to  an  expense  of  £30  in  and  about  the  preparing  of  divers  drafts,  deeds, 
papers  and  writings,  and  making  divers  disbursements  and  paying  brokers' 
charges  and  other  things  relative  to  the  said  sale  and  assignment  and  valuation 
of  the  said  premises,  with  the  appurtenances,  together  with  the  said  house- 
hold goods  and  fixtures  and  the  said  stock  of  the  plaintiff,  at  the  request  of 
the  defendant,  and  thereby  also  the  plaintiff  was  afterwards,  to  wit,  on  [(!^c.] 
compelled  and  obliged  to  sell  and  assign  the  said  premises,  together  with  the 

said  fixtures,  goods  and  effects  to  another  person,  to  wit,  one ,  at  a  much 

less  rate  or  price  than  the  said  sum  of  £ so  agreed  to  be  paid  by  the 

defendant  as  aforesaid,  to  wit,  £ less  than  the  said  sum  of  £ ,  and 

was  and  is  otherwise  injured,  [yldd  account  for  fxtures  bargained  and  sold 
and  delivered,  account  stated  and  breach  in  non-payment  of  the  "  last-men- 
tioned" sums,  (§^c.  as  ante,  48,  Form  2. 


(h)  If  not  appraised,  aver  that  plaintiff  ap-  execution  of  the  assignment  of  the  plaintiff,  and 

pointed  an  appraiser,  who  was  ready  to  act,  the  putting  the  defendant  into  the  possession 

whereof  the  defendant  had   notice,  but  that  of  the  premises,  were  acts  to  be  done  by  the 

defendant,  although  lequested,  would  not  ap-  plaintiff  contemporaneously  with  the  payment 

point  an  appraiser,    &c.;  see  2  Chit.  Plead.  of  the  money,  it  will  be  proper  to  a\er  per- 

7th  ed.  216;   Thuniell  v.  Bdlhitruic,  2  !\I  &:  formance,  or  readiness  to  perform,  here.     See 

W.  786;   Carpenter  v.  Blandford,  8  B.  &:  C.  Nash  v.  Bvepze,  1 1  M.&i.  \V.  3;V2  ;  n>tie,  190. 

576.  note{j). 


(i)  If,  by  the  terms  of  the  agreement,  the 


0 
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3.  Special  form  for  t he  price  of  a  Freehold  Estate  actually 
conveyed,  (k) 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  defendant's 
promise  hereinafter  next  mentioned,  the  plaintiff  was  seised  in  his  demesne 
as  of  fee  of  and  in  a  certain  messuage,  and  certain  lands  and  premises,  with 
the  appurtenances  [or  if  the  plaintiff,  though  he  were  the  vendor,  were  only  the 
beneficial  owner,  and  had  not  the  legal  title,  state  that  "  before  and  at  \_SfC.'] 
the  plaintiff  was  well  able  and  entitled  to  sell  and  cause  to  be  conveyed  in 
fee  simple  a  certain  messuage"  i^-c.']  ]  ;  and  thereupon  heretofore,  to  wit, 
on  \_Scc.']  in  consideration  that  the  plaintiff,  at  the  defendant's  request,  would 

["  on  the day  of then  next,"  omit  this  if  no  particular  time  for  the 

execution  of  the  conveyance  were  agreed  iipon^  grant  and  convey  the  fee  simple 
and  inheritance  of,  in  and  to  the  said  messuage,  lands  and  premises,  with  the 
appurtenances,  to  the  defendant,  his  heirs  and  assigns,  for  ever  [or  "  would, 
on  [«^c.]  sell  and  cause  to  be  conveyed,  the  fee  simple  and  inheritance,  of,  in 
and  to  the  said  messuage,  lands  and  premises,  with  the  appurtenances,  to  the 
said  defendant,  to  have  and  to  hold"  [<5'C.]  ],  he  the   defendant  undertook, 

and  then  promised  the  plaintiff  to  pay  him  a  certain  sum,  to  wit,  £ ,  for 

the  same ;  and  the  plaintiff  avers,  that  he,  confiding  in  the  defendant's  said 
promise,  did  afterwards,  to  wit,  on  [Sfc.']  grant  and  convey  [or  "  sell  and 
cause  to  be  conveyed'']  the  fee  simple  and  inheritance  of,  in  and  to  the  said 
messuage,  lands  and  premises,  with  the  appurtenances,  to  the  defendant,  his 
heirs  and  assigns  for  ever,  yet  the  defendant  hath  not  paid  the  said  sum  of 
£ or  any  part  thereof.   [Add  account  stated  and  breach,  ante,  48,  Form  2. 


4.  Vendor  v.  Vendee  of  a  Term  of  Years  for  the  Premium  agreed  to 
he  paid  for  the  Assignment  of  the  Lease. 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  defendant's 
promise  hereinafter  mentioned,  the  plaintiff  was  possessed  [ante,  191, 
note  (c),]  of  and  entitled  unto  a  certain  messuage,  and  certain  lands  and 
premises,  with  the  appurtenances,  for  the  residue  and  remainder  of  a  certain 

term  of  years  then  unexpired,  to  wit,  a  term  of years,  commencing 

from  the day  of ,  A.  d. [or  if  the  plaintiff,  although  he  was  the 


(k)  It  has  been  usual  to  adopt  the  indebi-  conveyance  of  the  land  to  the  defendant,  and 
tatus  count  in  this  case,  but  a  special  count  the  mere  act  of  giving  possession  would  not 
seems  to  be  more  correct.  The  written  agree-  be  sufficient  to  maintain  the  indebitatus  count, 
ment  may  be  specially  set  out  as  such  wiili  In  point  of  practice,  such  a  count  seldom 
mutual  promises,  but  the  above  form  suthces.  occurs,  and  it  generally  could  not  be  sus- 
In  Hallen  v.  Riinder,  1  C.  M.  Oit  U.  256,  the  tained,  because  the  deed  of  conveyance,  which 
counsel  said,  "  It  has  been  the  practice,  where  must  be  shown  to  pass  the  interest  in  the 
the  possession  of  land  sold  has  been  given,  to  land,  generally  contains  a  release  of  the  pur- 
insert  a  count  for  land  bargained  and  sold."  chase  money." 
Parke,  B.  "  There  you  must  show  an  actual 
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seller,  had  not  the  legal  title,  and  was  only  beneficially  interested,  state  that 
*'  before  and  at  \_SfC.']  the  plaintiff  was  well  able  and  entitled  to  sell  and  cause 
to  be  assigned,  a  certain  messuage  [S^c.'\  for  the  residue,"  [SfcJ]  ]  ;  and  there- 
upon heretofore,  to  wit,  on  [4*0.]  in  consideration  that  the  plaintiff  would  sell 
and  assign  [or  "sell  and  cause  to  be  assigned"]  to  the  defendant  the  said 
tenements  for  the  remainder  of  the  said  term,  the  defendant  then  undertook 

and  promised  the  plaintiff  to  pay  him  the  sum  of  £ for  the  same ;  and 

the  plaintiff  avers  that  he,  confiding  in  the  defendant's  said  promise,  did 
afterwards,  to  wit,  on  [^t.]  sell  and  assign  [or  "  sell  and  cause  to  be  as- 
signed"] to  the  defendant,  the  said  tenements  for  the  remainder  of  the  said 

term,  yet  the  defendant  hath  not  paid  the  said  sum  of  £ ,  or  any  part 

thereof.     [Add  account  stated  and  breach,  as  ante,  48,  Form  2. 


5.  For  a  Sum  of  Money  agreed  to  be  paid  if  Plaintiff  would  relin- 
quish in  Defendant's  favour  a  Contract  between  Plaintiff  and  a 
third  person  for  the  Sale  of  a  House.  (Z) 

For  that  whereas  before  and  at  the  time  of  the  making  the  defendant's 
promise  hereinafter  next  mentioned,  the  plaintiff  had  bargained  and  agreed 
with  one  J.  E.  for  the  purchase  from  him  of  three  freehold  houses,  to  be  con- 
veyed [^c]  to  the  plaintiff,  at  the  price  of  £600 ;  and  thereupon  heretofore, 
to  wit,  on  [SfC.']  in  consideration  that  the  plaintiff,  at  the  defendant's  request, 
would  sell  and  give  up  to  the  defendant  the  said  bargain  and  the  benefit 
thereof,  and  would  suffer  and  permit  the  defendant  to  become  the  purchaser 
of  the  said  houses  from  the  said  J,  E.  instead  of  the  plaintiff,  he  the  said 
defendant  then  promised  the  plaintiff  to  pay  him  for  the  relinquishment  of 

the  said  bargain  to  the  said  defendant,  a  certain  sum,  to  wit,  £ ,  on  the 

said  houses  being  conveyed  to  him  instead  of  the  plaintiff,  on  the  terms  of 
the  said  bargain ;  and  the  plaintiff  avers  that  he  the  plaintiff  did  then  sell 
and  give  up  the  said  bargain  to  the  defendant,  and  did  then  suffer  and  permit 
the  defendant  to  become  the  purcliaser  of  the  said  houses  from  the  said  J.  E, 
instead  of  the  plaintiff,  and  the  defendant  did  accordingly  then  become  such 
purchaser,  and  did  then  take  the  said  bargain  and  benefit  thereof,  and  by  the 
procurement  of  the  plaintiff  obtain  a  conveyance  to  him  the  defendant  of  the 
said  houses  on  the  terms  of  the  said  bargain  with  the  said  J.  E.,  and  thereby 
the  defendant  then  became  liable  to  pay  the  said  sum  of  £ to  the  plain- 
tiff, yet  the  defendant  hath  not  paid  the  same  or  any  part  thereof;  [add 
account  stated,  and  breach,  as  ante,  48,  Form  2. 


(/)  See  benman  v.  Frice,  4  B.  &  C.  525:  S.  C.  in  C.  P.  2  Bing.  437  ;  10  Moore,  34. 


o  2 
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6.  Vendee  v.  Vendor  of  a  Freehold  Estate,  for  not  conveying,  ^c.  (m) 

For  that  whereas  [^proceed  upon  the  principle  of  the  Form  1,  ante,  190, 
showing  the  exposure  to  sale  and  conditions, — or  the  agreement,  if  the  sale  mere 
by  private  contract, — that  plaintiff  was  the  purchaser — the  mutual  promises, 
mutatis  mutandis,  and  that  plaintiff  paid  deposit  and,  signed  agreement,  ^^c, 
according  to  the  conditions']  ;  and  although  tl)e  plaintiff  was  always,  from  the 
time  of  the  making  of  the  said  promise  of  the  defendant^  until  and  upon  the 

said day  of ,  a.  v>. Ithe  day  for  completio7i],  ready  and  willing 

to  accept  from  the  defendant  a  proper  conveyance  of  the  said  tenements,  and 
to  pay  to  him  the  remainder  of  the  said  purchase  money,  and  in  all  things  to 
perform  the  said  conditions  on  his  the  plaintiff's  part,  whereof  the  defendant 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  had  notice  ;*  and  although 
the  plaintiff  afterwards,  to  wit,  on  [(§'C.]  aforesaid,  caused  to  be  prepared  and 
then  tendered  (n)  to  the  defendant  certain  deeds  to  be  executed  in  that 
behalf,  for  the  conveying  the  tenements  aforesaid  to  the  plaintiff,  and  then 
requested  the  defendant  to  execute  such  conveyance  to  him  the  plaintiff,  yet 

the  defendant  did  not  nor  would,  on  the  said day  of ,  a.  d. , 

or  at  any  other  time,  convey  or  cause  to  be  conveyed  to  the  plaintiff,  the 
said  tenements  or  any  part  thereof,  according  to  the  said  conditions,  upon 
the  terms  aforesaid  or  otherwise,  but  wholly  neglected  and  refused  so  to 
do,  and  therein  made  default.  [7/"  the  action  be  for  not  making  a  good 
title,  proceed  as  above  to  the  asterisk,  and  then  as  follows:  "And  the 
plaintiff  then  requested  the  defendant  to  deduce  and  make,  or  cause  to 
be  made  [this  must  be  governed  by  the  conditions  or  agreement]  to  the 
plaintiff  a  good  and  sufficient  title  to  the  said  tenements,  enabling  the 
defendant  to  convey  or  cause  to  be  conveyed  the  same  to  the  plaintiff  as 
aforesaid,  yet  the  defendant  did  not  nor  would,  on  the  day  and  year  last 
aforesaid, (o)  or  at  any  other  time,  deduce  or  make  or  cause  to  be  made  to 
the  plaintiff  a  good  or  sufficient  title  to  the  said  tenements,  enabling  the  de- 
fendant to  convey  or  cause  to  be  conveyed  the  same  to  the  plaintiff  as  afore- 
said ;  and  the  defendant  further  deceived  the  plaintiff  in  this,  that  he  the 
defendant  had  not,  on  the  day  and  year  last  aforesaid,  or  at  any  other  time 
since  the  making  his  said  promise,  any  such  title  as  aforesaid."]     By  reason 

(m)  See  forins,    li'tlde  v.  Fort,  4   Taunt.  &c.     In  these  cases,  the  declaration  should 

331;  Hodges  M.  Lull  i)j  Liirhjield,  \  liing.  W.  be  framed  specially,  according  to  the  tacts; 

C.  492  ;    I   Moiiges,  40       Form  in   Covenant,  see    Duke  oj   i>t.  Albuus  v.  iihore,   1  H.  Bla. 

for  not  deducing  a  ;40od   title,  or  conveying,  270.     And  an  averment  that  the  defendant 

liipijiiifihall  V.  Lloiid,  5  B.  6c  Ad.  742.  has  conveyed  to  another,  will  dispense  with 

(n)  In  <ieneral,  the  vendee  has  to  prepare  the  averments  that  plainiifF  was  ready  to  pay 

and  tender  ilie  conveyance,  ante,   191,  note  the  purchase  money,  and  that  he  tendered  the 

(r);    Sugd.    lOih   ed.,   (  h.  iv.,  sect,  iv.,   $  deeds,   cic. ;  Fiunklund  v.  Lovelock,  Q.  B., 

53—59,  and  this  averment  is  therefore  n.a-  H.  1'.  1846. 

lerial ;   I'nole  v.  Hill,  6  M.  in  W.  840.      isut  (o)  If  no  tinie  be  fixed  by  the  agreement 

he  need  not  do  so  where  the  vendor  does  not  for  making  a  title,  the  declaraiion  must  aver 

make  out  a  good  title,  id.;  or  discharges  the  that   a    iea>onable    time    for   doing    so    has 

vendee  from  so  doing  by  selling  the  estate  to  elapsed  ;  Suinorn  v.  Rhodes,  6  B.  ^J.  C.  261. 
auolher  persoa  j  or  by  notice  not  to  proceed, 
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of  which  said  several  premises,  (p)  the  plaintiff  not  only  lost  and  was  de- 
prived of  all  the  benefits  and  advantages  whicli  might  and  would  otherwise 
have  arisen  and  accrued  to  him  from  the  compleiion  of  the  said  purchase  by 
the  defendant,  but  was  put  to  great  charges  and  expenses,  amounting  in  the 

whole  to  a  large  sum  of  money,  to  wit,  £ ,  in  and  about  the  negociating 

and  agreeing  for  the  purchase  of  the  said  tenements  from  tlie  defendant  as 
aforesaid,  and  having  the  same  conveyed,  and  in  and  about  the  investigating 
the  title  to  the  said  tenements,  and  in  and  about  the  causing  divers  docu- 
ments and  writings  respecting  the  same  to  be  prej|ared,  and  in  and  about 
the  endeavouring  to  procure  the  completion  of  the  said  agreement  on  the 
defendant's  part  [and  in  and  about  the  defence  of  and  in  a  certain  suit  com- 
menced and  prosecuted  by  the  defendant  against  the  plaintiff  in  her  Ma- 
jesty's High  Court  of  Chancery  at  Westminster,  for  compelHng  a  specific 
performance  by  the  plaintiff  of  the  said  articles  of  agreement,  and  in  which 
suit  the  bill  filed  by  the  defendant  against  the  plaintiff  was  dismissed  by  the 
same  Court],  and  in  and  about  the  making  and  performing  of  divers  jour- 
neys and  otherwise  respecting  the  said  purchase ;  and  also  thereby  the 
plaintiff  lost  and  was  deprived  of  the  interest  and  profits  which  he  might 
and  would  otherwise  have  made  and  acquired  from  using  and  employing  the 

said  sum  of  ^ ,  so  paid  by  him  as  aforesaid,  and  other  moneys  provided 

and  kept  by  the  plaintiff  for  the  completion  of  the  said  purchase  [and  suf- 
fered and  sustained  divers  losses  to  a  large  amount,  to  wit,  to  the  amount  of 

£ ,  on  the  resale  of  certain  sheep,  bricks,  and  hurdles,  purchased  by  the 

plaintiff  for  the  stocking  of  the  said  farm,  lands  and  hereditaments,  and  im- 
proving the  same,  with  a  view  to  the  completion  of  the  said  purchase.]  And 
the  plaintiff  further  saith  that  he,  confiding  in  the  said  agreement  and  the 
said  promise  of  the  defendant,  did  afterwards,  to  wit,  on  {_^'c.']  make  and 
enter  into  a  certain  agreement,  to  wit,  with  one  E.  F.  for  the  sale  by  the 


(p)  Form,  &c.,  Hodges  v.  Lord  Litchfield,  filing  the  bill  in  equity  ;  5lh.  That  the  vendee 

9  Bing.  713  ;  3  M.&Sc.  201,  6.  C,     In  that  is  entitled  to  be  paid  at  the  rate  of  £5  per 

case,  (seel  liing.  New.  C.  492,)  it  was  held,  cent,  for  interest  on  his  deposit  money,  a!- 

that  in  an  action  for  damages,  brought  by  the  though   the  Court  of  Ch;inc-ery  had  ordered 

vendee  against  the  vendor  for  not  making  a  payment  at  the    rate    of  £4  per  cent.      In 

good  title  to  an  estate,  the  vendee  cannot  le-  .Sheviij    v.   Oke,  3    Dowl.  349,    it  was  held 

cover  for  expenses  incurred  in  negociating  ihe  that  interest  paid  by  a  purchaser  upon  money 

purchase,  or  for  having  the  estate  surveyed  ;  borrowed  by  him  to  complete  the  purchase, 

2nd.  That  he  is  entitled  to  recover  charges  in-  kept  idle  pending  an  endeavour  by  Ihe  vendor 

curred  in  investigating  the  title,  including  the  to  clear   up   the  title,   may  be  lecovered  as 

searching  for  judgments,  but  not  the  costs  of  damages  against  the  latter  in  an  action  for 

drawing  and  engrossing  a  conveyance  of  the  breach  of  his  contract.     See  further,  (.'hit.  jun. 

estate,   the    same    having   been    prematurely  Contr  Index,  "  Vendors."    Damages  for  loss 

prepared  ;  3rd.  That  the  vendor,  having  filed  of  bargain   in   general  recoverable  ;   Hopkins 

a  bill  in  equity  against  the  vendee,  for  u  spe-  v.  Giazehi-ook,  6  H.&  C.  31.     The  auctioneer 

cific  performance  of  the  contract,  which  was  is  liable  cii/.i/  for  the  deposit  paid  on  a  sale  by 

dismissed  with  costs,  and  which  were  paid  by  auction,  and  not  for  interest  or  expenses,  and 

the  vendor,  the  vendee  could  not  recover  his  should  be  sued  for  money  had  and  received  ; 

e.\tra  costs  beyond  the  taxed  costs  ;  4lh.  That  Chit.  jun.  Contr.  tit.  "  Vendors;"  Marring- 

the  vendee  could  not  recover  costs  incurred  in  ton  v.  lloggart,  1  B.  6c  Ad.  577. 
investigating  the  title  to  the  estate  after  the 
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plaintiff  to  the  said  E.  F.  of  the  said  tenements  and  premises  mentioned  in 
the  said  agreement  with  the  defendant,  at  and  for  a  large  price  or  sum  of 

money,  to  wit,  the  sum  of  £ ,  but  that  the  plaintiff,  on  account  of  the 

non-performance  of  the  defendant  of  the  said  agreement  so  made  by  him 
and  of  his  said  promise,  hath  been  and  is  unable  to  complete,  and  hath  been 
and  is  prevented  from  completing  his  said  agreement  with  the  said  E.  F.,  as 
he  otherwise  might  and  would  have  done,  and  thereby  the  plaintiff  hath  not 
only  lost  and  been  deprived  of  divers  great  gains,  profits  and  advantages, 
which  might  and  would  have  accrued  to  the  plaintiff  from  the  completion  of 
his  said  contract  with  the  said  E.  F.,  jjut  hath  been  put  to  and  hath  incurred 

divers  other  expenses  of  his  moneys,  to  wit,  £ ,  with  respect  to  such 

contract  and  incidental  thereto,  and  the  plaintiff  was  and  is  otherwise  injured. 
\^AM  money  had  and  received,  if  applicable,  account  stated,  <5'C.  as  ante,  48, 
Form  2.']    To  the  damage,  \8fc. 


OTHER    FORMS    BY    VENDEE    AGAIKST    VENDOR. 


7.  For  not  delivering  Abstract  according  to  Conditions  of  Sale. 
Smith  v.  Fanner,  1  M.  &  G.  802. 


].  For  Violation  of  a  Contract  to  sell  free  from  all  Incumbrances. 
Ballard  v.  Way,  1  M.  &  W.  526. 


9.  On  an  Agreement,  stating  that  Defendant  had  waived  the  Condi- 
tions of  Plaintiff's  delivering  an  Abstract. 

Seaton  v.  Booth,  4  A.  &  E.  528. 


10.  For  not  making  a  good  Title,  averring  Plaintiff's  readiness  to 
complete  and  imy  the  Purchase  Money  on  having  one. 

Metcalfe  v.  Fowler,  6  M.  &:  W.  830  ;  Sansum  v.  Rhodes,  6  B.  N.  C.  261. 


11.  J3y  an  Administratrix  against  the  Vendor  of  a  Freehold  Estate, 
for  not  delivering  an  Abstract  of  Title  to  the  Intestate,  whereby  he 
incurred  expense,  &c. 
See  form  held  good  on  demurrer,  Orme\.  Broughlon,  10  Bing.  533;  4  M. 

&  Sc.  417,  S.  C;  see  1  Williams  on  Executors. 
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12.  Vendee  v.  Vendor  of  a  Life  Interest  in  Stock,  sold  by  Auction,  to 
recover  Expenses,  &c.  the  Title  being  defective,  ^c.  (q) 
For  that  whereas  the  defendant,  by  his  auctioneers  and  agents  in  that 
behalf,  on  the  [4-c.]  caused  to  be  put  up  and  exposed  to  sale  by  public 
auction  the  life-interest  of  a  widow  lady,  represented  to  be  of  the  age  of 
fifty-eight  years,  in  the  sum  of  £760  new  four  per  cents.,  to  commence  on 
the  30th  July,  1828  ;  also  the  reversion  of  and  in  the  principal  sum,  receivable 
upon  the  demise  of  the  lady,  provided  any  of  her  five  children  then  living 
should  survive  her,  who  then  were  of  the  respective  ages  of  [<^-c.],  upon  and 
subject  to  the  following  amongst  other  conditions,  that  is  to  say,  3d  condition, 
that  the  purchaser  should  pay  down  immediately  a  deposit  of  £20  per  cent, 
in  part  of  the  purchase-money,  and  sign  an  agreement  to  pay  the  remainder 

on  or  before  the day  of then  next,  but  that  if  from  any  cause  the 

purchase  should  not  be  completed,  interest  should  be  paid  on  the  balance  of 
the  purchase  money  at  the  rate  of  £5  per  cent,  up  to  the  time  of  completing 
the  purchase,  that  the  purchaser  should  be  entitled  to  all  advantages  from  the 
hour  of  sale  ;  4th  condition,  that  the  purchaser  should  have  a  proper  assign- 
ment of  the  property  at  his  or  her  own  expense,  on  payment  of  the  remainder 
of  the  purchase-money  agreeably  to  the  third  condition;  and  the  plaintiff  in 
fact  saith  that  on  such  exposure  to  sale  as  aforesaid,  to  wit,  on  [4c.],  the 
plaintiff  was  declared  to  be  and  became  the  purchaser  of  the  said  life-interest 
and  reversion,  upon  and  subject  to  the  aforesaid  conditions,  for  a  certain 
sum  of  money,  to  wit,  £555,  and  then  paid  down  £111,  as  a  deposit  of  £20 
per  cent,  in  part  of  the  said  purchase-money,  and  then  signed  an  agreement 
to  pay  the  remainder  of  the  purchase-money  on  [Sfc.'\,  and  thereupon  after- 
wards, to  wit,  on  [tSc]  in  consideration  that  the  plaintiff,  at  the  request  of 
the  defendant,  had  then  promised  the  defendant  to  perform  all  things  in  the 
said  conditions  of  sale  contained  on  the  part  of  the  plaintiff  as  such  purchaser 
as  aforesaid  to  be  performed,  the  defendant  undertook  and  then  promised 
the  plaintiff  to  perform  all  things  in  the  said  conditions  mentioned  on  the  part 
of  the  defendant,  as  such  vendor  as  aforesaid,  to  be  performed  ;  and  although 
the  plaintiff,  on  the  day  and  year  first  aforesaid,  and  from  thence  until  and 
upon  the  [SfC.'],  and  from  thence  hitherto  hath  been  always  ready  and  willing 
to  perform  and  fulfil  all  things  in  the  said  conditions  mentioned  on  his  part 
and  behalf  as  such  purchaser  as  aforesaid  to  be  performed  and  fulfilled,  and 
to  pay  the  remainder  of  the  said  purchase-money,  and  the  expense  of  a 
proper  assignment  of  the  said  life-interest  and  reversion,  and  to  complete  the 
said  purchase,  whereof  the  defendant,  on  [<^"c.]  had  notice,  and  was  then 
requested  by  the  plaintiff  to  make  a  proper  assignment  of  the  said  life-interest 
and  reversion  as  aforesaid,  and  to  perform  the  said  conditions  and  his  the 


(q)  See  form,  6lC.,  Boyman  v.  Gutch,  7  Bing,  379 ;  5  M.  &  P.  222,  S.  C. 
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defendant's  promise  on  his  part,  nevertheless  the  defendant  disregarded  his 
said  promise  in  this,  to  wit,  that  at  the  time  of  the  said  exposure  to  sale, 
and  from  thence  until  and  upon  [^c]  and  from  thence  hitherto  he  had  not  a 
good  right  or  title  to  sell  or  assign,  or  cause  to  be  assigned,  to  the  defendant 
the  said  life-interest  and  reversion  in  pursuance  of  the  conditions  of  sale,  and 
did  not  nor  would,  at  the  time  for  completing  the  said  purchase,  or  at  any 
time  before  or  since,  show  or  make,  or  procure  to  be  made,  to  the  plaintiff  a 
proper  title  to  the  said  life-interest  and  reversion,  or  make  or  procure  to  be 
made  such  proper  assignment  as  aforesaid,  or  show  a  title  enabling  him  to  do 
so  according  to  the  said  conditions,  but  wholly  neglected  and  refused,  and 
still  doth  neglect  and  refuse  so  to  do,  by  reason  whereof  \_SfC.  Add  any 
special  damage,  as  in  Form  6,  ante,  196,  197,  and  a  count  for  money  had  and 
received,  if  applicable,  account  stated  and  breach,  ante,  48,  Form  2. 


WAREHOUSE  ROOM. 

Commencement  as  ante,  46,]  For  work  done  by  the  plaintiff  and  for 
warehouse  room  by  him  found  and  provided  in  and  about  the  stowing, 
keeping  and  taking  care  of  certain  goods  before  then  stowed,  kept  and  taken 
care  of  by  the  plaintiff  in  certain  warehouses  and  premises  of  the  plaintiff 
for  the  defendant,  at  his  request,  and  for  [^Add  account  stated  and  breach,  as 
ante,  48,  Form  1. 


WARRANTIES. 


Obs.  See  the  law  on  this  subject  collected  in  2  Stark.  Ev.  3d  ed.  tit.  "Warranty;" 
Chit.  jun.  Contr.  Index  in  voc. ;  Ros.  Evid.  6th  ed.  248.  The  general  rule  is, 
that  a  warranty  as  to  the  quality,  goodness,  or  value  of  goods  sold  is  not  implied, 
however  large  the  price  given  may  be;  Parkinson  v.  Lee,  2  East,  314;  La 
Neuville  v.  Nourse,  3  Camp.  O.")!.  But  where  the  buyer  may  be  reasonably 
supposed  to  rely  on  the  skill  and  judgment  of  the  seller,  {Broicn  v.  Edgington, 
2  M.  &  G.  279,)  more  especially  in  the  case  of  mamifactured  goods,  there  is  an 
implied  warranty  that  they  shall  be  reasonably  fit  for  the  particular  purpose  for 
which  tlioy  are  known  by  the  seller  to  be  ordered  and  wanted  by  the  vendee,  see 
post,  Form  4,  and  note  thereon  ;  Sltcphevd  v.  Fi/bus,  3  M.  &  G.  8GS ;  except 
when  a  known  ascertained  article  is  speciiically  ordered  by  the  buyer,  in  that 
case  he  takes  the  risk  of  its  not  answering ;  Olip/iant  v.  Bailey,  .')  Q.  B.  288 ; 
Chanter  v.  Hopkins,  4  M.  Sc  W.  399.  And  a  warranty  tliat  goods  are  of  a 
merchantable  quality  of  the  denomination  ordered  is  implied,  where,  at  the  time 
of  sale,  the  vendee  has  no  opportunity  of  inspecting  their  quality,  and  is  ignorant 
thereof,  and  must  therefore  be  supposed  to  have  understood  that  goods  of  that 
quality  would  be  delivered  ;  Gardiner  v.  Grui/,  4  Camp.  144  ;  Chit.  jun.  Contr. 
And  where  goods  are  sold  by  sample,  there  is  an  implied  warranty  that  the  bulk 
answers  the  description  and  quality  of  the  sample,  see  post,  Form  2,  and  note 
thereon.  The  remedy  for  the  breach  of  an  express  or  implied  warranty  is 
assumpsit  or  case,  see  forms  in  Case,  post.  In  cases  of  fraud  without  warranty, 
Case  is  the  remedy.  In  instances  of  broken  warranty,  where  the  price  has  been 
paid,  the  vendee  may  recover  it  back  upon  the  common  indebitatus  count  (in 
assumpsit  or  debt)  for  money  had  and   received,  as  on  a  failure  of  the  original 
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consideration,  in  either  of  the  following  cases— 1st.  If  there  be  an  cr/jr ess  stipu- 
lation ill  the  original  agreement  that  the  contract  should  be  rescinded  and  void 
if  the  warranty  be  untrue  ;  2dly,  If  both  parties  subsequently  agree  to  rescind  the 
bargain  ;  or  3dly,  in  cases  of  Jraud,  with  an  offer  to  return  the  goods ;  see  Gom- 
pcrli  V. ' Denton,  1  C.  &  M.  207  ;  Street  v.  Blay,  2  B.  &  Ad.  459,  573  ;  Ediuurds 
V.  Cliapman,  1  M.  &  W.  231 ;  and  cases  Chit.  jun.  Contr.  In  other  cases  the  de- 
claration must  be  special  to  try  the  question  of  warranty.  A  special  action  for 
the  breach  of  a  warranty  lies  without  offering  to  return  the  goods  or  complamuig 
of  the  breach,  see  PatieshuU  v.  Tranter,  3  A.  &  E.  103  ;  S.  C.  Chit.  jun.  Contr. ; 
and  without  proof  of  special  or  any  damage  ;  Street  v.  Blay,  2  B.  &  Ad.  459 ; 
Chit.  jun.  Contr. 


1.  Declaration  for  the  Breach  of  a  Warranty  of  the  soundness  of  a 

Horse. 

Commencement,  ante,  5.]     For  that  whereas  on  the day  of ,  a.  d. 

,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 

would  (r)  buy  of  the  defendant  a  certain  horse  (s)  for  a  certain  price,  (<)  to  wit» 
£ ,  to  be  paid  by  the  plaintiff  to  the  defendant,  he  the  defendant  under- 
took and  then  promised  the  plaintiff  that  the  said  horse  then  was  sound;  (u) 
and  the  plaintiff  avers  that  he  did  then  buy  the  said  horse  of  the  defendant  and 
pay  him  for  the  same  the  said  sum  of  money,  (x)  yet  the  defendant  disregarded 
his  said  promise  and  deceived  the  plaintiff  in  this,  to  wit,  that  the  said  horse, 
at  the  time  of  the  making  of  the  said  promise  of  the  defendant,  was  not  sound, 
contrary  to  the  defendant's  said  undertaking,  whereby  the  said  horse  became 
and  was  of  no  use  or  value  to  the  plaintiff,  and  the  plaintiff  hath  necessarily 
incurred  a  great  charge  and  expense  of  his  money,  to  wit,  to  the  amount  of 

£ ,  in  and  about  the  causing  the  said  horse  to  be  examined,  and  the 

feeding,  keeping  and  taking  care(?/)  of  the  same,  and  incidental  thereto. 
["  And  the  plaintiff  avers  that  he,  confiding  in  the  defendant's  said  promise, 


(r)  "  Had  bought"  would  be  bad,  as  an  If  it  were  a  warranty,  with  an  exception  as  to 

executed  consideration  will  not  support  llie  a  particular  defect,  &c.  the  exception  should 

subsequent  promise;    Roscoria  v.  Tlio7)ins,  3  be  stated ;  see  Jones  v.   Cowley,  4  B.  &  C. 

Q.  B.  234 ;  ante,  48,  note  (<y).  445  ;  see  further  Poltherd  v.  Puncheon,  2  D. 

(s)  No  variance,  although  it  was  a  mare  ;  &  R.  10  ;  Button  v.  Corder,  7  Taunt.  405  ; 

Ware  v.  Jndu,2  C.  &  P.  351.  Gray  v.  C'dj,  4  B.  &  C.  108.     As  to  amend- 

(t)  No  variance,  although  part  of  the  price  menl  at  the  trial  in  case  of  variance,  see  3  & 
was  paid  by  giving  goods  of  a  specified  value  ;  4  W.  4,  c.  42,  s.  23,  jiost.  In  case  there  was 
Hands  v.  Burton,  9  East,  349.  In  assumpsit  an  exception  in  the  warranty,  there  should  be 
on  the  warranty  of  a  horse,  the  consideration  an  averment  thai  the  horse  was  unsound  in 
stated  for  the  warranty  was,  that  the  plaintiff  other  respects  than  in  reference  to  the  ex- 
would  purchase  the  horse  for  £63,  but  the  cepted  defect. 

consideration  as  proved  was,  that  the  plaintift  (i)  Aver  the  payment  if  the  fact  be  so; 

would  pay  that  sum,  and    if  the  horse  was  but  such  payment  is  not  essential  to  support 

lucky  would  give  the  defeudant  £5  more  or  the  action. 

the  buying  of  another  horse;  held  no  variance,  (y)  This  expense  may  he  recovered  if  the 

the  conditional  promise  omitted  in  the  decla-  horse  was  tendered  to  the  defendant  within  a 

ration  being  too  vague  to  be  legally  enforced,  reasonable  time    after   the    unsoundness  was 

and  not  amounting  in  point  of  law  to  u  pro-  discovered,  otherwise  not ;  Casuetl  v.  Coares, 

raise  ;  Geet/iin^  v.  Lynn,  2  B.  6c  Ad.  232  ;  1  Taunt.  568  ;  Ellis  v.  Chinnock,  7  C.  &  P. 

and  see  Saxby  v.  Wilkin,  1  D.  &  L.  281.  169.     But  in  any  event  the  keep  can  be  re- 

(»)  Meaning  of  the  term  "sound  ;"  Ai(i(/e/<  covered  only  to  the  time  when  a  fair  oppor- 

V.  Burnanl,  1  C.  &:  -Marsh,  291  ;  S.  C.  9  M.  tunity  of  re-selling  occurs  ;  M'Kenzies  v.  Han- 

&c  VV.  668.     The  substance  and  meaning  or  cock,  Ry.  &:  M.  436,  per  Littledale,  J. 
exact  terms  of  the  warranty  must  be  stated. 
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did  afterwards  and  before  he  discovered  the  said  unsoundness,  to  wit,  on 

[<^c.]  sell  the  said  horse,  to  wit,  to  one  E.  F.  for  a  large  sum,  to  wit,  £ , 

and  then  warranted  and  promised  the  said  E.  F.  that  the  said  horse  was 
sound,  and  that  by  reason  of  the  said  unsoundness  the  plaintiff  was  after- 
wards, to  wit,  on  [4'C.],  compelled  to  pay  to  the  said  E.  F.  a  large  sum,  to 

wit,  the  sum  of  £ ,  for  his  damages  by  him  sustained  on  occasion  of  the 

said  breach  of  warranty,  and  also  a  large  sum,  to  wit,  £ ,  for  the  costs 

of  the  said  E.  F.  by  him  sustained  in  commencing  and  prosecuting  a  certain 
action  brought  by  him  in  the  said  court  here,  against  the  plaintiff  on  the  last- 
mentioned  warranty  and  promise  ;  and  thereby  also  the   plaintiff  incurred 

great  expenses,  to  wit,  to  the  amount  of  £ ,  in  defending  and  settling 

the  said  action  ;  (z)  ]  [//"  the  horse  was  not  sold,  the  following  special  damage 
may  be  applicable ;  see  Clarke  v.  Maynard,  G  A.  &  E.  520;  S.  C.  7  C.  &  P. 
741  :  "  And  the  plaintiff  avers  that  he  was  forced  and  obliged  to  keep  the 
said  horse  at  his  own  expense  for  a  long  time,  to  wit,  one  month  after  he  dis- 
covered the  said  unsoundness,  and  before  he  could  get  the  same  resold,  and 
that  the  said  horse  became  and  was  during  that  time  more  valuable,  to  wit, 
to  the  amount  of  £10,  than  it  was  at  the  time  of  the  said  sale,  solely  by 
reason  of  the  care  and  expense  so  during  the  time  when  the  same  was  in  his 
possession  as  aforesaid  bestowed  upon  the  same  by  the  plaintiff,  and  the 
plaintiff  thereby  incurred  the  said  expense  of  £\0  of  his  money,"]  and  by 
reason  of  the  premises  the  plaintiff  was  and  is  otherwise  injured.  \^Add  a 
count  for  money  had  and  received,  which  would  be  allowed  under  the  new  rules ; 
Cahoon  v.  Burford,  2  D.  &  L.  234 ;  S.  C.  13  M.  &  W.  136  ;  account  stated, 
and  breach  as  ante,  48,  Form  2. 

2.  On  a  Warranty  that  Goods  sold  hy  Sample  were  equal 
to  the  Sample,  (a) 

For  that  whereas  the  defendant,  before  and  at  the  time  of  the  making  of 
his  promise  hereinafter  mentioned,  was  possessed  of  certain  goods,  to  wit, 
ten  quarters  of  barley,  and  then  produced  and  showed  to  the  plaintiff  a  cer- 
tain small  quantity  of  barley  as  a  sample  of  the  said  ten  quarters  of  barley^ 
and  thereupon  heretofore,  to  wit,  on  [<§"C.]  in  consideration  that  the  plaintiff, 
at  the  defendant's  request,   would  buy  of  him  the  defendant  the  said  ten 

quarters  of  barley,  at  and  for  a  certain  price,  to  wit,  £ ,  the  defendant 

then  promised  the  plaintiff  to  deliver  to  him  the  said  ten  quarters  of  barley, 

(z)  See  Lewis  V.  Pea/te, 7 Taunt.  153  ;  and  not  referred  to;  Meyer  v.  Everth,  4  Camp. 

ante,  note  ;  the  loss  of  a   bargain  for  resale  22  ;  Gardiner  v.  Gray,  id.  145  ;  Tyev.  Fyn- 

cannot  be  recovered  as  special  damage ;  Clarke  more,  3  Camp.  462  ;  in  which  case  the  remedy 

V.  Maynard,  supra.  would  lie  in  case  for  the  deceit.    It  would  be 

(a)  See  ante  ;   Parkinson  v.  Lee,  2  East,  incorrect  in  the  above  case  to  lay  a  promise 

314;  Parker  v.  Palmer,  4   B.  &   Al.  387.  that  the  goods  should  be  of  a  particular  qua- 

There  is  an  implied  warranty   to  the  eflTect  lily  or  good  and  merchantable  ;  id, ;  Laing  v. 

stated  in  the  above  case;  unless  the  contract  Fidgeon,  4  Cainp.  169  ;  6  Taunt.  108,  6'.  C. 
be  reduced  into  writing,  and  the  sample  be 
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and  that  the  same  were  equal  in  quality  and  description  to  the  said  sample 
thereof  so  produced  and  shown  to  the  plaintiff'  as  aforesaid,  and  the  plaintiff 
avers  that  he  then  bought  the  said  ten  quarters  of  barley  of  the  defendant, 
and  paid  him  for  the  same  the  said  price  thereof  on  the  terms  aforesaid,  and 
the  defendant  then  delivered  the  said  quarters  of  barley  to  the  plaintiff  3  yet 
the  defendant  disregarded  his  promise  and  deceived  the  plaintiff  in  this,  to 
wit,  that  at  the  time  of  the  making  of  the  said  promise  of  the  defendant, 
the  said  ten  quarters  of  barley  were  not  equal  in  quality  or  description  to  the 
said  sample  thereof,  and  were  and  are  of  a  different  and  much  inferior  quality 
and  description  and  of  much  less  value,  whereby  the  plaintiff  lost  divers 
gains  and  profits  which  would  otherwise  have  accrued  to  him,  and  is  other- 
wise injured,  [see  conclusion,  Sfc.ofVoxxa  1.]     To  the  plaintiff 's  damage  [8^c. 


3.  On  a  Warranty  that  manufactured  Goods  were  jit  for  the  purpose 
for  ichich  theij  were  bought,  (b) 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise  by 
the  defendant  hereinafter  next  mentioned,  the  plaintiff  was  possessed  of  a 
certain  ship,  and  was  desirous  of  sheathing  the  same  with  copper,  and  the 

defendant  was  then  possessed  of  certain  copper,  to  wit,  cwt,  of  copper 

before  then  manufactured,  ["  to  wit,  by  the  defendant,"  insert  this,  if  the  fact 
be  $0,1  and  the  plaintiff  was  desirous  of  buying  the  same  for  the  purpose  of 
therewith  sheathing  the  said  ship,  in  case  the  same  was  fit  and  proper  for 
that  purpose,  of  all  which  the  defendant  then  had  notice  ;  and  thereupon 
heretofore,  to  wit,  on  {_Sfc.~\  in  consideration  that  the  plaintiff,  at  the  de- 
fendant's request,  would  buy  of  him  the  said  copper  to  be  used  for  the  pur- 
pose aforesaid,  at  and  for  a  certain  price,  to  wit,  £ ,  the  defendant  then 

promised  the  plaintiff  that  the  said  copper  was  reasonably  fit  and  proper  to 
be  used  for  the  purpose  (c)  aforesaid,  to  wit,  of  sheathing  therewith  the  said 
ship  of  the  plaintiff;  and  the  plaintiff  avers  that  he  did  accordingly  then 
buy  the  said  copper  of  the  defendant,  and  the  defendant  then  sold  the  same 
to  the  plaintiff  to  be  used  for  the  purpose  aforesaid,  and  thereupon  the 
plaintiff  then  paid  the  defendant  for  the  same  the  said  price  thereof,  yet  the 
defendant  disregarded  his  promise  in  this,  to  wit,  that  the  said  copper  was 
not  at  the  time  of  the  making  of  the  said  promise  of  the  defendant,  nor 
afterwards  hitherto,  reasonably  fit  or  proper  to  be  used  for  the  purpose  of 
sheathing   the  said  ship  of  the  plaintiff,  and    was  then  wholly  unfit  and 

(6)  This  warranty  would  be  implied  by  law  (c)  The  purpose  must  be  specially  pointed 

Irom  the  contract  of  sale  ;  Shepherd  v.  Pi/hus,  out,  and  the  above  cause  of  action  could  not 

3  M.  6c  G.  868;  see  ante,  187,  note  (»h)  j  be  given  in  evidence  under  a  count  alleging 

Jones  V.  Bright,  5  Uing.  533  j  Bluett  v.  Os-  generally  that  ihe  copper  was  bought  under  a 

borne,  1  Stark.  R.  384  ;  Gray  v.  Cox,  1  C.  6c  warranty  that  it  was  reasonably  fit  for  use, 

P.  184  ;  4  B.  &  C.  115,  6'.  C. ;  see  another  with  breach  of  that  warranty  ;   Shepherd  v. 

form  in  case,  Broun  v.  Edgingion,  2  Sc.  N.  Piibus,  3  M.  &  G.  868. 
R.  496  ;  S.  C.  2  M.  &  G.  279. 
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improper,  and  of  little  or  no  use  or  value  in  that  behalf,  [*'  and  the  plaintiff 
avers  that  he,  confiding  in  the  defendant's  said  promise,  did  afterwards,  to  wit, 
on"  [<^c.]  use  the  said  copper  for  the  purpose  of  sheathing  his  said  ship,  and 
did  sheath  the  same  therewith,  and  by  reason  of  the  premises  the  plaintiff 
afterwards,  to  wit,  on  [c^c]  incurred  a  great  expense,  to  wit,  to  the  amount  of 

£ ,  in  having  the  said  copper  removed  from  his  said  ship,  and  causing 

the  same  to  be  sheathed  with  other  and  proper  copper,  and  was  and  is  other- 
wise injured."  (rf)]     To  the  plaintiff's  damage,  ISfC. 


4.  On  a  Warranty  that  Lemons  sold  by  Auction  were  Lisbon 

Lemons. 
For  that  whereas  the  defendant  heretofore,  to  wit,  on  [^'c]  caused  to  be 
put  up  and  exposed  to  sale  by  public  auction  divers,  to  wit,  128  boxes  of 
lemons,  as  and  for  Lisbon  lemons,  upon  and  subject  to  the  following  (amongst 
other)  conditions  of  sale,  that  is  to  say,  \_here  state  the  principal  conditions  of 
sale  relative  to  the  case]  ;  and  the  plaintiff  saith  that  on  such  exposure  to 
sale,  to  wit,  on  [^c]  he  became  and  was  the  purchaser  of  the  said  lemons 
as  and  for  Lisbon  lemons  as  aforesaid,  and  upon  and  according  to  the  said 

conditions,  for  a  certain  price,  to  wit,  £ ,  and  then  paid  to  the  defendant 

a  large  sum  of  money,  to  wit,  £ ,  as  a  deposit  of  25  per  cent,  on  the 

price  of  the  said  lemons,  [^according  to  the  conditions'] ;  and  thereupon  after- 
wards, to  wit,  on  the  day  and  year  first  mentioned,  in  consideration  of  the 
premises,  and  that  the  plaintiff,  at  the  defendant's  request,  had  then  promised 
the  defendant  to  perform  the  said  conditions  of  sale  on  his  the  plaintiff's 
part,  he  the  defendant  then  promised  the  plaintiff  to  perform  the  said  con- 
ditions of  sale  on  the  part  of  him  the  defendant,  and  that  the  said  lemons,  at 
the  time  of  the  said  sale  and  of  the  making  of  the  said  promise  of  the 
defendant,  were  Lisbon  lemons  ;  and  although  the  plaintiff  hath  always  since 
he  became  the  purchaser  of  the  said  lemons  as  aforesaid  been  ready  and 
willing  to  perform  and  fulfil  the  said  conditions  of  sale  in  all  things  on  his 
part  to  be  performed,  whereof  the  defendant  hath  always  had  notice,  yet  the 
defendant  did  not  perform  or  regard  his  said  promise,  but  thereby  deceived 
the  plaintiff  in  this,  to  wit,  that  the  said  lemons  so  sold  to  and  purchased  by 
the  plaintiff  as  aforesaid  were  not  at  the  time  of  the  said  sale  thereof,  or  of 
the  making  of  the  said  promise  of  the  defendant,  Lisbon  lemons,  but  on  the 
contrary  thereof  were  of  a  different  and  much  inferior  quality  and  description 
to  Lisbon  lemons,  and  became  and  were  of  no  use  or  value  to  the  plaintiff. 
\Conclitde  as  directed,  supra,  Form  1. 


(d)  Of  course  the  allegation  of  damage  will  depend  on  the  facts,  see  Form  1. 
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5.  For  selling  Pictures  as  Canalettis  which  vjere  not  so. 

Power  V.  Barham,  4  A.  &  E.  473  ;  S.  C.  \  Mood.  &  Rob.  507 ;  and 
7  Car.  &  P.  356. 


6.  On  the  Warranty  of  a  Horse,  on  an  Exchajige  of  Horses,  (e) 

For  that  whereas,  on  the day  of ,  a.  d. ,  in  consideration 

that  the  plaintiff,  at  the  request  of  the  defendant,  would  deliver  to  the  de- 
fendant a  certain  horse  of  the  plaintiff  of  great  value,  and  would  also  pay  to 

the  defendant  £ in  exchange  for  a  certain  horse  of  the  defendant,  he 

the  defendant  then  promised  the  plaintiff  that  the  said  last  mentioned  horse 
then  was  sound ;  and  the  plaintiff  avers  that  he  did  then  deliver  to  the 
defendant  the  said  first-mentioned  horse,  and  did  also  then  pay  him  the  said 
sum  of  money  in  exchange  for  the  said  horse  so  to  be  delivered  to  the  plain- 
tiff; yet  the  defendant  disregarded  his  said  promise  in  this,  to  wit,  that  the 
said  horse  of  the  defendant  at  the  time  of  the  making  of  his  said  promise  was 
not  sound,  whereby  the  same  became  and  was  of  no  use  or  value  to  the 
plaintiff,  and  thereby  {_SfC.  state  special  damage  as  in  Form  1 ,  ante,  and  con- 
clude as  there  directed. 


7.  Upon  the  implied  Warranty  of  a  Vendor  of  Goods  sold  to  the 
Plaintiff,  that  the  Defendant  had  power  to  sell  them.{f) 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  defendant's 
promise  hereinafter  mentioned,  the  defendant  had  in  his  possession  certain 

goods,  to  wit, ,  and  was  apparently  the  owner  thereof,  and  thereupon, 

on  [<^c.]  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  buy  of  him  the  said  goods  at  and  for  a  certain  sum  of  money,  to  wit, 

£ ,  the  defendant  then  promised  the  plaintiff  that  he  the  defendant  then 

had  lawful  right  and  title  to  sell  and  dispose  of  the  said  goods  as  aforesaid  ; 
and  the  plaintiff  avers  that  he  did  then  buy  of  the  defendant  the  said  goods 
at  and  for  the  said  sum  of  money,  and  did  then  pay  him  the  said  sum  for 
the  same  ;  but  the  defendant  disregarded  his  said  promise  in  this,  to  wit, 
that  he  the  defendant  at  the  time  of  the  said  promise  and  sale  had  not  lawful 
right  or  title,  or  any  right  or  title,  to  sell  or  dispose  of  the  said  goods  or  any  of 
them  as  aforesaid  ;  whereby  and  by  reason  of  the  premises  one  E.  F.,  having 
the  lawful  right  and  title  to  the  said  goods,  afterwards,  to  wit,  on  the 

(e)  See  a  form,  Fairmaner  v.  Biidrf,  7  Bing.  (/  )  See  Chit.  jun.  Contr. ;  Allen  v.  Hop- 

574  ;  5   M.  i>:    P.  534.  S.  C,  and   Form    i,  kbn,  13  M.  &  W.94  ;   Keeble  v,  Payne,  8  A. 

ante.     A  wairanty  of  soundness  is  not  imp^ed  &    E.   554;   Lee  v.   Shore,    1   B.   i    C.  94. 

upon  the  exchange  of  horses  ;  see  La  NeuLille  In  cases  of  actual  fraud.  Case  would  be  the 

V.  Xoune,  3  Camp.  351 ;  Emanuel  v.  Dant,  moie  appropriate  form  of  action. 
id.  299.  » 
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day  of ,  A,  D. ,  demanded  possession  of  the  same  from  the  plaintiff, 

and  the  plaintiff  was  accordingly  forced  and  obliged  to  deliver,  and  did  then 
deliver  and  give  up  the  same  to  the  said  E.  F,,  and  the  said  goods  then 
became  and  were  and  are  wholly  lost  to  tlie  plaintiff,  and  he  hath  been 
deprived  of  the  benefits  and  profits  he  would  otherwise  have  derived  and 
acquired  from  the  same,  [^conclude  as  directed  in  Form  1,  ante,  201.]  To  the 
plaintiff's  damage  of  £ ,  and  therefore  he  brings  his  suit,  &c. 


WHARFAGE. 


JBy  a  Wharfinger  for  Lighterage,  Wharfage,  and  warehousing  Goods. 

Commencement  as  ante,  46,  Form  1.]  For  the  lighterage,  \_see  Form  3, 
ante,  99j]  wharfage,  and  warehouse  room  of  divers  goods,  wares,  and  mer- 
chandize by  the  plaintiff  before  that  time  shipped  and  landed  in  and  by 
certain  lighters  and  other  vessels  of  him  the  plaintiff,  and  deposited  and 
kept  in  and  upon  a  certain  wharf  and  certain  warehouses  and  premises  of 
the  plaintiff,  for  the  defendant  and  at  his  request ;  and  for  ^add  account  stated 
and  breach,  as  ante,  48,  Form  1. 


WITNESS. 


By  a  Witness  for  his  Expenses. 

Commencement  as  ante,  46.]  For  work  done  and  expenses  {g)  necessarily 
incurred  by  the  plaintiff  in  travelling  and  attending  as  a  witness  for  and  on 
the  behalf  of  the  defendant  and  at  his  request,  in  order  to  give  his  the 
plaintiff's  evidence  upon  the  trial  of  a  certain  action  before  then  depending 
in  the  Court  of  ["  Q.  B."  or  "  C.  P."  or  "  Exchequer  of  Pleas,"  at  "  West- 
minster,"] wherein  the  defendant  was  [plaintiff]  and  one  E.  F.  was  [de- 
fendant ;]  and  for  [^add  money  paid,  account  stated  and  breach,  ante  47. 


WORK  AND  MATERIALS. 


Obs.  See  in  genera],  Chit.  jun.  Contr. ;  2  Stark.  Evid.  3d  ed.  tit.  "  Work;"  Roscoe 
on  Evid.  tit.  "  Work."  See  the  common  indebitatus  count  in  assumpsit,  ante, 
46;  and  as  to  when  it  lies,  45,  obs.  See  the  usual  indebitatus  counts  for  Attor- 
neys, Surgeons  and  Apothecaries,  ante,  67,  62  ;  Auctioneers,  &c.,  ante,  72 ;  Car- 

(g)  A  witness  may  sue  for  his  reasonable  CoUim  v.   Gndefroy,  1  B.  &  Ad.  950.     He 

expenses,  but  not  for  loss  of  time,  although  may  sue,  though  not  examined,  because  his 

he  bean  attorney  ;  Chit.  jun.  Contr. ;  Hallett  expenses  were  not  tendered,  id.     Attorney  in 

V.  Mears,  13  East,  15  ;  Edmonds  v.  Pearsim,  the  cause    not  personally   liable   to   witness 

3  C.  &  P.  113  :  Willis  v.  Peckham,  1  B.  &  whom  he  subpoenas  for  expenses  :  Robins  v. 

B.  514  ;  Moor  v.  Adams,  5  M.  &  Sel.  156;  Bridge,  3  M.  &  W.  1 14. 
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riers,  anie,  99,  Forms  1,  2,  3  ;  a  Servant's  salary  or  wages,  ante,  161 ;  Under- 
takers, &c.  ante,  189. 

Where  the  plaintiff  was  to  be  paid  an  entire  sum  on  the  completion  of  the  work, 
and  the  defendant  has  wrongfully  discharged  the  plaintiff  from  completing  work 
agreed  to  be  performed ;  or  where,  although  the  contract  contains  no  particular 
clause  as  to  payment,  the  plaintiff  claims,  not  only  the  price  and  value  of  the 
work  and  materials  actually/  done  and  provided,  but  also  damages  for  the  loss  of 
the  profits  he  would  have  acquired  had  the  defendant  allowed  him  to  finish  the 
work  agreed  for,  the  declaration  should  be  special ;  see  ante,  tit.  "  Master  and 
Servant,"  p.  161,  note  (</)  ;  Hulte  v.  Heightman,  2  East,  145.  It  is  also  proper 
to  declare  specially  where  the  plaintiff  was  to  be  paid  by  a  bill  of  exchange,  and 
the  bill  would  not,  if  given,  have  been  due  when  the  writ  was  issued;  ante,  176, 
"  Sale  of  Goods."  And  it  is  often  prudent  to  declare  specially  on  a  written 
agreement  to  perform  work,  &c.  although  the  common  count  would  be  sufficient. 
A  special  count  on  an  agreement,  with  the  common  count  for  the  same  work, 
would  not,  in  reference  to  the  new  Rules,  be  now  allowed.  But  there  may  be  a 
special  count  on  an  agreement,  and  the  common  count  for  extra  work,  (as  to 
which  see  Pepper  v.  Burland,  Peake's  R.  103  ;  Wilmot  v.  Smith,  .'}  C.  &  P. 
453  :   Lovelock  v.  King,  1  M.  &  Rob.  60 ;  Chit,  jun,  Contr.) 

Where  there  is  a  special  contract  to  perform  work,  &c.  in  a  particular  manner, 
and  the  plaintiff  has  done  work,  &c.  hut  has  departed  from  the  contract  in 
regard  to  the  description  or  quality  of  the  work  or  materials,  he  is  entitled 
to  recover  to  the  extent  of  the  real  value  of  the  work  and  materials  actually 
done  and  provided,  and  the  benefit  whereof  the  plaintiff  has  received,  (not 
the  sum  fixed  by  the  contract,)  but  must  7iot  declare  in  such  case  specially 
upon  the  contract;  sec  Chit.  Contr.;  Allen  v.  Cameron,  1  C.  &  M.  832.  In 
Chapel  V.  Hicks,  2  C.  &  M.  214,  which  was  an  action  on  a  special  contract  for 
work  done  under  the  contract,  and  for  work,  labour,  and  materials  generally,  it 
was  held  that  the  defendant  may  give  in  evidence  that  the  work  has  been  done 
improperly,  and  not  agreeably  to  the  contract ;  and  the  plaintiff  in  that  case 
will  only  be  entitled  to  recover  the  real  value  of  the  work  done  and  the  materials 
supplied  :  and  Lord  Li/ndhurst,  C.  B.  said,  "  If  the  plaintiff  has  not  performed 
the  work  in  the  manner  which  by  the  contract  he  agreed  to  do,  he  cannot 
recover  on  the  contract,  but  must  recover  on  the  counts  in  his  declaration  for  the 
work  which  he  has  done.  Suppose,  on  a  contract  to  build  a  house  of  Baltic 
timber,  the  contractor  builds  it  of  timber  of  a  different  description,  upon  what 
principle  is  he  entitled  to  recover,  except  for  the  work,  labour  and  materials  ? 
It  cannot  be  consistent  with  reason,  that  a  party  who  has  not  performed  his 
contract  should  recover  the  full  amount  for  which  he  has  stipulated,  and  that 
the  other  party  should  be  driven  to  a  cross  action  against  him  for  not  perform- 
ing the  work  according  to  the  contract."  And  see  Buillie  v.  Kell,  4  Bing.  N.  C. 
638. 

In  general,  where  the  contract  is  to  complete  an  article,  no  remuneration  is 
recoverable  for  partial  work  done ;  Sinclair  v.  Botvles,  9  B.  &  C.  92.  But  a 
shipwright  may  recover  to  the  extent  of  partial  repairs  done  to  a  ship,  though 
he  were  employed  (generally)  to  put  it  in  thorough  repair;  Roberts  v.  Hove- 
loch,  3  B.  &  Ad.  404.  In  the  case  of  a  contract  to  make  an  article  with  mate- 
rials the  property  of  or  to  be  provided  by  the  workman,  if  the  specific  article 
ordered  has  not  become  the  proper ty  of  the  person  who  employed  the  workman, 
by  having  been  appropriated  to  the  use  of,  or  set  apart  and  accepted  by  the 
employer,  or  treated  by  both  parties  as  his  property,  the  price  of  work  and 
materials  cannot  be  recovered  upon  the  common  count ;  and  the  declaration 
should  be  specially  framed  for  not  accepting  the  article,  stating  that  the  plaintiff 
was  to  manufacture  it,  and  did  so,  and  was  ready  to  deliver  it,  &c. ;  see  Forms, 
ante,  176  to  179;  and  cases  collected  Chit.  jun.  Contr. ;  Atkinson  v.  Bell,  8  B. 
&  C.  277;  Carruthers  v.  Payne,  5  Bing.  270  ;  Mabcrley  v.  Sheppard,  10  Bing. 
99;  Elliott  V.  Pi/bus,  10  Biiig.  512;  Alexander  \.  Gardner,  1  Bing.  N.  C.  671. 
A  contract  for  goods  of  the  value  of  £10  or  upwards  must  be  in  writing  and 
signed  by  the  party  charged,  although  the  goods  are  to  be  made,  &c.  at  a  future 
time  ;  9  Geo.  4,  c.  14,  s.  7.  As  to  a  parol  agreement  for  additions,  see  Hoad- 
ley  V.  Maclain,  10  Bing.  482. 
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1.  Special  Form  for  Work  done  under  an  Agreement.  Qi) 
Commencement,  ante,  5.]  For  that  whereas  on  [SfC.']  by  a  certain  agreement 
then  made  between  the  plaintiff  and  the  defendant,  the  plaintiff  agreed  to  make 
for  the  defendant  [a  three  horse  power  portable  threshing  machine,  to  be 
worked  by  a  four  horse  works,  to  thresh  from  twenty  to  twenty-five  quarters 
of  wheat  in  a  day  ;  to  put  up  the  new  machine  atTanholt,  where  an  old  one 
then  stood,  in  a  complete  workmanlike  manner,  and  to  take  down,  at  the  plain- 
tiff's own  expense,  the  old  one  then  standing  at  Tanholt,  the  defendant  to  de- 
liver the  old  machine  at  the  plaintiff's  yard  at  P.,  and  also  to  fetch  the  new 
one  to  T,,  the  old  one  to  be  taken  by  the  plaintiff  at  £20,  and  the  defendant 
to  pay  to  the  plaintiff  £30  in  exchange  for  the  new  one,  and  the  new  machine 
to  be  put  down  in  a  complete  working  state  in  two  months  from  the  date  of 
the  agreement;]  and  thereupon,  on  the  day  and  year  first  mentioned,  in 
consideration  of  the  said  agreement,  and  that  the  plaintiff,  at  the  defendant's 
request,  had  then  promised  the  defendant  to  perform  the  said  agreement  on 
his  the  plaintiff's  part,  the  defendant  then  promised  the  plaintiff  to  perform 
the  said  agreement  on  his  the  defendant's  part ;  and  the  plaintiff  avers,  that 
he  afterwards  and  within  the  time  mentioned  in  the  agreement,  to  wit,  on 
[4-c.]  made  the  said  three  horse  portable  threshing  machine  for  the  defend- 
ant, and  did,  within  such  time  as  aforesaid,  to  wit,  on  [4-c.],  put  up  the  new 
machine  at  T.  where  the  old  machine  stood  as  aforesaid,  in  a  complete 
workmanlike  manner,  and  then  took  down  the  old  one  at  his  own  expense, 
and  did  then  take  the  same  at  £20,  according  to  the  provisions  of  the  said 
agreement ;  and  although  the  said  new  machine  was  put  down  in  a  complete 
working  state  within  the  time  in  that  behalf  mentioned,  and  was  capable  of 
working  from  twenty  to  twenty-five  quarters  of  wheat  in  a  day,  and  of  being 
worked  by  a  four  horse  works,  according  to  the  said  agreement,  whereof 
the  defendant  then  had  notice,  and  although  the  defendant  was  then  requested 
by  the  plaintiff  to  pay  him  the  sum  of  £30,  according  to  the  said  agreement, 
yet  the  defendant  hath  not  paid  the  same  or  any  part  thereof.  \_Add  account 
stated  andhreach,  ante,  48,  Form  2. 


2.  For  discharging  the  Plaintiff  from  completing  Work  according  to 

Agreement,  (i) 
For  that  whereas  heretofore,  to  wit,  on  [4-c.],  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  had  then  agreed  with  the  defendant 
to  perform  and  complete  certain  carpenter's  work,  to  wit,  in  and  about  two 
houses  of  the  defendant,  at  certain  prices  and  upon  certain  terms  then  agreed 
upon  between  the  plaintiff  and  the  defendant,  that  is  to  say  [state  the  material 

(h)  See  form,  &c.  Varley  v.  Manton,  9  said  agreement."     The  demurrer  was  over- 
Bin".  363.     There  was  a  general  demurrer  to  ruled,  it  being  general.     The  form  in  the  text 
the  declaration,  because  the  declaration  stated  is  altered  to  avoid  even  a  special  demurrer, 
plaintiff's  performance  of  his  part  of  the  con-  (i)  See  ante,  207,  obs. 
Iract,   "  accoiding  to  the  provisions  of  the 
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terms,'}  he  the  defendant  then  promised  the  plaintiff  to  permit  and  suffer  him 
to  perform  and  complete  the  said  work  on  the  terms  aforesaid ;  and  the 
plaintiff  in  fact  saith,  that  although  he,  confiding  in  the  said  promise  of  the 
defendant,  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  commence 
and  in  part  perform  the  said  work  upon  the  terms  aforesaid,  and  hath  always 
been  ready  and  willing,  and  still  is  ready  and  willing,  to  perform  and  com- 
plete the  whole  of  the  said  work  upon  the  said  terms,  whereof  the  defendant 
hath  always  had  notice,  yet  the  defendant,  not  regarding  his  said  promise, 
did  not  nor  would  suffer  or  permit  the  plaintiff  further  to  proceed  with  or 
complete  the  said  work,  but  on  the  contrary  thereof  wholly  refused  so  to 
do  ;  and  afterwards,  to  wit,  on  [<§'C.J  wrongfully  and  absolutely  discharged 
and  hindered  and  prevented  the  plaintiff  from  performing  and  completing 
the  residue  of  the  work ;  by  means  whereof  he  the  said  plaintiff  hath  lost 
and  been  deprived  of  divers  great  gains  and  profits  which  would  otherwise 
have  arisen  and  accrued  to  him  from  the  completion  of  the  same  work,  and 
the  price  and  value  of  the  work  by  him  so  done,  and  of  the  work  to  be  by 
him  completed,  are  unpaid  and  unsatisfied.  \_Add  account  ulaled  and  breach, 
ante,  48,  Form  2. 

3.  Against  a  Workman  for  employing  had  Materials  and 

Workmanship,  {k) 

For  that  whereas  heretofore,  to  wit,  on  \8fC.']  in  consideration  that  the 

plaintiff,  at  the  request  of  the  defendant,  had  employed  the  defendant  as  a 

workman,  to  wit,  a  wheelwright,  to  make  a  certain  cart  for  the  plaintiff  at 

and  for  a  certain  price,  to  wit,  £ ,  to  be  therefore  paid  by  the  plaintifl' 

to  the  defendant,  the  defendant  then  promised  the  plaintifl'  that  the  said  cart 
should  be  made  of  good  and  proper  materials,  and  in  a  workmanlike  and 
proper  manner ;  and  although  the  defendant,  under  colour  of  the  said  em- 
ployment, afterwards,  to  wit,  on  [4"C.]  aforesaid,  made  for  and  delivered  to 
the  plaintiff  a  certain  cart  as  and  for  a  cart  made  of  good  and  ])roper  mate- 
rials, and  in  a  workmanlike  and  proper  manner,  and  the  plaintiff  then  paid 

to  the  defendant  the  said  sum  of  .£ for  the  said  cart,  yet  the  defendant 

hath  disregarded  his  said  promise  in  this,  to  wit,  that  the  said  cart  was  not 
made  of  good  or  proper  materials,  or  in  a  workmanlike  or  proper  manner, 
but  on  the  contrary  thereof  the  said  cart,  at  the  time  of  making  and  delivery 
thereof  to  the  plaintiff  as  aforesaid,  was  made  of  bad,  unsound  and  improper 
materials,  and  in  an  unworkmanlike  and  improper  manner,  whereby  the  said 
cart  became  and  was  and  is  of  little  or  no  use  or  value  to  the  plaintiff,  and 

he  hath  incurred  great  expenses,  to  wit,  £ ,  in  repairing  the  same,  and 

hath  been  deprived  of  the  use  thereof  for  a  long  time,  to  wit, ,  To  the 

plaintiff's  damage  [t^c. 

(fc)  There  is  an  implied  warranty  to  the  effect  stated  in  tliis  form  ;  see  ante,  200,  obs. 

P 


(    210    ) 

PLEAS  IN  ASSUMPSIT. 


I.  IN  ABATEMENT. 

Obs.  See  in  general  as  to  pleas  in  abatement,  when  to  be  pleaded  and  how,  and  the  prac- 
tice thereon,  and  as  to  demiuTers  thereto,  &c.,  arite,  19,  and  notes,  id.  Evidence, 
Bousfield  V.  Smith,  12  M.  &  W.  405.  Pleas  of  misnomer  are  abolished,  see  ante, 
2,  3,  (e)  and  (f).  The  general  rule  is,  that  where  the  contract  is  joint  (not  joint 
and  several)  all  the  parties  must  be  joined  as  defendants ;  see  1  Saund.  291,  note 
4;  1  Chit.  PI.  7th  ed.  52  ;  Piatt  on  Cov.  117.  The  nonjoinder  o{  a  plaint ijff  is,  in 
actions  of  debt  and  promises,  a  ground  of  nonsuit  under  the  general  issue,  but  not 
in  detinue;  Broadhent  v.  Ledivard,  11  A.  &  E.  209 ;  or  case,  Phillippsty,  Clag- 
gett,  10  M.  &  W.  102.  As  to  pleas  in  abatement  when  the  action  is  on  a  bill, 
Bleakley  v.  Jay,  13  M.  &  W.  464  ;  and  see  form  in  covenant  in  an  action  against 
the  assignee  of  a  lease,  that  the  estate  vested  in  A.  B.  jointly  with  the  defendant, 
Heap  V.  Livingstone,  11  M.  &  W.  896;  S.  C.  1  D.  &  L.  334;  see  post,  tit. 
"  Nonjoinder."  The  nonjoinder  of  a  defendant  is  matter  for  a  plea  in  abatement 
only ;  see  1  Chit.  PI.  7th  ed.  52  ;  1  Saund.  154,  note  1,  291,  b,  f,  g.  By  3  &  4 
Will,  4,  c.  42,  s.  8,  "  no  plea  in  abatement  for  the  nonjoinder  of  any  person  as 
a  co-defendant  shall  be  allowed  in  any  court  of  common  law,  unless  it  shall  be 
stated  in  such  plea  that  sucli  person  is  resident  within  the  jurisdiction  of  the 
Court,  and  unless  the  place  of  residence  of  such  person  shall  be  stated  with  con- 
venient certainty  in  an  affidavit  verifying  such  plea."  By  sect,  9,  "  to  any  plea 
in  abatement  in  any  court  of  law  of  the  nonjoinder  of  another  person,  the  plain- 
tiff may  reply  that  such  person  has  been  discharged  by  bankruptcy  and  certificate, 
or  under  an  act  for  the  re\\ei  o?  insolvent  debtoi-s."  And  sect.  10  enacts,  "  that 
in  all  cases  in  which,  after  such  plea  in  abatement,  the  plaintiff  shall,  without 
having  proceeded  to  trial  upon  an  issue  thereon,  commence  another  action  against 
the  defendant  or  defendants  in  the  action  in  which  such  plea  in  abatement  shall 
have  been  pleaded,  and  the  person  or  persons  named  in  such  plea  in  abatement 
as  joint  contractors,  if  it  shall  appear  by  the  pleadings  in  such  subsequent  action, 
or  on  the  evidence  at  the  trial  thereof,  that  all  the  original  defendants  are  liable, 
but  that  one  or  more  of  the  persons  named  in  such  plea  in  abatement  or  any 
subsequent  plea  in  abatement,  are  not  liable  as  a  contracting  party  or  parties,  the 
plaintiff  shall  nevertheless  be  entitled  to  judgment,  or  to  a  verdict  and  judgment, 
as  the  case  may  be,  against  the  other  defendant  or  defendants  who  shall  appear 
to  be  liable,  and  every  defendant  who  is  not  so  liable  shall  have  judgment,  and 
shall  be  entitled  to  his  costs  as  against  the  plaintiff,  who  shall  be  allowed  the 
same  as  costs  in  the  cause  against  the  defendant  or  defendants  who  shall  have  so 
pleaded  in  abatement  the  nonjoinder  of  such  person ;  provided  that  any  such 
defendant  tvho  shall  have  so  pleaded  in  abatement  shall  be  at  liberty  on  the  trial  to 
adduce  evidence  of  the  liability  of  the  defendants  named  by  him  in  such  plea  in 
abatement." 


1.  Plea  that  a  per  son  jointly  liable  with  the  Defendant  is  not  sued 

with  him. 

In  the . 

On  the day  of ,  a.  d. .  (a) 

C.  D."v      The  defendant,  by  E.  F.  his  attorney,  [or  "  in  person"  (&)]  prays 

ats.    >  judgment  (c)  of  the  said  writ  and  declaration,  ((i )  \_or  "  so  far  as  the 

A.  B.J  same  relate  to  the  Jirst  count"  (e)]  because  he  says  that  the  supposed 

(a)  The  day  the  plea  is  delivered,  ante,  21,  (d  )  This  is  now  the  proper  form  ;  Davies 

note(«i);    when   to   be   pleaded,   ante,   19,  v.Thompsnn,l4M.k\W.\6i;  S.C.3Dov/l. 

note  (6).  &L.  49. 

(6)  See  ante,  19,  note  (a).  (e)  This  plea  may  be  pleaded  to  part  of 

(c)  See  ante,  19,  note  (:).  plaintifT's  demand,  and  a  plea  in  bar  to  the 
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promises  (/)  [or  *'  promise,"  if  one  only  be  laid,']  in  the  said  declaration 
mentioned  (g-)  were  and  each  of  them  was  made  by  the  defendant  jointly 
with  one  G.  H.  (h)  who  is  still  living,  and  who  at  the  time  of  the  commence- 
ment of  this  suit  was  and  still  is  resident  within  the  jurisdiction  of  this  Court, 

to  wit,  at ,  in  the  county  of ,  [state  the  place  of  residence,  see  supra, 

obs.]  and  not  by  the  defendant  alone  ;  and  this  the  defendant  is  ready  to 
verify ;  wherefore,  inasmuch  as  the  said  G  H.  is  not  named  in  the  said  writ 
and  declaration  together  with  the  defendant,  he  the  defendant  prays  judg- 
ment of  the  said  writ  and  declaration,  and  that  the  same  may  be  quashed,  &c. 
[to  be  signed  by  counsel,  and  add  affidavit  of  truth  as  infra. 


2.  Affidavit  of  truth  of  Plea  in  Abatement,  (i) 

In  the . 

r   A.  B plaintiff. 

Between  <  and 

(    C.  D.(A)   .     .     .     .     defendant. 

C.  D.  of  Fleet  Street,  in  the  city  of  London,  baker,  the  defendant  in  this 

cause,  (l)  maketh  oath  and  saith,  that  the  plea  (m)  hereunto  annexed  is  true 

in  substance  and  fact,  (n)  [add,  in  the  case  of  an  affidavit  of  the  truth  of  a 

plea  of  nonjoinder,  as  required  by  3  &  4:  W.  4,  c.  42,  s.  8,  see  ante,  210,  obs., 

"and  that  the  said  G.  H.  mentioned  in  the  said  plea  resides  at  No.  , 

in street,  in  the  parish  of ,  in  the  county  of ."] 

Sworn,  (o)  [^c]  CD. 


residue  may  be  pleaded  with  it ;  if  that  be  the  in  voc.    Exception  in  case  of  matter  of  record, 

state  of  facts,  atid  defendant  do  not  so  plead,  id. ;  1  Chit.  PI.  7th  ed. 

the  plaintiff  will  succeed;  Billy.  White,  Q  {k)  Be  accurate  as  to  the  title  of  the  cause. 

Dowl.  13  ;  A'.  C.  6  B.  N.  C.  26 ;  and  see  2  An  affidavit  intituled  "  E.  P.  and  Mary  Ann 

Wms.  Saund.  220.    A  new  assignment  would,  his  wife,  defendants,"  the  declaration  beino- 

it  seems,  be  improper ;  ibid.  "  E.  P.  and  Ann  Mary  his  wife,  defendants,^' 

(/)  In  debt  the  form  is,  "  that  the  said  held  bad;   Poole  v.  Pembrey,  1  Dowl.  693- 

several  supposed  causes  01  aciion  in  the  decla-  and  see   Fletcher  v.  Lechmere,  2  D.  N.  S. 

ration  mentioned  and  each  of  them  accrued  848  ;  S.C.  5  M.  &  G.  267. 

against,  and  the  said  supposed  debts  were  (/)  The  aflidavit  must  give  the  deponent's 

and  each  of  them  was  contracted  and  became  addition,  though  he  be  the  defendant  and  so 

due  from,  the  defendant  jointly  with  one  G.  H.  described;  Lnwson's  case,  1   C.  &  M.  481; 

who  is  still  living  [g^c.  as  above],  and  that  Poole  v.  Pembrey,  I  Dowl.  P.  C.  693.     And 

neither  of  such  supposed  causes  of  action  ac-  his  residence  ;   Wheatley  v.  Golney,  9  Dowl, 

crued  against,  nor  was  either  of  such  debts  1019.   The  affidavit  may  be  by  a  third  person  ; 

contracted  by,  nor  did  either  of  them  become  2  Chit.  Arch.  8th  ed.  Index,  in  voc. 

due  from,  the  defendant  alone,  and  this,"  [<3fc.]  (m)  "  Affidavit"  instead  of  word"  plea" 

(i:)  Incorrect  to  add  "  if  any  such  were  here  would  be  bad;  Garratt  v.  Hooper,   1 

made;"  n»»<e,  38,  note  (n).  Dowl.  28. 

(/t)  The  plea  must  give  truly  the  names  of  (v)  This  form  should  be  adhered  to  ;  affi- 

all  the  parties  liable  and  of  no  others.     If  a  davit  that    "the  plea  is  true"  insufficient ; 

party  liable  be  omitted,  tlie  plea  will  not  be  Ojislow  v.  Booth,  Slra.  705. 

supported  ;  Godion  v.  Good,  6   Taunt.  587  ;  (o)  If  the  athdavit  is  sworn  before  the  de- 

Crellin  v.   Brook,  1  Car.  ix  K.  571 ;  S.C.  14  duration  is  delivered,  the  plaintiff  may  treat 

M.  &  W.  11.  the  plea    as   a  nullity;    Boner  v.  Kemp,  1 

(i)  The  pleaisa  Jiu/(i(]/,and  plaintiftmay  Dowl.  281  ;   1    C.  &  J.  287,  S.  C.  ;  Johnson 

sign  judgment  unless  there  be  this  affidavit ;  v.  Poppteuell,  2  C.  &  J.  545.     But  an  affi- 

4  &  5  Ann.  c.  16,  s.  1 1  ;  2  Chit.  Arch.  Index,  davit  sworn  in  Liverpool  on  the  day  the  de- 
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In  the 


A.  B. 

V. 

CD. 


3.  Replication  that  the.  Defendant  is  solely  liable,  (p) 


On  [i^'c] 
The  plaintiff  says  that  his  said  writ  and  declaration  ought  not  (q) 
to  be  quashed,  because  he  saith  that  the  said  several  promises  were 
not,  nor  was  either  of  them,  made  by  the  defendant  jointly  with  the 
said  G,  H.  (?•)  in  manner  and  form  as  the  defendant  hath  in  his  said  plea 
alleged  ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


I 


4.  Replication  that  the  party  not  sued  is  resident  out  of  the 
Jurisdiction  of  the  Court,  (s) 

The  plaintiflF  says  that  his  said  writ  and  declaration  ought  not  to  be  quashed, 
because  he  saith  that  the  said  P.  H.  was  not  at  the  time  of  the  commence- 
ment of  this  suit  resident  within  the  jurisdiction  of  the  said  Court  of  ["  Q.  B." 
or  *'  C.  P."  or  "  Exch.  of  Pleas,''  as  the  case  may  &e,]  in  manner  and  form  as 
the  defendant  hath  in  his  said  plea  alleged  ;  and  this  the  plaintiff  prays  may 
be  inquired  of  by  the  country,  &c. 


5.  Replication  to  a  Plea  of  Nonjoinder,  that  the  other  Contractor  is 
a  certificated  Bankrupt  or  discharged  Insolvent,  {t) 

The  plaintiff  saith  that  his  said  writ  and  declaration  ought  not  to  be  quashed, 
because  he  saith  \S,'C.  showing  the  bankruptcy  and  certijicate,  or  discharge  under 
the  Insolvent  Act,  specially  at  length,  as  in  the  special  forms,  post,  "  Bank- 
rupt," "Insolvent;"]  and  this  the  plaintiff  is  ready  to  verify;  wherefore 
[^c.  conclude  as  directed  ante,  1 9,  Form  2. 


claration  was  delivered  in  London,  was  held 
not  to  be  a  nullity  ;  Lang  v.  Comber,  4  East, 
;J40;  see  Baskelt  v.  Barnard,  4  M.  &  Sel. 
332.  The  plea  is  not  a  imllity,  though  perhaps 
irregular,  if  tlie  affidavit  be  sworn  before  de- 
fendant's attorney ;  Horsefatl  v.  Matthew- 
man,  3  M.&c  Sel  154. 

(p)  See  the  statute,  ante,  210,  obs.  It  is 
better  to  enter  a  cassetur  breve,  if  it  be  pro- 
bable the  plea  can  be  sustained;  and  no  costs 
are  payable  on  such  cassetur ;  ante, 20,  n.  (a)j 
T.  Chit.  Forms. 

(q)  Semble,  the  New  Rules  as  to  the  pre- 
cludi  non  and  prayer  o/'judgnient  apply  only 
to  pleadings  in  bar  ;  seeaiife,  19,  note  (:). 

(?•)  Or  the  replication  may  be  "  that  the 


promises  were  and  each  of  them  was  made  by 
defendant  only."  If  the  amount  of  the  debt 
or  damages  be  admitted  on  the  pleadings  (as 
in  the  case  of  a  bill,  &c.),  so  that  the  plaintiff 
has  nothing  to  prove,  then  tjie  defendant 
begins  at  the  trial ;  Mercer  v.  Wliall,  5  Q.  B. 
447.  But  in  Bajield  v.  Smith,  2  M.  &:  Rob. 
519,  which  was  an  action  of  indebitatus  as- 
sumpsit for  goods  sold,  Alderson,  B.  held  that 
the  plaintifl'  must  begin  on  the  above  issue ; 
sed  qu.  1 

(s)  See  Form  1 ,  and  ante,  210,  obs.  Date, 
intituling,  &c.  as  in  last  form. 

(t)  See  3  &  4  W.  4,c.  42.  s.8,  ante,  210, 
obs.  Dale,  intituling,  &c,  as  in  Form  3,  supra. 
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6.  Plea  of  the  Nonjoinder  of  a  Co-Executor  as  a  Defendant,  (m) 

The  defendant,  by his  attorney,  prays  judgment  of  the  said  writ  and 

declaration,  because  he  says  that  the  said  J.  L.  made  his  last  will  and  testa- 
ment in  writing,  and  thereby  made,  constituted  and  appointed  the  defendant 
and  one  T,  L.  executors  of  his  said  last  will  and  testament,  and  afterwards, 
to  wit,  on  [_SfC.']  died,  after  whose  death  and  before  the  commencement  of 
this  suit,  to  wit,  on  [^-c]  the  said  T.  L.,  together  with  the  defendant,  a3 
executors  of  the  said  last  will  and  testament  of  the  said  J.  L.,  duly  proved 
the  last  will  and  testament  of  the  said  J.  L,,  and  then  took  upon  themselves 
the  burthen  of  the  administration  thereof,  and  administered  divers  goods 
and  chattels  which  were  of  the  said  J.  L.  at  the  time  of  his  death,  which 
said  T.  L.  is  still  living  and  resident  within  the  jurisdiction  of  the  said 
Court,  to  wit  [(§-c.] ;  and  this  the  defendant  is  ready  to  verify  ;  wherefore* 
inasmuch  as  the  said  T.  L.  is  not  named  in  the  said  writ  and  declaration 
together  with  the  defendant  as  executor  as  aforesaid,  he  the  defendant  prays 
judgment  of  the  said  writ  and  declaration,  and  that  the  same  may  be  quashed. 
\^Semhle,  add  profert,  ante,  15.  Obtain  counsel's  signature,  and  add  affidavit 
of  the  truth  of  the  plea,  as  ante.  Form  2. 


7.  Plea  of  the  Coverture  of  Plaintiff,  {x) 

In  the . 

On  [Sfcl 

CD. 

ats. 

A.  H. 

suing  by 

the  name 

of  A.  B. 


The  defendant,  by  E.  F.  his  attorney  [_or  "  in  person"]  prays 
judgment  of  the  said  writ  and  declaration,  because  he  says  that 
^  the  plaintiff,  at  the  time  of  the  commencement  of  this  suit,  was 
and  yet  is  married  to  one  G.  H.,  who  is  still  living ;  and  this  the 
defendant  is  ready  to  verify  ;  wherefore,  because  the  saidG.  H. 
is  not  named  in  the  said  writ  and  declaration,  the  defendant  prays  judgment 
of  the  said  writ  and  declaration,  and  that  the  same  may  be  quashed,  &'c. 
{^Counsel's  signature  and  affidavit  of  truth,  as  ante,  Form  2, 


(n)  See  2  Williams  on  Executors,  1189;  alone  when  his  wife  ought  to  be  joined,  tiieob- 

1  ('hit.  PI.  7th  ed.     Date,  intituling,  &c.  as  jection  should  be  taken  by  plea  in  abatement; 

in  Form  1.  fVallis  v.    ilarrhoit,  5  M.  &  W.  142.     If  a 

(i)  The  plaintiff's  coverture  after  the  con-  wife  sue  alone  on  a  deed  made  to  her  when 

tract  was  made,  and  at  any  time  before  tinal  sole,  the  plea  must  be  in  abatement ;  tiiough 

judgment,  can  only  be  pleaded  in  abatement;  this  may  be  pleaded  in  bar,  if  the  plea  go  on 

3  T.   II.  627  ;  5  Dowl.  47  ;  Walker  v.  Got-  to  show  that  the  husband  has  by  some  ope- 

Hiig,  11  M.  &  W.  78  ;  6.  C.2D.N.  S.777  ;  rativc  act  vested  the  interest  in  himself ;  7ie/j- 

lier  coverture  at  the  time  of  the  contract  may  dix   v.   IVakeman,   12  M.   6c   W.  97;    is.  C. 

be  pleaded  in  bar;    2  Stark.   Ev.  2d  ed. ;  1  D.&L.  450;  see /»jst,  "  Coverture."     As 

1  Chit.  PI.  7lh  ed.;  Milnesv,  Mihies,  3  T.  11.  to  outlawry  of  plaintiff,  sec  Homen  v.  Holt,  8 

827;  ante,  131,  note(/).    If  a  husband  sue  Dowl.  506. 
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8.  Plea  of  the  Coverture  of  Defendant,  {y) 
In  the . 


On  {^Sfc.'] 
The  defendant,  C.  F.,  sued  by  the  name  of  C.  D.  in  person, 
[(inte,  19,  note  (.r)]  prays  judgment  of  the  said  writ  and  declara- 
of  C  D  }  '^'°"'  tiecause  she  says  that  at  the  time  of  the  commencement  of 
this  suit  she  was  and  still  is  married  to  one  E.  F.,  w^ho  is  stul 
living ;  and  this  the  defendant  is  ready  to  verify  ;  wherefore, 
because  the  said  E.  F.  is  not  named  in  the  said  writ  and  declaration,  the 
defendant  prays  judgment  of  the  said  writ  and  declaration,  and  that  the  same 
may  be  quashed.    \_CounseVs  signature  and  affidavit  of  truth,  as  ante,  Form  2. 


C.F.    ^ 

sued  by 
the  name 


9.  Replication,  that  Defendant  is  not  married,  (z) 

In  the .  n    ro    1 

On  [g'C.J 

A.  B.  -^      The  plaintiff  says  that  his  said  writ  and  declaration  ought  not  to 

ats.     >  be  quashed,  because  he  says  that  she  the  defendant  was  not  nor  is 

C.  D.  J   she  iTiarried  to  the  said  G.  H.  in  the  said  plea  mentioned,  in  manner 

and  form  as  the  defendant  hath  in  her  plea  alleged ;  and  this  the  plaintiff 

prays  may  be  inquired  of  by  the  country,  &c. 

10.  Plea,  another  Action  pending  for  the  same  Demand,  {a) 

In  the  — -. 

On  [(S-c] 

C.  D.  •\       The  defendant,  by  his  attorney,  [or  "  in  person,"]  prays 

ats.  >  judf^ment  of  the  said  writ  and  declaration,  because  he  says  that 
A.  B.  3  before  the  commencement  of  this  suit,  to  wit,  on  [<^c.  date  of  sum- 
mons in  first  action'],  the  plaintiff  issued  a  writ  of  summons  out  of  the  Court 

(ly )  The  defendant's  coverture  at  the  time  pendency  of  another  action  for  the  same  de- 

of  the  contract  may  be  pleaded  in  bar,  see  mand  in  a  superior  Court  at  Westminster  (not 

Form,  jtoU,  "  Coverture ;'  marriage  after  the  an  inferior  Court,  as  the  Borough  Court  of 

contract  must  be  pleaded  in  abatement,  Mi7«es  Liverpool,  Laugliton  v.  Taylor,  6  M.  &  W. 

V.  Millies,  3  T.  R.  631 ;  an  affidavit  of  the  695  ;  S.  C.  8  Dowl.  776)  may  be  pleaded  in 

residence  of  the  defendant  is  not  necessary  in  abatenieni  (not  in  bar),  but  if  more  than  one 

this  plea,  as  it  is  not  vi^ithin  3  &  4  W.  4,  c.  42,  other  pending  action  be  averred  in  the  plea  it 

s.  8  •  Jo'ues  V.  Smitli,  3  M.  &  W.  526 ;  S.  C.  will  be  bad  for  duplicity,  Esdaile  y.Lund,  12 

6* Dowl.  557  ;  but  there  must  be  an  affidavit  M.  &  \V.  607  ;  judgment  recovered  may  be 

of  truth,  or  the  plaintiff  may  sign  judgment,  pleaded  in  bur,  post,  "Judgment  recovered;" 

LovcU  v!  Winslaittey,  9  M.  6c  \V .  209  ;  S.C.  and  semble,  if  the  plaintiff  has  settled  with 

1  Dowl.  N.  S.  952.  ^oy  olhev  party  jointly  liable  with  the  de- 

(:)  If  plaintiff  admit  the  coverture  but  rely  fendant,  that  would  be  good  plea  in  bar  also, 

on  any  e.xception  to  the  general  rule,  as  that  King  v.  Hoare,  13  M.  k  VV.  494  ;  S.  C.  2  D. 

the  husband  is  transported,  &;c.  he  must  reply  6;  L.  382,  per  Alderson,  B.    If  defendant  has 

specially ;  poi-t,  Fleas  in  Bar,  "  Coverture."  nonprossed  the  plaiutift"  in  the  first  action  he 

(a)  Tlie  law  on  this  subject  will  be  found  cannot  plead  it  in  abatement  in  the  second; 

in  Com.  Dig. "  Abatement,  H."  24  ;  Bac.  Ab.  Pepper  v.  Whalley,  3  Dowl,  579.     In  answer 

"  Abatement,  AI. ;"  Chit.  jun.  Contr.  Index,  to  the  above  plea  the  plaintiff  may  deny  the 

"  Abatement;"  Hurley  v.  Greenwoxl,  H  li.  ix.  former  suit ;  Colson  v.  Selhy,  1  Esp.  R.  452. 
Al.  101 ;  Biggs  V.  Co.i ,  4  B.  &  C.  920.    The 
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of  our  lady  the  queen  before  the  queen  herself  [or  in  C.  F.  "  of  our  lady 
the  queen  of  her  Bench  at  Westminster,"  or  in  Exchequer,  "  of  our  lady  the 
queen  of  her  Exchequer  at  Westminster,"]  against  the  defendant  (a)  in  an 
action  [on  promises,  or  as  the  case  may  be,']  whereby  our  lady  tlie  queen 
commanded  [set  out  summons]  and  impleaded  the  defendant  thereon  upon  and 
for  the  not  performing  of  the  very  same  identical  promises  in  the  said  decla- 
ration in  this  suit  above  mentioned  [as  by  the  record  (&)  and  proceedings 
thereof  remaining  in  the  said  last  mentioned  Court  appears],  and  the  defend- 
ant further  saith,  that  the  parties  in  this  and  the  said  former  suit  are  the 
same  parties,  and  that  the  said  former  suit  is  still  depending  in  the  said  [last 
mentioned]  Court ;  and  this  the  defendant  is  ready  to  verify ;  (c)  wherefore 
he  prays  judgment  of  the  said  writ  and  declaration  in  this  suit,  and  that  the 
same  may  be  quashed,  &c.  \_Counsel's  signature  and  affidavit  of  truth  as 
ante,  Form  2. 


11.  Plea  hy  an  Attorney  ;  privilege  of  being  sued  in  another  Court,  (d) 

In  the . 

On  [4-c.] 

C.  D.  '\       The  defendant,  by his  attorney,  (e)  says,  that  before  and  at 

ats.  >  the  time  of  the  commencement  of  this  suit,  he  the  defendant  was 
A.  B.  J  and  thence  hitherto  hath  been  and  still  is  one  of  the  attorneys  of  the 
Court  of  Q.  B.  [or  "C.  P."  or  *'  Exchequer  of  Pleas"]  at  Westminster,  and 
during  all  the  time  aforesaid  hath  prosecuted  and  defended  and  still  doth 
prosecute  and  defend  divers  suits  and  pleas  in  the  said  last  mentioned  Court 
for  divers  subjects  of  our  lady  the  queen  as  their  attorney,  and  the  defendant 
further  saith,  that  he  and  all  other  the  attorneys  of  the  said  last  mentioned 
Court  ought,  by  an  ancient  and  laudable  custom  of  such  Court,  from  time 
immemorial  used  and  approved  of  according  to  the  laws  and  customs  of  this 
realm  and  the  liberties  and  privileges  of  the  last  mentioned  Court,  to  be  free 
and  exempt  from  being  compelled  against  their  will,  and  have  not  at  any 
time  been  used  or  accustomed  to  be  compelled  to  answer  any  plea  or  plaint 
in  any  action  personal,  pleas  of  freehold  felony  and  appeals  only  excepted, 
before  any  justice  or  minister  of  our  lady  the  queen,  or  any  judge  whatso- 


(a)  Semble,  the  pleading  of  another  action  notwithstanding  1  Vict.  c.  56,  s.  4,  provides 

for  the  same  demand  against  a  person  jointly  that  an  attorney  admitted  in  one  Court  may 

liable   with    the    defendant,    might  also   be  practise  in  the  others.     If  the  attorney  has 

pleaded  in  suspension  of  the  present  suit.  waived  his  privilege,  that  should  be  replied  ; 

(fc)  This  averment,  if  traversed,  is  satisfied  Prior  v.  Smith,  6  Dowl.  299.     An  atloriiey 

by  producing  a  record  of  a  writ  only ;  but  if  it  sued  jointly  with  an  unprivileged  person  loses 

has  not  been  served,  the  Court  will  not  allow  his  privilege  of  being  sued  m  his  own  Court ; 

it  to  be  made  available  to  support  this  plea;  Rastrick  v.  Beckuith,  2  D.  ic  L.  624;  and  an 

Kirby  v.  Siggers,  2  Dowl.  659,  813.  attorney  of  two  Courts  may  be  sued  in  either, 

(c)  SembU,  should  not  verify  "  by  the  re-  Walford  v.  Fleetwood,  14  W.  &  W.  449; 
cord ;"  see  aute,  22,  note  (g).  S.  C.  3  D.  &  L.  65. 

(d)  Form,  (\e.  Lewis  v.  Ken;  2  M.  &  W.  (c)  This  may  be  pleaded  by  attorney, 
226;  see  ante,  12,  13,  observations  on  Form  Hunter  v.  Keck,  3  iM.  iic  G.  181  ;  and  ought 
10;  Davidion  v.  C/u/mur.,  cited  /)os(,  216,  note  not  to  be  pleaded  in  prison,  Groom  v.  U'oitham, 
(li) ;  Chit.  Arch.    This  is  still  a  good  plea,  2  Dowl.  N.  S.  657. 
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ever  in  any  Court  whatsoever,  except  before  the  justices  of  the  said  Court 
of  our  lady  the  queen  of  [^c]  at  Westminster  aforesaid ;  and  the  defendant 
further  saith,  that  he  is  not  nor  ever  was  an  attorney,  officer  or  minister  of 
the  said  Court  liere  ;  (/)  and  this  the  defendant  is  ready  to  verify  ;  (e)  where- 
fore he  prays  judgment  if  the  said  Court  here  will  or  ought  to  take  cogni- 
zance (o-)  of  the  said  plea.  [Obtain  counsel's  signature,  and  add  affidavit  of 
truth  ofi^lea  {h)  as  ante,  Form  2. 


II.  PLEAS  IN  BAR. 

Observations  on  the  Plea  of  Non  Assumpsit, 

By  the  New  Rules  it  is  provided  that 

"  In  all  actions  of  assumpsit  (except  on  bills  of  exchange  and  promissory  notes)  the 
plea  of  non  assumpsU  shall  operate  only  as  a  denial  in  fact  of  the  express  contract  or 
promise  alleged,  or  of  the  matters  of  fact  from  which  the  contract  or  promise  alleged 
may  he  implied  bi/  laio." 

"  In  an  action  of  indebitatus  assumpsit  for  goods  sold  and  delivered,  the  plea  of  non 
assumpsit  will  operate  as  a  denial  of  the  sale  and  delivery  in  point  of  fact.  In  the  like 
action  for  money  had  and  received,  it  will  operate  as  a  denial  both  of  the  receipt  of  the 
money  and  the  existence  of  those  facts  which  make  such  receipt  by  the  defendant  a 
receipt  to  the  use  of  the  plaintiff." 

"  In  every  species  oi  ussuinpsit  all  matters  in  confession  and  avoidance,  including  not 
only  those  by  way  of  discharge,  but  those  which  show  the  transaction  to  be  either  void 
or  voidable  in  point  of  law,  on  the  ground  oi  fraud  or  otherwise,  shall  be  specially 
pleaded." 

The  objects  of  thus  restricting  the  operation  of  the  general  issue  were  three- 
fold; 1st.  By  separating  questions  of  law  from  questions  oi  fact,  to  prevent 
as  much  as  possible  the  former  being  submitted  to  a  jury,  per  Lord  Abinger, 
C.  B.,  in  Gutshole  v.  Mathews,  1  M.  &  W.  502 ;  2ndly,  to  prevent  parties 
being  taken  by  surprise  at  the  trial,  an  object  which  is  gained  by  compelling 
defences,  which  a  plaintiff'  could  not  be  reasonably  supposed  to  anticipate, 
to  be  placed  on  the  record  in  the  form  of  special  pleas ;  (f)  and  Srdly,  to 
diminish  the  expense  of  trials,  by  reducing  disputes  between  litigants  to  single 
points,  and  thus,  by  throwing  off',  as  it  were,  the  extraneous  facts,  relieving 
parties  from  the  necessity  of  bringing  witnesses  to  prove  what  was  never 
intended  to  be  disputed. 

The  first  object  is  much  advanced  by  the  rule  requiring  that  all  matters 
must  be  pleaded  "  which  show  the  transaction  to  be  void  or  voidable  in 
point  of  law,  on  the  ground  of  fraud  or  otherwise,  ex.  gr.  illegality  of  con- 
sideration either  by  common  law  or  statute ;"  see  j^ost,  title  "  Illegal  Con- 

(e)  It  has  been  suggested  that  a  verifica-  293;  Walfordv.  Fleetwood,  14M.&W.  449; 
lion  by  the  record  would  be  more  correct ;       S.  C.  3  Dowl.  &  L.  65. 

Waljord  V.  Fleitwmid,  supra,  sed  quccre?  (g)  See  Clui t land  v,  Thornle]),  12  East, 544. 

(f)  The  allegation  lliat  defendant  sued  as  (/i)  Davidson  v.  Chilman,  1  Bing.  N.  C. 
a  ctuiimoi!  person,  is  not  an  attorney  of  the       297;  6'.  C.  3  Do-.vl.  129. 

(Jourl  in  which  the  action  is  pending,  is  not  (t)   See   per   Lord   Abinger,    in    Isaac    v. 

necessary  to  be  inserted  in  ihc  plea,  but  it  Farrer,  1  M.  &  W.  70;  and  per  Parke,  J.  in 

may  be  made  the  subject  of  replication ;  Per-  Burnett  v.  Glossop,  1  B.  N.  C.  636. 
cival  V.  Cook,  7  Dowl.  500 ;  5.  C.  5  M.  &  W. 
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sideration."    What  amounts  to  a  defence  of  illegal  consideration  is  a  question 

nuich  more  fit  to  be  decided  by  the  Court  on  demurrer  than  to  be  submitted 

to  a  jury ;  see  instance,  Hehhlewli'ite  v.  M'Morine,  5  M.  &  W.  462. 

The  second  and  third  objects  are  gained  by  requiring  matters  in  confession 

and  avoidance,  as  well  as  those  in  discharge,  to  be  pleaded ;  the  examples 

under  this  head,  given  in  the  Rules  themselves,  are 

"  Infancy,  coverture,  release,  payment,  performance,  illegality  of  consideration  either 
by  statute  or  common  law,  drawing,  indorsing,  accepting,  &c.  bills  or  notes  by  way  of 
accommodation,  set-off,  mutual  credit,  unseaworthiness,  misrepresentation,  concealment 
and  deviation." 

See  those  various  titles  post. 

As  the  operation  of  non  assumpsit  is  less  extensive  when  applied  to  a 
special  than  it  is  to  an  indebitatus  count,  it  will  be  proper  to  advert  concisely 
to  the  difference  between  those  counts. 

A  special  count  in  assumpsit  usually  contains, 

First.  An  inducement  or  statement  of  prefatory  matter,  tending  to  explain, 
and  sometimes  forming  the  foundation  for,  the  contract  3  as  in  an  action 
on  a  guarantee  for  the  debt  of  another,  that  the  latter  was  indebted,  &c. ; 
see  ante,  128,  Forms  11,  12. 

Secondly.  The  statement  of  the  contract^  that  is,  of  the  consideration  and 
the  defendant's  promise  thereon,  (as  that  in  consideration  plaintiff  would  for- 
bear to  sue  E.  F.  defendant  promised  to  be  answerable,  &c.) 

Thirdly.  The  allegation  of  the  plaintiff's  performance  of  a  condition  2nece~ 
dent,  (as  that  he  did  forbear,  cS;c.)  or  of  his  readiness,  &c.  to  perform  his 
part  of  the  bargain  in  case  of  a  concurrent  consideration,  &c. 
Fourthly.  The  statement  of  the  defendant's  breach  of  promise. 
Fifthly.  The  consequent  damage,  if  special,  to  the  plaintiff. 
The  common  indebitatus  count  never  contains  more  than  three  allegations. 
First.  That  the  defendant  "  was  indebted"  in  a  certain  sum  upon  a  spe- 
cified account  briefly  described — showing  a  past  or  executed  consideration. 
Secondly.  That  defendant,  in  consideration  thereof,  promised  payment  on 
request;  and. 

Thirdly.  The  breach — that  defendant  did  not  pay. 

Special  Count.'\ — The  inducement,  when  existing  antecedently  to  and  inde- 
pendently of  an  express  contract,  is  not  put  in  issue  by  non  assumpsit. 

Thus  in  Shilcoc/c  v.  Passman,  7  C.  &  P.  289,  where  the  declaration  stated 
that  the  plaintiff  was  a  prisoner  in  execution  for  less  than  £20,  and  in  con- 
sideration that  plaintiff  would  employ  defendant  (an  attorney)  to  obtain  his 
discharge  under  the  statute,  the  defendant  promised  to  use  due  diligence  to 
do  so,  Alderson,  B.,  held  that  the  prefatory  allegations  were  not  in  issue. 

In  Pegg  v.  Stead,  9  C.  &  P.  636,  the  declaration  alleged  that  in  consider- 
ation that  the  plaintiff  had  delivered  best  lead  to  the  defendant,  the  de- 
fendant promised  to  deliver  prussiate  of  potass  to  tlie  plaintiff,  and  breach 
that  he  did  not  do  so ;  Lord  Abinger  held  that  under  non  assumpsit  the 
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deliveiy  of  best  lead  was  admitted,  and  that  the  defendant  could  not  go  into 
evidence  to  show  that  inferior  lead  had  been  really  delivered,  (k) 

In  Da  Pinna  v.  Polhill,  8  C.  &  P.  78,  where  the  declaration  stated  that 
the  plaintiflf  had  composed  an  opera,  and  that  in  consideration  that  the  plain- 
tiff would  sell  his  copyright  in  it,  the  defendant  undertook  to  buy  it;  breach 
that  he  refused  so  to  do,  and  plea  of  the  general  issue ;  Tindal,  C.  J.  held, 
that  under  this  plea  the  defendant  could  not  show  that  the  plaintiff  did  not 
sell  by  deed  (if  that  were  necessary),  or  that  he  did  not  compose  the  opera, 
or  that  he  had  not  the  right  of  selling  it. 

In  the  case  of  a  guarantee  of  an  existing  debt  in  consideration  of  forbear- 
ance, where  there  is  an  inducement  that  the  third  party  was  indebted,  this 
latter  fact  would  be  admitted  under  non  assumpsit;  see  plea  denying  it, 
post,  "  Guarantee." 

2.  The  contract ;  that  is,  the  consideration  as  alleged  in  the  declaration, 
and  the  promise  made  in  consequence,  are  both  denied  by  non  assumpsit. 

It  may  therefore  be  shown  under  that  plea,  to  an  action  on  a  guarantee, 
that  the  writing  produced  in  evidence  to  prove  it  does  not  support  the  same 
consideration  as  that  set  out  in  the  declaration ;  Raikes  v.  Todd,  8  Ad.  &  E. 
854  ;  "  If  you  disprove  the  consideration  laid,  you  of  course  disprove  the 
contract ;"  per  Lord  Denman,  ibid.  ;  and  see  Beach  v.  White,  12  Ad.  &  E. 
670.  In  Passenger  v.  Brookes,  1  Scott,  560  ;  S.  C.  7  C.  &  P.  110  ;  IB.  N. 
C.  587  ;  Tindal  C.  J.  refused  to  allow  the  defendant  under  non  assumpsit  to 
show  that  by  another  contract  between  the  same  parties,  prior  to  the  one 
declared  on,  the  plaintiff  was  bound  to  do  the  very  same  act  which  the  decla- 
ration alleged  he  had  agreed  to  do  as  the  consideration  of  the  defendant's 
promise,  and  thus  to  show  that  the  latter  promise  was  nudum  pactum,  but, 
notwithstanding  the  observation  of  Parke  B.  in  Ben7iion  v.  Davison,  3  M.  & 
W.  179,  that  this  was  a  sort  of  confession  and  avoidance  of  the  contract 
declared  on,  it  may  be  questioned  whether  the  case  of  Passenger  v.  Brookes 
could  now  be  supported  consistently  with  more  recent  cases.  In  Lyall  v. 
Higgins,  4  Q.  B.  528,  where  the  declaration  stated  that  the  plaintiflf  had 
engaged  C.  as  collecting  clerk,  and  that  in  consideration  that  plaintiflf  would 
employ  him  as  such,  defendant  guaranteed  his  fidelity,  a  plea  was  held  bad 
which  stated  that,  before  the  defendant's  agreement  with  the  plaintiflf,  the  plain- 
tiflf was  bound  to  employ  C.  under  another  agreement  to  that  eflfect  with  him, 
which  latter  agreement  was  subsisting  at  the  time  of  defendant's  promise,  and 
therefore  that  there  was  no  consideration  for  the  defendant's  guarantee.  The 
examples  given  in  the  rules  themselves  are  as  follows  : 

"  In  an  action  on  a  warrant}/,  the  plea  will  operate  as  a  denial  of  the  fact  of  the  wai'- 
ranty  having  been  given  upon  the  alleged  consideration,  but  not  of  the  breach,  and  in 
an  action  on  a  pohcy  of  insurance,  of  the  subscription  to  the  alleged  policy  by  the 

(fc)  Sed  querel  the  consideration  alleged  being  executed,  and  therefore  sembU  denied  by 
non  assumpsit. 
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defendant,  but  not  of  the  interest,  of  the  commencement  of  the  risk,  of  the  loss,  or  of 
the  alleged  compliance  with  warranties. 

In  actions  against  carriers  and  other  bailees  for  not  delivering  or  not  keeping  goods 
safe  or  not  returning  them  on  request,  and  in  actions  against  agents  for  not  accounting, 
the  plea  will  operate  as  a  denial  of  any  express  contract  to  the  effect  alleged  in  the 
declaration,  and  of  such  bailment  or  employment  as  would  raise  a  promise  in  law  to  the 
effect  alleged,  but  not  of  the  breach," 

If  a  consideration  which  existed  in  all  its  integrity,  as  stated  in  the  decla- 
ration at  the  time  of  the  promise,  afterwards  fails,  either  wholly  or  in  part 
(where  the  promise  is  entire),  it  would  seem  to  be  proper  to  plead  such  a 
defence  in  confession  and  avoidance.  See  Chanter  v.  Lees,  4  M.  &  W.  295  ; 
S.  C.  5  M.  &  W.  698  ;  Head  v.  Ealdrey,  6  A.  &  E.  459  ;  Franklin  v.  Miller, 
4  A.  &  E.  599  ;  Skeate  v.  Beale,  11  A.  &  E.  983;  unless  where  there  is  an 
averment  in  the  declaration  that  the  plaintiff  performed  the  consideration,  in 
which  case  a  traverse  of  that  averment  would  let  in  evidence  that  he  only 
partially  performed  it.  See  Atkinson  v.  Raleigh,  15  Law  J.  Exch.  59  ;  antCy 
p.  112,  note  (5).  Matter  of  cross  action  must  however  be  distinguished  from 
failure  of  consideration.     See  Francis  v.  Baker,  10  A.  &  E.  642. 

Misdescription  of  contract^] — The  contract  as  stated  is  denied  by  non- 
assumpsit,  and  therefore  a  plea  is  bad,  as  amounting  to  the  general  issue, 
which  sets  up  any  defence  grounded  on  the  fact  that  the  real  contract  between 
the  parties  varies  from  that  set  out.  Thus  if  the  plaintiff  misdescribes  the 
terms,  or  mistakes  the  meaning  of  the  contract  on  which  he  sues,  non 
assumpsit  is  the  only  proper  plea  to  let  in  the  objection  ;  as  where  the  decla- 
ration complained  of  the  breach  of  an  absolute  agreement  on  the  part  of  the 
defendant  to  buy  a  house  and  pay  for  the  fixtures,  and  the  plea  stated  that 
the  contract  really  was  that  the  plaintiff  was  to  execute  an  assignment  of 
the  lease,  and  put  the  defendant  in  possession  on  his  paying  for  the  fixtures, 
which  the  plaintiff  was  not  ready  or  willing  to  do,  the  Court  held  that  this 
plea  was  bad;  Nash  v.  Breeze,  11  M.  &  W.  352  ;  S.C.2  Dowl.  N.  S.  1015. 
The  case  of  Kemble  v.  Mills,  1  M.  &  G.  757,  further  illustrates  this  prin- 
ciple ;  in  that  case  a  condition,  whicli,  according  to  the  true  construction  of 
the  agreement  between  the  parties,  was  a  condition  precedent,  was  described 
as  ^concurrent  condition,  and  the  Court  held  that  this  might  be  objected  under 
non-assumpsit. 

I'crm  of  contract  omitted.^ — So  where  the  whole  of  the  contract  is  not  stated, 
either  in  the  case  of  a  special  or  of  an  indebitatus  count,  that  may  be 
objected  on  non-assumpsit.  (/)  A  plea  is  therefore  bad,  which  attempts  to 
add  a  term  to  the  contract  set  out,  and  then  denies  that  the  conditions  imposed 
by  that  term  have  been  fulfilled  ;  Smith  v.  Dixon,  7  A.  Sc  E.  8.  Thus  where 
the  action  was  for  not  paying  for  goods  by  giving  bills  with  security,  a 
plea  was  held  bad  which  stated  a  custom  of  trade  that  such  security  was 


(i)  But  plaintiH  need  not  set  out  stipulations  not  connected  witL  tliose  on  which  he  sues  ; 
Clarke  v.  MoreU,  1  IM.  (St  G.  841. 
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only  given  when  it  was  demanded  before  the  goods  were  delivered  ; 
Whittaker  v.  Mason,  2  B.  N.  C.  359.  And  so  was  a  plea  to  an  action  against 
a  carrier  for  losing  goods,  that  when  the  defendant  received  them,  it  was 
agreed  that  the  plaintiflf  should  accompany  and  watch  the  goods ;  Brind  v. 
Daky  2  M.  &  W.  775;  and  see  per  Littledale,  J.,  WiUiams  v.  Byrne,  7  A.  & 
E.  183.  There  are  however  some  recent  cases  in  which  new  terms  or  con- 
ditions have  been  added  by  plea  ;  see  Pettitt  v.  Mitchell,  4  M.  &  G.  836. 
The  objection  was  not  however  taken  on  special  demurrer.  In  an  action  on 
a  policy  of  insurance,  the  defendant  might  show  under  the  general  issue  that 
by  a  contemporaneous  memorandum  it  was  agreed  that  the  policy  should 
include  only  capture  in  case  of  war,  and  that  the  capture  complained  of  was 
not  of  that  description  ;  Heath  v.  Durrani,  12  M.  &  W.  438.  The  same 
principles  apply  to  an  indebitatus  count,  the  defendant  cannot  set  up  in  a 
special  plea  a  contract  varying  from  that  stated  in  the  declaration,  viz.  that 
being  indebted  on  a  certain  specified  account,  the  defendant  was  to  pay  the 
amount  thereof  on  request,  i.  e.  immediately. 

The  instances  of  pleas  which  have  been  held  faulty  for  not  confessing  a 
debt  on  the  specified  account,  will  be  found  under  the  separate  heads  of 
defences  which  may  be  given  in  evidence  under  the  general  issue.  See 
Money  paid ;  Money  had,  Spc. ;  Money  lent ;  Goods ;  Work  ;  Landlord  and 
Tenant,  8fc. 

Debt  payable  on  request.'] — An  instance  of  a  plea  bad  for  not  confessing  a 
contract  to  pay  immediately,  is  that  of  one  stating  that  the  goods,  &c.,  were 
sold  on  a  credit  which  had  not  expired  when  the  action  was  commenced, 
such  defence  therefore  is  properly  admissible  under  non-assumpsit:  seel 
C.  M.  &  R.  741  ;  1  M.  &  W.  336  ;  5  A.  &  E.  159  ;  Broomjield  v.  Smith, 
I  M.  &  W.  542.  In  Maude  v.  Nesham,  3  M.  &  W.  502,  the  defendant 
pleaded  to  an  indebitatus  count  for  money  paid  for  the  use  of  the  defendant, 
that  the  money  was  paid  under  an  agreement  that  in  consideration  that 
defendant  would  indorse  a  bill  to  the  plaintiff,  the  plaintiff  would  pay  for  him 
such  money  as  he  should  require ;  this  plea  was  held  bad,  because  as  the 
plaintiff  was  not  to  advance  the  money  until  after  the  bill  had  been  indorsed, 
there  was  no  confession  of  a  contract  to  pay  on  request.  So  to  an  action  for 
money  had  and  received,  a  plea  was  held  bad  which  stated  that  the  defendant 
was  to  have  a  lien  on  the  money  when  received;  Williams  v.  Vines,  14  Law 
J.  Q.  B.  326.  Upon  the  same  principle  a  plea  is  bad  which  states  that 
instead  of  the  defendant  being  bound  to  pay  on  request,  he  was  not  to  pay 
until  a  condition  which  was  part  of  the  contract  was  fulfilled,  and  which  had 
not  been  fulfilled,  e.  g.  in  the  case  of  goods  sold,  that  the  goods  should  turn 
out  well;  Groundsell  v.  Lamb,  1  M.  &  W.  352;  or  that  they  should  be 
shipped  within  the  current  month  and  landed  in  London,  Alexander  v. 
Gardner,  1  B.  N.  C.  671  ;  or  in  the  case  of  work,  that  the  plaintiff*  was  not 
to  be  paid  until  the  work  was  completed,  and  a  surveyor  had  certified  that 
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fact,  Bradley  v.  Milnett  1  B.  N.  C.  644;  or  that  the  work  was  put  an  end 
to  by  mutual  agreement,  and  that  when  such  was  the  case,  by  a  custom  of 
trade  the  party  was  only  to  be  paid  half  his  claim,  Broad  v.  M'Aylmer,  1 
Har.  &  Wol.  532 ;  and  see  Smith  v.  Dixon,  7  A.  &  E.  4  ;  or  that  the  work 
was  done  in  endeavouring  to  prevent  a  chimney  from  smoking,  and  that  the 
plaintiff  was  not  to  be  paid  unless  he  succeeded,  Hayselden  v.  Staff,  5  A.  & 
E.  153.  It  may  also  be  observed  that  the  above  pleas  would  have  been  bad 
on  the  additional  ground  that  they  did  not  confess  that  any  debt  was  ever 
due  from  the  defendant  to  the  plaintiff. 

Inconsistent  contract.'] — Under  the  head  of  variance  may  be  classed  those 
pleas  which  have  been  held  bad,  for  setting  up  a  new  contract  inconsistent 
with  the  contract  declared  on.  In  Morgan  v.  Pebrer,  3  B.  N.  C.  457,  where 
the  defendant  pleaded  to  a  count  for  money  paid,  that  it  was  paid  by  the 
plaintiff  (a  stockbroker)  for  the  defendant  on  stockjobbing  differences  ;  and 
that  the  original  agreement  between  the  parties  was,  that  the  defendant 
should  deposit  bonds  with  the  plaintiff  to  cover  such  differences,  which  the 
plaintiff  might  sell  to  repay  himself  after  notice  to  the  defendant,  with  an 
averment  that  the  plaintiff  had  done  so  without  such  notice,  Tindal,  C.  J., 
observed,  "  what  is  the  plea  in  effect  but  saying,  you  ought  not  to  have  de- 
clared in  an  indebitatus  contract,  because  you  have  entered  into  another  con- 
tract inconsistent  with  it  ?  In  other  words,  as  to  the  contract  declared  on, 
defendant  says  non  assumpsit." 

In  Garey  v.  Pi/ke,  10  A.  &  E.  512,  the  plaintiff  declared  in  the  common 
form  for  work  and  materials ;  the  work  was  really  done  under  a  written 
agreement,  by  which  the  plaintiff  was  to  be  paid  out  of  commission  due  to 
the  defendant,  which  would  pass  through  plaintiff's  hands,  and  a  settlement 
of  accounts  was  to  take  place  every  six  months  ;  these  facts  the  defendant 
was  allowed  to  show  under  non  assumpsit,  and  as  the  plaintiff  proved  no 
such  settlement  of  accounts,  it  was  held  that  the  defendant  was  entitled  to  a 
nonsuit. 

3.  Condition  precedent,  non  performance  of.'] — This  would  seem  not  to  be 
denied  under  non  assumpsit,  whenever  the  consideration  for  the  promise  is 
executory.  In  Gibson  v.  Harris,  8  C.  &  P.  378,  where  the  plaintiff  declared 
that  in  consideration  that  the  plaintiff  «'o?</f/ assign  certain  shares,  so  that  the 
agreement  might  be  produced  in  Chancery,  and  rvould  accept  £70,  plaintiff 
promised,  &c.  and  averments  accordingly,  Lord  Abinger,  C.  B.,  held,  that 
under  non  assumpsit  the  defendant  could  not  insist  that  any  part  of  the  con- 
sideration was  unperformed.  The  plea  in  such  case  should  be  a  traverse  of 
the  performance  of  the  condition  precedent,  concluding  to  the  country,  ante, 
p.  219. 

But  where  the  consideration  is  executed,  as  is  always  the  case  in  indebitatus 
counts,  the  plea  of  non  assumpsit  denies  the  performance  of  any  condition 
precedent  that  it  may  be  necessary  for  the  plaintiff  to  prove  he  has  per- 
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formed,  before  he  can  sustain  the  action ;  Alexander  v.  Gardner^  1  Bing. 
N.  C.  671 ;  Groundsell  v.  Lamb,  post. 

The  case  of  Smart  v.  Hyde,  8  M.  &  W.  723 ;  S.  C.  1  Dowl.  N.  S.  60;  is 
reconcilable  with  difficulty  with  some  of  the  preceding  cases.  In  that  case 
the  declaration  stated  that  in  consideration  that  plaintiff  would  buy  a  horse  of 
defendant,  the  latter  warranted  that  it  was  sound,  (see  form,  ante,  201,)  with 
breach  that  it  was  not  so  ;  the  defendant  pleaded  that  it  was  sold  subject  to  a 
condition  that  the  warranty  should  remain  in  force  only  until  noon  of  the 
day  after  the  sale,  unless  a  notice  and  certificate  of  unsoundness  were  in  the 
mean  time  given,  which  was  not  done.  On  special  demurrer,  the  Court  held 
that  this  plea  did  not  amount  to  the  general  issue  of  non  assumpsit.  It  was 
observed  by  Parke,  B.,  that  the  plea  altered  neither  the  consideration  nor  the 
promise,  but  that,  admitting  the  contract,  it  showed  it  to  have  been  made 
subject  to  certain  rules,  which  had  not  been  complied  with,  and  that  that 
was  not  a  denial  of  the  contract,  but  a  mere  condition  annexed  to  it.  See 
Stuart  V.  Wilson,  12  M.  &  W.  11. 

In  Walmsley  v.  Matthews,  3  M.  &  G.  133,  the  plaintiff  declared  on  a  con- 
tract, that  in  consideration  that  he  had  entered  his  horse  for  a  race,  and  paid 
a  certain  subscription  towards  the  stakes,  the  defendant  promised  to  pay 
over  the  stakes  to  him  if  a  certain  horse  won,  and  it  was  held  that  under 
non  assumpsit  the  defendant  could  not  show  that  there  was  a  dispute  as  to 
whether  the  horse  was  qualified,  and  that  one  of  the  conditions  was,  that 
disputes  should  be  referred  to  a  committee,  who  had  not  yet  made  any  deci- 
sion. 

Facts  whence  promise  implied.'} — Sometimes,  even  in  a>special  count,  the 
plaintiff  is  unable  to  prove  any  exjjress  promise  on  the  part  of  the  defendant 
like  that  which  he  has  set  out  in  his  declaration,  but  he  can  prove  facts  from 
which  the  law  will  m^)/?/  such  a  promise  ;  for  instance,  if  he  proves  that  the 
defendant  is  a  carrier,  and  that  he  delivered  goods  to  be  conveyed  by  him, 
the  law  will  imply  a  promise  on  the  part  of  the  defendant  to  deliver  them 
safely,  a7ite,  ]  00,  obs. ;  in  such  cases  the  matters  of  fact  from  which  the  promise 
is  to  be  implied,  are,  by  the  express  terms  of  the  New  Rules,  denied  by  non 
assumpsit,  and  in  the  above  instance  one  of  such  matters  of  fact  is  the  deli- 
very of  goods  of  the  plaintiff,  and  therefore  his  p)'>'operty  in  the  goods  was 
held  in  the  above  instance  to  be  denied  by  non  assumpsit ;  Gilbert  v.  Dale, 
5  A.  &  E.  5i^5,  per  Coleridge,  J.,  p.  204,  d.  So  in  Wallis  v,  Broadbent,  4 
A.  &  E.  877,  where  a  landlord  sued  a  tenant  on  an  implied  promise,  arising 
from  his  holding  over  a  farm  after  a  lease  had  expired,  to  hold  on  the  terms 
of  the  lease,  (see  ante,  150,)  it  was  held  that  the  lease  being  one  of  the  mat- 
ters of  fact  from  which  the  promise  was  to  he  implied,  was  denied  by  non 
assumpsit,  and  that  it  could  not  be  produced  to  prove  such  promise  unless 
properly  stamped. 

In  an  action  against  an  attorney  for  negligence,  the  fact  of  the  defendant 
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being  an  attorney,  is  one  of  the  matters  of  fact  from  which  his  promise  to 
transact  the  business  skilfully  would  be  implied  by  law,  it  is  therefore 
denied  by  non  assumpsit ;  Aldis  v.  Gardner,  1  Car.  &  K.  564.  Upon  the 
same  principle  a  plea,  which  stated  that  the  promise  declared  on  was  only  to 
be  deduced  from  a  judge's  order,  and  that  that  order  was  afterwards  set 
aside,  was  held  bad,  as  amounting  to  non  assumpsit,  being  in  effect  merely  a 
circuitous  mode  of  asserting  that  no  promise  was  to  be  deduced  from  the 
order;   Wade  v.  Sameon,  C.  P.  Jan.  21,  1846. 

Statute  of  Frauds — Stami~).~\ — Sometimes,  by  the  operation  of  the  express 
provisions  of  a  statute,  the  plaintiff  is  prevented  from  proving  the  matters  of 
fact  from  which  the  promise  is  to  be  implied,  though  they  may  exist  in 
reality ;  thus  there  may  have  been  a  contract  for  the  sale  of  land,  or  of 
goods  of  a  greater  value  than  ^1 0,  and  nothing  given  to  bind  the  bargain, 
or  a  contract  which  was  not  to  be  performed  within  a  year ;  in  these  cases 
the  plaintiff  has  no  evidence  sufficient  to  show  that  there  was  such  a  contract, 
unless  he  produces  a  writing  satisfying  the  statute  of  frauds,  he  is  thus  pre- 
vented from  getting  through  his  case,  the  plea  therefore  of  non  assumpsit  or 
any  other  denying  the  contract  will  be  sufficient  to  let  in  this  defence  ; 
Buttermere  v.  Hayes,  5  M.  &  W.  460;  Eastwood  v.  Kenyon,  11  A.  &  E. 
441  ;  Tricker  v.  Thomlinson,  1  M.  &  G.  772.  And  it  would  be  demurrable 
to  plead  the  defence  specially ;  Leaf  v.  Tuton,  10  M.  &  W.  397.  (m) 

Upon  this  principle  any  objection  that  the  writing  necessary  to  evidence 
the  contract  declared  on  is  not  stamped,  or  is  insufficiently  stamped,  may  be 
taken  under  the  general  issue  or  other  plea  denying  the  contract,  for  in  such 
case  the  plaintiff's  case  is  stopped  in  limine,  and  he  is  unable  to  prove  the 
contract  at  all;  Calvert  v.  Baker,  4  M.  &  W.  417  ;  Mason  v.  Bradley,  11 
M.  &  W.  590 ;  post,  "  Bills,"  "  Pleas  in  denial,"  obs. 

Breach — damages.'\ — The  breach  of  the  contract  is  not  denied  under  non 
assumpsit.  In  Smith  v.  Parsons,  8  C.  &  P.  199,  which  was  an  action  for  the 
breach  of  a  warranty  of  ownership  of  a  horse,  Tindal,  C.  J.,  held  that  under 
this  plea  the  defendant  could  not  show  that  the  horse  was  sound.  In  such 
case  there  should  be  a  denial  of  the  breach  in  the  terms  in  which  it  is 
alleged,  and  the  plea  should  not  be  applied  to  any  special  damage  laid  as 
resulting  from  such  breach  ;  Porter  v.  Izott,  1  M.  &  W.  381  ;  Warre  v.  CaU 
vert,  7  A.  &  E.  143. 

When  goods  are  sold,  or  work  is  done,  under  a  special  agreement  as  to 
quality,  quantity  or  price,  and  the  furnisher  of  the  goods  or  work  violates 
the  terms  of  the  special  agreement,  and  furnishes  articles  of  an  inferior 
quality  to  those  contracted  for,  and  the  other  party,  instead  of  repudiating 


(m)  The  case  of  Barnett  \.  Glossop,  I  B.  fact  of  there  being  no  written  assignment  under 

N.  C.  633,  which  was  assumpsit  brought  for  the  8  Anne,  c.  19,  s.  1,  should  be  specially 

the  price  of  a  copyright  bargained  and  sold,  pleaded,  can  scarcely  be  supported  consistent- 

and  in  which  the  Court  of  C.  P.  held  that  the  ly  with  the  more  recent  cases. 
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the  articles,  keeps  them,  and  derives  benefit  from  their  use,  a  new  implied 
contract  then  arises  between  the  parties  to  pay  for  the  things  kept  as  much 
as  they  are  reasonably  worth,  and  the  mode  of  declaring  on  this  new  implied 
contract  is  on  the  common  indebitatus  counts,  ante,  45,  obs.  and  207. 

It  follows,  therefore,  that  under  the  general  issue,  the  defendant  may,  in 
the  above  cases,  show  that  the  goods  or  work  are  not  worth  more  than  a 
certain  sum  (which,  if  not  paid  before  action,  should  be  paid  into  court,)  and 
a  special  plea,  showing  the  breach  of  warranty,  fixity  of  price,  or  insufficiency 
of  the  goods,  would  be  bad  on  demurrer.  See  Cousins  v.  Paddon,  2  C.  M. 
&  R.  547  ;  Dicken  v.  Neale,  1  M.  &  W.  556.  And  so  would  a  plea  showing 
that  the  work  was  done  in  an  imskilful  manner.  Hill  v.  Allen,  2  M.  &  W. 
283 ;  or  under  a  contract  that  only  money  out  of  pocket  should  be  charged, 
Jones  V.  Read,  5  Dowl.  316  ;  Jones  v.  Nanny,  1  M.  &  W.  333.  See  jiost, 
•'  Attorneys,"  "  Apothecaries,"  "  Goods  sold,"  "  Work." 


OF  THE  EFFECT  OF  NON  ASSUMPSIT  IN  PARTICULAR  CASES. 

Account  Stated,  (post,  240)  -.--Non  assumpsit  to  a  count  upon  an  account  stated 
denies  that  the  parties  came  to  an  account,  and  that  the  defendant  was  indebted  to 
the  plaintiff  thereon,  Jacobs  \.  Fisher,  1  Com.  B.  178;  the  defendant  may  therefore 
prove  on  this  plea,  that  he  was  not  in  reality  indebted,  because  there  were  errors 
in  the  account,  Thomas  v.  Hawkes,  8  M.  &  W.  140  ;  or  because  the  items  were  such 
that  he  was  not  primarily,  but  only  collaterally,  liable,  Gould  v.  Coombs,  14  Law  J. 
175,  C.  P. ;  but  not  fraud  or  illegality  of  consideration,  nor  that  a  subsequent  account 
was  in  his  favour,  Fidget  v.  Fenny,  1  C.  M.  &  R.  108.  In  that  case,  on  the  5th 
of  February,  an  account  was  stated  betAveen  the  parties,  and  the  balance  was  in  favour 
of  the  plaintiff.  On  the  lOtli  of  March  another  account  was  stated,  and  the  balance 
was  in  favour  of  the  defendant.  The  plaintiff  afterwards  sued  upon  the  first  account 
stated,  and  the  defendant  pleaded  non  assumpsit.  It  was  held  that  imder  this  plea 
he  could  not  avail  himself  of  the  defence  on  the  second  account  stated.  Lord  Lynd- 
hurst,  C.  B.,  observed,  "  The  plaintiff  sued  upon  the  first  account,  and  the  defendant, 
from  the  particidars  of  demand,  must  have  known  that  it  was  upon  the  first  account 
that  the  action  was  brought.  Here  is  a  clear  cause  of  action.  What  is  the  answer? 
The  defendant  shows  that  before  the  commencement  of  the  action  there  was  another 
account,  including  the  former  items  stated  between  the  parties,  and  that  the  balance  is 
in  his  favour.  But  imder  the  plea  of  non  assumpsit  since  the  New  Rules  this  is  no 
answer  to  the  action."  Alderson,  B.  "  In  law,  the  second  account  must  be  taken  to 
be  either  a  payment  (see  Sinclair  v.  Baggaly,  4  M.  &  W.  314,)  or  a  set-off,  and  in  neither 
case  could  the  defendant  avail  himself  of  those  defences  under  the  general  issue."  On 
the  same  principle,  the  defendant  cannot,  under  the  general  issue,  give  in  evidence  an 
admission  by  the  plaintiff  before  action  brought  that  the  balance  of  accounts  was  in 
favour  of  the  defendant;  Evans  v.  Downes,  2  Jurist,  106G,  C.  P.  1838. 

To  a  count  upon  the  account  stated,  a  plea  that  the  plaintiff  and  defendant  were 
partners,  and  that  their  accoimts  were  not  adjusted,  is  bad,  as  amounting  to  the  general 
issue;    Worrally.  Grayson,  1  M.  &  W,  16G;  post,  "  Partners." 

The  general  issue  by  statute  can,  under  no  circumstances,  be  a  good  plea  to  this 
count;  Culvert  v.  Moggs,  10  A.  &  E.  032.  Sed  quarel  see  Hankey  v.  Cobb,  1  Q.  B, 
494. 

Adultery,  (see  "  Sale  of  Goods,"  post,  230.) 

Agent,  (post,  242.)  See  "  Attorneys,"  "  Sale  of  Goods,"  "  Work,"  &c.  In  an 
action  against  an  agent  for  not  accounting,  non  assumpsit  would  deny  that  the  defend- 
ant ever  was  such  an  agent  as  alleged,  also  the  retainer  and  the  promise,  but  would 
admit  the  request  to  account,  and  the  neglect  to  do  so ;  so  in  an  action  for  not  using 
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due  care  in  selling,  it  would  deny  the  receipt  of  the  goods  for  the  purpose  alleged,  the 
retainer  and  the  promise,  but  not  the  sale,  or  the  want  of  due  care  in  selling.  See  the 
words  of  the  rule  under  the  head  of  "  Carrier,"  post. 

Alteration  of  Written  Documents. — Where  the  action  is  founded  on  a  written 
document  which  is  set  out  in  the  declaration,  the  general  issue,  or  any  plea  denying  the 
making  of  the  document  in  question,  will  let  in  the  defence  that  it  has  been  rendered 
unavailing  by  any  alteration  which  avoids  it  under  the  Stamp  Laws,  (post,  "  Stamp,") 
]\fason  V.  Brodlej/,  11  M.  &  W.  .590.  So  it  may  be  shown  under  such  a  plea  that  the 
instrument  has  been  rendered  void  at  common  law,  (without  reference  to  the  stamp 
acts,)  by  any  alteration  which  causes  a  vuriance  between  the  instrument  produced  in 
evidence,  and  that  described  in  the  declaration,  for  such  a  ^\ea.  says  in  effect  that 
the  defendant  did  not  execute  the  document  declared  on ;  Cooh  v.  Coxwell,  2  C. 
M.  &  R.  291 ;  but  if  the  plaintiff  declare  upon  the  document  in  its  unaltered  ^rm, 
(or  even  in  its  altered  form,  provided  the  alteration  were  not  such  as  to  avoid  it  under 
the  stamp  laws,  Parri/  v.  Nicholson,  2  D.  &  L.  640;  S.  C.  13  M.  &  W.  778  ;)  and 
the  defendant  wishes  to  contend  that  the  alteration,  whether  previous  or  subsequent  to 
execution,  vitiated  it  at  common  line,  then  he  must  plead  the  alteration  specially ; 
Hemming  v.  Trenery,  7  A.  &  E.  114;  Davidson  v.  Cooper,  13  M.  &  W.  342  ;  see  form, 
post,  "  Bills."  In  Parry  v.  Nicholson,  the  plaintiff  declared  as  indorsee,  against  the 
acceptor  of  a  bill,  described  in  the  declaration  as  being  made  on  the  22d  March ;  when 
produced,  it  appeared  the  bill  had  been  altered  from  the  2d  to  the  22d  March ;  the  bill 
was  payable  three  months  after  date,  and  therefore  the  alteration  did  not  make  a  new 
stamp  necessary,  and  it  was  held  that  he  could  not  rely  on  the  objection  under  the  plea 
of  non  accepit ;  Mason  v.  Bradley,  11  M.  &  W.  590;  a7Ue,-p.  223;  post,  "  Bills,"  pre- 
liminary observations;  and  post,  "Pleas  in  Covenant,"  "Alteration."  In  Sibley  v, 
Fisher,  7  A.  &  E.  444,  which  was  an  action  by  the  indorsee  against  the  indorser  of  a 
bill,  which,  when  produced,  appeared  to  have  been  altered,  it  was  held,  that  in  the  absence 
of  any  plea  denying  the  making  of  the  bill,  that  fact  was  admitted  on  the  record,  and 
therefore  that  it  was  not  incumbent  on  the  plaintiff  to  explain  the  alterations. 

Apothecaries,  (post,  245). — In  an  action  for  an  apothecary's  bill  the  defendant 
may,  on  7ion  assumpsit,  put  the  plaintiff  on  proof  of  his  right  or  qualification  to  practise 
according  to  the  55  Geo.  3,  c.  194.  By  the  21st  section  of  the  act  no  apothecary  shall 
recover  any  charges,  unless  he  prove  on  (he  trial  that  he  was  in  practice  on  the  1st  of 
August,  1815,  or  has  obtained  a  certificate  to  practise  as  such  from  the  Apothecaries' 
Company  ;  the  plea  of  7ion  assumpsit  suffices,  because  the  proof  of  the  practice  or  cer- 
tificate is  by  the  statute  a  part  of  the  plaintiff's  case,  and  a  condition  precedent  to  his 
recovery;  Shearwood  v.  Hay,  5  Ad.  &  El.  383;  Wagstafv.  Sharp,  3  M.  &  W.  521. 
The  production  of  a  certificate  to  a  person  whose  name  is  identical  with  that  of  the 
plaintiff  (5J7«j9So/i  v.  Dismore,  8  M.  &  W.  47,)  and  purporting  to  be  under  the  seal  of 
the  Apothecaries'  Company,  is  sufficient;  8  &  9  Vict.  c.  113.  Unless  qualified,  the 
plaintiff  cannot  recover  even  for  the  phials;  Steed  v.  Henley,  ]  C.  &  P.  574.  See  fur- 
ther Chit.  Contr.  Index,  in  voc.  If  the  case  were  a  surgical  one,  and  plaintiff"  attended 
OS  a  surgeon,  plaintiff  may  show  that  fact  in  answer  to  an  objection  on  the  above  statute ; 
Alison  V.  Heyden,  4  Bing.  G19;  S.  C  3  C.  &  P.  24G. 

Attorneys,  {post,  251.) — In  an  action  of  indebitatus  assumpsit  upon  an  attorney's 
bill  of  costs,  the  defence  that  the  bill  ought  to  have  been,  but  was  not,  delivered  signed  a 
month  before  action,  must  he  pleaded  specially,  post.  Non  assximpsit  would  put  in  issue 
the  fact  that  the  plaintiff  was  an  attorney ;  the  retainer  of  the  plaintiff  by  the  defend- 
ant; that  the  services  were  in  fact  rendered,  and  the  reasonableness  of  the  charges;  and 
under  that  plea  neither  party  is  bound  by  the  allocation  of  the  Master  in  the  taxation  of 
the  bill;  Beck  v.  Cleaver,  9  Dowl.  111.  It  may  be  shown  on  non  assumpsit  that  the 
plaintiff's  work  was  utterly  worthless,  by  reason  of  his  incompetency  or  neglect,  &c., 
see  Hill  v.  Allen,  2  M.  &  W.  281;  Hill  v.  Featherstonehaugh,  7  Bing.  569;  Shaw  v. 
Archer,  9  Bing.  287 ;  or  that  he  agreed  to  do  the  business  for  costs  out  of  pocket,  pay- 
ing the  amount  into  court,  Jones  v.  Nanny,  1  M.  &  W.  333 ;  Junes  v.  Read,  5  Dowl. 
R.  216;  or  that  the  work  was  done  by  an  unqualified  person  in  plaintiff's  name; 
Parker  v.  Riley,  3  M.  &  W.  230. 

Where  the  defence  is,  that  the  business  was  done  in  preparing  and  enforcing  an 
illegal  agreement,  there  must  be  a  special  plea  ;  Polls  v.  Sparrow,  1  Bing.  N.  C  594 ; 
see  Tabramv.  Warren,  1  Tyr.  &  Gr.  153.  In  H.  li.  Roberts  v.  Barber,  wliich  was 
an  action  by  an  attorney  for  his  bill  of  costs  for  bringing  an  action  and  preparing  a  deed 
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of  assignment  at  the  defendant's  request,  it  was  proposed  to  show  that  the  deed,  which 
was  an  assignment  of  goods  from  one  Snell  to  the  defendant,  was  fraudulently  ante- 
dated, for  the  purpose  of  gaining  a  priority  over  a  bona  fide  execution  against  Snell's 
goods,  and  that  the  action  was  an  action  of  trespass  brought  by  the  defendant,  on  the 
strength  of  this  deed,  against  the  sheriff  for  seizing  under  the  execution  against  Snell. 
Pearson  objected  that  these  facts  were  inadmissible  under  non  assumpsit,  but  Tindal, 
C.  J.  held  that  as  they  went  to  show  that  plaintiff's  services  were  entirely  useless,  they 
might  be  given  in  evidence  under  that  plea,  and  he  left  it  to  the  jury  to  say  whether 
the  plaintiff  was  aware  of  the  facts  when  he  prepared  the  deed,  &c.;  verdict  for  the 
defendant;  MS.,  C.  P.,  London  Sittings  after  T.  T.  1841.  In  an  action  against  an 
attorney  for  negligence,  non  assumpsit  would  put  in  issue  the  fact  of  the  plaintiff  being 
an  attorney ;  Aldis  v.  Gardner,  1  C.  &  K.  564. 

BTilee.  See  the  words  of  the  rule  under  the  head  of  "  Carrier."  Non  assumpsit 
would  deny  the  receipt  of  the  goods  by  the  bailee  for  the  purpose  and  in  the  character 
alleged,  and  also  that  he  promised  to  return  or  take  care  of  them,  &c. ;  but  assuming 
those  facts,  it  would  admit  that  he  did  not  take  care  of  them,  or  did  not  return  them 
uninjured,  &c. 

Carriers,  {post,  tit.  "  Carriers,"  and  notes  there.)— By  the  New  Rules  on  Pleading, 
"in  actions  against  Carriers  or  other  Bailees,  for  not  dehvering  or  not  keeping  goods  safe, 
or  not  returning  them  on  request,  and  in  actions  against  agents  for  not  accounting,  the 
plea  of  non  assumpsit  will  operate  as  a  denial  of  any  express  contract  to  the  effect  alleged 
in  the  declaration,  and  of  such  bailment  or  employment  as  would  raise  a  promise  in  law 
to  the  effect  alleged,  but  not  of  the  breach."  It  would  appear  therefore  to  deny  the  fact 
that  the  defendant  was  a  carrier,  or  rather,  that  he  received  the  goods  in  that  character ; 
and  also  the  delivery  to  and  receipt  by  him  for  the  purpose  alleged ;  Webb  v.  Page,  5 
M.  &  G.  199,  per  Maule,  J.  The  property  of  the  plaintiff  in  the  goods,  and  also 
whether  he  (as  the  consignor  or  consignee)  be  the  proper  party  to  sue,  would  also  be 
denied  by  non  assumpsit;  Gilburt  v.  Dale,  5  Ad.  &  E.  545.  Any  plea  qualifying  the 
common  law  contract,  as  that  the  plaintiff  agreed  to  watch  the  goods,  would  be  bad  as 
amounting  to  non  assumpsit;  Brind  v.  Bale,  2  M.  &  W.  775.  A  defence  under  the 
Carriers'  Act  must  be  specially  pleaded;  Si/ms  v.  Chaplin,  5  A.  &  E,  63'i, post. 

Bills  of  Exchange,  &c.  (post,  title  "  Bills.")— The  New  Rules  abolish  the  plea 
of  non  assumpsit  to  a  count  on  a  bill  or  note;  see  post,  "  Bills." 

But  where  the  action  is  by  or  against  an  executor,  &c.  on  a  bill  or  note  given  in  the 
lifetime  of  the  testator  or  intestate,  and  the  declaration  charges  a  promise,  after  the 
death,  to  or  by  the  representative  as  such,  such  promise  being  collateral  may  properly  be 
traversed  by  non  assumpsit;  see  Ti7nmisv.  Piatt,  2M.  &W.  720;  Rolleston  v.  Dixon, 
2  D.  &  L.  892.     In  such  case  the  bill  is  inducement  to  the  promise. 

In  debt  on  a  note  or  bill,  a  plea  of  payment  into  court  of  part,  and  not  indebted  ultra, 
is  bad  on  demm-rer ;  but  if'  issue  be  joined  thereon,  defendant  may  give  in  evidence  any 
defence  allowed  in  the  general  issue;  Finlaysonv.  Mackenzie,  3  Bing.  N.  C.  824; 
post,  "Bills,"  prehminary  observations. 

Condition  precedent.— ^w^e,  221. 

Consideration. — Non  assumpsit  would  appear,  both  in  the  case  of  a  special  and  also 
of  an  indebitatus  count,  to  deny  that  the  promise  was  made  on  the  consideration 
alleged,  that  is,  the  existence  of  the  consideration ;  but  assuming  that  such  a  considera- 
tion existed  at  the  time  of  the  promise,  it  would  not,  in  the  case  of  an  executory  consi- 
deration, deny  the  performance  of  it;  ante,  218,  219. 

Copyright. — In  an  action  for  the  value  of  a  copyright  bargained  and  sold,  a  defence 
that  it  was  not  assigned  in  writing  as  required  by  5  &  6  Vict.  c.  45,  s.  13,  need  not  be 
specially  pleaded;  ante,  223.  See  the  statute  cited  post.  "  When  by  law,"  observed 
Lord  Abinger,  in  Johnson  v.  Dodgson,  2  M.  &  W.  G57,  "you  cannot  make  a  particular 
contract  except  in  writing,  to  deny  the  writing  is  to  deny  the  contract."  And  see  Butter- 
mere  \.  Hayes,  5  M.  &  W.  456;  Leaf  \.  Tuton,  10  M.  &  W.  397;  Da  Pinna  v. 
Polhill,  8  C.  &  P.  78. 

Credit  unexpired. — The  defence  that  by  the  original  conti-act  the  defendant  was  to 
have  credit  or  time  for  payment  of  the  debt  claimed,  for  a  period  which  had  not  elapsed 
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when  the  action  was  commenced,  may  be  given  in  evidence  imder  non  assumpsit,  and 
indeed  cannot  be  pleaded  specially,  as  it  shows  a  different  contract  to  that  declared  upon, 
viz.  to  pay  on  request,  and  denies  a  present  debt ;  Tat/lor  v.  Hillaiy,  1  C.  M.  &  II. 
741 ;  2  C.  M.  &  11.  553;  1  M.  &  W.  336;  Broonifield  v.  Smit/t,  I  M.  &  W.  542; 
ante,  220. 

Deed. — The  defence  that  there  never  was  a  simple  contract  debt,  inasmuch  as  the 
claim  originally  arose  solely  upon  a  deed  and  by  virtue  of  the  defendant's  covenant 
therein  to  pay  the  money  or  perform  the  matter  in  respect  of  which  assumpsit  or  debt 
(not  upon  the  deed)  is  brought,  is  matter  of  defence  upon  non  assninpsit,  and  cannot 
properly  be  ])leaded  specially;  Edivards  v.  Bates,  2  D.  &  L.  299;  Hallen  v.  Runder, 
1  C.  M.  &  R.  266:  see  per  Denman,  C.  J.  in  2  Ad.  &  E.  700;  and  see  Regil  v. 
Green,  1  M.  &  W.  328,  and  id.  329,  per  Parke,  B. ;  Baher  v.  Harris,  9  A.  &  E.  532. 
But  where  a  remedy,  as  upon  a  simple  contract,  has  once  accrued,  the  defence  that  it 
has  been  merged  in,  Filmer  v.  Burnabt/,  2  M.  &  G.  529,  or  satisfied  by,  a  subsequent 
deed,  must  be  pleaded  specially ;  see  Weston  v.  Foster,  2  Bing.  N.  C.  693 ;  and  see 
Davidson  v.  Cooper,  13  M.  &  W.  342;  Heming  v.  Trenery,  9  A.  &  E.  926;  post,  223, 
note  (y).  Assumpsit  may,  however,  be  supported,  though  there  be  a  specialty  security 
between  the  parties,  provided  such  sc-curity  be  collateral  and  there  be  no  covenant  in  it 
to  pay  the  debt,  Yates  v.  Aston,  4  Q.  B.  196  ;  or  where  a  sum  is  due  on  an  antecedent 
specialty,  and  for  a  new  consideration  the  defendant  contracts  by  parol  to  pay  a  sum 
including  that  due  on  the  specialty,  Twight  v.  Prescott,2  D.  N.  S.  4,  where  see  form 
of  declaration.  A  covenant  not  to  sue  is  not  pleadable  in  bar  of  a  debt;  ThimUebu  v 
Barron,  3  M.  &  W.  210.  "^ 

Fraud  must  be  specially  pleaded;  pat,  Pleas,  "Fraud." 

Frauds,  Statute  of. — It  is  now  settled  that  a  defence  founded  on  any  section  of  the 
Statute  of  Frauds,  (29  Car.  2,  c.  3,)  may  be  given  in  evidence  under  the  general  issue 
and  cannot  be  specially  pleaded;  2  M.  &  W.  657;  3  M.  &  W.  170;  4  B.  N.  C.  445  • 
Buttermerev.  Hayes,  5  M.  &  W.  456;  Leaf  v.  Tiiton,  10  M.  S:W.  397;  Eastwood 
v.  Kenyon,  11  .4..  &  E.  438.  The  same  rule  holds  also  with  respect  to  representations 
required  to  be  in  writing  under  the  9  Geo.  4,  c.  14;  Turnley  v.  AVGregor,  6  M  &  G 
46;  see  ante,  223,  '  »  •  • 

Goods  Sold. — See  "Sale  of  Goods," /jos^,  230. 

Husband  and  Wife. — See  "  Sale  of  Goods," /los^,  230.  In  an  action  for  a  debt  con- 
tracted by  the  defendant's  wife  before  marriage,  the  marriage  would  not  be  in  issue  under 
non  assumpsit. 

Illegal  Consideration.  Void  Contracts. — These  defences  must,  by  the  express 
terms  of  the  New  Rules,  be  specially  pleaded;  see  ajitc,  216;  post,  title  "  Illegality" 
and  see  "  Attorneys,"  ante,  225,  226;  and  Allport  v.  Nutt,  14  L.  J.  272,  C.  P. 

Landlord  and  Tenant. — In  a  special  declaration  by  a  landlord  against  a  te- 
nant, non  assumpsit  would  deny  the  contract  laid ;  that  is,  the  tenancy  on  the  terms 
alleged,  and  therefore  also  the  matters  of  fact  from  which  such  a  tenancy  is  to  be 
implied  ;  WaUis  v.  Broadbent,  4  A.  &  E.  877,  cited  ante,  222.  But  in  an  action  for  non- 
repair, &c.  by  the  assignee  of  A.  against  the  defendant,  it  was  held  that  non  assumpsit 
did  not  deny  the  tenancy  between  A.  and  tlie  defendant,  or  that  it  was  transferred  over 
by  operation  of  law  to  the  plaintifi',  if  thai  were  so  in  tenancies  not  under  seal,  Bryd^es  v. 
Leicis,  3  Q.  B.  603.  So  non  assumpsit  would  not  dispute  an  allegation  of  contniucd 
tenancy,  laid  after  the  statement  of  contract,  nor  the  breach  charged  to  have  been  com- 
mitted ;  therefore  to  a  special  count  for  rent,  &c.  a  surrender,  or  eviction,  (see  those  titles 
post,)  before  the  rent  claimed  became  due,  would  be  matter  for  a  special  n\ea  The 
indebitatus  count  for  use  and  occupation  alleges  that  the  defendant  held  the  premises 
from,  and  by  permission  of,  tlio  plaintiff,  and  that  rent  was  to  be  paid  for  them  on  request; 
see  ante,  147  ;  the  tenancy,  therefore,  and  amoimt  of  rent  would  be  both  denied  bv  that 
plea ;  Beech  v.  Wliitc,  12  A.  &  E.  668.  But  an  eviction,  Prentice  v.  Elliott  5  M  \<t  W 
606;  Selby  v.  Broicnc,  14  L.  J.  Q.  B.  307  ;  or  a  surrender  before  the  rent  became  duo 
Uaslnnglon  v.  Hurthan,  6  Jurist,  127;  or  that  the  defendant  quitted  because  the 
premises  became  uninhabitable,  Smith  v.  Manable,  11  M.  &  W.  5,  would  be  bad  if 
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specially  pleaded  to  this  count,  as  such  plea  would  not  confess  that  any  rent  was  ever 
due.  (?i)  So  the  defence  that  before  the  rent  became  due  a  mortgagee  of  the  plaintiff 
gave  the  defendant  notice  to  pay  the  rent  to  him,  is  admissible  on  7ion  assumpsit, 
because  such  defence  amounts  to  a  denial  of  the  use  and  occupation  by  the  'permission 
of  the  plaintiff,  Doe  v.  Bucknell,  8  C.  &  P.  566 ;  but  the  mortgagee's  claim  must  be 
pleaded  specially  as  to  arrears  of  rent  which  accrued  due  before  he  gave  the  defendant 
notice ;  because  in  this  case  the  plaintiff's  right  of  action  had  vested,  and  the  defence 
is  matter  in  confession  and  avoidance ;  Waddilove  v.  Barnett,  2  Bing.  N.  C.  538 ; 
Eva7is  V.  Eliot,  5  A.  &  E.  142 ;  Partington  v.  Woodcock,  6  A.  &  E.  690.  The  same 
distinction  would  apply  in  cases  where  the  defence  is  that  the  plaintiff's  title  has  ex- 
pired; Newport  v.  Hanley,  2  D.  &  L.  921 ;  post,  "Replevin;"  "Avowry  for  Rents," 
note.  The  defendant  might  show  under  the  general  issue  that  he  held  on  the  terms 
that  on  quitting  he  was  to  be  entitled  to  a  set-off  for  the  fixtures;  post,  "  Set-off." 

Lunacy. — In  Clarke  v.  Dangerfield,  Exch.  Mid.  Sittings  after  T.  T.  1841,  which  was 
an  action  in  indebtatus  assumpsit  for  an  attorney's  bill,  Lord  Abinger  held  that  the 
lunacy  of  the  defendant  might  be  given  in  evidence  under  nan  assumpsit,  as  it  showed 
there  was  no  employment  by  the  defendant.  Pearson,  for  the  plaintiff,  afterwards  moved 
for  a  new  trial  on  this  point,  but  the  court  refused  the  rule  ;  see  Gore  v.  Gibson,  13  M, 
&  W.  623,  post ;  and  see  Kirtley  v.  Copeland,  1  Car.  &  K.  319,  post. 

Money  Had  and  Received.) — "  Non  assumpsit  operates  as  a  denial  both  of  the 
receipt  of  the  money  and  of  the  existence  of  those  facts  which  make  such  receipt  by 
the  defendant  a  receipt  to  the  use  of  the  plaintiff." — New  Rules. 

The  defendant  may  show  under  non  assumpsit  that  though  the  money  was  received 
by  him,  it  was  not  received  for  the  use  of  the  plaintiff,  but  of  a  third  person ;  Clarke  v. 
Dignam,  3  M.  &  W.  478. 

A  special  plea,  that  the  money  received  was  the  amount  of  certain  goods  consigned 
to  the  defendant  as  a  security  for  any  advances  he  might  make,  with  a  power  of  sale  to 
reimburse  himself,  and  that  he  sold  the  goods  accordingly,  was  held  bad,  as  amounting 
to  non  assumpsit,  as  it  denied  that  the  proceeds  were  received  to  the  plaintiff's  use ; 
Solly  v.  Neish,  2  C.  M.  &  R.  355.  So  a  plea,  showing  that,  before  the  money  was 
received,  there  was  a  contract  that  defendant  might  have  a  lien  on  it;  Williams  v.  Vines, 
14  Law  J.  326,  Q.  B.  It  is  seldom  necessary  to  plead  specially  in  an  action  for  money 
had  and  received.  This  necessity  can  only  arise  where  the  defendant  admits  the  original 
receipt  of  the  money  ybr  plaintiff'' s  use  and  as  his  pi'operty,  and  grounds  his  defence  on 
matter  of  avoidance,  that  is,  on  facts  which  show  that  the  plaintiff's  right  has  subse- 
quently ceased,  as  that  it  was  received  to  be  remitted  to  A.  B.,  and  remittance  accord- 
ingly; M'Carthy  v.  Calvin,  9  A.  &  E.  607;  and  see  Kington  v.  Kington,  11  M.  &  W. 
233.  Non  assumpsit  would  suffice  in  general  in  actions  by  and  against  assignees  of 
banki*upts,  sheriffs,  creditors,  &c.  to  try  the  validity  of  a  fiat  or  of  an  execution  against 
the  bankrupt's  effects,  or  a  question  of  fraudulent  preference.  So  to  an  action  by  the 
assignees  of  an  insolvent  for  money  had,  &c.  to  their  use,  the  defendant  might  show 
under  non  assumpsit  that  the  money  was  received  for  the  use  of  the  insolvent  against 
whom  defendant  has  a  set-off;  per  Parke,  B.,  Wainwright  v,  Clement,  4  M.  &  W.  396; 
and  it  suffices  where  a  trustee  is  sued  by  his  cestui  que  trust  for  money  which  he  holds 
as  a  trustee  merely,  Mitchamv.  Eickc,  3  M.  &  W.  408;  Baitlettv.  Dimond,  14  M.  & 
W.  49 ;  or  which  he  has  paid  over  according  to  the  trust,  Moore  v.  Eddoives,  7  C.  &  P. 
203  ;  or  for  money  which  he  has  received  under  a  trust  which  is  still  open,  as  in  such 
cases  the  money  is  received  for  the  use  of  the  trust,  and  not  of  the  defendant ;  Case  v. 
Roberts,  Holt,  N.  P.  C.  501  ;  Edwards  v.  Bates,  2  D.  &  L.  299.  A  stakeholder  who 
duly  holds  or  has  duly  paid  over  stakes  to  the  winner  of  a  legal  wager,  &c.  need  not  in 
general  plead  specially;  certainly  he  need  not  where  the  plaintiff  claims  the  stakes  of 
the  other  party,  as  winner,  but  in  reafity  is  not  entitled  to  tiiose  stakes;  see  Chit.  jun. 
Contr.  4th  ed.  486,  487.  The  defendant  may  show  on  non  assumpsit  that  he  received 
the  money  a^  partner  with  the  plaintiff";  post,  "  Partners." 

Money  Lent. — Non  assumpsit  would  put  in  issue  the  loan;  a  subsequent  deed 
must  be  specially  pleaded ;  ante,  "Deed;"  Weston  \.  Foster,  2  B.  N.  C.  700.  If  a 
subsequent  bond  has  the  effect  of  shifting  from  the  defendant  his  original  liability,  as  in 
the  case  of  a  bottomry  bond  which  transfers  it  to  the  ship,  the  general  issue  will  suffice; 
Kegil  V.  Green,  1  M.  &  W.  328. 


(n)  Tn  Dadd  v.  Acklom,  6  M.  &  G.|'683,      would  rather  appear  to  be  matter  of  discharge 
note  (rt),  it  is  suggested  that  a   surrender      to  be  specially  pleaded. 
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Money  Paid. — Nu7i  asstanpsit  denies  the  actual  payment  of  the  money  by  the 
plaintiff,  and  also  all  facts  which  would  make  it  either  expressly  or  impliedly  a  pay- 
ment at  tlie  defendant's  request,  or  for  his  use,  and  also  that  the  money  was  to  be 
repaid  immediately.  In  an  action  for  contribution,  it  denies,  therefore,  that  the  money 
paid  was  the  money  of  the  plaintiff,  because  at  the  time  of  the  payment  he  had  a 
greater  amount  in  his  own  hands  belonging  to  the  principal ;  Gossell  v.  Sivindon,  1  D. 
&  L.  888.  In  Greg07jj  v.  Hartnoll,  1  M.  &  W.  183,  one  part  owner  of  a  vessel  sued 
another  for  contribution,  or  money  paid,  the  former  having  paid  all  the  damages  reco- 
vered against  him  as  part  owner  for  the  loss  of  goods  (shipped  therein  on  freight)  by  the 
negligence  of  the  crew  during  a  voyage;  and  a  special  plea,  that  the  loss  arose  from  the 
plaintiff's  personal  misconduct;  and  another,  that  although  the  defendant  was  part 
owner  he  did  not  join  and  was  not  concerned  in  the  adventure  upon  the  particular 
voyage,  were  held  bad,  as  amounting  to  the  general  issue,  as  not  admitting  that  the 
money  ever  was  paid  to  the  defendant's  use,  or  that  he  was  at  any  one  time  liable  for  a 
debt  of  that  nature.  See  another  instance,  Morgan  v.  Pebrer,  3  Bing.  N.  C.  457,  cited 
ante,  221.  In  Cole  v.  Le  Sonef,  5  Dowl.  41,  it  was  held  that  a  plea  showing  that  a 
.  policy  of  insurance,  in  respect  of  which  the  alleged  payments  were  made,  was  so  framed 
by  the  plaintiff  as  to  be  utterly  worthless,  was  good ;  but  qiKere,  whether  that  case 
would  now  be  upheld.  See  per  Pattcson,  J.,  Francis  v.  Baker,  10  A.  &  E.  645 ;  and 
see  Hannuic  v.  Goldner,  11  M.  &  W.  849.  It  may  be  given  in  evidence  under  the 
general  issue  that  the  money  was  paid  by  one  partner  for  the  use  of  another ;  Brown  v. 
Tapscott,  6M.  &W.  122. 

Nonjoinder  of  a  Plaintiff. — The  nonjoinder  of  a  person  jointly  interested,  with 
the  plaintiff]  and  who  ought  to  have  been  made  a  plaintiff  with  him  is  a  defence 
under  7ion  ussunipsit,  being  in  effect  a  denial  of  the  promise  laid ;  for  a  contract  with 
A,  and  B.  is  no  contract  with  A.  only;  Solh/  v.  Neis/i,  2  C.  M.  &  R.  358,  359.  In 
detinue  it  is  no  defence;  Broudbcnt  v.  Ledward,  11  A.  &  E.  209.  The  misjoinder  of 
a  defendant  in  an  action  ex  contractu  would  also  be  a  defence  on  nori  assumpsit ;  Eliot 
V.  Morgan,  7  C.  &  P.  334,  per  Coleridge,  J.  The  nonjoinder  of  a  plaintiff'  should  be 
pleaded  in  abatement  in  actions  by  executors  or  assignees,  and  in  actions  ex  delicto, 
I  Saund.  154,  notes ;  and  the  nonjoinder  of  a  defendant  in  an  action  ex  contractu  is  only 
ground  for  a  plea  in  abatement ;  see  ante,  210,  obs. 

Notice  of  Action. — See  title  "  Statute," /;os^,  230. 

Partnership  of  Plaintiff  and  Defendant.  —  The  defence  that  the  plaintiff 
and  defendant  are  partners,  and  that  the  claim  forms  part  of  their  unsettled  part- 
nership account,  is  available  under  non  assumpsit;  Worrallv.  Grayson,  1  M.  &  W. 
166;  Soil)/  V.  Neis/i,  cited  supra;  Gregory  v.  Hartnoll,  1  M.  &  W.  183;  Pearson  v. 
Skelton,  1  M.  &  W.  505.  "  If  the  plaintiff  was  one  of  the  purchasers  of  goods  sold 
he  cannot  say  that  the  defendant  was  indebted  to  him  ;"  Payne  v.  Hales,  5  M.  &  W. 
599.  See  the  cases,  &c.  on  the  j)oint  that  one  partner  cannot  sue  another  at  law  in  re- 
ference to  the  unsettled  partnership  accounts,  Chit  jun.  Contr.  lud.  in  voc.;  1  C.  Sc  M. 
33  ;  1  Bing.  N.  C.  397  ;  5  B.  &  Ad.  936;  10  Bing.  436  ;  Jackson  v.  Stoplierd,2C.  & 
M.  361  ;  Carr  v.  Smith,  5  Q.  B.  128.  It  is  a  defence,  where  one  firm  is  suing  an- 
other, that  either  of  the  parties  is  a  member  of  both  linns,  id.;  Chit.  jun.  Contr. ;  form, 
&c.  of  plea,  Maimvuring  v.  Neioman,  2  B.  &  P.  124  ;  2  Chit.  R.  539,  .S'.  C.  ;  Harvey 
V.  Kay,  9  B.  &  C.  536  ;  Bedford  v.  BruUon,  1  Bing.  N.  C.  399.  One  partner  may 
sue  the  other  where  there  is  a  balance  struck,  although  it  do  not  extend  to  every  part- 
nership account,  provided  it  relate  to  every  part  of  a  particular  transaction  between  the 
partners  as  such,  of  an  insulated  and  separate  nature ;  and  there  need  not  be  any  ex- 
press promise  to  pay  the  balance  struck  ;  Wruy  v.  Mileston,  5  M.  &  W.  24;  Green  v. 
Beesby,  2  Bing.  N.'C.  112  ;  Chit.  jun.  Contr. 

Rent.— See  "  Landlord,"  ante,  227. 


Rescinded  Contract. — Where  a  contract  has  been  rescinded  ab  initio,  that  is, 
under  a  power  to  rescind  contained  in  the  original  contract,  that  fact,  when  set  up 
as  a  defence  to  an  indebitatus  count,  may  be  given  in  evidence  under  non  assumpsit. 
But  such  is  not  the  effect  of  a  subsequent  agreement  to  rescind ;  in  such  case  there  is  a 
substitution  of  one  agreement  for  another,  and  a  special  plea  in  confession  and  avoid- 
ance would  be  proper ;  Stevens  v.  Vfford,  7  Car.  &  P.  97. 
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Sale  of  Land,  &c.. — To  a  declaration  for  an  estate  bargained  and  sold,  it  would  be 
competent  for  the  defendant,  under  the  general  issue,  to  show  that  there  had  been  no 
conveyance  or  deed  such  as  the  law  requires.  Per  Parke,  B.,  Johnson  v.  Dodgson,  2  M. 
&  W.  657. 

Sale  of  Goods. — In  an  action  of  indehitutus  assumpsit  for  the  price  of  goods  sold, 
the  defence  that  they  were  of  so  bad  a  quality  as  to  be  entirely  worthless,  contrary 
to  an  express  or  implied  contract,  or  that  they  are  not  worth  more  upon  a  quantum 
meruit  than  a  certain  sum  (paid  into  Court  or  paid  before  action),  by  reason  of  their  not 
being  conformable  to  a  warranty  given  or  sample  shown,  or  equal  in  quality  to  what  they 
ought  to  have  been  by  implication  of  law,  may  be  set  up  on  nun  assumpsit,  although  a 
fixed  price  were  agreed  upon;  ante,  45;  Cousins  v.  Paddon,  2  C.  M.  &  R.  547.  A 
plea  that  the  goods  consisted  of  a  machine,  for  which  nothing  was  to  be  paid  unless  it 
Avorked  well,  was  held  bad  on  special  demurrer,  Groundsell  v.  Lamb,  1  M.  &  W.  352 ;  and 
so  was  a  plea  which  stated  that  a  boat,  warranted  sound  by  the  plaintiff,  had  turned  out 
unsound,  and  was  only  worth  a  certain  sum  which  had  been  paid ;  Dicken  v.  Neale,  1 
M.  &  W.  556.  See  other  instances,  Hai/selden  v.  Siaf,  5  A.  &  E.  161  ;  Gardener  v,  , 
Alexander,  cited  at  length,  ante,  220. 

So,  under  the  general  issue,  the  defendant  may  prove  that  the  goods  delivered  formed 
part  of  several  parcels  ordered  under  an  entire  contract  for  the  whole  of  the  goods;  that 
the  part  delivered  were  returned  in  due  time,  and  that  no  more  were  delivered  before 
action,  for  under  such  circumstances  no  promise  to  pay  for  those  delivered  can  be  im- 
plied ;  ante,  219,  "  Failure  of  Consideration  ;"  post,  "  Rescinded  Contract;"  and  the 
defence  that  the  goods  were  sold  upon  a  credit  unexpired  when  the  action  was  com- 
menced, may  and  must  be  relied  upon  on  the  general  issue,  ante,  226.  Non  assumpsit 
means  that  there  never  was  any  contract  of  sale  on  credit ;  it  may  be  shown  therefore 
inider  it  that  payment  was  made  for  the  goods  at  the  time  they  were  bought  and  deli- 
vered, Bussey  \\'  Barnett,  9  M.  &  W.  313 ;  but  see  Littlechild  v.  Banks,  14  L.  J.  Q.  B. 
356;  or  that  they  were  supplied  in  part  payment  of  defendant's  wages,  Wilson  v. 
Storey,  4  Jurist,  463.  In  an  action  against  a  man  for  goods  ordered  by  a  third  person 
in  his  name,  the  authority  of  the  third  person  to  order  the  goods,  whether  such  authority 
arises  from  implication  of  law  or  from  other  circumstances,  may  be  disputed  under  non 
assumpsit ;  it  follows,  therefore,  that  in  an  action  against  a  husband  for  goods  ordered 
by  his  wife,  her  adultery,  or  such  other  facts  as  show  that  she  had  no  authority,  express 
or  implied,  to  bind  her  husband,  may  be  shown  under  non  assumpsit ;  Syinesv.  Good- 
fellow,  2  B.  N.  C.  532 ;  Spreadbury  v.  Chapman,  8  C.  &  P.  371  ;  post,  "  Husband 
and  Wife ;"  Sinclair  v.  Hervey,  2  Chit.  Rep.  642. 

Set-off. — A  set-off  existing  independently  of  the  cause  of  action  declared  on,  and 
which  can  only  be  relied  on  by  reason  of  the  statute,  must  be  specially  pleaded,  post, 
"  Set-off;"  but  an  agreement  to  set  off  before  a  debt  becomes  due  may  be  shown  under 
7ion  assumpsit ;  Cletcorth  v.  Fickford,  7  M.  &  W.  314.  So  the  damagesiway  be  reduced 
under  a  quantum  meruit  without  pleading  a  set-off;  ante,  223,  224  ;  post,  "  Work,"  231. 

Stamp  {post,  "  Bills"). — The  objection  that  an  agreement  or  bill  of  exchange,  &c.  is  not 
stamped  or  is  insufficiently  stamped,  need  not  be  specially  pleaded,  but  may,  in  the  case 
of  an  agreement,  be  rehed  upon  under  non  assumpsit ;  and  in  the  instance  of  a  bill  or 
note,  under  a  plea  denying  that  the  defendant  accepted  or  drew  or  indorsed  the  bill  or 
made  the  check,  &c.  as  alleged ;  for  where  the  instrument  is  not  properly  stamped,  no 
contract  or  bill  even  in  fact  can  be  proved,  and  the  case  is  stopped  in  limine ;  ante,  223  ; 
and  the  decisions  in  case  of  bills,  &c.  post,  tit.  "  Bills."  It  is  doubtful  whether  a  plea.of 
the  want  of  a  stamp  or  of  an  insufficient  stamp,  would  be  demurrable  as  amounting  to  the 
general  issue;  it  admits  that  a  contract  was  in  fact  made,  and  is  a  statutable  objection; 
but  in  Field  V.  Woods,  2  N.  &  P.  120,  Patteson,  J.,  observed,  that  such  a  defence  was 
not  in  confession  and  avoidance,  admitting  a  good  contract,  but  that  it  said  that  the  con- 
tract was  altogether  void  in  law  ;  scd  qu.  ante,  216.  A  special  plea  may  (if  allowable) 
be  judicious,  as  at  once  pointing  out  the  intended  objection,  and  enabling  the  parties  to 
raise  the  question  of  sufficiency  on  the  record,  for  the  opinion  of  the  Court  on  demurrer, 
thereby  saving  the  expense  of  proceeding  to  trial.  To  such  a  plea  a  replication  might 
be  fi-amed,  showing  what  stamp  was  impressed,  or  that  the  document  fell  within  the 
exceptions  in  the  act. 

Statute,  taking  away  a  right  of  action,  must  be  pleaded;  West  v.  Turner,  6 
A.  &  E.  614;  1  N.  &  P.  612,  S.  C.  And  so  must  the  want  of  a  notice  of  action,  ren- 
dered necessary  by  statute;  Vavey  v.  Wa7re,  14  M.  &  W.  199. 


5 

I 
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Work  and  Materials — Services,  &c.  (post,  "  Pleas"). — The  principles  regulating  the 
operation  of  the  general  issue  to  an  indebitatus  count  for  goods  sold  {ante,  230),  equally 
apply  to  an  indebitatus  count  for  the  price  or  value  of  work  and  materials,  services  ren- 
dered, &c.  It  may  be  shown  under  non  assumpsit  that  the  work  was  done  in  an  un- 
workmanlike manner  or  unskilfully,  Bracey  v.  Carter,  12  A.  &  E.  373;  Mondell  v. 
Steel,  8  M.  &  W.  858  ;  although  there  was  a  special  contract  to  pay  at  a  certain 
price ;  and  then  the  plaintiff  can  only  recover  upon  a  quantum  meruit,  Cousins  v. 
Paddon,  ante,  230 ;  Hill  v.  Allen,  2  M.  &  W,  283  ;  or  that  the  work  or  business  was 
done  under  a  contract  that  the  remuneration  was  not  to  be  in  money,  Collingburn  v. 
Mantell,  5  M.  &  W.  289;  or  that  no  remuneration  should  be  claimed  except  for  disburse- 
ments or  money  out  of  pocket,  Jones  v.  Head,  ante,  225,  "  Attorney;"  or  under  an  agree- 
ment that  no  reward  should  be  claimed  if  the  work  should  turn  out  to  be  useless,  and 
that  it  had  done  so,  Hayselden  v.  Staff,  5  Ad.  &  E.  153,  cited  at  length,  ante,  221 ;  or 
any  other  special  contract  by  the  tenns  of  which  plaintiff  is  not  entitled  to  sue,  Selway 
v.  Fogg,  5  M.  &  W.  83  ;  Fayne  v.  Hales,  id.  598 ;  Broad  v.  M'Aylmer,  1  Har.  &  Wol. 
532,  cited  ante,  221. 

As  the  question  upon  the  quantum  meruit  is,  what  is  the  real  value  of  the  work  (see 
Chappellv.  Hicks,  2  C.  M.  &  R.  214;  Bailliev.  Kelt,  4  B.  N.  C.  647),  defendant  may 
show  under  the  general  issue,  without  pleading  a  set-off,  that  he  supplied  plaintiff's  men 
with  beer  to  reduce  the  rate  of  wages  for  the  work,  Granger  x.  Ray  bold,  9  C.  &  P.  229  ; 
or  that  he  did  the  work  himself  for  the  plaintiff.  Turner  v.  Diaper,  2  M.  &  G.  241 ;  or 
suppHed  materials  for  it,  Newton  v.  Forster,  12  M.  &  W.  772.  To  an  indebitatus  count 
for  wages  or  salary,  any  defence  which  establishes  that,  be/or e  the  money  became  due, 
the  plaintiff  was  properly  discharged  by  defendant  from  his  service  before  the  time  of 
payment  arrived,  should  and  may  be  relied  upon  under  non  assumpsit;  Turner  v.  Ro- 
binson, 6  C.  &  P.  15  ;  Ridgway  v.  Hungerford  Market  Co.,  3  A.  &  E.  171;  and  a 
special  plea  of  justification  would  be  open  to  a  demurrer  as  amounting  to  the  general 
issue,  as  it  would  state  that  the  money  never  became  due,  as  the  service  was  incomplete ; 
unless,  however,  the  dismissal  actually  took  place,  the  question  of  misconduct  cannot  be 
gone  into  under  the  general  issue;  Cooper  v.  Whitehouse,  6  C.  &  P.  545.  So  the  de- 
fendant may  show  under  non  assumpsit  that  the  servant  cohabited  with  him  as  his  mis- 
tress, as  that  tends  to  negative  a  contract  of  service  ;  Bradshaw  v.  Hayward,  1  Car.  &  M. 
591  ;  and  see  ante,  228,  "  Lunacy,"  and  Roberts  v.  Barber,  ante,  225,  226.  Where  the 
declaration  is  special  for  wages  or  for  dismissing  the  plaintiff,  the  plea  should  be  special 
also. 


I .  Plea  of  Non  Assumpsit. 

Obs.  The  following  form  ought  to  be  adhered  to ;  see  Co.  Lift.  303  a  b ;  Com.  Dig. 
"  Pleader,  E."  3 — 14.  A  special  inducement  of  another  promise,  absque  hoc 
that  the  defendant  promised  mode  et  Jorma,  would  be  bad;  id. ;  and  Barrett  v. 
Barrett,  2  Roll.  R.  350;  Faulkner  v.  Chevell,  5  A.  &  E.  213.  A  traverse  of 
any  material  fact  included  in  the  general  issue  is  bad,  Sutherland  v.  Pratt,  1 1 
M.  &  W.  296  ;  Redmond  v.  Smith,  2  D.  &  L.  280  ;  and  it  would  be  demurrable 
to  plead  to  an  action  for  goods  sold  and  delivered,  that  they  were  not  sold  and 
delivered,  per  Aldcrson,  B.,  in  Edinborougk  Co.  v.  Hebbleivhite,  8  Dowl.  807. 

A  plea  of  nil  debet  in  assumpsit  was,  before  the  New  Rules,  held  to  be  a  nullity, 
justifying  the  plaintiff  in  signing  judgment,  Stafford  v.  Little,  Barnes,  257 ; 
Tidd,  9th  ed.  563,  476;  Ch,  Arch.  8th  ed. ;  and  it  would  seem  that  a  plea  of 
nunquam  indebitatus,  which  is  substituted  by  the  New  Rules  for  nil  debet  in 
debt,  would  also  be  held  a  nullity  in  assumpsit.  It  would  clearly  be  demurrable. 
But  the  plea  of  not  guilty  in  assumpsit  cannot,  though  demurrable,  be  treated  as 
a  nullity;  Ivemy  v.  Farrant,  1  Dowl.  453.  "  Never  did  promise"  was  held  bad 
on  demurrer;  Williams  v.  Jarmun,  13  M.  &  W.  128.  As  to  non  assumpsit  to 
a  count  on  a  bill  of  exchange,  see  post,  "  Bills." 

Non  assumpsit,  pleaded  to  a  declaration  containing  several  counts,  is  to  be  taken 
distributively,  and  tenders  in  effect  a  distinct  issue  on  each  count.  If  the  de- 
fendant succeed  thereon  as  to  some  of  the  counts,  he  is  entitled  to  tlie  costs  of 
those  counts  on  the  issues  thereon;  Cox  v.  Thomason,  1  Dowl.  572;  Knight  v. 
Brown,  1  Dowl.  730.  If  there  be  also  a  special  pica  going  to  the  icholc  action, 
and  the  defendant  obtain  a  verdict  thereon,  but  fail  on  non  assumpsit,  tlie  plaintiff 
recovers  no  damages,  and  the  defendant  becomes  entitled  to  the  postcu  and 
general  costs;  Frankum  v.  Falmouth,  4  Dowl.  65;  Probai  v.  Phillips,  2  M.  & 
W.  40.     But  in  such  case  the  plaintifl"  is  entitled  to  a  deduction  on  account  of 
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the  costs  of  the  issue  on  non  assumpsit ;  and  it  is  impolitic,  on  this  account,  to 
plead  non  assumpsit  to  any  count  or  part  of  a  demand,  which  the  plaintiff  will 
clearly  he  able  to  establish  on  this  pica.  Besides,  this  pica  frequently  gives  the 
plaintiff  a  right  to  begin  and  to  reply  on  the  trial ;  Mercer  v.  Whall,  5  Q.  B. 
As  to  the  general  issue  "by  statute,"  see  post,  "Debt." 


In  the 


The day  of ,  a.  d. 


C.  D.  -J       The  defendant,  by his  attorney,  [or  "  in  liis  own  person," (o)] 

ats      /  ^^y^(p)  ^^^^^  ^^^(?)  ^^'^  "<^'-  pi'oi^ise  in  manner  and  form  as  in  the  de- 
A.  B.  3  claration  alleged  ;  and  of  this  he  puts  himself  upon  the  country,  &c. 


In  the 


2.  The  like  to  part  of  a  Declaration,  (r) 


The day  of 


C.  D.  ^     The  defendant,  by his  attorney,  as  to  the  said  [first]  count 

ats.    >  of  the  said  declaration  [or  "  as  to  the  said  promise,  so  far  as  it 

A.  B.  *  relates  to  the  sum  of  £ ,  (s)  parcel  of  the  said  sum  of  £ in 

the  said  count  of  the  declaration  mentioned,"]  says  that  he  did  not 

promise  as  in  the  declaration  is  in  that  behalf  alleged ;  and  of  this  the  de- 
fendant puts  himself  upon  the  country,  &c. 


3.  The  Similiter,  {ante,  23,  Form  2.) 


ACCORD  AND  SATISFACTION, 

Dbs.  See  in  general  the  title  "Accord"  in  Com.  Dig.,  Bac.  Abridg.,  Chit.  Contr.  and 
2  Stark.  Ev. ;  also  Tarleton  v.  Atkinson,  2  A.  &  E.  32. 

Accord,  without  performance  or  satisfaction,  is  no  answer  to  a  vested  right  of  action. 
Crisp  V.  Griffiths,  2  C.  M.  &  R.  649 ;  Allies  v.  Probpi,  2  C.  M.  &  R.  408 ; 
Bai/ki/  V.  Homaii,  3  B.  N.  C.  915;  PJtillips  v.  AjMo,  4  M.  &  G.  856;  still 
less  is  an  agreement  for  an  accord.  Smart  v.  Chell,  7  Dowl.  781,  In  Giffbrd  v. 
Whittaker,  13  Law.  J.  325,  Q.  B.,  a  plea  to  an  indebitatus  count,  which  stated 
that  plaintiff  was  to  pay  himself  out  of  some  of  defendant's  moneys  which  he 
was  to  receive,  and  that  through  his  own  default  he  received  nothing,  was  held 
bad  as  being  neither  an  accord  nor  a  satisfaction ;  see  another  instance,  Griffiths 
V.  Owen,  13  M.  &  W.  58. 

But  an  agreement  subsequent  to  and  inconsistent  with  the  agreement  declared  on 
is  a  good  defence,  if  made  before  breach  of  the  latter,  ( Rippingale  v.  Lloyd,  5  B. 
&  Ad.  742 ;  Taylor  v.  Hillary,  I  C.  M.  &  R.  741  ;  6\  C.  7  C.  &  P.  30,  where 
see  form  of  plea;  and  see  also  post,  title  "  Rescinded  Contract;")  provided  such 
subsequent  agreement  be  made  on  a  new  consideration,  Collingburne  v.  Mantell, 
5  M.  &  W.  289. 

See  further,  titles  "Bills,"  "  Bill  taken,"  "  Payment." 

(o)  Ante,  21,  note  (e).  ditto  for  husband  and  wife,  id. ;  ditto  for  an 

(;;)  As  this  form  is  not  restricted  in  the  infant,  post,  "  Infancy." 

commencement,  it  will  be  taken  as  pleaded  (r)  Seeotherforms,n»i<e, 23, "Variations;" 

to  the  whole  declaration,  ante,  21 ,  note  (_/")  ;  and  see  notes  (o)  and  (  p),  supra. 

and  may  therefore  be  incorrect  when  there  is  (s)  'J'he  plea  must  state  with  certainty  what 

a  count  for  a  bill,  &c.,  post ;  see  next  form.  it  excepts  ;  JVilliams  v.  Jarman,  13  M.  &  W 

(■(/)  See  the  form  when  one  defendant  only  128  ;  S.  C.  2  D.  &  L.  212. 
pleads,  others  being  sued  with  him,  ante,  23; 
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1.  Plea  of  Accord  and  Satisfaction  after  breach. 
Commencement,  ante,  21  or  24,  as  the  case  may  be.']  —  Says  that  after  the 
accruing  of  the  said  causes  of  action  in  the  said  declaration  mentioned,  and 
before  (a)  the  commencement  of  this  suit,  to  wit,  on  [^-c.  any  day']  he  deh- 
vcred  to  the  plaintiff,  and  the  plaintiff  then  accepted  (<)  and  received  of  and 
from  the  defendant  *  [here  mention  the  thing  given  (m)  in  satisfaction,  which 

may  be  as  follows :  *'  certain  goods,  to  wit, ,  of  great  value,  (x)  to  wit, 

£ "]  in  full  satisfaction  t  and  discharge  of  the  several  causes  of  action  in 

the  declaration  mentioned ;  and  this  the  defendant  is  ready  to  verify,  &c. 

[^Coimsel's  signature, 

— ♦ — 

2.   That  a  Bond  has  been  taken  in  satisfaction,  {y) 
As  in  last  form  to  the  asterisk.]  —  The  certain  writing  obligatory  of  him  the 
defendant,  by  him  then  made  and  sealed,  and  as  his  act  and  deed  delivered 

to  the  plaintiff,  in  the  penal  sum  of  £ ,  conditioned  for  the  payment  by 

the  defendant  to  the  plaintiff  of  the  said  sum  of  £ ,  parcel,  &c.  and 

interest  for  the  same  on  [^-c]  in  full  satisfaction  [^c.  as  in  last  form  from 

thef. 

— ♦ — 

3.  Replication  that  Defendant  did  not  deliver  in  satisfaction. 
Commencement,  ante,  21  or  2  k]   —  Saith  that  the  defendant  did  not  de- 
liver (2)  the  said  [horse]  to  him  the  plaintiff  in  full  satisfaction  and  discharge 
of  the  said  causes  of  action  in  the  said  [second]  plea  mentioned,  in  manner 


(s)  if  the  accord  aud  satisfaction  were  after  see  Weston  v.  Foster,  2  Bing.  N.  C.  693.  Aliter, 

writ,  the  plea  should  be  altered  accordingly ;  where  the  bond  is  given  at  the  time  such  debt 

see  post,  "  Payment  after  action."  accrues ;  in  the  latter  instance,  the  specialty 

(t)  The  acceptance,  as  an  act  of  the  will,  security  excludes  the  implied  promise,  and 

by  the  party  receiving,  must  be  clearly  proved,  the  general  issue  suffices;   id.  ibid.    As  to 

the  jury  cannot  infer  it  from  the  course  of  merger  of  a  debt  in  a  higher  security,  see  3 

business  between  the  plaintiff  and  defendant;  M.  &  G.  213  ;   Yates  v.  Aston,  4  Q.  B.  182. 

llardman  v.  Belihonse,  9  M.  &  W.  596.  When  promissory  note  not  merged  in  subsc 

(u)  It  is  necessary  to  mention  the  kind  of  quent  warrant  of  attorney,  Bell  v.  Banks,  3 

goods,  Morley  v.  Culverwell,  7  M.  &  W.  180;  M.  Sc  G.  264.     See  the  pleadings  and   law 

indeed  a  plea  of  accord,  &c.  must  be  specifi-  where  a  bill  or  note  has  been  taken  in  satisfac 

cally  proved  according  to  the  facts  alleged  in  tion  of  the  debt,  Sard  v.  Rhodes,  1  Mce.  3c  VV. 

it,  Sihoni  v.  Kirkman,  1  M.  &  W.  418.  153  ;  S.  C.  4  Dowl.  743,  post,  "  Bill  taken." 

(i)  "  It  is  not  required  that  the  chattels  The  plaintift' could  not  reply  that  the  bond  or 

should  be  of  equal  value"  (with  the  debt),  bill  was  unpaid,  id.;  on  the  other  hand,  an 

"  for  tlie  party  receiving  it  is  always  taken  to  averment  in  the  above  plea,  of  payment  of 

be  the  best  judge  of  that  in  matters  of  uncer-  the  bond  or  bill  would  render  it  bad  for  du- 

tain  value  ;  ^iidret/;  v.  Boug/ieiy,  Uyer,  72  a;"  plicity,  U  rig?i£  v.  ll'atls,  3  Q.  B.  89. 
per  Denman,  C.J.  in  Thompson  v.  I'ercival,5  (s)  Or  the  replication  may  be  that  "  plain- 

B.  &  Ad.  932 ;  and  see  Mitchell  v.  Craig,  2  lift"  did  not  accept  the  said  horse  from  the 

Dowl.  N.  S.  265;  S.  C.  10  M.  &  W.  367.  defendant  in  full,"  &c.     A   traverse  "that 

(v)  .^'i'*,  227,"  Deed."   This  defence  must  defendant  did   not  deliver,  nor   did  plaintiff 

be  specially  pleaded  where  the  bond  is  given  receive,"  was  held  good  on  demurrer;    n  ebb 

after  the  original  debt  has  been  contracted;  v.  Weatherley,  1  B.  N,  C.  502. 
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and  form  as  the  defendant  hath  in  the  said  [second]  plea  alleged ;  and  this 
the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


4.  Plea  to  a  Note,  satisfaction  hy  Work,  Goods  sold,  and  Money  lent, 
under  an  Agreement  to  that  effect,  (a) 

Commencement,  ante,  21.]  —  Saith  that  after  the  said  note  was  due  and 
payable,  and  before  the  commencement  of  this  suit,  to  wit,  on  \_SfC.'\,  it  was 
agreed  by  and  between  the  plaintiff  and  the  defendant  that  the  defendant 
should  do  certain  work,  and  provide  materials  for  the  same  for  the  plaintiff; 
and  should  sell  and  deliver  goods  and  chattels  to  the  plaintiff,  and  lend  and 
advance  moneys  to  him  from  time  to  time,  to  the  extent  and  value  and 
amount,  and  in  full  satisfaction  and  discharge  of  the  principal  and  interest 
then  due,  and  the  interest  thereafter  to  become  due,  upon  the  said  pro- 
missory note,  until  the  same  should  be  thereby  fully  paid  off  and  satisfied  ; 
and  the  plaintiff  then  agreed  to  accept  such  work  and  materials  so  to  be  done 
and  provided,  and  goods  and  chattels  so  to  be  sold  and  delivered,  and  moneys 
so  to  be  lent,  to  the  extent,  value  and  amount  of  the  principal  and  interest 
then  due,  and  the  interest  thereafter  to  become  due,  upon  the  said  note,  until 
the  same  should  be  fully  paid  off  and  satisfied,  in  full  satisfaction,  payment 
and  discharge  of  the  principal  and  interest  then  due,  and  the  interest  there- 
after to  become  due,  upon  the  said  note ;  and  the  defendant  avers,  that  in 
pursuance  of  the  said  agreement,  he  the  said  defendant  did,  at  the  plaintiff's 
request,  from  time  to  time,  after  the  making  of  the  said  agreement,  and  be- 
fore the  commencement  of  this  suit,  to  wit,  on  [S^c.  a  day  subsequent  to  the 
agreement  (6)]  do  and  perform  work,  and  find  and  provide  materials  for  the 
same  for  the  plaintiff,  and  sell  and  deliver  goods  and  chattels  to  the  plaintiff, 
and  lend  and  advance  moneys  to  him,  to  the  extent  and  value  and  amount, 
and  in  full  satisfaction  and  discharge  of  all  the  principal  money  and  interest 
which  at  the  time  of  the  said  agreement  were  due,  and  the  interest  which 
afterwards  became  due,  upon  the  said  note,  until  afterwards  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  when 
the  said  note  was  thereby  fully  paid  off  and  satisfied ;  and  the  plaintiff  then 
accepted  such  work  and  materials,  goods  and  chattels,  and  moneys  so  lent, 
to  the  extent,  value  and  amount  last  aforesaid,  in  such  satisfaction  and  dis- 
charge as  aforesaid  ;  and  this  the  defendant  is  ready  to  verify,  &c.  [Counsel's 
signature. 


(a)  The  replicatioD  may  deoy  the  agree*  with  the  plea  that  the  agreement  was  made 

ment,  or  the  performance  of  it  "  in  salisfac-  after  the  performance,  the  plea  will  be  bad 

tion ;"  concluding  to  the  country  ;  post,  238,  on  special  demurrer  j  Stead  v.  Foyer,  14  Law 

note(/).  J.  C.  P.  251. 

(6)  This  is  essential;   if  it  is  consistent 
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6.  Plea,  to  Money  ■paid  for  Defendant's  use,  that  he  became  liable 
thereto  as  Defendant's  surety,  and  that  he  deposited  Goods  with 
the  Plaintiff  with  a  Power  of  Sale  to  cover  his  liability,  and  that 
Plaintiff'  sold  the  same  in  satisfaction  of  the  demand,  (c) 
Commencement,  ante,  24,  Form  C]   —  Saith  that  the  plaintiff,  before  the 

making  of  the  said  promise  as  to  the  said  sum  of  ^ ,  parcel,  &c.,  and 

before  the  commencement  of  this  suit,  to  wit,  on  [<5c.],  became  surety  and 
liable  for  the  defendant,  at  his  request,  to  a  certain  person,  to  wit,  one  E.  F. 
for  the  said  sum  of  £ ,  parcel,  &c. ;  and  that  the  defendant  then  depo- 
sited with  the  plaintiff",  who  then  received  of  the  defendant,  certain  goods  of 

the  defendant,  to  wit, ,  of  great  value,  that  is  to  say,  £ ,  and  it  was 

then  agreed  between  them,  that  in  case  the  plaintiff"  should  be  obliged  to  pay 

the  said  debt  or  sum  of  £ for  the  defendant,  he  the  plaintiff"  should  be 

at  liberty  to  sell  such  goods,  and  apply  the  proceeds  thereof  to  the  extent  of 
such  debt,  in  satisfaction  and  discharge  of  the  money  he  should  have  so  paid 
for  the  defendant ;  and  the  defendant  avers  that  the  plaintiff"  as  such  surety, 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on  [<§'c.J  paid 

the  said  debt,  to  wit,  the  said  sum  of  £ ,  parcel,  &c.  for  the  defendant, 

as  in  the  declaration  alleged,  and  then,  by  virtue  of  the  said  agreement,  sold 

the  said  goods  and  applied  the  proceeds  thereof,  to  wit,  the  sum  of  £ , 

then  received  by  him  upon  such  sale  as  and  for  such  proceeds,  the  same 
being  sufficient  in  that  behalf,  in  full  satisfaction  and  discharge  of  the  said 

sum  of  £ ,  parcel,  &c.  and  of  the  defendant's  said  promise  in  respect 

thereof,  and  of  all  his  the  plaintiff"'s  damages  on  occasion  of  the  nonper- 
formance of  such  promise ;  and  this  the  defendant  is  ready  to  verify,  &c. 
[Counsel's  signature. 

6.  Plea  of  a  Guarantee  of  a  third  Person,  given  in  satisfaction  of  the 

Debt  sued  on. 

Pope  V.  Andrews,  9  C.  &  P.  564 ;  and  see  Alexander  v.  Strong,  9  M.  & 
W.  734;  S.  C.  2  Dovvl.  N.  S.  25G. 


7.  Plea  that  the  Defendant  was  indebted  to  Plaintiff  and  a  third 
Person,  and  that  he  gave  them  jointly  a  Warrant  of  Attorney  for 
their  Debts  in  full  satisfaction. 

Commencement,  ante,  21  or  24.]  —  Saith  that  after  the  making  of  the 
said  i)romise  in  the  declaration  mentioned  as  to  the  said  sum  of  £, ,  par- 
cel &;c.,  and  whilst  the  defendant  was  indebted  to  the  plaintiff'  in  the  said 


(c)  Se«  a  similar  plea,  Ron  v.  Uom,  1  Com.  B.  227. 
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sum  of  £ ,  parcel  &c.  and  before  the  commencement  of  this  suit,  to  wit, 

on  [4c.],  he  the  defendant  was  also  indebted  to  one  T.  W.  in  the  sum  of 

£ ,  making  together  the  sum  of  £ ,  and  the  defendant  then,  at  the 

request  of  the  plaintiff  and  the  said  T.  W.,  signed,  sealed,  and  as  his  act  and 
deed  delivered  to  them,  a  certain  instrument,  called  a  warrant  of  attorney  to 
confess  judgment,  bearing  date  on  [SfC.']  last  aforesaid,  directed  to  certain 
persons  therein  named,  as  and  then  being  attorneys  of  her  Majesty's  Court 
of  Queen's  Bench  at  Westminster  respectively,  or  to  any  other  attorney  of 
the  same  Court,  and  thereby  empowered  them  [^c.  set  out  the  warrant  of 
attorney  and  the  defeasance'],  and  the  defendant  then,  at  the  request  of  them 
the  said  plaintiff  and  T.  W.,  delivered  to  them,  and  they  then  accepted  and 
received  of  and  from  the  defendant,  the  said  warrant  of  attorney  so  executed 
by  him  the  said  defendant  as  aforesaid,  in  full  satisfaction  and  discharge  of 
the  said  sum  of  money  so  then  due  and  owing  to  them  the  said  plaintiff  and 
T.  W.  respectively  as  aforesaid,  and  of  all  causes  of  action  in  respect  thereof, 
and  this  the  defendant  is  ready  to  verify  [Sjc.     Counsel's  signature. 


8.  Plea  to  a  Declaration  for  an  Annuity,  that  one  G.  P.  was  iti- 
dehted  to  Defendant,  and  Agreement  that  Defendant  should  retain 
out  of  the  Annuity  due  to  Plaintiff  enough  to  pay  himself  G.  P.'s 
debt,  against  whom  he  should  not  take  Proceedings,  {d) 

Commencement,  ante,  23,  Var.  5.]  —  Says  that  after  the  making  of  the 
promise  in  the  [first]  count  mentioned,  and  before  any  of  the  annual  sums 
in  the  introductory  part  of  this  plea  mentioned  became  or  were  payable 
according  to  such  promise  and  undertaking,  and  before  the  commencement 
of  this  suit,  to  wit,  on  [<5'c.]  a  certain  person,  to  wit,  one  G.  P.  was  indebted 

to  the  defendant  in  a  large  sum  of  money,  to  wit,  the  sum  of  ^ ,  [set  out 

shortly  the  subject-matter  of  the  debt]  and  thereupon  the  plaintiff  then 
requested  the  defendant,  and  it  was  then  mutually  and  respectively  agreed 
between  the  plaintiff,  the  defendant,  and  the  said  G.  P.,  that  the  defendant 
should  not  enforce  payment  from  the  said  G.  P.  of  the  said  sum  of  m.oney, 
but  should  retain  and  appropriate  to  his  own  use,  towards  and  in  satisfaction 
and  as  in  payment  and  discharge  of  the  same  sum  and  interest,  so  much  of 
the  said  annual  sums  in  the  said  [first]  count  mentioned,  as  and  when  the 
same  became  due,  as  would  be  sufficient  to  satisfy  the  said  sum  so  due  from 
the  said  G.  P.  to  the  defendant  as  aforesaid,  [and  all  interest  due  and  there- 
after to  accrue  due  thereon  or  any  part  thereof,]  and  that  such  retaining  and 
appropriation  should  be  substituted  for  and  operate  as  payment  by  the  de* 
fendant  to  the  plaintiff  of  so  much  and  such  of  the  said  annual  sums  as 


I 


(d)  Semble,  the  common  plea  of  payment       drews,  3  M.  &  VV.  312  j  Bramston  v.  Robini, 
would  suffice  in  this  case ;   Walker  v.  An-      4  Bing.  14. 


J 
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aforesaid,  and  also  for  and  as  payment  by  the  said  G.  P.  to  the  defendant  of 
the  said  sum  so  due  from  the  said  G.  P.  [with  all  interest  as  aforesaid,]  and 
tliat  in  the  mean  time  and  whilst  so  much  and  such  of  the  said  annual  sums 
were  becoming  payable,  the  defendant  should  not  enforce  payment  by  the 
said  G.  P.  or  other  the  person  or  persons  for  the  time  being  liable  on  the 
said  note  of  the  said  sum  and  interest,  or  any  part  thereof,  and  the  defendant 
avers  that  he,  relying  on  such  agreement,  did  not  whilst  the  annnal  sums  in 
the  introductory  part  of  this  plea  mentioned  were  respectively  becoming 
payable,  or  at  any  other  time,  enforce  or  receive  payment  from  the  said 
G,  P.  of  the  said  sum  so  due  to  him  from  the  said  G.  P.  as  aforesaid,  or 
any  part  thereof;  and  that  he  the  defendant,  in  further  pursuance  of  the 
same  agreement,  as  and  when  the  several  annual  sums  and  part  of  an  annual 
sum  in  the  introductory  part  of  this  plea  mentioned  respectively  became  due 
and  payable,  and  before  the  commencement  of  this  suit,  retained  and  appro- 
priated the  same  to  his  own  use  towards  and  in  satisfaction  and  discharge  of 
the  said  sum  so  due  on  the  said  note  as  aforesaid  [with  interest  as  aforesaid] 
in  lieu  of  and  as  payment  by  him  to  the  plaintiff  of  the  same  annual  sums 
and  part  of  an  annual  sum  as  aforesaid,  and  in  lieu  of  and  as  payment  by  the 
said  G.  P.  to  the  defendant  of  the  said  sum  so  due  to  the  defendant  from 
the  said  G.  P.  as  aforesaid ,  and  that  the  same  annual  sums  and  part  of  an 
annual  sum  as  and  when  the  same  respectively  became  payable,  according  to 
the  said  promise  of  the  defendant,  were  not  more  than  sufficient  to  satisfy 
and  discharge  the  said  sum  so  due  on  the  said  note  with  interest  as  afore- 
said, of  all  which  premises  the  plaintiff"  then  had  notice ;  and  this  the 
defendant  is  ready  to  verify  \_SfC.     CounseVs  signature. 


9.  Plea  of  satisfaction  to  one  of  three  Plaintiffs. 
Wallace  v.  Kelsall,  7  M.  &  W.  264.  (c) 


1 0.  Plea  that  Plaintiff  and  E.  F.  were  indebted  to  Defendant,  and 
Agreement  that  such  Debt  should  be  set  off  against  the  Debt  sued 
for,  Defendant  paying  the  difference. 

Commencement,  ante,  23,  Var.  5.]     —  Saith  that  after  the  said  sum  of 

£ ,  parcel,  &c.  became  due,  and  before  the  commencement  of  this  suit, 

to  wit,  on  [SfC."]  one  E.  F.  and  the  plaintiff"  were  indebted  to  the  defendant 

in  a  large  sum  of  money,  to  wit,  £ ,  for  [set  out  shorthj  the  suhjcct-mattcr 

of  the  debt'];  and  the  said  respective  sums  last  aforesaid  being  due  and  in 


(e)  It  was  held  in  that  case  ihat  authority  from  the  other  plaintiffs  to  make  the  settlement 
need  not  be  averred  or  proved. 
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arrear,  heretofore  and  before  the  commencement  of  this  suit,  to  wit,  on  [Sfc.'] 
it  was  mutually  and  respectively  agreed  by  and  between  the  defendant,  the 
said  E.  F.,  and  the  plaintiff,  that  the  defendant  should  abandon  all  claim 
against  the  plaintiff  and  the  said  E.  F.  for  the  said  debt  so  due  from  them  to 
the  defendant  as  aforesaid,  and  that  the  defendant  should  pay  to  the  plaintiff 

the  sum  of  £ ,  being  the  difference  between  the  said  sum  of  £ in 

the  introductory  part  of  this  plea  mentioned,  and  the  said  sum  of  £ ,  and 

that  the  plaintiff  should  thereupon  abandon  all  further  claim  as  to  the  sum  of 

£ ,  parcel  of  the  said  sum  of  £ in  the  introductory  part  of  this 

plea  mentioned,  and  should  not  take  any  proceedings  against  the  defendant 

to  recover  the  same,  and  that  the  said  respective  sums  of  £ and  £ 

should,  upon  such  payment  of  the  said  sum  of  £ being  so  made,  be  set 

off  against  each  other,  and  all  claims  and  causes  of  action  in  respect  of  the 

said  sum  of  £ ,  parcel  &c.,  and  of  the  said  sum  of  £ so  due  as 

aforesaid,  and  every  part  of  such  sums,  should  be  satisfied  and  discharged; 
and  the  defendant  avers  that  in  pursuance  of  the  said  agreement,  he  the 
defendant  hath  ever  since  the  m.aking  thereof  abandoned  all  claim  for  the 
said  debt  against  the  said  plaintiff  and  the  said  E.  F.  or  either  of  them  ;  and 
the  defendant,  after  the  making  of  the  said  agreement,  and  before  the 
commencement  of  this  suit,  to  wit,  on  [^-c]  in  pursuance  of  such  agree- 
ment, paid  to  the  plaintiff,  and  the  plaintiff  then  received  of  and  from 

the  defendant,  the  said  sum  of  £ ,  being  the  difference  between  the 

said   sum  of  £ and  the  said   sum  of  £ so  due   as  aforesaid, 

upon   the  terms  aforesaid  ;   and  the   said  respective  sums  of  £ and 

£ .  were  thereupon  set  off  against  each  other,  and  all  claims  and  causes 

of  action  in  respect  of  the  said  sum  of  £ ,  parcel  &c.  and  of  the  said 

sum  of  £ so  due  as  aforesaid,  and  every  part  of  such  sums,  thereupon 

were  and  are  thereby  satisfied  and  discharged;  and  this  the  defendant 
is  ready  to  verify  [SfC.     Counsel's  signature. 


11.  That  Plaintiff  was  indebted  to  one  T.  J.  and  agreement  that  De- 
fendant should  pay   T.  J.  the  debt  sued  for.  Plaintiff's  debt  to 
T.J.  being  extinguished.{f) 
Commencement  as  ante,  23,  Var.  5.]    That  the  plaintiff,  after  the  said  cause 

of  action,  as  to  the  said  sum  of  £ ,  parcel,  &c.  had  accrued,  and  before 

the  commencement  of  this  suit,  to  wit,  on  [4-0.]  was  indebted  to  one  T.  J.  in  a 


(/)  Where  a  plea  averred  a  set-off  on  ac-  not  indebted  in  manner  and  form,  &c. ;  Lear- 
count  of  a  debt  due  from  plaintiff  to  defendant  mouth  V.  Grandme,  5  M.  &  W.  658.  A 
and  then  alleged  that  an  account  and  settle-  •■-••-  <--•>-  • 

ment  of  that  debt  and  of  the  debts  in  the  de- 
claration was  accepted  by  plaintiff  in  award 
and  satisfaction,  it  was  held  sufficient  in  the 
replication  to  allege  merely  that  plaintiff  was 


count  01  a  aeoi  Que  irom  piiiiuiiu  10  ueiciiuuui  mvum  ».  y^nunuinc,  <j  i>j.  ^   •••  «^«. 

and  then  alleged  that  an  account  and  settle-  replication  traversing  both  an  agreement  for 

ment  of  that  debt  and  of  the  debts  in  the  de-  an  accord,  and  also  its  performance,  is  double; 

claration  was  accepted  by  plaintiff  in  award  De  Wolf  \.  Beavan,  13  M.  &  W.  160;  S.  C. 

and  satisfaction,  it  was  held  sufficient  in  the  2  D.  &  L.  345. 
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large  sum  of  money,  to  wit,  £ ,  and  the  said  T.  J.  was  then  indebted  to 

the  plaintiff  in  another  large  sum  of  money,  to  wit,  £ ,  the  said  two  last 

mentioned  sums  respectively  exceeding  the  sum  in  the  introductory  part  of 
this  plea  mentioned,  and  thereupon  it  was  then  mutually  agreed  by  and  be- 
tween the  plaintiff,  the  defendant  and  the  said  T.  J.,  that  an  account  should 
be  had  and  stated  by  and  between  the  said  T.  J.  and  the  plaintiff,  concerning 
the  moneys  in  which  they  were  so  respectively  indebted  to  each  other  as 
aforesaid,  and  that  the  plaintiff  should  be  accredited  in  such  account  with 

the  said  sum  of  ^ ,  parcel,  &c.,  and  that  the  plaintiff  should  be  allowed 

the  amount  thereof  in  such  account  as  though  the  same  were  a  debt  due 
from  the  said  T.  J.  to  the  plaintiff;  and  that  the  said  T.J.  should  accept  the 

defendant  instead  of  the  plaintiff  as  his  debtor  as  to  the  said  sum  of  £ , 

and  that  all  claims  and  causes  of  action  of  the  plaintiff  against  the  defendant 
in  respect  thereof  should  be  thereby  discharged  and  satisfied,  and  that  as  to 
such  sum  so  to  be  allowed  in  such  accounts,  all  claims  and  causes  of  action 
of  the  said  T.J.  against  the  plaintiff  in  respect  thereof  should  be  thereby  dis- 
charged and  satisfied  ;  and  the  defendant  further  saith,  that  in  pursuance  of 
such  agreement,  afterwards,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  day  and  year  last  aforesaid,  an  account  was  had  and  stated  by 
and  between  the  said  T.  J.  and  the  plaintiff  concerning  the  moneys  in  which 
they  were  so  respectively  indebted  to  each  other  as  aforesaid,  and  the  plain- 
tiff was  then  accredited  in  such  account  with  the  said  sum  of  £ ,  parcel, 

&c.,  and  the  plaintiff  was  then  allowed  by  the  said  T.  J.  the  amount  thereof  as 
though  the  same  had  been  a  debt  due  and  owing  from  the  said  T.  J.  to  the 
plaintiff,  and  the  said  account,  the   balance  whereof  against  the  plaintiff 

amounted  to  £ ,  was  then  finally  stated  and  settled  in  pursuance  of  the 

said  agreement,   with  such  credit  allowed  therein,  and  the  said  T.  J.  then 

accepted  the  defendant  as  his  debtor  as  to  the  said  sum  of  £ ,  parcel, 

&c.  on  the  terms  aforesaid,  and  the  plaintiff  then  accepted  such  premises  in 
full  satisfaction  and  discharge  of  the  said  causes  of  action  as  to  the  said  sum 

of  ^ ,  parcel,  &c. ;  and  this  the  defendant  is  ready  to  verify.    [CounseVs 

signature. 


12.  Plea  that  Defendant  was  indebted  to  one  F.  F.,  and  agreement 
that  Plaintiff  should  accept  F.  F.  as  his  Debtor,  in  lieu  of  De- 
fendant, {(/) 

Commencement  as  ante,  23,  Form  5.]  —  Saith,  that  after  the  making  of  the 

said  promises  in  the  said  declaration  mentioned,  as  to  the  said  sum  of  £ , 

parcel,  &c.,  and  before  the  commencement  of  this  suit,  to  wit,  on  [^c.]  one 
F.  F.  was  indebted  to  the  defendant  in  the  sum  of  £ ,  for  [the  price  and 

(g)  Seethe  cases  Chit.  jun.  Cont.  Bird  v.  Gammon,  3  B.  N.  C.  890  ;  as  to  replication,  see 
note  to  last  form. 
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value  of  goods  before  then  sold  and  delivered  by  the  defendant  to  the  said 
F.  F.  at  his  request] ;  and  it  was  thereupon  then  mutually  agreed  by  and 
between  the  plaintiff,  the  defendant  and  the  said  F.  F.,  (/()  that  the  defend- 
ant should  relinquish  and  abandon  his  said  claim  against  the  said  F.  F.  for 

the  said  sum  of  £ so  due  to  the  defendant,  and  that  the  said  F.  F.  should 

pay,  and  he  then  promised  the  plaintiff  to  pay  him  on  request,  the  said  last 
mentioned  sum  of  money  to  him  the  plaintiff  instead  of  the  defendant,  and 
that  the  plaintiff  should  and  would  accept  and  take  the  said  F.  F.  as  the 
debtor  of  him  the  plaintiff  for  the  said  last  mentioned  sum  of  money,  in  lieu 

of  the  defendant,  in  respect  of  the  said   sum  of  £ ,  parcel,  &c.,  and 

should  have  no  further  claim  against  the  defendant  in  respect  of  the  said 
sum  of  £ ,  parcel,  &c. ;  and  the  defendant  further  says,  that  in  pur- 
suance of  the  said  agreement  so  made  as  aforesaid,  he  the  defendant  did  then 
relinquish  and  abandon,  and  hath  thence  hitherto  relinquished  and  abandoned 

his  said  claim  against  the  said  F.  F.  for  the  said  sum  of  £ so  due  to 

him  the  defendant  as  aforesaid,  and  the  plaintiff  then  accepted  the  said  F.  F. 
as  his  debtor  on  the  terms  aforesaid ;  and  this  the  defendant  is  ready  to 
verify,  [Sj'C.  Counsel's  signature. 


13.  Plea  that  the  Contract  was  made  with  an  Agent  of  the  Plaintiff 
against  whom  Defendant  had  a  set-off,  and  that  Defendant  credited 
the  Agent  with  the  amount  of  the  Cause  of  Action,  which  Plaintiff 
accepted  in  satisfaction. 

Steward  v.  Aherdein,  4  M.  &  W.  211. 


ACCOUNT  STATED. 


Obs.  Effect  of  non  assumpsit,  ante,  224.  Where  the  particulars  are  not  framed  so  as 
to  show  that  the  plaintiff  proceeds  on  an  independent  cause  of  action  in  tlie 
account  stated  (ante,  50,  note  (.r)  ),  it  is  usual  to  plead  the  special  matter  of 
defence  only  to  the  account  on  the  original  debt,  and  to  plead  merel)'  non  as- 
sumpsit to  the  count  on  the  account  stated  ;  and  it  seems  that  this  is  sufficient ; 
for  the  plaintiff  can  in  such  case  prove  no  second  or  additional  debt  on  the  latter 
count,  and  the  defendant  has  answered  the  one  debt  proved ;  see  EJc/ce  v.  Nokes, 
1  M.  &  Rob.  359 ;  S.  C.  4  M.  &  Sc.  585.  Where,  however,  there  has  been 
really  an  account  stated  between  the  plaintiff  and  the  defendant  (as  to  which  see 
ante,  46,  obs.  8),  and  the  particulars  are  so  framed  as  to  enable  the  plaintiff  to 
recover  on  it  independently  of  the  other  claims  (as  to  which  see  ante,  50, 
note  (x)  ),  it  woidd  be  safer  to  plead  any  special  defence,  which  may  exist  to  the 
items  forming  the  consideration  for  the  account  stated,  specially  to  that  count. 
See  Arthur  v.  Dartch,  9  Jurist,  118,  Exch.  In  Alee  v.  Tomlinson,  4  A.  &  E. 
262,  it  was  held  that  a  plea  pleaded  to  20/.,  parcel  of  i\vc  first  count,  and  also 
to  20/.  parcel  of  the  seco7id  count  (the  account  stated),  averring  that  they  were 
the  same  debt,  and  then  answering  20/.  only,  was  good.  In  Rawl'mson  v.  Shand, 
5  M.  &  W.  468,  a  plea  pleaded  to  4/.,  parcel  of  the  sums  in  i\\efi.rst  count  men- 

(/»)  Fairlie  v.  Benton  8  B.  &  C.  395;  Crowfoot  v.  Gurneij,  9  Bjng.  372. 
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tioned  only,  averring  that  that  debt  was  the  same  debt  as  a  sum  of  4/.,  parcel 
of  the  second  count  (the  account  stated),  and  then  answering  4^.,  was  held  bad 
as  answering  in  the  body  of  it  two  sums,  while  professing  in  its  commencement 
to  answer  only  one.  It  appeared  to  be  the  opinion  of  Parke,  B.  in  that  case, 
that  the  form  adopted  in  Mee  v.  Tomlinson  was  correct,  but  in  Foot  v.  Baker, 
5  M.  &  G.  335,  note  {b),  it  is  observed,  that,  inasmuch  as  the  plaintiff  claims 
two  sums  in  the  two  counts,  the  account  stated  must  be  understood  as  alleged 
by  the  plaintiff,  to  have  been  stated  of  sums  other  than  that  separately  demanded 
in  the  first  count,  whether  it  be  so  expressed  in  the  count  or  not,  and  therefore 
that  the  above  mode  of  pleading  would  be  bad  for  duphcity,  as,  besides  the  special 
answer,  it  would  operate  as  a  plea  of  the  general  issue  to  the  last  count,  or  to  an 
undivided  moiety  of  both  counts ;  $ed  qu. !  In  Rayner  v.  Wright,  3  Q.  B.  922, 
where  a  plea  pleaded  to  a  count  for  work,  and  also  to  another  count  on  an  account 
stated,  averred  matter  of  defence  appUcable  only  to  the  work,  it  was  held  bad  for 
want  of  an  averment  that  the  account  was  stated  concerning  the  work  mentioned 
in  the  first  count.  This  objection  would  however  seem  not  to  apply  where  the 
count  is  framed  as  ante,  46,  48,  and  the  defendant  pleads  to  a  certain  sum 
parcel  of  the  money  mentioned  in  that  count  {a.^ante,  23,  "  Variation,"  5),  and 
the  general  issue  to  the  residue ;  as  non  constat  that  such  residue  does  not  in 
elude  the  only  account  stated  between  the  parties. 
See  form  of  plea  that  an  account  was  stated  of  and  concerning  a  specialty  debt  not 
then  due,  Hopkins  v.  Logan,  7  Dowl.  361 ;  but  qu.  whether  such  a  plea  does 
not  amount  to  non  assxmipsit ;  and  see  Lord  Falmouth  v.  Thomas,  I  C,  &  M.  89. 


ADMINISTRATORS,  (i) 
See  "  Executors,'*  post. 


CD.  ^ 

ats. 
A,  B.,  suing  as 
administrator,  &c 


1.  Plea  that  the  Letters  of  Administration  granted  hy  a  Bishop  to 
the  Plaintiff,  claiming  as  Administrator,  are  void,  because  the  In- 
testate had  hona  notabilia  in  another  Diocese,  (k) 

In  the .  On  the day  of ,  a.  d. . 

The  defendant,  by his  attorney  [or  "  in  pe^^" 

son,"]  saith,  that  the  diocese  of  Chester  is,  and  at  the 
time  of  the  death  of  the  said  E.  F.  was,  within  the  pro- 
vince of  York,  and  that  the  said  diocese  of  Carlisle  is, 
and  at  the  time  of  the  death  of  the  said  E.  F.  and  at  the  time  of  the  granting 
of  the  said  letters  of  administration  was,  within  the  province  of  York,  and 
that  the  said  E.  F.,  at  the  time  of  his  death,  was  an  inhabitant  of  and  com- 
morant  at  the  parish  of  K.,  in  the  county  of  Westmoreland,  and  within  the 
diocese  of  the  Bishop  of  Carlisle ;  and  the  defendant  further  says,  that  the 

(»)  By  the  New  Rules,  reg.  21,  "  In  ac-  within  the  same  province,  the  administration 

lions  by  and  against  administrators,  Sec,  the  must  be  granted  by  the  metropolitan  of  the 

character  in  which  the  plaintiff  or  defendant  province ;   id. ;   see  in   general  1   Wms.  on 

is  stated  on  the  record  to  sue  or  be  sued,  shall  Executors  ;  Ihahwaiie  v.  Phaire,  1  -M.  .St  G. 

not  in  ony  case  be  considered  as  in  issue  un-  159.     Assets  in  Ireland  are  assets  abroad  ; 

less  specially  denied."  Whyte  v.  Tio!.e,  3  Q.  B.  493.  As  to  administra- 

(fc)  This  should    be    specially    pleaded;  tion  within  a  peculiar,  Lysons  v.  iiarrow,  2  B. 

Stokes  V.  Bates,  5  B.  &c  C.  491.     If  the  other  N.C.  486.  Therq./icari'oH  raaybea  denial  that 

diocese  in  which  the  intestate  had  hona  uota-  the  intestate  had  any  goods,  &c.  to  the  value 

bilia  be  in  a  different  province,  the  diocesan  aforesaid,  or  any  part  tliereof  in  tiie  diocese, 

has  power  to  grant  administration;  but  where  tkc,  concluding  to  the  country. 
an  intestate  has  bona  notabilia  ia  two  dioceses 
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said  E.  F,  in  his  lifetime,  and  at  the  time  of  his  death,  had  divers  goods  and 
chattels,  rights  and  credits,  which  were  bona  notabilia  in  the  several  dioceses 
of  the  Bishop  of  Carlisle  and  of  the  Bishop  of  Chester,  within  the  said  pro- 
vince of  York,  that  is  to  say  goods  and  chattels  to  the  value  of  £ and 

upwards  within  the  diocese  of  the  Bishop  of  Carlisle,  to  wit,  at  the  parish  of 

K.,  and  also  other  goods  and  chattels  to  the  value  of  £ and  upwards 

within  the  said  diocese  of  the  Bishop  of  Chester,  to  wit,  at  and  in  the  said 
county  of  Westmoreland ;  by  reason  whereof  the  said  letters  of  administra- 
tion are  void  in  law  ;  and  this  the  defendant  is  ready  to  verify,  &c. 


2.  Plea  that  Defendant  is  not  Administrator.  (Z) 

C.  D,  sued  as     "^       The  defendant,  by his  attorney,  [or  "  in  per- 

administrator,  &c.  I   son,"]  says  that  he  is  not  nor  ever  hath  been  adminis- 

ats.  j  trator  of  the  goods,  chattels  or  credits  which  were  of 

A.  B.  J   the  said  E.  F.  deceased,  in  manner  and  form  as  the 

plaintiff  hath  in  his  said  declaration  alleged ;  and  this  the  defendant  is  ready 

to  verify,  &c.  (m) 

AGENTS. 


See  the  forms  of  declaration,  ante,  51.  Effect  of  wow  assumpsit,  ante,  224. 
The  following  forms  may  suffice  on  this  head  ;  see  other  pleas,  post,  "  Mas- 
ter and  Servant." 

1.  Pleas  (to  Form  2,  ante,  51,) — 1st.  That  Defendant  did  not  sell 
the  Goods. 

2d.  That  he  was  not  required  to  Account, 
dd.  That  he  rendered  an  Account  of  the  Sale. 

1.  Commencement,  ante,  21  or  24.]  —  Says,  that  he  did  not  sell  or  dispose 
of  the  said  goods  in  the  said  declaration  mentioned,  or  any  of  them,  in  manner 
and  form  as  the  plaintiff  hath  above  in  the  said  first  count  alleged ;  and  of 
this  the  defendant  puts  himself  upon  the  country,  &c. 

2.  And  for  a  further  plea  [to  the  said  first  count,]  the  defendant  says, 
that  the  plaintiff  did  not  request  the  defendant  to  render  to  the  plaintiff  an 
account  of  the  said  sale  or  of  the  moneys  arising  therefrom,  or  to  deliver  up 


i)  See  ante,   241,  note  (i)  ;  Com.   Dig.  executor,  or  having  obtained  letters  of  admi- 

Administralor,   B.   1,   Pleader.    2D     13;  nistration,  be  should  be  sued  as  eiecHfor,  and 

Plowd.  182;  2  Saund.  47,  note  ;  Picard  v.  ifsued  as  arfniin/sfcafo?- he  may  plead  as  above. 

Brown,  6  T.  R.  550  ;  1  Wms.  on  Executors  ;  (m)  This  conclusion    is    proper ;  Scott  v. 

1    Saund.   275,  note  (3).     Where   a   parly  Wedlake,  14  Law  J„  Q.  B.  359.     See  post, 

interferes  as  executor,  without  really  being  "  Executors." 
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to  the  plaintiff  such  of  the  said  goods  as  remained  unsold  by  him  the  de- 
fendant in  manner  and  form  as  the  plaintiff  hath  in  the  said  first  count  alleged ; 
and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 

3.  And  for  a  further  plea  [to  the  said  first  count,]  the  defendant  says,  that 
after  the  said  sale  of  the  said  goods  and  chattels  in  the  said  first  count  men- 
tioned, and  before  the  comiifiencement  of  this  suit,  to  wit,  on  [^c],  [^exact  day 
not  material,^  he  the  defendant,  when  so  requested  as  aforesaid,  rendered  to 
the  plaintiff  a  true  and  just  account  of  the  sale  of  the  said  goods  and  chattels 
and  of  the  moneys  arising  from  the  said  sale  thereof,  and  then  delivered  up 
to  the  plaintiff  such  of  the  said  goods  as  then  remained  unsold  by  him  the 
defendant,  [of  course  the  traverse  will  depend  on  the  form  of  the  allegation 
denied']  ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


2.  Pleas  {to  Form  3,  ante,  62,)  that  Defendant  used  due  care  in 

selling. 

And  for  a  further  plea  to  the  first  count,  the  defendant  says,  that  he  did, 
to  wit,  from  the  time  of  the  making  of  the  promise  and  undertaking  in  the 
same  count  mentioned,  until  and  at  the  time  when  the  [sugar]  in  the  same 
count  mentioned  was  sold  and  disposed  of  as  therein  mentioned,  use  due 
care  and  diligence  in  and  about  the  endeavouring  to  sell  and  selling  and 
disposing  of  the  said  [sugar]  for  the  plaintiff;  and  of  this  the  defendant  puts 
himself  upon  the  country,  &c. 


3.  Pleas  {to  Form  4,  ayite,  53,) — \st.   That  Plaintiff  did  not  order 
Defendant  to  sell  at  the  price  mentioned. 

2d.   That  Defendant  could  not  obtain  the  'price. 
3c?.  That  Defendant  sold  part  at  such  price. 
4th.   That  Defendant  used  due  care  in  trying  to  obtain  the  price. 
5th.   That  Plaintiff' consented  to  delay  the  Sale,and  then  allowed 
Defendant  to  sell  for  the  best  price. 

1.  Commencemcnf ,  ante,  21  or  24.]  —  Says,  that  the  plaintiff  did  not 
order  or  direct  the  defendant  in  manner  and  form  as  the  plaintiff  hath  above 
in  that  behalf  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the 
country,  &c. 

2.  And  for  a  further  plea  to  the  said  [first]  count  the  defendant  says,  that 
he  as  such  agent  as  in  the  said  count  mentioned  could  not  nor  might  by 
using  due  care  and  diligence  have  obtained  for  the  sugar  in  the  said  first 
count  mentioned  a  higher  price  than  the  same  was  sold  at  as  in  the  same 
count  mentioned  ;  and  of  this  he  puts  himself  upon  the  country,  &c. 

■S.   And  for  a  further  plea  to  the  said  [first]  count,  so  far  as  tlic  same  re- 
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lates  to  part,  to  wit,  forty-five  hogsheads  of  the  sugar  therein  mentioned, 
and  the  causes  of  action  in  respect  thereof,  the  defendant  says,  that  he  did 
within  a  reasonable  time  after  he  was  so  ordered  and  directed  as  in  the  same 
count  mentioned,  to  wit,  on  [^c.'],  sell  and  dispose  thereof  at  the  price  at 
which  he  was  so  ordered  and  directed  to  sell  as  in  the  said  first  count  men- 
tioned, and  in  obedience  to  such  order  and  direction ;  and  of  this  he  puts 
himself  upon  the  country,  &c. 

4.  And  for  a  further  plea  to  the  said  [first]  count  the  defendant  says,  that 
he  did,  to  wit,  from  the  time  when  he  was  so  ordered  and  directed  as  in  the 
said  first  count  mentioned,  continually,  until  the  said  sale  of  the  said  sugar 
in  that  count  mentioned,  use  due  care  and  diligence  in  obeying  the  said  order 
and  direction  ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 

5.  And  for  a  further  plea  to  the  said  first  count  the  defendant  says,  that 
after  he  was  so  ordered  and  directed  as  in  the  same  count  mentioned,  and 
before  he  was  able,  using  due  care  and  diligence  in  that  behalf,  to  obey  such 
order  and  direction,  to  wit,  on  [<§'C.],  and  from  thenceforth  continually  until 
the  said  sale  of  the  said  sugar,  as  in  the  same  count  mentioned,  he  the  de- 
fendant, with  the  assent  and  by  the  authority  of  the  plaintiff,  abstained  from 
selling  the  same  sugar,  and  then,  and  before  the  commencement  of  this  suit, 
to  wit,  on  the  said  [^c],  with  the  assent  and  by  the  authority  and  command 
of  the  plaintiff,  sold  and  disposed  thereof  at  the  best  price  which  he  the 
defendant,  using  due  care  and  diligence  in  that  behalf,  could  then  obtain  for 
the  same,  to  wit,  the  price  in  the  same  count  in  that  behalf  mentioned  5  and 
this  the  defendant  is  ready  to  verify,  &c.  (?») 


4.  Plea  to  a  Count  for  Money  had,  Sfc.  that  the  Defendant  received  it 
as  Plaintiff's  Agent,  and  that  it  was  stolen  from,  him. 

Commencement,  ante,  21  or  24.]  —  Says,  that  the  said  sum  of  £ — ~, 
parcel,  &c.,  was  received  by  him  the  defendant  as  the  agent  and  servant  of 
the  plaintiff,  and  for  his  use  and  by  his  permission  to  be  kept  by  the  defend- 
ant as  such  agent  and  servant  in  his  possession  and  custody  for  the  plaintiff, 
until  the  defendant  could  pay  over  the  same  to  the  plaii\tiff;  and  the  de- 
fendant further  saith,  that  after  he  had  so  received  the  said  sum  of  £ , 

parcel  &c.,  as  such  agent  and  servant  as  aforesaid,  and  before  the  same  or 
any  part  thereof  was  demanded  of  him  by  the  plaintiff,  and  whilst  the  sum 
was  so  in  his  the  defendant's  said  possession  and  custody  as  such  agent  and 
servant  as  aforesaid,  and  before  the  defendant  could  or  might  pay  over  the 
same  to  the  plaintiff,  and  before  any  default  in  that  behalf  on  the  part  of  the 
defendant,  and  before  the  commencement  of  this  suit,  to  wit,  on  [<^c.],  the 
said  sum  of  £ ,  parcel  &c.,  was  unlawfully  and  feloniously  taken,  stolen 

{m)  De  injuria  might  be  replied  to  this  plea. 
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and  carried  away,  by  persons  to  him  unknown,  from  and  out  of  the  said  pos- 
session and  custody  of  the  defendant  as  such  agent  and  servant  as  aforesaid,  (n) 
without  his  default,  and  although  he  then  took  due  and  reasonable  and  proper 
care  of  the  same ;  and  this  the  defendant  is  ready  to  verify. 


APOTHECARIES.    See  ante,  p.  225. 


ARBITRAMENT  AND  AWARD. 

1 .  Plea  of  Arbitrament  and  Award  (without  performance),  to  a  De- 
claration upon  a  Contract  to  recover  genei'al  Damages,  (o) 

Commencement,  ante,  21.]  —  Saith,  that  after  the  making  of  the  promises 
in  the  said  declaration  mentioned,  and  before  the  commencement  of  this  suit, 
to  wit,  on  [(^c]  certain  differences  having  arisen  and  being  then  depending 
respecting  the  same  between  the  plaintiff  and  the  defendant,  they  mutually 
submitted  themselves  (2^)  to  refer  and  did  then  refer  the  said  matters  in 
difference  to  the  award,  order  and  arbitrament  of  W.  H.  and  T.  F.,  and  in 
case  they  should  not  agree,  then  to  the  umpirage  of  T.  P.,  and  agreed  that 
the  decision  of  the  said  arbitrators  or  umpire  should  be  final,  so  as  the  said 
award  or  umpirage  should  be  made  in  writing  ready  to  be  delivered  to  the 
said  parties,  or  such  of  them  as  should  desire  the  same,  on  or  before  the 
day  of then'  next ;  and  the  defendant  further  saith,  that  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  in  consideration  that  the 
defendant  had  then  promised  the  plaintiff'  to  perform  and  fulfil  the  said 
award  or  umpirage  in  all  things  to  be  contained  therein  on  the  part  of  the 
defendant  to  be  performed  and  fulfilled,  he  the  said  plaintiff'  then  promised 
the  defendant  to  perform  and  fulfil  the  said  award  or  umpirage  in  all  things 
to  be  contained  therein  on  his  the  said  plaintiff''s  part  to  be  performed  and 
fulfilled;  and  the  defendant  furtlier  saith,  that  the  said  W.  II.  and  T.  F. 
having  respectively  taken  upon  themselves  the  burden  of  the  said  arbitration, 
and  not  having  agreed  upon  the  matters  so  referred  to  them,  the  said  T.  P. 
thereupon  in  due  time,  and  before  the  commencement  of  this  suit,  to  wit, 

(n)  De  iji/uria  might  be  replied.  cover  general  damages  on  a  special  contract, 
(0)  See  ill  general  llol.  Ab.  '' Arbitra-  arbitrament  and  award,  williout  performance, 
ment,"  V.;  Com.  Dig.  "  Accord,"  (A.  1);  may  be  pleaded  to  a  count  on  the  original 
Bac.  Ab.  "  Arbitrament ;"  Chit.  jun.Contr. ;  contract.  And  see  Edwards  v.  Bangh,  11  M. 
Allen  V.  Milner,  2  C.  &  J.  47,  and  form  &  \V.  041,  as  to  this  plea  puis  darrein  con- 
there;  Gasroiiiiev.  Edwards,  1  Y.  &  .1.  19;  tinnaiice,  Utow  v.  Bloxam,  2  Esp.  804.  A 
Whitehead  v.  TuHersuU,  I  A.  &  E.  491.  plea  of  a  pending  arbitration  cannot  be 
These  cases  establisii  that  it  is  no  plea  to  an  pleaded  in  bar  to  the  original  cause  of  action  ; 
action  to  recover  a  debt  that  the  parties  re-  Harris  v.  Reynolds,  14  Law  J.  241,  Q.  B. 
terred  the  claim  to  arbitration,  and  that  the  {p)  As  to  the  averments  showing  the  sub- 
arbitrator  awarded  a  certain  sum  to  be  paid  mission  and  award,  see  ante,  73  to  75,  Forms 
i»  moneii,  unless  payment  or  a  tender  of  that  1,  2. 
sum  be  alleged ;  but  that  in  an  action  to  re- 
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on  the  day  of ,  in  the  year  aforesaid,   took   upon  himself  the 

burthen  of  the  said  arbitration  and  umpirage,  and  having  duly  examined 
and  considered  the  said  subject-matter  in  difference  between  the  plaintiff 
and  defendant,  he  the  said  T.  P.  did  then  make  and  publish  his  award  and 
umpirage  in  writing,  under  his  hand,  of  and  concerning  the  premises,  ready 
to  be  delivered  to  the  said  parties,  and  did  thereby  then  award  and  declare 
of  and  concerning   the   said  matters  in    difference    so   referred,   that   the 

defendant  should  pay  the  plaintiff  the  sum  of  £ ,  on  the  day  of 

then  next,  as  by  the  said  award,  reference  being  thereunto  had,  will 

more  fully  appear  ;  and  this  the  defendant  is  ready  to  verify,  &c. 


2.  Replication  thereto. 
[The  replication  may  he,  if  the  reference  to  arbitration  be  denied,  "  that  the 
plaintiff  and  defendant  did  not  submit  themselves  to,  or  agree  to  refer,  or 
refer  the  said  matters  in  difference  to  the  award,  order  or  arbitrament  of 
the  said  W.  H.  and  T.  F.,  or  in  case  they  should  not  agree,  then  to  the  um- 
pirage of  the  said  T.  P.  in  manner  and  form  as  the  defendant  hath  in  his 
said  plea  alleged ;  and  of  this  the  defendant  puts  himself  upon  the  country, 

&c.;"  or  if  the  award  be  denied,  "  that  the  said did  not  make  the  said 

supposed  award,"  <^c.,  see  post.  Pleas,  "  Award  ;"  or  the  plaintiff  may  reply 
a  revocation  of  the  submission,  {see  id.)  or  new  assign  that  the  matters  in  dis- 
pute mentioned  in  the  declaration  are  other  than  and  different  to  the  matters 
referred;  see  further,  post,  tit.  "  Award,"  254-,] 


ASSIGNEES  OF  A  BANKRUPT. 


Obs.  See  Forms  of  Declarations,  ante,  62  to  G5.  Pleas  of  set  off;  and  mutual  credit,  in 
actions  by  or  against  assignees,  post,  "■  Set  off"."  Payment  to  assignees,  post, 
"  Payment."  By  the  New  Rules  on  Pleading,  (reg.  21,)  "  in  all  actions  by 
and  against  assignees  of  a  bankrupt  ov  insolvent,  &c.,  the  character  in  which  the 
plaintiff"  or  defendant  is  stated  on  the  record  to  sue  or  be  sued,  shall  not  be  con- 
sidered as  in  issue,  uJiless  specialli/  denied."  Nan  assumpsit  is  therefore  insuffi- 
cient to  put  the  assignee  of  a  bankrupt  upon  proof  of  the  bankruptcy,  or  his 
title,  tliough  he  sue  on  a  cause  of  action  stated  to  accrue  to  him  in  the  capacity 
of  assignee. 
The  Bankrupt  Act,  6  G.  4,  c.  16,  s.  90,  enacts  "that  in  any  action  bi/  or  against 
any  assig7ice,  commissioner,  or  person  acting  under  the  warrant  of  the  com- 
missioners, for  any  thing  done  as  such  commissioner  or  under  such  warrant,  no 
proof  shall  be  required  at  the  trial  of  the  petitioning  creditor's  debt,  or  of  the 
trading  or  act  of  bankruptcy  respectively,  unless  the  other  party  in  such  action 
shall,  if  dtfcndont  at  or  before  pleading,  and  if  plaintiff  before  issue  joined,  give 
notice  in  writing  to  such  assignee,  &c.  that  he  intends  to  dispute  some  and 
which  of  such  matters." 
By  6  G.  4,  c.  16,  s.  92,  "if  the  bankrupt  shall  not  (if  within  the  United  Kingdom  at 
the  time  of  the  issuing  of  the  fiat)  within  two  calendar  months  after  the  adjudica- 
tion, or  (if  he  was  out  of  the  United  Kingdom)  within  twelve  months  after  the  ad- 
judication, have  given  notice  of  his  intention  to  dispute  the  commission,  and  have 
proceeded  therein  with  due  diligence,  the  depositions  taken  before  the  commis- 
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sioners  at  the  time  ol",  or  previous  to,  the  adjudication  of  the  petitioning  creditor's 
debt  or  debts,  and  of  the  trading  and  act  or  acts  of  bankruptcy,  shall  be  conclu- 
sive evidence  of  the  matters  thei-eiii  respectively/  contained,  in  all  actions  at  law  or 
suits  in  equity  brought  by  the  assignees  for  any  debt  or  demand  for  which  the 
bankrupt  might  have  sustained  an  action  or  suit."  See  1  &  2  W.  4,  c.  56,  s.  17; 
2  Stark.  Ev.  3d  ed.  125;  Archbold's  Bankrupt  Law,  by  Flather,  10th  ed.  462; 
Kitchener  v.  Poicell,  3  A.  &  E.  232. 
By  5  &  6  Vict.  c.  122,  s.  24,  the  "London  Gazette"  is  made  conclusive  evidence 
in  all  actions  against  the  bankrupt,  and  in  all  actions  brought  by  the  assignees 
for  any  debt  or  demand  for  which  the  bankrupt  might  have  sustained  any 
action,  that  he  was  adjudged  a  bankrupt  before  date  of  fiat,  and  that  the  fiat 
issued  on  the  day  when  it  is  stated  in  the  Gazette  to  bear  date ;  but  this  does 
not  apply  to  adjudications  made  before  11th  Nov.  1842;  Edwards  v.  Sherrin, 
11  M.  &  W.  596. 


1.  Denial  that  Plaintiffs  are  Assignees. (q) 

CD.  1 .  Nm  assumpsit.     And  for  a  further  plea  in  this 

ats.  i  behalf  the  defendant  saith,  that  the  plaintiffs  were  not 

A.  B.  and  another,  >  nor  are  they  assignees  of  the  debts,  estate  and  effects 

suing  as  V  of  the  said  E.  F.,  a  bankrupt,  in  manner  and  form 

assignees,  &c.  as  the  plaintiffs  have  above  in  the  said  declaration 

alleged ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


2.  Notice  to  be  given  with  the  above  Plea,  (r) 

In  the . 

A.  B.  and  G.  H.  suing  as  assignees  of  E.  F.  an  alleged  bankrupt,  plaintiff, 

and 
C.  D.,  defendant. 
Take  notice  that  the  above-named  defendant  intends,  on  the  trial  of  this 
cause,  to  dispute  the  trading,  petitioning  creditor's  debt,  and  act  of  bankruptcy, 
[or  if  one  only  of  such  matters  be  disputed,  name  it  according  to  the  plea,']  of 


(q)  Porter  v.  Walker,  1  M.  &  G.  686;  the  same  holds  in  trover,  Buckton  v.  Frost,  8 

see  iorui,  &c.,  Scolt  v.  Thomas,  6  C.  6t  P.  A.  &  E.  845;  and  ejectment,  brought  by  as- 

611.     In  higlis  V.  Speuce,  1  C.  M.  &  R.  432,  signees,  Dc>e  d.  Johnson  v.  Liversedge,  11  M. 

it  was  decided,  that  in  an  action  by  the  assig-  &  W.  517. 

nees  of  a  bankrupt,  admissions  of  ilieir  title  as  ( r )  See  ante,  note  (7).      This  notice  must 

assigneesbylhedefendant,  in  letters  addressed  be   specific;   notice   of  intention  to   dispute 

to  the  solicitor  to  the  commission  and  to  one  "the   bankruptcy"  is  insufficient;    Tritntei) 

of  the  assignees,  are  prima  facie  evidence  of  v.   Umtin.  6  B.  &  C.   537.     If  the  notice 

title,  so  as  to  dispense  with  strict  proof,  tliougli  be  to  dispute  "the  act  of  bankruptcy  "  only, 

there  is  a  plea  denying  the  title  of  the  plain-  and  the  plaintiff  succeed  at  the  trial  in  prov- 

tiffs  as  assignees,  and  notice  to  dispute  has  ing  an  act  of  bankruptcy,  then  a  trading,  and 

been  given;  sec  5  6c  6  Vict.  c.  122,  cited  a  petitioning  creditor's  debt,  co-existent  ivilk 

ante,   obs.      Under  this  plea   and   the  no-  </ia(  act,  but  no  others,  are  admitted;  Porter 

lice  (which  must  in  all   cases  be  delivered  v.  IValher,  1  M.  &  G.  686. 

with  the  plea,  the  plea  alone  being  insuffi-  If  the  notice  to  dispute  be  not  given  in  due 

cient.  Moon  v.  Raphael,  7  C.&c  P.  115),  the  time,  tiie  party  should  obtain  a  judge's  order 

trading,  the  petitioning  creditor's  debt,  the  act  for  leave  to  withdraw  his  plea,  iS.c.,  pleading 

of  bankruptcy,  and  the  validity  of  the  fiat,  de  iiorp,  with  such   notice;  see  De  Charwe  v. 

may  (all  or  any  of  them)    be  put  in  issue,  Lane,  2  Camp.  324  ;   Radmorr  v.  Gould,  1 

Biuler  V.  Hobson,  4  Bing.  N.  C.  290;  and  Wighlw.  80;  Poole  v.  Bdl.  1  Siaik.  H.  328. 
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E.  F.  above  named,  on  which  the  fiat  in  bankruptcy  lately  awarded  and 
issued  against  the  said  E.  F.,  and  under  which  the  plaintiffs  claim  to  be 
assignees,  is  supposed  to  be  founded.     Dated  [^c. 

,  defendant's  attorney,  {or  "  agent."] 

To  A.  B.  and  G.  H.,  the  above  named  plaintiffs, 
and  to ,  their  attorney  [or  "agent."] 


3,  Plea  to  an  Action  hy  Assignees  for  Money  had  and  received  to 
their  Use,  that  the  Defendant  paid  over  the  Money  to  bona  fide 
Creditors  of  the  Banhrupt  hy  his  command,  without  Notice  of  any 
previous  Act  of  Bankruptcy,  (s) 

Commencement,  ante,  21,  24.]  —  Says  that  the  said  money  was  received 
by  the  defendant,  to  wit,  on  [^c]  after  the  said  E.  F.  committed  an  act  of 
bankruptcy,  and  before  the  issuing  of  any  fiat  in  bankruptcy  against  him  the 
said  E.  F, ;  and  that  upon  such  receipt  thereof  the  said  defendant  held  and 
continued  to  hold  the  same  before  the  issuing  of  the  fiat  in  bankruptcy  against 
the  said  E.  F.  upon  which  the  plaintiffs  now  sue  as  such  assignees  as  afore- 
said, for  the  use  and  behoof  of  the  said  E.  F.  only  ;  and  that  the  title  of  the 
plaintiffs  of  and  to  the  same  money  as  assignees  as  aforesaid  is  a  title  by 
relation  only  to  an  act  of  bankruptcy  previously  committed  by  the  said 
E.  F. ;  and  the  defendant  further  says  that  while  he  so  held  the  said  money 
for  the  use  of  the  said  E.  F.  as  aforesaid,  and  before  any  fiat  in  bankruptcy 
had  been  or  was  issued  against  the  said  E.  F.,  and  before  he  the  defendant 


The  notice  seems  to  be  requisite,  although  the 
assignees  sue  or  are  sued  with  another  person, 
Gilman  v.  Cousins,  2  Stark.  R.  282;  Smitli 
V.  Nicholson,  2  Stark.  Ev.  3d  edit,  note  ; 
or  are  not  described  as  assignees  on  the 
record,  Simmons  v.  Knight,  3  Camp.  251  ; 
but  it  is  not  necessary  on  an  issue  directed  by 
the  Court,  Scott  v.  Melville,  3  M.  &  G.  40, 
ante,  118,  note  (k). 

(s)  The  6  G.  4,  c.  16,  s.  82  enacts,  that 
"  all  payments  really  and  bona  fide  made,  or 
which  shall  hereafter  be  made  by  any  bank- 
rupt or  by  any  person  on  his  behalf,  before 
the  date  and  issuing  of  the  commission 
against  such  bankrupt,  to  any  creditor  of  such 
bankrupt,  (such  payment  not  being  a  fraudu- 
lent preference  of  such  creditor,)  shall  be 
deemed  valid,  notwithstanding  any  prior  act 
of  bankruptcy  by  such  bankrupt  committed  ; 
and  all  payments  really  and  bona  fide  made 
or  which  shall  hereafter  be  made  to  any  bank- 
rupt before  the  dale  and  issuing  of  the  com- 
mission against  such  bankrupt,  shall  be  deemed 
valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy by  such  bankrupt  committed ;  and 
such  creditor  shall  not  be  liable  to  refund  the 
same  to  the  assignees  of  such  bankrupt,  pro- 
vided the  person  so  dealing  with  the  said 


bankrupt  had  not,  at  the  time  of  such  pay- 
ment by  or  to  such  bankrupt,  notice  of  an  act 
of  bankruptcy  by  such  bankrupt  committed." 
And  by  the  2  &  3  Vict.  c.  29,  s.  1,  it  is 
provided  "  that  all  contracts,  dealings  and 
transactions  by  and  with  any  bankrupt,  really 
and  bona  fide  entered  into  before  the  date  and 
issuing  of  the  fiat  against  him,  shall  be  deemed 
to  be  valid,  notwithstanding  any  prior  act  of 
bankruptcy  by  such  bankrupt  committed, 
provided  the  person  or  persons  so  dealing 
with  such  bankrupt  had  not,  at  the  time  of 
such  contract,  dealings  or  transactions,  notice 
of  any  prior  act  of  bankruptcy  by  him  com- 
mitted;" see  Kynaston  v.  Crouch,  14  M.&  W. 
266.  In  that  case,  the  defendant,  as  foreman 
of  a  bankrupt,  carried  on  his  business  after  a 
secret  act  of  bankruptcy,  and  in  so  doing  re- 
ceived money  due  to  the  bankrupt  and  made 
bona  fide  payments  for  him  ;  in  an  action  for 
the  former  money  by  the  assignees,  it  was 
held  that  he  could  not  protect  himself  under 
the  ordinary  [pleas  of  non  assumpsit  and  set 
oflT;  and  see  Pennell  v.  Aston,  14  M.  &  W. 
415;  see  next  form.  Another  plea  might  be 
framed  on  the  2  &  3  Vict.  c.  29,  if  the  facts 
warranted  it.  As  to  answering  an  account 
stated,  see  ante,  240. 
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had  any  knowledge  or  notice  that  any  prior  act  of  bankruptcy  whatever  had 
been  or  was  committed  by  the  said  E.  F.,  and  before  the  commencement  of 
this  suit,  to  wit,  on  [^-c],  he  the  said  defendant,  on  the  behalf  and  by  the 
authority  and  command  of  tlie  said  E.  F.,  really  and  bona  fide  paid  over  to 
a  certain  person,  to  wit,  one  X.  Y.,  then  being  a  true,  just  and  bona,  fide 
creditor  of  the  said  E.  F,,  to  wit,  to  the  amount  of  the  said  last  mentioned 
money,  and  such  debt  then  being  actually  due,  in  arrear  and  unpaid  from 
the  said  E.  F.  to  the  said  X.  Y.,  the  said  sum  of  money  in  the  introductory 
part  of  this  plea  mentioned,  and  that  such  payment  was  not  at  any  time  nor 
is  a  fraudulent  preference  of  the  said  X.  Y.  as  such  creditor  as  aforesaid 
within  the  true  intent  and  meaning  of  the  statutes  in  that  case  made  and 
provided,  and  this  the  defendant  is  ready  to  verify  [(^'c. 


4.  Plea  of  Payment  to  a  Bankrupt  after,  hut  without  Notice  of  an 

Act  of  Bankruptcy,  and  before  Fiat  issued,  (t) 

Commencement,  ante,  21.]  —  Says  that  after  the  accruing  of  the  said 
several  causes  of  action,  and  after  the  said  E.  F.  committed  an  act  of  bank- 
ruptcy, to  wit,  the  act  of  bankruptcy  on  which  the  fiat  in  bankruptcy  is 
founded  under  which  the  plaintiffs  now  sue  as  such  assignees  as  aforesaid, 
and  before  the  date  and  issuing  of  the  said  fiat  in  bankruptcy,  and  before 
the  commencement  of  this  suit,  and  before  the  defendant  had  any  know- 
ledge or  notice  of  any  prior  act  of  bankruptcy  committed  by  the  said  E.  F., 
to  wit,  on  [<5'C.],  he  the  said  defendant  really  and  bona  fide  paid  to  the  said 
E.  F.  who  then  accepted  and  received  of  and  from  the  defendant  divers  large 
sums  of  money,  to  wit,  to  the  amount  of  all  the  moneys  in  the  said  [first] 
count  of  the  declaration  mentioned,  in  full  satisfaction  and  discharge  of  all 
the  rights  and  causes  of  action  in  that  count  mentioned,  and  this  the  defend- 
ant is  ready  to  verify  [SfC. 

5.  Plea  to  an  Action  hy  Assignees,  that  the  Bankrupt  assigned  the 

Debt  to  a  third  person  before  Bankruptcy,  (u) 

And  for  a  further  plea  as  to  tlie  sum  of  £ ,  parcel  of  the  monies  in 

the  first  count  mentioned  and  the  causes  of  action  in  respect  thereof,  the 
defendant  saith  that  before  the  said  C.  (the  bankrupt)  became  bankrupt,  and 
before  the  commencement  of  this  suit,  to  wit,  on  [4-c.]>  by  a  certain  in-» 
denture  (v)  then  made  between  the  said  C.  of  the  one  part,  and  one  D.  of 


(0  See  note  (s),  ante,  248,  and  observe  Ihe  12,1846.    Pleas  of  set-off  and  mutual  ;cre- 

notes  to  the  pleas,  post,  title  "  Payment."  dii  to  actions  by  assignees,  post,  "  Set-off." 

(u)  Form,  &c.    Leslie  v.  Guthrie,  1  Bing.  (i)  The  assignment  need  not  bein  writfng; 

N.  C.  697  ;  and  law,  Tibbets  v.  George,  5  A.  Tibbets  v.  George,  5  A.  &  E.  107. 
fie  E.  107  ;  and  see  Gale  v.  Lewis,  Q.  B.  Feb. 
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the  other  part,  and  which  said  indenture  was  then  duly  sealed  and  delivered 
by  the  said  C,  after  reciting  that  the  said  D,  had  lent  and  advanced  to 

the  said  C,  £ ,  and  that  [set  out  any  further  recitals  that  may  be  necessary 

to  explain  the  transaction,']  the  said  C,  before  he  became  bankrupt  as  afore- 
said, and  before  tlie  commencement  of  this  suit,  to  wit,  on  [^c],  in  pur- 
suance of  the  said  agreement,  and  for  the  considerations  aforesaid,  and  of 
\0s.  to  the  said  C.  paid  by  the  said  D.,  did  bargain,  sell,  assign,  transfer  and 
set  over  unto  the  said  D.  and  Co.,  their  executors,  {SfcJ],  all  and  every  [4"c.]> 
\set  out  the  operative  part  of  the  deed,']  and  all  right,  title,  and  interest,  pro- 
perty, benefit,  claim,  and  demand  whatsoever  at  law  or  in  equity  of  him  the 
said  C,  of,  in,  and  to  the  same  premises,  and  every  part  thereof,  to  have, 
hold,  recover,  receive,  take,  and  enjoy  \_SfC.'],  and  all  and  singular  other  the 
remedies  thereby  assigned  or  intended  so  to  be  unto  the  said  D.,  his  exe- 
cutors, [^c]  in  trust  that  he  the  said  D.  did  and  should  in  the  first  place 

thereout  deduct,  retain  to,  and  reimburse  himself  the  said  sum  of  £ , 

with  interest  for  the  same  at  £5  per  cent.,  and  in  the  next  place  to  pay  over 
the  surplus,  if  any,  unto  the  said  C,  his  executors,  administrators,  or  assigns, 
or  to  such  person  or  persons  as  he  or  they  might  appoint  to  receive  the  same, 
and  to,  for,  and  upon  no  other  use,  trust,  intention,  or  purpose  whatsoever, 
whereof  he  the  said  defendant,  before  the  said  C.  became  bankrupt  as  afore- 
said, and  before  the  commencement  of  this  suit,  to  wit,  on  [4~c.],  had  notice  ; 
and  the  defendant  further  saith,  that  from  the  time  of  the  making  of  the  said 
indenture  until  and  at  the  time  when  the  said  money  in  the  introductory  part 

of  this  plea  mentioned  became  due  and  payable,  the  said  sum  of  £ so 

lent  by  the  said  D.  to  the  said  C.  as  aforesaid,  together  with  interest  thereon, 

amounting  together  to  £ ,  was  due  and  owing  from  the  said  C.  to  the 

said  D.,  and  exceeded  the  said  amount  in  the  introductory  part  of  this  plea 
mentioned,  and  which  said  last  mentioned  sum  of  money  before  and  at  the 
time  of  the  commencement  of  this  suit  remained  and  was  and  still  is  due 
and  payable  and  unpaid  to  the  said  D.,  who  at  the  time  of  the  said  bank- 
ruptcy of  the  said  C,  and  at  the  time  when  the  plaintiffs  became  and  were 
such  assignees  as  aforesaid,  and  from  thence  until  and  at  the  time  when 
the  said  money  in  the  introductory  part  of  this  plea  mentioned  became 
due,  and  until  the  commencement  of  this  suit,  claimed  to  be  and  was  and 
still  claims  to  be  and  is  entitled  to  receive  from  the  defendant  the  said  sum 

of  £ ,  parcel  &c.,  under  and  by  virtue  of  the  said  indenture ;  and  this 

the  defendant  is  ready  to  verify,  [j^c. 


ASSIGNEES  OF  AN  INSOLVENT. 


If  it  be  proposed  to  put  the  plaintiff's  character  of  assignee  in  issue,  it 
must  be  specially  traversed ;  see  obs.  ante,  p.  246.    The  plea  might  be  as 
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ante,  247,  Form  1,  substituting  tl)e  words  "insolvent  debtor"  for  "bank- 
rupt."    See  titles  "  Insolvent"  and  "  Set-off,"  post,  392. 


Plea  to  an  action  hy  Assignees  of  an  Insolvent,  that  the  latter  before 
his  iinprisonment  assigned  the  debt  to  W.,  and  payment  to  W. 

Replication,  that  the  assignment  was  voluntary,  and  made  by  the 
Insolvent  when  in  insolvent  circumstances,  and  within  three  months 
of  the  Imprisonment. 

See  these  forms.  Peacock  v.  Harris,  5  A.  &  E.  449. 


ATTORNEYS. 


Obs.  Effect  of  non  assumpsit,  ante,  225.  See  the  law  respecting  attorneys,  ante,  67, 
obs.;  Chit.  Contr.  Index  in  voc;  Chit.  Arch.  Pr.  8th  ed.  45.  Maintenance, 
must  be  specially  pleaded;  Findon  v.  Parker,  1 1  M.  &  W.  675 ;  post,  "  Illegality." 


1.  Plea  to  an  action  on  an  Attorney  s  bill,  that  the  Plaintiff  had 
taken  out  no  certificate  {x). 

Commencement,  ante,  21,  24.  (?/)]  —  Says  that  this  action  is  brought  for 
the  recovery  of  certain  fees,  rewards  and  disbursements,  for  and  in  respect 
of  certain  business,  matters  and  things  theretofore  done  by  the  plaintiff  for 
the  defendant  as  an  attorney  [or  "  solicitor"],  and  the  defendant  further 
saith  that  at  the  time  the  said  business,  matters  and  things  were  done  as 
aforesaid  by  the  plaintiff,  to  wit,  on  [<5'C.]'  ^^^  ^^^^  plaintiff  as  such  attorney  as 
aforesaid  did  then  carry  on  certain  proceedings  [to  wit,  conduct  and  manage 
a  certain  cause  in  which  A.  B.  was  plaintiff  and  C.  D.  defendant,  (2)]  in  the 
Court  of  Queen's  Bench  at  Westminster,  without  having  previously  obtained, 
or  then  having  any  stamped  certificate  then  in  force,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  that  the  said  business, 
matters  and  things,  for  the  recovery  of  the  fees,  rewards  and  disbursements, 
in  respect  of  which  this  action  is  brought,  were  done  by  the  plaintiff  as  such 
attorney  as  aforesaid  whilst  he  was  without  such  certificate  as  last  aforesaid, 
and  this  the  defendant  is  ready  to  verify,  [S^'c.     Counsel's  signature. 


(i)  By  6  &  7  Vict.  c.  73,  s.  26,  "  No  done  by  him  as  an  attorney  or  solicitor  as 
person  who  as  an  attorney  or  solicitor  shall  aforesaid,  whilst  he  shall  have  been  without 
sue,  prosecute,  defend  or  carry  on  any  action  such  certificate  as  last  aforesaid."     This  de- 
er suit,  or  any  prooeedinijs  in  any  of  the  couits  fence    must    be    specially   pleaded;    Hill  v. 
aforc^iid,  without  having  previously  obtained  Sydney,  7  A.  &  K.  956. 
a  stamped  certificate,  wliich  shall  ije  then  in  (v)  As  to  answering  the  account  stated,  see 
force,  shall   be  capable  of  maintaining  any  ante,  240;  post,  252,  note  (e). 
action  or  suit  at  law  or  in  equity  for  the  reco-  (s)    Or  "  sue,"  or  "  prosecute,"  i"'  "  dc- 
very  of  any  fee,  reward  or  disbursement,  for  fend  a  certain  action,"  ns  the  case  may  he. 
or  in  respect  ol  any  business,  niaiiti  or  thin", 
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2.  Plea  that  the  Bill  was  not  delivered  a  month  before  action,  (a) 
Commencement,  ante,  21,  24.]  —  Says  that  the  said  action  was  and  is 
commenced  afj;er  the  making  and  passing  of  an  act  of  parliament  made  and 
passed  in  a  session  of  parliament  holden  in  the  6th  and  7th  years  of  the 
reign  of  her  Majesty  Queen  Victoria,  intituled  "  An  Act  for  consolidating 
and  amending  several  of  the  Laws  relating  to  Attorneys  and  Solicitors  prac- 
tising in  England  and  Wales,"  and  that  the  same  is  now  maintained  by  the 
plaintiff  against  the  defendant  for  the  recovery  of  certain  fees,  charges  and 
disbursements  claimed  (6)  by  the  plaintiff  to  be  due  to  him  from  the  defend- 
ant,* and  in  respect  of  certain  business  theretofore  done  by  the  plaintiff  as 
an  attorney  \_or  "  solicitor"]  for  the  defendant  as  in  the  said  first  count  men- 
tioned.] And  the  defendant  further  says,  that  the  plaintiff  did  not  one 
calendar  (c)  month  before  the  commencement  of  this  suit  deliver  unto  the 
defendant,  he  being  the  party  to  be  charged  therewith,  or  send  by  the  post 
to,  or  leave  for  him  at  his  counting  house,  office  of  business,  dwelling  house 
or  last  known  place  of  abode,  or  at  either  of  such  places,  any  bill  of  such 
charges,  (d)  fees  and  disbursements  subscribed  with  the  proper  hand  of  the 
plaintiff,  either  with  his  own  name  or  with  the  name  or  style  of  any  partner- 
ship of  which  the  plaintiff  was  or  is  at  any  time  a  member,  or  inclosed  in  or 
accompanied  by  any  letter  subscribed  in  like  manner  referring  to  any  such 
bill  as  aforesaid,  as  by  the  statute  in  such  case  made  and  provided  is  re- 
quired, [and  the  defendant  further  says,  that  the  said  account  (e)  in  the 
last  count  mentioned  was  stated  of  and  concerning  and  included  in  the  said 
sum  in  the  (first)  count  mentioned,  and  that  the  said  two  sums  are  one  and 
the  same  debt,]  and  this  the  defendant  is  ready  to  verify,  &c. 


(u)  See  form,  Eitgleheart  v.  Moore,  4 
Dowl.  &  L.  60,  This  defence  must  be  spe- 
cially pleaded,  Lane  v.Glenny,  7  A.  &  E. 
83  ;  Robinson  v.  Rowland,  6  Dowl.  271  ; 
and  it  is  an  issuable  plea,  Wilkinson  v.  Pu^e, 
ID.&L.  913.  By6&7  Vict.  C.73,  s.  37, 
"  No  attorney  or  solicitor,  nor  any  executor, 
administrator  or  assign  of  any  attorney  or 
solicitor,  shall  commence  or  maintain  any 
action  or  suit  for  the  recovery  of  any  fees, 
charges  or  disbursements,  for  any  business 
done  by  such  attorney  or  solicitor,  until  the 
expiration  of  one  month  after  such  attorney  or 
solicitor,  or  executor,  administrator  or  assign 
of  such  attorney  or  solicitor,  shall  have  deli- 
vered unto  the  party  to  be  charged  therewith, 
or  sent  by  the  post  to  or  left  for  him  at  his 
counting  iiouse,  office  of  business,  dwelling 
house  or  last  known  place  of  abode,  a  bill  of 
such  fees,  charges  and  disbursements,  and 
which  bill  shall  either  be  subscribed  with  the 
proper  hand  of  such  attorney  or  solicitor  (or 
in  case  of  partnership,  by  any  of  the  partners 
either  vvith  his  own  name  or  with  the  name 
or  style  of  such  partnership),  or  of  the  exe- 
cutor, administrator  or  assign  of  such  attorney 
or  solicitor,  to  be  enclosed  in  or  accompanied 
by  a  letter  subscribed  in  like  manner,  referring 
to  such  bill."  'J'he  same  section  provides 
"  That  it  shall  not  in  any  case  be  necessary  in 
the  first  instance  for  such  attorney  or  solicitor 
or  the  executor,  6iC.,  in  proving  a  compliance 
with  this  act,  to  prove  tiie  contents  of  the  bill 
he  may  have  delivered,  sent  or  left,  but  it  shall 


be  sufficient  to  prove  that  a  bill  of  fees,  charges 
or  disbursements,  subscribed  in  the  manner 
aforesaid,  or  inclosed  in  or  accompanied  by 
such  letter  as  aforesaid,  was  delivered,  sent  or 
left  in  miinner  aforesaid,  but  neverthelesss  it 
shall  be  competent  for  the  other  parly  to  show 
that  the  bill  so  delivered,  sent  or  left,  was  not 
such  a  bill  as  constituted  a  bona  fide  com- 
pliance with  this  act."  If  the  defendant  has 
given  a  bill  or  note  for  the  charges,  the  above 
plea  would  afford  no  defence  to  an  action  on 
the  bill ;  Jeffreys  v.  Evans,  14  M.  &  W.  210  ; 
S.  C.  3  Dowl.  &  L.  52. 

(b)  This  is  a  sutficient  confession  of  the 
causes  of  action  ;  Scadding  v.  El^les,  15  L.  J. 
364,  Q.B. 

(c)  In  Parker  v.  Gill,  10  Jurist,  1096, 
Paiteson,  J.  refused  to  set  aside  a  demurrer 
as  frivolous,  which  objected  that  this  word  was 
omitted. 

(d)  I'he  bill  must  give  substantial  informa- 
tion as  to  the  Court  in  which  the  business 
was  done  ;  Engleheurt  v.  Moore,  4  Dowl.  &  L. 
60.  It  cannot  be  taxed  in  a  common  law 
Court  unless  done  in  one  ;  Bush  v.  Sayer,  7 
M.  &  G.  1027.  The  statute  is  retrospective} 
Brooks  V.  Bockeit,  Q.B.  Jan.  14th,  1B47. 

(e)  The  account  stated  may  be  answered 
in  this  way  ;  Scadding  v.  Eyles,  15  L.  J.  364, 
Q.  B.  ;  ante,  240.  An  admission  that  the 
bill  is  due  will  not  prevent  the  above  statute 
from  applying;  Brooks  v.  Bockett,  Q.B.Jan. 
Hlh,  1847. 


PLEAS  IN  ASSUMPSIT -.—ATTORNEYS.  253 

3.  Plea  that  the  Plaintiff  was  never  admitted,  or  that  he  was  not 
enrolled,  as  an  attorney,  (c) 

As  in  last  form  to  the  asterisk.']  —  for  and  on  account  of  the  prosecuting, 
carrying  on  and  defending  by  the  plaintiff  for  the  defendant  of  certain 
actions,  suits  and  proceedings  in  divers  courts  of  law  and  in  equity,  in  his 
the  plaintiff's  own  name  [or  "in  the  name  of  a  certain  other  person,  to  wit, 
one  E.  F."]  without  being  admitted  [or  "  enrolled"]  (d)  in  manner  and  form  as 
required  by  the  said  statute,  and  this  the  defendant  is  ready  to  verify,  [SfC.  (e) 

4.  Replication  to  Form  2,  that  the  Plaintiff  did  deliver  a  Bill.  (/) 
Commencement,  ante,  23]  —  Saith  that  he  did  one  month  before  the  com- 
mencement of  this  suit,  to  wit,  on  [<^c.],  deliver  to  the  defendant  [or  "  send 
by  the  post  to  the  defendant,"  or  "  leave  for  the  defendant  at  his  dwelhng- 
house,"  as  the  case  may  he,  foUoivhig  the  words  of  the  p/ea,]  a  bill  in  writing 
of  the  said  charges,  fees  and  disbursements,  subscribed  with  the  proper  hand 
of  the  plaintiff  with  his  own  name,  [or  "  with  the  name  and  style  of  a  certain 
partnership  of  which  the  plaintiff  was  and  is  a  member,  to  wit,  X.  and  Co," 
or  "  inclosed  in  a  certain  letter,  (g)  &c."  as  the  case  may  be,']  in  manner  and 
form  as  required  by  the  statute  in  such  case  made  and  provided,  and  this 
the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 

6.  Plea  to  an  Action  {see  Forms,  ante,  68  to  70)  against  an  Attorney 
for  Negligence,  Sfc. — Denial  of  the  Negligence.  (Ji) 
Commencement,  ante,  21.]  —  And  for  a  further  plea  in  this  behalf  the  de- 

(c)  By  6  &  7  Vict.  c.  73,  s.  35,  "  in  case  it  was  indorsed  to  plaintiff  after  due  ;  Middle- 

any  person  shall  in  his  own  name  or  in  the  ton  v.   Chambers,  1  M.  &  G.  97;    S.  C.  8 

name  of  any  other  person,  sue  out  any  writ  or  Dowl.  545. 

process,  or  commence,  prosecute  or  defend,  (e)  The  replication  may  be  that  the  said 

any  action  or  suit,  or  any  proceedings  in  any  fees,  &c.,  were  not,  nor  were  any  of  them, 

court  of  law  or  equity,  without  being  admitted  for  or  on  account  of  the  prosecuting,  &c.,  any 

and  enrolled  as  aforesaid,  or  being  himself  the  action,  &c.,  in  any  court  of  law  or  (see  Moore 

plaintiff  or  defendant  in  such  proceedings  re-  v.  Boulcott,  3  Dowl.  145,)  equity,  concluding 

spectively,  every   such   person   shall   and  is  to  the  country.     See  also  Beck  v.  Penn,  7  C, 

hereby  made  incapable   to  maintain  or  pro-  &  P.  397. 

secute  any  action  or  suit  in  any  court  of  law  (_/")  De  injuria  cannot  be  replied;  Simons 

or  equity  for  any  fee,  reward  or  disbursements,  v.  Lloyd,  2  Dowl.  &  L.  981. 

on  account  of  prosecuting,   carrying  on   or  (g)  See  Taylor  v.  Hodgson,  3  Dowl.  &  L. 

defending  any  such  action,  suitor  proceeding,  115. 

or  otherwise  in  relation  thereto."  (ft)   Effect  of  non   assumpsit,  ant«,   226; 

((i)  See  1  Chit.  Arc!).  8th  ed.  p.  48.    This  see  other  forms,  Wright  v.  Newton,  3  Scott, 

plea  is  lo  be  pleaded  where  the  party  never  595.     On  this  issue  the  plaintiff  must  prove 

was  admitted  or  enrolled  as  an  attorney  ;  it  the  negligence  ;  see  ante,  68.    It  is  not  every 

will  be  observed  that  it  adheres  closely  to  the  mistake  or  misapprehension  of  an  attorney 

words  of  the  statute,  a  plea  adding  to  this  that  that  will  make  him  liable  to  an  action  for 

the  plaintiff  was  not  authorized  or  qualified  to  negligence.    The  question  in  such  an  action 

practise  as  a  solicitor,  was  held  bad  for  dupli-  is  whether  the  attorney  has  used  reasonable 

city,  as  letting  in  matter  beyond  the  clauses  in  skill  and  care;  see  Shilcnck  v.  Passman,  7  C. 

Uie  statute  ;   Williums  v.  Jones,  2  Q.  U.  276.  &  P.  289  ;  see  cases  cited,  ante,  68,  note  («)• 

Indorsee  v.  Acceptor  of  a  bill.     Plea,  that  the  When  the  prefatory  allegations  in  the  decla- 

bill  was  given    to  drawer,  an  attorney,  for  rations  aie  in  issue,  a'Wf,  217. 
work,  &i.c.,  tliat  he  was  uot  admitted,  and  that 
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fendant  saith  that  he  the  defendant  did  use  due  and  proper  care,  skill  and 
diligence  in  and  about  the  ["  bringing,  prosecuting  and  conducting  the  said 
action  in  the  declaration  mentioned,"  according  to  the  terms  of  the  promise 
laid  in  the  declaration],  and  of  this  the  defendant  puts  himself  upon  the 
country,  &c.  

AUCTIONEER. 


The  forms  of  pleas  to  actions  against  agents  for  not  selling  for  the  best 
price,  not  accounting,  &c.  may  readily  be  applied  to  declarations  against 
auctioneers,  see  ante,  2412. 


AWARDS. 


Obs.  See  pleas,  7  Wentw.  611 ;  and  for  law,  2  Chit.  Arch.  Index  in  vac;  2  Stark. 
Evid.  title  "  Award ;"  ante,  73,  note  («).  Non  assuinpsit  to  the  special  counts 
on  an  award,  Forms  1,  2,  ante,  73,  74,  would  only  put  in  issue  the  submission  or 
aoreement  to  refer.  It  would  not  deny  the  appointment  of  the  umpire,  the  due 
enlargement  of  the  time  for  making  the  award,  that  it  was  in  fact  made,  or  the 
nonperformance  of  its  provisions  by  the  defendant;  separate  traverses,  con- 
cluding to  the  country,  of  all  or  any  of  these  allegations  may  be  easily  framed. 
Non  assumpsit,  pleaded  to  an  indebitatus  count,  ante,  75,  Form  6,  would  include 
a  denial  of  all  these  allegations  as  matters  of  fact  from  which  the  promise  was 
to  be  impHed,  ante,  222.  "Where  in  Jact  an  award  was  made,  and  the  defence 
to  a  special  count  is  that  the  arbitrator  would  not  deliver  it  to  the  defendant 
within  the  prescribed  time,  the  plea  should  not  be  a  traverse  of  the  making  of 
the  award,  but  a  special  form  stating  that  defendant  requested  the  arbitrator  to 
deliver  the  award  to  him  according  to  the  submission,  but  that  be  refused,  &c. ; 
1  Saund.  327  b,  note  3.  Where  the  declaration  itself  shows  that  the  award  is 
defective,  the  defendant  should  demur ;  or,  if  the  declaration  avoid  showing  the 
defect,  but  it  appears  on  the  face  of  the  award  itself,  without  showing  extrinsic 
matter,  the  defendant  might  set  out  the  award,  and  then  demur.  The  plaintiff's 
nonperformance  of  a  condition  precedent  should  be  pleaded  specially,  see  form, 
&c.  Hanson  v.  Boothman,  13  East,  23;  2  Saund.  183  to  188;  so  must  de- 
fendant's performance  of  the  award,  1  Saund.  324 ;  post,  "  Payments,"  &c.  Cor- 
ruption or  partiality  on  the  arbitrator's  part  cannot  be  pleaded ;  see  Braddick  v. 
Thompson,  8  East,  344;  In  re  Cargey,  2  B.  &  C.  170;  Swinford  v.  Burn, 
Gow's  R.  5  ;  1  Saund.  327  b.  Revocation  of  the  arbitrator's  power  (when  it 
affords  a  defence)  should  be  pleaded  specially.  But  by  3  &  4  W.  4,  c.  42,  s.  39, 
the  power  of  any  arbitrator  appointed  by  rule  of  court,  judge's  order  or  order  of 
nisi  prius,  or  by  submission  containing  an  agreement  that  it  shall  be  made  a 
rule  of  court,  shall  not  be  revocable  without  the  leave  of  the  Court  or  of  a  judge. 

— ♦ — 

Plea,  denial  of  the  Award,  (g)     [Declaration,  ante,  73.] 
Commencement,  ante,  21,  24.]    —  Saith  that  the  said did  not  make 


(g)  Under  this  plea  the  defendant  might  Charletm  v.  Spencer,  2  Q.  B.  695 ;  King  v. 

show  that  the  award  made  by  the  arbitrator  Boiven,  8  M.  &  W.  625;  or  that  the  award 

was  not  made  pursuant  to  the  submission  to  is  not  final,  Duckworth  v,  Harrison,  4  M.  & 

refer :  Dresser  v.  Stansfield,  Exch.  H.'i'.  1846.  W.  434 ;  Perry  v.  Mitchell,  12  M.  &  W.  799  ; 

Several  pleas  may  be  found  in  the  reports,  S.  C.  2  D.  &  L.  458 ;    and  see  Gisborne  v. 

showing  specially  that  the  award  is  bad  by  Hart,  5  M.  &  W.  58, /jer  Lord  Abmger ;  such 

reason  of  facts  not  disclosed  in  the  declara-  pleas,  however,  appear  to  be  bad,  as  argumen- 

tion ;  as  that  the  arbitrator  neglected  to  award  tative  denials  of  making  the  award, 
on  some  of  the  matters  brought  before  him, 
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the  said  supposed  award  [or  "  umpirage,"]  in  the  said  first  count  mentioned, 
of  and  concerning  the  said  matters  in  difference  so  referred  as  aforesaid,  in 
manner  and  form  as  the  plaintiff'  hath  above  alleged ;  and  of  this  the  de- 
fendant puts  himself  upon  the  country,  &c.  (h) 


BAILEES. 


Effect  of  non  assumpsit,  ante,  226. 


1.  Plea  J  that  Defendant  did  take  due  care,  Sfc. 

Commencement,  ante,  21,  24.]  —  Saith  that  he  did  use  due  care,  skill  and 
diligence  in  and  about  the  [**  bleaching  the  said  table-cloths,"  or  "  did  take 
due  and  proper  care  of  the  said  goods  and  chattels  whilst  he  had  the  same 
in  his  possession  and  charge  for  the  purpose  aforesaid,"  or  "  that  he  did  re- 
deliver the  said  goods  to  the  plaintiff"  when  he  was  so  requested  as  afore- 
said," stating  the  j^erformance  of  the  jiromise  in  the  terms  laid  in  the  declara- 
tion'] ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c.  (t) 


2.  Plea  to  an  action  against  a  Livery  Stable  Keeper  for  not  taking 
care  of  a  Horse,  that  the  carelessness  consisted  in  tying  up  the  Horse 
with  one  Halter,  which  was  done  at  the  Plaintiff's  request. 
Commencement,  ante,  21,  24.]  —  Saith  that  he  did  always,  whilst  he  had 
the  charge  of  the  said  horse,  take  due  and  proper  care  thereof  in  all  re- 
spects, except  in  tying  the  said  horse  up  with  only  one  halter,  and  that  the 
defendant,  whilst  he  had  the  said  horse  in  his  charge  as  aforesaid,  tied  the 
said  horse  up  with  one  halter  only,  which  was  not  a  safe  and  prudent  act, 
by  the  direction  of  the  plaintiff",  and  that  the  defendant  would  have  kept 
the  said  horse  properly  secured  with  two  halters  whilst  he  had  the  charge  of 
the  said  horse,  if  the  said  plaintiff"  had  not,  on  the  said  day  in  the  declaration 
mentioned,  ordered  and  directed  the  defendant  not  to  tie  up  the  said  horse 
with  two  halters,  but  with  one  only ;  and  the  defendant  further  saith,  that 
he  was  not,  whilst  he  had  the  charge  of  the  said  horse,  guilty  of  any  care- 
lessness, negligence,  improper  conduct  or  default  in  taking  care  of  or  keeping 
the  said  horse,  other  than  and  except  the  carelessness,  negligence,  improper 
conduct  and  default  in  tying  up  the  said  horse  with  one  halter  only  as  afore- 
said, and  which  are  the  carelessness,  negligence,  improper  conduct  and  default 
in  the  declaration  mentioned ;  and  this  the  defendant  is  ready  to  verify,  &c. 


(h)  The  production  of  the  award  and  rule  borne  v.  Hart,  see  last  note, 
of  couit  will  prove  tliis  issue  on  the  part  of  the  (i)  See  forms,  &c.,  Moss  v.  Smith,  1  M.  & 

plaintiff  in  the  Jirst  instance,  subject  to  the  G.  229;  S.  C.  8  Dowl.  19,  and  1  Sc.  N.  R. 

proof  being  rebutted  by  the  defendant ;  Gis-  25. 
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BANKRUPT. 


1.  Plea  of  Defendant's  Bankruptcy  and  Certificate  before  Action,  {h) 

Obs.  This  plea  is  founded  on  the  statute  5  &  6  Vict.  c.  122,  s.  37,  by  which  it  is 
enacted,  "  that  any  bankrupt  who  shaU,  after  his  certificate  shall  have  been  con- 
firmed, be  arrested  or  have  any  action  brought  against  him  for  any  debt,  claim, 
or  demand  proveable  under  the  fiat,  shall  be  discharged  upon  entering  an  ap- 
pearance, and  may  plead  in  general  that  the  cause  of  action  accrued  before  he 
became  bankrupt,  and  may  give  the  act  of  parliament  and  the  special  matter  in 
evidence ;  and  such  bankrupt's  certificate,  and  the  confirmation  thereof,  shall  be 
sufficient  evidence  of  the  trading,  bankruptcy,  fiat,  and  other  proceedings  pre- 
cedent to  the  obtaining  such  certificate."  The  above  general  plea  of  bankruptcy 
is  sufficient  in  the  case  of  an  action  for  the  recovery  of  a  debt  or  demand  con- 
tracted before,  though  not  payable  until  after  the  act  of  bankruptcy  or  fiat,  or  of 
a  debt  bona  fide  contracted  and  payable  after  the  act  of  bankruptcy  and  before 
the  fiat,  and  which  is  proveable  by  virtue  of  the  act,  Charlton  v.  King,  4  T.  R, 
156;  Stedman  v.  Martinnant,  12  East,  664  ;  Tles^co^^  v.  Hodges,  5  B.  &  Aid, 
12;  Attwood  v.  Partridge,  4  Bing.  209;  but  not  if  the  claim  be  for  damages  and 
not  for  a  debt,  Green  v.  Bicknell,  8  A.  &  E.  701.  As  to  what  causes  of  action 
are  barred  by  the  certificate,  see  Archbold's  Bankrupt  Laxv  by  Flather,  10th  ed, 
348,  119 — 182.  A  public  officer  of  a  company  cannot  plead  his  own  bank- 
ruptcy in  bar  of  an  action  in  which  he  is  sued  as  representative  of  the  company; 
Steward  v.  Dunn,  11  M.  &  W.  63.  If  the  certificate  were  not  allowed  until 
after  plea  pleaded,  it  should  be  pleaded  puis  darrein  continuance,  stating  the 
proceedings;  see  form,  post,  Todd  v.  Maxfield,  6  B.  &  C.  105.  The  general 
plea  of  bankruptcy  must,  it  is  held,  conclude  to  the  country ;  Sheen  v.  Garrett, 
6  Bing.  686;  see  Miles  v.  Williams,  1  P.  Wms.  258;  10  Mod.  160  and  247, 
S.  C;  Wheatley  y.  Williams,  1  M.  &  W.  537,  sed  qucere;  see  Lobb  v.  Stanley, 
5  Q.  B.  574.  It  does  not  require  the  signature  of  counsel  in  either  of  the  courts ; 
ante,  22,  note  (A;).  The  defendant  cannot  give  his  bankruptcy  in  evidence  under 
the  general  issue;  Gowland  v.  Warren,  1  Camp.  363  ;  Stedmap,  v.  Martinnant, 
12  East,  664.  The  plaintiff  cannot  reply  specially  to  a  plea  of  the  defendant's 
bankruptcy  pleaded  generally  under  the  statute ;  he  has  merely  to  add  the  simi- 
liter to  the  general  plea  of  bankruptcy,  under  which  he  may  show  any  special 
matter  proving  the  invaUdity  of  the  certificate,  or  defeating  or  avoiding  its  ope- 
ration, either  in  respect  of  the  grounds  mentioned  in  the  act,  Wilson  v.  Kemp,  2 
M.  &  Sel.  549;  Hughes  v.  Morley,  1  B.  &  Al.  22;  see  sect.  130  of  6  G.4,  c.  16; 
or  an  account  of  fi-aud,  &c.,  Horji  v.  Ion,  4  B.  &  Ad.  78.  To  support  the  plea 
of  bankruptcy,  the  defendant  has  only  to  produce  his  certificate  duly  allowed ; 
Taylor  v.  Welsford,  Moody  &  M.  503;  6  G.  4,  c.  16,  s.  126.  The  plaintiff 
cannot,  it  seems,  in  answer  at  the  trial,  show  matter  which  impeaches  the  vali- 
dity of  the  fiat  only,  without  affecting  the  certificate ;  see  Bateson  v.  Hartsink, 
4  Esp.  R.  43,  45;  Eden,  2d  ed.  426,  427;  and  the  words  of  the  126th  section 
of  the  act.  The  plea  puts  merely  the  certificate  in  issue.  In  the  case  of  the 
bankruptcy  and  certificate  of  one  of  several  debtors,  he  need  not  be  made  a 
defendant;  Form  5,  ante,  212,  n.  (<).  If  joined,  and  he  plead  his  certificate, 
the  plaintiff  may  reply ;  see  id. ;  or  may  enter  a  nolle  prosequi  as  to  him,  and 
proceed  against  the  other  debtors ;  Noke  v.  Ingham,  1  Wils.  89 ;  Moravia  v. 
Hunter,  2  M.  &  Sel.  444 ;  2  Rose,  264,  S.  C. ;  Grant  v.  Jackson,  Peake,  R., 
203.  A  bankrupt's  promise  to  pay  a  debt  barred  by  his  certificate,  must  be  in 
writing,  and  signed  by  him  or  his  agent;  6  G.  4,  c.  116,  s.  131 ;  5  &  6  Vict, 
c.  122,  s.  43 ;  Lobb  v.  Stanley,  5  Q.  B.  574.  When  the  promise  is  conditional, 
(but  not  otherwise,)  it  seems  the  declaration  should  be  special,  showing  such 
condition,  &c. ;  see  Chit.  jun.  Contr.  "Condition;"  and  form,  arz^e,  157.  Under 
the  similiter  to  the  common  plea  of  bankruptcy,  the  defendant's  absolute  ratifica- 
tion or  new  promise,  before  or  after  his  certificate,  might,  it  seems,  be  given  in 
evidence  ;  Kirkpatrick  v.  Tattersall,  13  M.  &  W,  765.  A  plea  by  a  bankrupt, 
that  the  plaintiff  had  elected  to  prove  under  the  commission,  see  6  G.  4,  c.  16, 
s.  59,  held  bad;  Hurley  v.  Greenwood,  5  B.  &  Al.  95. 


(k)  Pleas  in  actions  by  the  asiignees,  ante,  246  to  249. 
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In  the . 

On [^c] 

C.  D.  -x       And  the  defendant,  by ,  his  attorney,  saitli(/:)  that  hereto- 

ats.  S  fore  and  before  the  commencement  of  this  suit,  to  wit,  on  [^-c.  date 
A.  B.  )  of  certificate],  lie  the  defendant  became  a  bankrupt  within  the  true 
intent  and  meaning  of  the  statutes  in  force  concerning  bankrupts,  and  that 
the  supposed  causes  of  action  (/)  in  the  declaration  mentioned,  and  each  of 
them,  accrued  to  the  plaintiff  before  the  defendant  so  became  a  bankrupt ; 
and  of  this  the  defendant  puts  himself  upon  the  country,  &c.    \^See  supra,  obs. 

2.  Plea  of  Defendant's  Petition  and  final  Discharge  under  5^6 
Vict.  c.  U6,and7  ^8  Vict.  c.  96. (m) 

Commencement,  ante,  21,  24.]  —  Saith  that  after  the  accruing  of  the  said 
several  debts  and  causes  of  action  in  the  said  declaration  [or  "  introductory 
part  of  this  plea,"]  mentioned  and  before  the  commencement  of  this  suit, 
to  wit,  on  [^c.  date  of  presenting  petition'],  a  petition  for  the  protection  of 
the  defendant  from  process  was  duly,  and  according  to  the  form  of  the 
statutes  in  such  case  made  and  provided,  presented  by  the  defendant  to  her 
Majesty's  Court  of  Bankruptcy,  and  thereupon  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on  [Sfc.  date  of  final  order],  a  final  order 
for  protection  and  distribution  («)  was  made  in  the  matter  of  the  said  peti- 
tion by  X.  Y.,  Esq.,(o)  a  commissioner  of  the  said  Court  of  Bankruptcy, 
duly  authorized  in  that  behalf;  and  the  defendant  further  saith,  that  the  said 
several  debts  and  causes  of  action  in  the  declaration  mentioned  and  every 


(fc)  Non  assumpsit  might  also  be  pleaded  ;  good  on  special  demurrer  in  Cook  v.  Henson, 

but  this  is  not  advisable  where  the  certificate  14  Law  J.  295,  overruling    Visher  v.  Gib- 

affords  a  clear  defence,  and  tiiere  is  no  ground  bon,  2  D.  &  L.  869.     Any  deviation  from  the 

for  disputing  the  debt,   as  defendant,  if  he  exact  words  of  the  10th  section  of  the  statute 

failed,  would  be  liable  to  costs  of  proving  it.  (unless  the  proceedings  were  set  out  at  length 

{I)  This  form  must  be  adhered  to;   Charl-  under  the  4lh  section)  would  render  the  plea 

ton  V.  King,  4  T.  R.  135;   Sheen  v.  Garrett,  bad;  Leaf  v.  Robson,  2  D.  &  L.  646;  S.  C. 

6  BJng.  688,  689;  Wheatley  v.  Williams,  1  13  M.  &  W.  651 ;  Gillan  v.  Deane,  15  L.  J 

M.  &  VV.  537,  per  Parke.  B.  25,  C.  P. 

(m)   These  are  the  acts  which  apply  to  Semble,  a  commissioner  of  bankruptcy  has 

traders  subject  to  the  bankruptcy  laws,  whose  no  power  under  these  statutes  to  discharge  a 

debts  do  not  exceed  300/.,  and  to  all  other  person  in  custody  for  damages  recovered  for  a 

persons  not  subject  to  those  laws.     The  plea  tort ;  Thomas  v.  Hiidsuu,  2  D.  &  L.  873.  See 

is  founded  on  the  10th  section  of  5  ik  6  \ict,  a  form  of  plea  of  dischaige  under  the  general 

c.  116,  which  enacts  that  "  if  any  suit  or  ac-  insolvent  act,  1  &:  2  Vict.  c.  110,  post  "  h\- 

tion  is  brought  against  any  petitioner  for  or  in  solvent." 

respect  of  any  debt  contracted  belore  the  date  As  to  an  interim  order  for  protection,  see 

of  filing  his  petition,  it  shall  be  a  sufficient  Marsh  v.  IVoolley,    1  D.  &   L.  84  ;  6'.  C.  5 

plea  in  bar  of  ihe  said  suit  or  action  that  such  M.  &  G.  675. 

petition  was  duly  presented,  and  a  final  order  (h)  A  form  omitting  this  word  was  held 

lor   protection   and   distribution    made    by  a  bad  on  special  demurrer ;   Nicholls  v.  Poyne, 

commissioner   duly   authorized,  whereof  the  2  D.  &  L.  629. 

production  of  the  order  signed  by  the  com-  (o)  Name  of  commissioner  must  be  staled  ; 

missioner,  with  proof  of  his  handwriting,  shall  Ttiler  v.  Shenlon,  Q.  U,  Feb.  12,  1846. 
be  sufficient  evidence."    This  form  was  held 
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of  them  and  every  part  thereof,  were  contracted  before  the  date  of  the  filing 
of  the  said  petition  in  the  said  Court  of  Bankruptcy,  and  this  the  defendant 
is  ready  to  verify,  &c.     [^Counsel's  signature. 


3.  Replication;  that  the  Plaintiff  was  not  named  as  a  Creditor  in  the 
Defendant's  Insolvent  Schedule,  (p) 

Commencement,  ante,  23.]  —  Says  that  the  said  petition  had  not,  at  the 
time  of  its  being  so  presented  as  aforesaid,  nor  at  any  time  afterwards,  a  full 
and  true  schedule  annexed  to  it  of  all  such  matters  and  things  as  in  and  by 
the  said  statute  is  required,  in  this,  to  wit,  that  it  did  not  then,  nor  did  it 
ever,  contain  the  name  of  the  plaintiff  so  then  being  a  creditor  of  the  defend- 
ant, to  wit,  to  the  amount  of  the  debt  in  the  said  declaration  mentioned,  and 
this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c.  (q) 


4.  The  Defendant's  Bankruptcy  after  Action  brought,  (r) 

Commencement,  ante,  21,  24.]     And  the  defendant,  by ,  his  attorney, 

saith  that  the  plaintiff  ought  not  further  to  maintain  his  action,  because  he  saith 
that  [as  in  Form  6,  post,  260,  from  the  f  down  to  the  asterisk,  taking  care  to 
write  throughout  "defendant "/or  ''plaintiff,"  and  then  proceed  thus:~\  And  the 
defendant  further  saith,  that  the  said  several  meetings  were  duly  appointed 
for  his  surrendering  himself,  and  making  a  full  disclosure  and  discovery  of 
his  estate  and  effects,  and  finishing  his  examination  under  the  said  fiat, 
according  to  the  form  of  the  said  statutes  in  that  case  made  and  provided; 

^  ,  ,  .  ^  and  that  the  defendant,  on  the  said  \&c.']  at  the  place  so 
Defendant    sur-^  '  .  . 

renders  and  sub-  J- appointed  in  that  behalf,  duly  surrendered  himself  to  the  said 

'      '  -^ ,  so  being  such  commissioner  as  aforesaid,  and  duly 

signed  and  subscribed  such  surrender,  and  submitted  himself  to  be  from 
time  to  time  examined  touching  the  disclosure  and  discovery  of  his  estate 
and  effects ;  and  at  the  last  of  the  said  meetings,  to  wit,  on  the  said  [^c]  at 


(p)  The  total  omission  of  the  name  or 
address  of  a  creditor  would  seem  to  deprive 
the  party  of  the  benefit  of  the  statute  as  to 
that  debt;  Beck  v.  Beverley,  11  M.  &  \V. 
845.  But  a  trifling  misdescription  of  a  debt 
in  the  schedule,  without  culpable  error  or 
fiaud,  woull  be  aided  by  the  30th  section  of 
7  &  8  Vict.  c.  96;  and  see  Lambert  v.  Hale, 
9  C.  &  P.  506;  Frampton  v.  Champneys,  3 
Juiist,  1169.  It  was  held  that  it  laid  upon 
the  party  seeking  the  benefit  of  the  statute  to 
explain  the  error,  where  the  variance  was 
between  a  real  debt  of  19/.  3s.  '2d.  and  a 
scheduled  one  of  6/.  lOs;  Made  v.  Bays,  2 
Dowl.  &  L.  964;  and  see  Ilmiles  v.  Blore, 
14  M.  &  W.  337,  The  uitention  of  the  in- 
solvent would  be  a  question  for  the  jury; 


Nias  V.  Nicholson,  2  C.  &  P.  120;  Jervis  v. 
Jones,  4  Dowl.  610.  See  further,  post,  title 
"  Insolvent,"  obs. 

(<])  This  conclusion  would  seem  to  be  pro- 
per, as  the  replication  is  a  traverse  of  what  is 
necessarily  implied  in  the  plea. 

(r)  This  form  is  applicable  to  the  case  where 
the  certificate  has  been  obtained  (before  anv 
plea  in  the  action  has  been  pleaded  by  the 
defendant)  under  the  6  G.  4,  c.  16  and  5  & 
6  Vict.  c.  122.  A  final  order  for  protection 
under  5  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c. 
96,  obtained  after  action  brought,  might  also 
be  pleaded,  commencing  as  above,  and  setting 
out  the  proceedings  at  length  as  in  Form,  post, 
"Sel-oflF." 
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the  place  so  appointed  in  that  behalf,  finished  his  examination,  upon  oath, 
before  the  said  commissioner  ;  and  the  defendant  upon  such  his  examination 
made  a  full  disclosure  and  discovery  of  his  estate  and  effects ;  and  the  de- 
fendant further  saith  that  he  hath  always,  from  the  time  of  the  issuing  of  the 
said  fiat  hitherto,  in  all  things  conformed  himself  to  the  statutes  concerning 
bankrupts,  and  that  he  the  defendant  having  so  duly  surrendered,  and  in  all 
things  conformed  liimself  to  the  laws  in  force  at  the  time  of  the  issuing  of 
the  said  fiat  in  force  concerning  bankrupts,  afterwards,  to  wit,  on  [^c.  day  of 
Applies  to  Court  >  application],  the  said  defendant  applied  to  the  said  Court  [or 
for  certificate.  J  ic  District"  Court]  of  Bankruptcy,  to  appoint  a  public  meeting 
for  the  allowance  of  a  certificate  of  conformity  to  the  defendant  as  such  bank- 
rupt as  aforesaid,  and  that  afterwards,  to  wit,  on' the  —  day  of ,  a.  d. , 

the  said  Court  [or  "District"  Court]  of  Bankruptcy  appointed  the day 

of ,  A.  D. for  the  allowance  of  the  said  certificate  to  the  said  defend- 

Public  Sitting    >  ^^^  ^s  such  bankrupt  as  aforesaid,  and  then,  to  wit,  on  the  said 

appointed.         S Jay  of ,  A.  r>. ,  the  said  Court  [or  "District" 

Court]  of  Bankruptcy  appointed  a  public  sitting  of  the  said  court  for  the 
allowance  of  the  said  certificate  to  the  said  defendant  as  such  bankrupt  as 

aforesaid,  to  be  holden  at  [state  the  place'}  on  the day  of , 

A.  D. [state  the  daijl  pursuant  to  the  statute  in  that  case  made  and  pro- 
vided, of  which  said  last  mentioned  public  sitting  twenty-one  days'  notice 
was  given  in  the  London  Gazette  and  to  the  solicitor  to  the  assignees, 
according  to  the  statutes  in  that  case  made  and  provided;  and  the  said  Court 
[oi-  "District"  Court]  of  Bankruptcy,  having  regard  to  the  conformity  of  the 
defendant  as  such  bankrupt  as  aforesaid,  and  to  his  conduct  as  a  trader 
before  as  well  as  after  his  bankruptcy,  afterwards,  and  after  the  comraence- 
raent  of  this  suit  and  before  the  defendant  had  pleaded  therein,  to  wit,  on 
_  Q  [^c.'],  found  the  said  defendant,  as  such  bankrupt  as  afore- 
fendant  his  Cer-  ^  said,  entitled  to  the  said  certificate  of  conformity,  and  then 
-^  allowed  the  same ;  and  the  said  court  afterwards,  and  after 
the  commencement  of  this  suit  and  after  the  said  causes  of  action  accrued. 
Certificate  of  >  to  wit,  on  [t^c.],  in  writing  under  hand  and  seal,  certified 
conformity.  J  jq  j^^g  Court  of  Review  that  the  said  defendant  as  such 
bankrupt  had  made  a  full  discovery  of  his  estate  and  effects,  and  in  all 
things  conformed  to  the  laws  relating  to  bankrupts,  and  that  there  did  not 
appear  any  reason  to  doubt  the  truth  or  fulness  of  such  discovery,  and  the 
said  defendant  as  such  bankrupt  afterwards,  and  after  the  commencement  of 
this  suit,  to  wit,  on  [(^c.],  made  oath  in  writing  that  the  said  certificate  was 
obtained  fairly  and  without  fraud,  and  the  allowance  of  the  said  certificate 
was  after  such  oath  was  made,  and  after  the  commencement  of  this  suit  and 
after  the  said  causes  of  action  accrued,  and  before  this  day,  to  wit,  on  the 

day  of ,  A.D.  — — ,  confirmed  by  the  Court  of  Review,  pursuant 

to  the  statutes  in  tliat  case  made  and  provided ;  and  the  defendant  further 
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saith  that  the  said  several  causes  of  action  in  the  said  declaration  mentioned 
accrued,  and  each  and  every  of  them  did  accrue,  to  the  plaintiff  before  the 
defendant  so  became  a  bankrupt  as  aforesaid,  and  this  the  defendant  is  ready 
to  verify;  wherefore  he  prays  judgment  if  the  plaintiff  ought  further  to 
maintain  his  aforesaid  action  thereof  against  him,  &c.     \_Cou7iseVs  signature. 


5.  Plea  puis  darrein  continuance  of  Defendant's  Bankruptcy  and 

Certificate. 

This  form  may  easily  be  adapted  from  the  last  one  ;  see  form,  Dunn  v.  Hill,  2  Dowl. 
N.  S.  1062;  S.  C.  11  M.  &  W.  470.  It  should  be  adopted  when  the  defence  has  arisen 
after  the  defendant  has  pleaded  before  to  the  action,  and  must  then  be  pleaded  within 
eight  days  after  such  defence  arose,  unless  a  judge  give  further  time.  As  to  the  law  on 
this  subject,  see  Chit.  Arch.  Pr.  8th  ed.  index,  in  voc.  A  judge  must  receive  such  a 
plea,  Ludlu7v  V.  T^jler,  7  C.  &  P.  537;  but  a  plaintiff  may  always  discontinue  after 
it  without  pa\'ing  costs,  and  6  G.  4,  c.  16,  s.  59,  is  not  in  such  case  applicable; 
Woollen  V.  Smith,  9  A  &  E.  505.  By  pleading  this  plea,  the  defendant  abandons 
all  his  former  pleas;   Clnt.  Arch.,  supra. 


6.  Plea  of  Plaintiff's  Bankruptcy  before  suit,  and  since  cause  of 
action  accrued.' (s) 

Commencement,  ante,  21,  24.]  —  Saith  that  heretofore  and  before  the 
commencement  of  this  suit,  'j~  and  before  and  on  {_^'C.  any  day  before  date  of 
the  act  of  bankruptcy ,1  and  thence  continually  until  and  at  and  after  the  time 
of  issuing  the  fiat  in  bankruptcy  hereinafter  next  mentioned,  the  plaintiff  was 
a  dealer  and  chapman  and  a  trader,  to  wit,  [a  builder]  within  and  subject  to 
the  statutes  then  in  force  concerning  bankrupts,  and  as  such  trader  heretofore, 
to  wit,  on  the  day  and  year  last  aforesaid,  became  and  was  indebted  to  one 
P.  C.  [the  petitioning  creditor^  a  subject  of  this  realm,  in  the  sum  of  ^50 
\or  "^100,"  if  under  the  old  acts,']  and  upwards,  for  a  true  and  just  debt, 
and  thereupon  the  plaintiff,  so  being  such  trader,  and  being  and  continuing 
so  indebted  as  aforesaid,  heretofore  and  before  the  commencement  of  tin's 
suit,  and  after  the  accruing  of  the  said  several  causes  of  action  (/),  to  wit, 


(s)  See  the  acts  6  G.  4,  c.  16 ;  1  &  2  W. 
4,0.56;  5  &  6  Vict.  c.  122.  The  bank- 
ruptcy of  a  sole  plaintiff  is  an  issuable  plea, 
Willis  V.  llallett,  5  B.  N.  C.  465;  but  not 
the  baniiruptcy  of  one  ol'  two  plaintiffs,  Stn- 
ples  V.  Boldsicorth,  4  B.  iS'.  C.  144;  6'.  C. 
6  Dowl.  196.  See  form  of  latter  plea,  Dean 
V.  James,  1  A.  iS:  1'2.  809,  uliicli,  however, 
will  now  require  alteration  as  in  the  text. 

As  to  the  causes  of  action  wiiich  pass  to 
the  assignees,  see  Rogers  v.  Spence,  13  ]\1.  ^: 
W.  571°;  DrahK  v.  Beckhnm,  11  M.  6c  \V. 
315;  S.  C.  8  ftl.  &  W.  845.  When  this  is 
a  good  defence  in  trespass,  lingers  v.  Spence, 
supra.     If  the  bankruptcy  arose  after  the  writ 


was  issued,  and  before  plea  pleaded,  the  plea 
should  be  in  bar  of  the  further  maintenance 
of  the  action  ;  see  form  4,  ante.  If  after  plea 
pleaded,  the  plea  must  be  puis  darrein  con- 
tinuance. The  general  plea  of  bankruptcy  is 
only  given  to  a  bankrupt  when  sued  ;  in  other 
cases,  all  the  proceedings  must  be  set  forth  ; 
PitI  V.  Chappelow,  8  M.  cSc  \V.  616, 

(I)  Semble,  this  is  a  material  allegation, 
because  an  uncertificated  bankrupt  (like  any 
oilier  iigent)  may  contract  in  his  own  name 
for  the  benefit  of  principals — his  assignees  : 
and  therefoie,  if  the  causes  of  action  did  not 
accrue  before  the  bankruptcy,  this  plea  would 
not  show  any  matter  disentitling  the  plaintiff 
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„,..„..  ^  on  rA-f.1  [daii  the  act  of  baitkiuptc/j  ivm  conwiUtedl,  became 

Plaintiff  be-        ^         "-^     -■   '-     "^  ^  l     ^  j 

comes  a  bank-    i  and  was  a  bankrupt  (m)  within  the  true  intent  and  meaning  of 

'"P'"  ^  the  statutes  in  that  case  made  and  provided  ;  and  thereupon, 

the  said  last  mentioned  debt  continuing  due,  afterwards,  and  before  the 
commencement  of  this  suit,  and  after  the  accruing  of  the  said  several  causes 
of  action,  to  wit,  on  [<S-c.  day  the  Jiat  issued'],  the  Right  Honourable 
John  Singleton,  Baron  Lyndhurst,  then  being  Lord  High  Chancellor  of 
Great  Britain,  upon  reading  the  petition  made  to  him  by  the  said  P.  C.  [the 
petitioning  creditor,]  against  the  plaintiff,  and  the  said  P.  C.  having  made 
Lord  Chancellor  1  such  affidavit  as  by  law  is  required,  duly  made  and  issued  his 
issues  Fiat.  \  {|jg  j.gjj  Chancellor's  fiat  in  bankruptcy,  under  his  hand  and 
directed  to  her  Majesty's  Court  of  Bankruptcy,  {x)  and  whereby  the  said 
Lord  Chancellor  then  authorized  the  said  P.  C.  to  prosecute  his  said  com- 
plaint in  her  said  Majesty's  said  ["District"]  Court  of  Bankruptcy,  as  by 
the  said  fiat  duly  filed  and  entered  of  record,  and  now  in  the  said  Court 
of  Bankruptcy,  reference  being  thereunto  had,  will  fully  appear,  and  the  said 
fiat  was  then  forthwith  issued  and  transmitted  by  the  said  Lord  Chancellor's 
Secretary  of  Bankrupts  to  her  Majesty's  said  [or  "District"]  Court  of 
Bankruptcy.  By  virtue  of  which  said  fiat  and  by  force  of  the  statutes  in 
such  case  made  and  provided,  X.  Y.,  Esq.  [the  commissioner']  then  being  a 
commissioner  of  her  Majesty's  said  [o>  "District"]  Court  of  Bankruptcy, 
and  appointed  by  virtue  of  the  statute  in  such  case  made  and  provided,  and 
having  duly  taken  the  oath  in  the  presence  of  the  Lord  High  Chancellor,  as 
prescribed  and  appointed  to  be  taken  by  commissioners  of  bankruptcy  ac- 
cording to  the  said  statute,   afterwards,   and  before  the  commencement  of 

.   .  this  suit,  to  wit,  on  [&•€.  date  of  adjudication'],  did  in  due  form 

Commissioner      "1  '         l  /  j       j  j 

adjudges  Plain-  '^  of  law  find  and  adjudge  that  the  plaintiff  had  become  and 
an  rup  .  _)  ^^^  ^  bankrupt  according  to  the  true  intent  and  meaning  of 
the  statutes  in  that  behalf  concerning  bankrupts  before  the  issuing  of  the 
said  fiat,  and  did  thereupon  then,  and  before  the  commencement  of  this  suit, 
adjudge  and  declare  him  to  be  a  bankrupt  accordingly,  as  by  the  said  adjudi- 
cation now  remaining  of  record  in  the  Court  of  Bankruptcy  in  London,  refer- 
ence being  thereunto  had,  will  more  fully  appear.  And  the  defendant  further 
saith,  that  before  and  at  the  time  of  the  making  of  the  said  adjudication  one 
O.  A.  \lhe  official  assignee,]  was  and  from  thence  hitherto  hath  been  and  still 
still  Is  one  of  the  official  assignees  of  the  said  [or  "District"]  Court  of  Bank- 
ruptcy, and  duly  nominated  and  appointed  by  the  Lord  High  Ciiancellor  of 


from  bringing  the  action,  unless  it  went  on  to  and  sec  Gwinnes  \   Carroll,  2  Wan.  &:  Uy. 

aver  that  the  assignees  had  interposed  ;  ller-  132. 

bert  V.  Sayer,  2  D.  lS:  L.  49;  S.  C.  5  Q.  H.  (i)  If  a  country  fiat,  under  b  &c  Q  Vict. 

965.  c.  122,  say,  "directed  to  the  Court  of  Bank- 

(ii)  This  allegation  is  sufficient,  without       ruptcy  in  the district,  in  the  county  of 

staling  any  act  of  bankruptcy ;    Herbert   v.       ." 

Sayer,  2  Uowl.  6c  L.  49  ;  S.  C.  5  Q.  B.  965; 
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England,  according  to  the  statutes  in  that  case  made  and  provided;  (y)  and  the 
defendant  further  says  that  afterwards,  and  before  the  commencement  of  this 
suit,  to  wit,  on  [^-c.  day  of  appointment  of  official  assignee],  the  said  X.  Y,, 
Esq.,  so  being  such  commissioner  as  aforesaid,  by  writing  under  his  hand 

A  •  X  .  .^appointed  the  said  O.  A.  to  be  the  official  assignee  of  the 
Appointment  or^    ^^  n        i  -j  /: 

Official  As-  S  estate  and  effects  of  the  said  plaintiff  under  the  said  hat,  to 
signee.  }  ^^^  ^.^^^  ^^^  assignee  or  assignees  to  be  thereafter  chosen  by 

the  creditors  of  the  said  bankrupt,  as  by  the  memorandum  of  the  said 
appointment  now  remaining  of  record  in  the  Court  of  Bankruptcy  in  Lon- 
don, reference  being  thereunto  had,  will  more  fully  appear ;  and  the  defend- 
ant further  says,  that  afterwards,  and  before  the  commencement  of  this  suit, 

to  wit,  on  [&-C.  date  of  Gazette  containins  notice  of  adjudicU' 
Notice  of  Adiu- ■)  '  ^  ^.      .     ..-,  ^  « V.     ,  j 

dicationin         Stion"],  the  said  [w  "District"]  Court  of  Bankruptcy  caused 

Gazette.  J  j^otice  of  such  adjudication  to  be  given  and  published  in  the 
London  Gazette,  and  thereby  appointed  two  public  sittings  of  the  said  {or 
"District"]  Court,  to  be  holden  at  the  Court  of  Bankruptcy  in  [Basinghall 
Street,  in  the  City  of  London,  or  as  the  case  may  6e,]  for  the  plaintiff  to 
surrender  and  conform,  the  last  of  which  sittings  was  appointed  for  and  on  a 
day  not  less  than  thirty  days  and  not  exceeding  sixty  days  from  such  adver- 
Appointment  of  ^  tisement,  to  wit,  on  [<^c.  day  of  first  meeting^,  and  which  said 
Meetings.  J  j^g^  mentioned  day  was  the  day  limited  for  such  surrender  of 
the  plaintiff;  and  the  plaintiff  was  thereby  required  to  surrender  himself  to 
X.  Y.,  Esq.  a  commissioner  of  her  majesty's  Court  of  Bankruptcy,  on  the 
day  and  year  last  aforesaid,  at  eleven  of  the  clock  in  the  forenoon  precisely, 
and  on  [S^c.  day  of  second  sitting'],  at  twelve  of  the  clock  at  noon  precisely, 
at  the  Court  of  Bankruptcy,  in  Basinghall  Street  in  the  City  of  London,  and 
at  the  said  first  silting  the  plaintiff  was  required  to  submit  to  be  examined 
touching  his  estate  and  effects,  and  at  each  of  the  said  meetings  the  creditors 
of  the  defendant  were  to  come  prepared  to  prove  their  debts,  and  at  the  first 
sitting  to  vote  in  the  choice  of  assignees,  and  at  the  last  sitting  the  plaintiff 
was  required  to  finish  his  examination  and  make  a  full  discovery  and  disclo- 
sure of  all  his  estate  and  effects  ;  *  and  the  defendant  further  saith  that  the 
)  said  first  sitting  was  duly  holden  at  the  time  and  place  so 
ng.  J  appointed,  and  that  at  the  said  first  of  the  said  sittings,  to 
wit,  on  the  said day  of  [^-c.  day  of  first  sitting],  and  before  the  com- 
mencement of  this  suit,  to  wit,  at  the  Court  of  Bankruptcy  aforesaid,  he  the 
?  plaintiff  then  remaining  and  continuing  a  bankrupt,  one  C.  A. 
{the  creditors'  assignee,]  was  nominated  and  chosen  by  the 
maior  part  in  value  of  the  creditors  of  the  defendant,  who 


Creditors'  As- 
signee ap- 
pointed. 


(y)  It  is  material  to  aver  that  llic  official       under  5  &  6  Vict.  c.  122,  s.  48 ;  Hnhoyd  v* 
assignee  was  one  of  the  persons  selected  by       need,  0  Q.  B.  594. 
the  Lord  Chancellor  to  act  in  that  character, 


I 
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had  under  the  said  fiat  proved  their  debts  to  be  £10  and  upwards,  to  be 
assignee  of  the  estate  and  effects  of  the  plaintiff,  and  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit,  on  [4-c.]  aforesaid,  the  said  X.  Y., 
Approval  by  )  Esq.,  so  being  such  commissioner  as  aforesaid,  approved  of 
Commissioner.  5  ^^^\  ratified  and  confirmed  the  said  choice,  and  appointed  the 
said  C.  A.  assignee  of  the  estate  and  effects  of  the  plaintiff  accordingly,  and 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  day  and 

year  last  aforesaid,  the  said  C.  A.  accepted  the  said  trust 
Creditors'  As-     ■)  •'  ,  1        r    l  •  i  • 

signee  accepts  S  and  appointment,  as  by  the  memoranda  ot  the  said  nomma- 
Appointment.     }  ^^^^^  ^^^^  ^^^-^^^  ^^^^  ^f  ^j^^  g^jj  appointment,  and  of  the  said 

acceptance  of  the  said  trust  and  appointment,  now  respectively  remaining  of 
record  in  the  said  Court  of  Bankruptcy  in  London,  reference  thereunto 
respectively  being  had,  will  fully  appear.  By  reason  of  which  said  premises 
and  by  force  of  the  statutes  in  such  case  made  and  provided,  the  said  O.  A. 
and  the  said  C.  A.  then,  and  before  the  commencement  of  this  suit  and  after 
the  said  supposed  causes  of  action  accrued,  (2)  became  and  were  and  are 
assignees  of  the  estate  and  effects  of  the  plaintiff  as  such  bankrupt  as 
aforesaid,  and  entitled  (a)  to  the  said  supposed  debts  and  causes  of  action, 
and  this  the  defendant  is  ready  to  verify,  &c.(6)     \_Counsel's  signature. 


6.  Plea  to  an  Action  for  Money  paid;  the  hankruptcy  of  Defendant, 
and  that  the  money  ivas  paid  by  Plaintiff  as  a  surety  for  a  debt  of 
Defendant  before  his  Bankruptcy. 

Jackson  v.  Magee,  3  Q.  B.  48. 

6.  Plea  to  a  Note,  that  a  prior  Indorser  became  bankrupt  before  the 
indorsement   to   Plaintiff.      Replication  that  it  was  received   by 
Plaintiff  before  Fiat,  without  notice  of  prior  act  of  Bankruptcy. 
Green  v.  Steer,   1   Q.  B.   707  ;  and  ^see  Brcuilma'ite  v.   Gardner,  infra, 

note  {z)\  and  see  post,  278,  note(p). 


(i)  This  is  a  material  averment;  ante,  260,  bill  was  drawn,  and  that  the  assignees  inter- 
note  (0-  If  the  bankruptcy  were  before  the  fered,  is  no  plea  to  an  action  by  an  indorsee 
causes  of  action  accrued,  the  plea  must  state  against  the  acceptor ;  Braithwaite  v.  Gard- 
that  the  assignees  have  interfered,  and  re-  ver,  Q.  B.,  H.  T.  1846;  sec  Green  v.  Steer, 
quired   the  payment  of  the   ilebt  to   them,  1  Q.  B.  707. 

Kitchen   v.    Bartcsb,  7    East,  53,  and  that  (a)  Not  necessary;  Da»ige»:/i>/J  v.  T/iomas, 

although  the  plaintitVhas  been  twice  a  bank-  9  A.  &:  E.  212. 

rupt,  and  has  not  paid  the  second  time  15s.  in  (b)  The  replication  might  deny  that  plam- 

the  pound  of  his  debts;  Herbert  v.  Sjqer,2  tifF  became  bankrupt  in  manner  and    lorm, 

D.  &   L.   109;  5.  C.  5  Q.  B.  965.  "  The  &c.;  see  form,  Cotton  v.  James,  3  C.  &:  !'• 

bankruptcy  of  the  drawer  of  a  bill  before  the  505  ;  M.  &:  Malk.  273,  5.  C. 
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7.  Plea  ;  that  the  Plaintiff  has  been  twice  a  Bankrwpt,  and  that  he 
did  not  pay  15s.  in  the  pound  on  the  second  jiat. 

Young  V.  Rishworth,  S  A.  &  E.  4-70. 

But  this  form  will  require  an  averment  that  the  assignees  have  interfered  ;  ante, 
p.  263,  n.  (z).     It  is  an  issuable  plea;  Mackay  v.  Wood,  7  M.  &  W.  420. 

8.  Plea,  the  Bankruptcy  of  the  Plaintiff,  before  the  causes  of  Action 
accrued,  and  that  Defendant  afterwards  paid  the  Assignees. 

Set  out  the  proceedings  under  the  bankruptcy  at  length,  as  in  Form  6,  ante,  260, 
down  to  the  choice  of  assignees,  and  then  aver  payment  to  them,  as  post,  Pleas  "  Pay- 
ment."    See  form,  &c.  Sievers  v.  Boswell,  3  M.  &  G.  524. 


9.  Replication  to  a  Plea  of  the  Bankruptcy  of  one  of  the  Plaintiffs, 
that  he  assigned  his  Share  and  Interest  to  the  other  Plaintiffs 
before  the  bankruptcy,  (c) 

Commencement  as  ante,  23.]  —  Say  that  before  the  commencement  of  this 
suit,  and  before  the  said  plaintiff  J.  W.  became  a  bankrupt  as  in  the  said 
plea  mentioned,  to  wit,  on  [<l^c.],  and  on  divers  days  and  times  afterwards, 
the  plaintiffs  were  co-partners  in  the  business  of  [distillers,]  and  carried  on 
the  said  business  as  such  co-partners,  and  that  heretofore  and  before  such 
bankruptcy,  and  before  the  commencement  of  this  suit,  to  wit,  on  [^'c],  the 
said  co-partnership  was  dissolved  upon  certain  terms,  to  wit,  the  terms  con- 
tained in  the  indenture  hereinafter  mentioned  and  set  forth  and  as  therein 
alleged,  and  the  plaintiffs  further  say,  that  the  said  promise  in  the  declara- 
tion mentioned  was  made,  and  the  said  several  moneys  and  causes  of  action 
therein  mentioned  became  due  and  accrued  to  the  plaintiffs  as  such  co-part- 
ners during  their  said  co-partnership  and  before  the  making  of  such  inden- 
ture ;  and  the  plaintiffs  further  say,  that  at  and  upon  the  dissolution  of  the 
said  co-partnership,  and  before  the  said  J.  W.  became  a  bankrupt  as  afore- 
said, and  before  the  commencement  of  this  suit,  to  wit,  on  [^'c]  aforesaid,  by 
a  certain  indenture  then  made  between  the  said  plaintiff  J.  W.  of  the  one 
part,  and  the  said  plaintiffs  W.  S.  and  M.  S.  of  the  other  part,  which  inden- 


(c)  See  form  and  law,  Dean  v.  James,  1  A.  &  E.  292  ;   and  see   D'Arnay  v.  Ches- 

Ad.  &  E.  809,  note  (a);  Smith  v.  Smith,  2  neau,  \3  M.  &    W.  796.     The  Veplication 

C.  6«  M.  231  ;  Tibbetts  v.  George,  5  A.  &  E.  may  be  as   to  the  whole  or  part  of  the  de- 

115;  Buck  V.  7.ee,  1  Ad.  &  K.  804.     And  mand,  "  that  it  accrued  after  the  assignment, 

see  a  replication  that  the  plaintiff  is  suing  as  without  this,  that  all  the  estate  and  interest, 

trustee  only  of  his  wife's  marriage  settlement,  .Sic,,  were  assigned  in  manner,"  iic,  see  Dean 

Parnham  v.  Uinst,  8  M.  iS.:  W .  743;  and  v.  James,  iibi  hiji.     Plea  to  an  action  by  as- 

ihat   he   is  suing  in    trust   for  a    creditor  to  sfVuees,  that  the  bankrupt  assigned  the  debt  to 

wliom  he  had  assigned  a  bond    (on   which  a  third  person  before  action,  ante,  249,  Form 

action   brought),    Daiigerjield   v.  Thomas,  9  5. 
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ture,  sealed  with  the  seal  of  the  said  J.  W.,  the  plaintiffs  now  bring  here  into 
Court,  after  reciting  that  [set  out  the  indenture  In  the  past  tense,  {d  )  at  least 
those  parts  which  show  the  assignment  of  the  bankrupt's  share  and  interest  to  the 
other  partners'] ;  of  all  which  the  defendant  afterwards  and  before  the  said 
J.  W.  became  a  bankrupt,  and  before  the  commencement  of  this  suit,  to  wit, 
on  [^-c]  aforesaid,  had  notice ;  (e)  and  tlie  plaintiffs  further  say,  that  the 
plaintiffs  W.  S.  and  M.  S.  have  always  performed  the  said  indenture  on 
their  part,  and  that  the  action  was  commenced  under  and  by  virtue  of  the 
said  indenture  upon  and  in  respect  of  the  said  causes  of  action  in  the  decla- 
ration mentioned,  and  to  recover  the  moneys  therein  mentioned,  for  the  sole 
use  and  benefit  of  the  said  W.  S.  and  M.S.,  who  alone  became  and  were 
and  are  beneficially  interested  therein  and  entitled  thereunto  by  virtue  of  the 
said  indenture,  and  not  in  any  manner  for  the  use  or  benefit  of  the  said  J.  W. 
or  his  said  assignees  or  creditors  under  the  said  fiat,  [and  that  the  assignees 
of  the  said  J.  W.  under  the  said  fiat  have  not  claimed  and  cannot  claim  nor 
do  they  claim  any  benefit  from  the  said  causes  of  action  in  the  declaration 
mentioned,  or  either  of  them,  or  any  part  thereof] :  and  this  the  plaintiffs 
are  ready  to  verify,  &c. 

BILLS  OF  EXCHANGE. 

Obs.  Pleas  in  denial.'] — "  In  all  actions  upon  bills  of  exchange  and  pro- 
missory notes  the  plea  of  non  assumpsit  shall  be  inadmissible.  In 
such  actions,  therefore,  a  plea  in  denial  must  traverse  some  matter  of 
fact ;  ex.  gr.  the  drawing,  or  making,  or  indorsing,  or  accepting, 
or  presenting,  or  notice  of  dishonour,  of  the  bill  or  note." — New 
Rtiles. 
In  pleading,  therefore,  to  a  declaration  which  contains  a  count  on  a  bill  and  inde- 
bitatus counts,  care  should  be  taken  to  confine  the  plea  which  is  meant  to  apply 
to  the  cause  of  action  on  the  bill,  to  the  count  setting  it  out;  see  Worlci/  v.  Har- 
rison, ;J  Adol.  &  E.  089  ;  Huglics  v.  Fool,  G  M.  &  G.  271  ;  and  then  the  general 
issue,  or  other  plea  to  the  indebitatus  counts,  sliould  be  pleaded  to  the  residue 
of  the  declaration  ;  for  if  the  general  issue  be  pleaded  to  the  bill  count,  the  plain- 
tiff  may  (if  the  defendant  be  under  terms  to  plead  issuably)  sign  judgment  on 
the  whole  declaration,  Chit.  Arch.  8th  ed.  222;  or  on  that  count,  Sewell  v. 
Dale,  8  Dowl.  :J09 ;  Kelly  v.  Villebois,  :5  Jur.  1172;  Chit.  Arch.  Pr.  8th 
ed.  219;  and  see  Parrett  v.  Goddurd,  9  M.  &  W.  4.'38  ;  in  the  latter  case 
he  should  enter  a  nolle  prosequi  to  the  indchihitua  counts,  Fra.tcr  v.  New- 
ton, 8  Dowl.  773.  If  the  defendant  be  not  under  terms  of  pleading  issuably,  the 
plea  of  non  axstimpsil  to  a  count  on  a  bill  or  note  is  clearly  dennniablc,  Domdd- 
son  V.  Thompson,  G  M.  &  \V.  .319;  Morse  v.  Jaiiws,  U  M.  &  W.  831  ;  but 
semdle,  not  a  nullity,  though  a  judge  would  probably  set  it  aside,  or  make  de- 
fendant plead  another  plea,  with  costs,  1  Chit.  Arch.  Stb  ed.  22(i.  If  issue  be 
joined  on  a  plea  of  non  assumpsit  to  a  bill,  the  facts,  from  which  the  promise  to 
pay  it  are  implied,  such  as  the  acceptance,  &c.  are  put  in  issue  and  may  be  given 
in  evidence;  Hm/  v,  Fisher,  2  M.  &  W.  728;   Finlm/son  v.  Mackenzie,  3  Bing. 


(d)    No  profert  of  this  assignment  is  ne-  James,  1  Ad.  &  E.  809,  note  (a);   linch  v. 

cessary,    Dari>;erjield  v.  TV.omas,  9  A.  &  E.  Lee,  1  Ad.  &  E.  804  ;   Belcher   v.  Lampbell, 

292;  nor  need  it  be  in  wriling,  Tibbetls  v.  Q.  13.   15  L.  J.   11;  knowledge  is  however 

George,  5  A.  6c  E.  115.  equivalent  to  actual  notice,  Tibbetts  v.  George, 

(^e)  This  allegation  is  essential  j  Dean  v.  supra. 
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N.  C.  824 ;  S.  C.  6  Dowl.  71.     If  the  general  issue  be  pleaded  to  a  count  on  a 
bill,  and  in  the  same  plea  another  defence,  without  a  rule  to  plead  several 
matters,  the  plaintiff  is  justified  in  signing  judgment  for  the  omission  of  the  rule  ; 
Hocklei/  V.  Sutton,  2  Dowl.  700.     Where,  however,  the  statement  of  the  bill  is 
only  inducement,  as  in  an  action  by  or  against  an  executor  on  a  bill  of  the  tes- 
tator, with  a  promise  to  or  by  the  late  executor  (see  Forms  20  and  22,  aiite,  p. 
91),  non  assumpsit  may  be  pleaded;  the  effect  of  which  would  be  to  admit  the 
making  of  the  biU,  but  to  deny  the  promise  by  or  to  the  executor,  Gilbert  or 
Timmis  V.  Platf,  5  Dowl.  748 ;  S.  C.  2  M.  &  W.  720 ;  Rolleston  v.  Dixon,  2 
Dowl.  &  L.  892. 
Under  a  plea  in  denial,  i.e.  denying  the  drawing  or  making,  or  mdorsmg  or 
accepting  a  bill  or  note,  as  the  case  may  be,  the  objection  that  it  is  not  properly 
stamped  may  be  taken ;   Dawson  v.  Macdonald,  2  M.  &  W.  26  ;   M'Dowal  v. 
Lyster,  ih.  52;  Field  v.   Hood,  7  A.  &  E.  114  ;  ante,  230.     It  seems,  how- 
ever, that  a  special  plea  to  that  effect  would  not  be  demurrable  ;  see  Hayward 
V.  Smith,  4  Bing.  N.  C.  684.     By  31  Geo.  3,  c.  25,  s.  19,  a  biU  or  note  not 
duly  stamped  cannot   "  be  pleaded  or  given  in  evidence  or  admitted  in  any 
Court  to  be  good  or  available  for  any  purpose;"  it  cannot  be  looked  at  by 
the  jury;  Jurdine  v.  Payne,  1  B.  &  Ad.  663.     The  original  debt  may  be  reco- 
vered on  a  count  thereon,  although  there  were  laches  in  presenting  the  biU,  &c., 
if  it  be  void  for  want  of  a  proper  stamp  ;  Wilson  v.  Vysar,  4  Taunt.  288  ;  Alves 
Hodges,  7  T.  R.  241 .     Payment  of  money  into  Court  upon  a  comit  on  a  bill 
waives  the  objection  as  to  the  stamp  ;   Israel  v.  Benjamin,  3  Camp.  40. 
If  a  bill  has  been  altered,  so  as  to  render  it  void  either  at  common  law  (as  to  which 
see  Crotty  v.  Hodges,  4  M.  &  G.  561),  or  under  the  stamp  laws  (as  to  which  see 
Chit,  on  Bills,  9th  ed.  185),  and  it  be  declared  upon  in  its  altered  form,  that 
defence  may  be  taken  under  pleas  denying  the  drawing,  Szc,  Cock  v.  Cox^^ 
well,  2  C.  M.  &  R.  291 ;  Calvert  v.  Baker,  4  M.  8c  W.  417;  and  if  any  material 
alteration  be  apparent  on  the  face  of  the  bill  when  produced  in  evidence,  it  will 
then  lie  on  the  plaintiff  to  prove  that  it  was  made  under  such  circumstances  as 
not  to  render  it  void.  Knight  v.  Clements,  8  A.  &  E.  215  ;   Clifford  v.  Parker, 
2  M.  &  G.  909  ;  but  not  if  there  be  no  such  plea  in  denial,  Sibley  v.  Usher,  7 
A.  &  E.  444.     But  if  the  bill  be  declared  on  in  its  original  state,  the  subse- 
quent alteration  must  be  specially  pleaded ;  Davidson  v.  Cooper,  13  M.  &  W. 
343;  5.  C.  1  D.  &  L.  377;   Mason  v.  Bradley,  11  M.  &  W.  590;  i6.  388.    See 
form,  &c.  post,  273.     Where  the  subsequent  alteration  is  such  that  it  affords  a 
defence  under  the  stamp  laws,  then  a  plea  in  denial  will  suffice  to  let  in  that 
objection  ;  Mason  v.  Bradley,  supra. 
The  defendant  can  neither  compel  a  plaintiff  to  produce  a  bill  at  the  trial,  nor  go  into 
secondary  evidence  of  its  contents,  if  he  pleads  only  pleas  in  confession  and 
avoidance,  and  gives  no  notice  to  produce  it,  Gooderedv.  Armour,  3  Q.  B.  956 ; 
Lawrence  V.  Clarke,  15  Law  J.  Exch.  40  ;  S.  C.  3  D.  &  L.  87  ;  unless  on  a  plea 
impeaching  the  bill  on  the  ground  of  alteration,  Barker  v.  Malcolm,  7  M.  &  W. 
101. 
The  defendant  may  also  show,  under  pleas  denying  the  acceptance,  &c.,  that  his 
name  has  been  wilfully  forged,  see  Griffiths  v.  Payne,  11  A.  &  E.  131  ;  or  that 
the  circumstances  are  such  as  to  negative  an  authority  from  the  defendant  to 
the  party  accepting  the  bill  in  his  name,  which  authority  might  otherwise  be 
imphed,  as  that  it  was  fraudulently  accepted  by  the  defendant's  partner  in  the 
name  of  the  partnership  firm  for  his  own  private  pui-poses,  of  which  the  plaintiff 
had  notice,  Jones  v.  Corbett,  2  Q.  B.  828;   Wilson  v.  Lacis,  2  M.  &  G.  197 ; 
see  Musgravc  v.  Drake,  5  Q.  B.  185. 
A  plea  denying  the  indorsement  to  the  plaintiff  denies  not  only  the  signature,  but 
also  a  delive?y  with  intent  to  ti-ansfer  the  bill,  Marston  v.  Allen,  8  M.  &r  W. 
494 ;  and  therefore,  if  a  declaration  by  a  holder  of  a  bill  derive  title  to  the 
plaintiff  by  alleging  an  indorsement  from  A.  to  B.,  evidence  that  A.  gave  the 
BiU  to   M.  for  "a  special  purpose  only  (viz.  to  keep  for  him),  and  that  M.,  in 
fraud  of  that  special  purpose,  gave  it  to  B.,  who  as  well  as  the  plaintiff  took 
it  with  knowledge  of  that  fraud,  is  admissible  under  a  plea  denying  the  indorse- 
ment from  A.  to  B. ;  ibid.     But  the  Court  of  Q.  B.  has  held  that  this  is  only 
applicable  where  the  facts  negative  an  indorsement  between  parties  to  the  bill 
other  than  the  plaintiff,  and  not  where  the  indorsement  is  from  the  last  in- 
dorser  to  the  plaintiff;   Hayes  v.  Caulficld,  5  Q.  B.  81,  sed  qu.     So   also,  under 
a  plea  denying  the  indorsement,  it  may  be  given  in  evidence  that  the  bill  was 
indorsed  and  delivered  to  the  plaintiff  only  as  agent  of  a  third  party  who  has  dis- 
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sented  from  the  conduct  of  the  plaintiff  in  suing  on  the  bill,  Adams  v.  Jonen,  12 
A.  &  E.  455  ;  and  if  a  declaration  allege  that  a  note  was  made  to  a  plaintiff  in  a 
certain  capacity  (e.g.  as  manager  of  a  certain  bank,  the  plaintiff  not  suing  in 
that  character,  ante,  13),  a  plea  is  an  argumentative  denial  of  the  making  of  the 
note,  which  denies  that  he  was  such  manager;  per  Maule,  J.  Robertson  v. 
Steward,  1  M .  &  G.  512.  If  the  bill  be  indorsed  by  an  agent  in  the  name  of  a 
firm,  the  authority  of  the  agent  to  make  the  indorsement  may  be  questioned 
under  a  plea  denying  the  indorsement;  Fearn  v.  Filica,  8  Scott,  N.  R.  241 ; 
S.  C.14L.J.  15,  C.  P. 
As  to  answering  the  account  stated,  see  ante,  240. 


1.    PLEAS  IN  DENIAL. 

1.  Drawer  or  Indorsee  v.  Acceptor ;  denial  of  Acceptance.  (/) 

Commencement  ante,  21,  24,]     The  defendant,  by  his  attorney,   as 

to  the  said  \_first]  count,  saith  that  he  did  not  accept  the  said  supposed  bill 
of  exchange  in  that  count  mentioned  as  therein  alleged  ;  and  of  this  he  puts 
himself  upon  the  country,  &c.  [If  the  declaration  contain  any  indebitatus 
count  in  addition  to  the  count  on  the  bill,  then  add  the  following  or  other  appro- 
priate plea  : 

And  as  to  the  residue  of  the  said  declaration,  the  defendant  says  that  he 
did  not  promise  [or  fin  debt  "never  was  indebted"]  in  manner  and  form  as 
therein  is  alleged  ;  and  of  this  he  puts  himself  upon  the  country,  &c. 


2.  Indorsee  v.  Acceptor  ; — Denial  of  Indorsement,  (g) 

Commencement,  ante,  21,  24.]     The  defendant,  by  his  attorney,  as 

to  the  said  [frstl  count,  saith  that  the  said  G.  H.  [the  drawer]  did  not  indorse 
the  said  bill  of  exchange  in  the  said  [Jirst}  count  mentioned  to  the  plaintiff, 
[or  •'  to  the  said  L.  M."  if  any  intermediate  indorsement  be  disputed,  (/«)]  as 
in  that  count  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the 
country,  &c.     [Jrfrfp/ea  to  the  other  counts  as  in  Form  1. 

3.  Indorsee  v.  Drawee-; — Denial  of  the  Drawing,  {i) 
Commencement,  ante,  21,  24.]     The  defendant,  by his  attorney,  as  to 


(/)  This  plea  merely  denies  the  accept-  will  succeed  on  the  above  plea  if  it  turn  out 

ance  of  the  bill  as  set  out  in  the  declaration.  that  he  was  only  an  indorser ;  Gwinnett  -v. 

As   to   alteration,   ante,   p.  266;    improper  Jierterf ,  5  A .  &  E.  436.     A  plea  by  an  in- 

stamp,  ante,  p.  2G6.     11'  the  plaintiff  succeed  dorser  that  he  "  did  not  make  or  draw,  &c.," 

in  proving  the  acce;)lance,  the  (irnu;ii)g,  but  was  held  not  a  nullity  j  Allen  v.  Walker,  2 

not  the  indorsements,  will  be  admitted;  per  M.  &  W.  317. 

Parke,  B.  hrind  v.  Hampshire,  1  1\I.  &  W.  (g)  Or  the  plea  may  be,  "  did  not  indorse 

371.     If,   tlierefore,  the   acceptor  deny   the  in  manner  and  form,  &c. ;"  Waters  v.  Lord 

<ii(iu)ing,  plaintiff  may  reply  the  acceptance  by  Tlianet,  7  Dowl.  251.     It  requires  no  other 

way  of  estoppel,  Sandersim  v.  Cullviau,  4  M.  proof  from  the   plaintiff  than  the  indorser's 

it   U.  209;    or  semble,  demur,  ibid.   225,  handwriting;  as  to  the,defendanl's  admission 

DOte((i);  and  see  Beeman  v.  Duck,  11  M.  under  it,  see  a;i{(.',  obs. 

&  W.  251  ;  Armani  v.  Caslrique,  13   M.  ft  (/i)  See  ante,  82,  and  id.  note  (s). 

\V.  443;  S.C.  2  D.  &  1,.  440.     It  is  not  (i)  The  plaintiff  has  only  to  prove  on  the 

necessary  in   tlic  first  instance  to  prove  the  trial,  in  answer  to  this  plea,  the  defendants 

identity  of  tlie  defendant  with  tiic  party  wlio  handwriting.    The  remainder  of  ihc  plaintiff's 

accepted  the  bill;  Roden  v.  Rydo,  4  Q.  B.  case  is  admitted. 
626  ;  Seuell  v.  Eians,  ibid.    The  defendant 
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the  said  [first^  count,  saith  that  he  did  not  make  the  said  supposed  bill  of 
exchange  in  the  said  [Jirst]  count  mentioned  as  in  that  count  alleged  ;  and 
of  this  the  defendant  puts  himself  upon  the  country,  &c.  \_Add  plea  to  the 
other  counts,  as  in  Form  1,  p. 267. 


4.  To  the  like ; — Denial  that  Bill  was  presented  for  AccejJtance.  {k) 

Commencement,  ante,  21,  24.]     The  defendant,  by his  attorney,  as  to 

the  said  [first]  count,  saith  that  the  said  bill  of  exchange  in  the  said  [first'] 
count  mentioned,  was  not  presented  to  the  said  E.  F.  for  acceptance  in 
manner  and  form  as  the  plaintiff'  hath  above  alleged  ;  and  of  this  the  de- 
fendant puts  himself  upon  the  country,  &c.  [Add  plea  to  the  other  counts, 
as  in  Form  1,  p.  2G7. 

5.  Indorsee  v.  Drawer  ; — Denial  of  Presentment  for  Payment.  (I) 

Commencement,  ante,  21,  24.]     The  defendant,  by his  attorney,  as  to 

the  said  [first]  count,  saith  that  the  said  bill  of  exchange  in  the  said  [first] 
count  mentioned,  was  not  presented  to  the  said  G.  H.  for  payment  on  the 
day  when  the  same  became  due,  (m)  in  manner  and  form  as  the  plaintiff"  hath 
above  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 
[Add  plea  to  the  other  counts,  as  in  Form  1,  p.  267. 


6.   To  the  like ;— Denial  of  Notice  of  Non-payment,  (n) 

Commencement,  ante,  21,  24.]     The  defendant,  by    his  attorney,  as  to 

the  said  [first]  count,  saith  that  he  had  not  due  notice  of  the  non-payment 
of  the  said  bill  of  exchange  in  the  said  [first]  count  mentioned,  as  in  that 
count  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 
[Add  plea  to  the  other  counts,  as  in  Form  1,  p.  267. 


'    (fc)  The  defendant  has  to  prove  the  accept-  above  instance  also. 

ance  alleged  by  him.     The  plaintiff's  case  is  («)  That  due  notice  was  given,  or  that  de- 

in  other  respects  admitted.     The  acceptance  fendant  subsequently  promised   payment  or 

of  an  inland  bill  must  be  in  writing  upon  the  acknowledged  liability,   must   be   proved   by 

bill,  1  &  2  G.  4,  c.  78,  s.  2.  plaintiff  to  defeat  this  plea.     The  notice  must 

(/)  This  puts  the  plaintiff  on  evidence  of  a  state  that  the  bill  has  been  dishonoured,  and 

due  presentment  to  the  drawee,  of  which  a  that  the  holder  looks  to  the  defendant  to  pay 

promise  to  pay  the  bill  after  due.  is  evidence  it ;  Solarie  v.  Palmer,  7  Bing.  629  ;  and  see 

of  this  issue;   Croxon  v.  Worlher,  5  M.  &:  Bailey   v.    Porter,    14    M.   &   W.   44.      If 

W.  5  •  ante,  87,  note  (b).  the  notice  l)e  ambiguous,  it  lies  on  defend- 

(m)  This  form  of  traverse  is  proper  when  ant,  under  this  plea,  to  show  that  there  was 

the  allegation  of  presentment  is  according  to  another  bill  to  which  the   notice  was  appli- 

the  form   of  declaration,  Form  8,  ante,  84.  cable;  Shelton  v.  Braithwaite,  7  M.  &    W. 

Where  the  averment  by  the  plaintiff  is,  that  436.    Dispensation  with  notice,  on  the  ground 

the  bill  "was  duly  presented,"   not  stating  of  want  of  effects,  is  not  admissible  for  plain- 

"  on  the  day,"  &c.  the  denial  should  simply  tiff  under  this  issue ;  Burgh  v.  Legge,  5  M.  & 

be  that  "  it  was  not  duly  presented"  to  &c. ;  W.  421  ;  ante,  87,  noie  (6). 
and  semble,  tha'  form  would  suffice  in  the 
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7.  Payee  or  Indorsee  v.  Acceptor  of  a  Bill  with  a  <pialijied  Accept- 
ance, (Form  11,  ante,  85); — Denial  of  Presentment  according  to 
Acceptance,  (o) 

Commencement,  ante,  21,  24.]     The  defendant,  by  his  attorney,  as  to 

the  said  [frst']  count,  saith  that  the  said  bill  of  exchange  in  the  said  [first] 
count  mentioned,  was  not  presented  at  the  said  Messrs.  G.  and  H.,  bankers, 
London,  aforesaid,  [this  should  be  in  the  words  of  the  acceptance,']  as  in  that 
count  alleged ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 
[Add  plea  to  the  other  counts,  as  ante,  Form  1,  p.  267. 


8,  Drawer  v.  Acceptor  of  a  Bill,  accepted  payable  on  a  contingency, 

(Form  14,  ante,  87) ; — Denial  that  the  event  has  occurred,  (p) 

Commencement,  ante,  21,  24.]     The  defendant,  by his  attorney,  as  to 

the  said  [first]  count,  saith  that  he  did  not  receive  the  said  debt  in  the  said 
[first]  count  mentioned  in  that  behalf,  [according  to  the  fact,]  as  in  that 
count  alleged  ;  and  of  this  he  puts  himself  upon  the  country,  &c.  [Add 
plea  to  the  other  counts,  as  ante,  Form  1,  p.  267. 

9.  Drawer,  not  being  Payee,  and  having  taken  up  the  Bill  v.  Acceptor, 

(Form  2,  ante,  81); — Denial  that  BilUoas  returned,  {q) 

Commencement,  ante,  21,  24.]     The  defendant,  by bis  attorney,  as  to 

the  said  [first]  count,  saith  that  the  said  bill  of  exchange  in  the  said  [first] 
count  mentioned  was  not  returned  to  the  plaintiff  (r)  as  in  that  count  alleged  ; 
and  of  this  the  defendant  puts  himself  upon  the  country,  &c.  [Add  plea  to 
the  other  counts,  as  in  Form  1,  p.  267. 


10.  Indorsee  v.  Drawer,  defaidt  acceptance,  (sfieForm6,  ante,  83); — 
That  Drawer  did  accept,  {s) 

Commencement,  ante,  21,  24.]     The  defendant,  by his  attorney,  as  to 

the  said  [first]  count,  saith  that  the  said  E.  F.  did  accept  the  .said  bill  of 
exchange  in  tlie  said  [first]  count  mentioned,  when  the  same  was  so  pre- 
sented to  him  for  acceptance  thereof;  and  of  this  the  defendant  puts  himself 
upon  the  country,  &c.     [Add  pica  to  the  other  counts,  as  in  Form  1,  p.  2()7. 


(o)  This  plea  only  requires  proof  from  the  (9)  The  plaintift'  has  only  to  prove  upon 

plaintift'that  he  presented  the  bill  at  the  pur-  this  plea  that  he  took  up  the  bill  after  its  dis- 

ticular  place  ;  see  1  iS:  2  G.  4,  c.  78  ;  (Hbh  v.  honour. 

Mather,  8  Bing.  214  ;  SheltoH\.  Braillncaite,  (r)   If  the  allegation  be  that  "  the  bill  was 

8  M.  &  W.  252  ;   llaUtead  v.  Sheltoii,  f)  Q.  taken  up  and  paid  by  the  plaintiff,"  then  the 

B.  86.  traverse  should  be  framed  accordingly. 

(;>)  This  plea  puts   the   plaintift'  on   proof  (.«)  The  plaintilV  will  defeat  this  plea  simply 

that  the  contingency  has  happened,  but  admits  by  proving  a  presentment  foracceptance  before 

the  rest  of  his  case.  action. 
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11.  Indorsee  v.  Draiver  of  Bill  ■payable  after  sight,  default  accept- 
ance (or  payment) ; — Denial  that  Bill  was  presented  for  acceptance 
in  due  time,  (t) 

Commencement,  ante,  21,  24.]     The  defendant,  by his  attorney,  as  to 

the  said  [frst']  count,  saith  that  the  said  bill  in  the  {^Jirstl  count  mentioned, 
was  not  duly  and  within  a  reasonable  and  proper  time  in  that  behalf,  pre- 
sented to  the  said  E,  F.  for  his  acceptance  thereof;  and  of  this  the  defend- 
ant puts  himself  upon  the  country,  &c.  [^Add  plea  to  the  other  counts,  as  in 
Form  1,  p.  267. 

12.  Indorsee  V.  Drawer,  default  acceptance; — That  the  Defendant 

had  not  due  notice  of  Non-acceptance,  (u) 

Commencement,  ante,  21,  24.]    The  defendant,  by his  attorney,  as  to 

the  said  [first']  count,  saith  that  he  had  not  due  notice  of  the  non-acceptance 
of  the  said  bill  of  exchange  in  the  said  {_first']  count  mentioned,  as  in  that 
count  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 
l^Addplea  to  the  other  counts,  as  in  Form  1,  p.  267. 


13.  Against  Drawer,  default  payment,  alleging  that  Drawer  could  not 
be  found,  {see  Form  16,  ante,  88); — That  due  search  and  inquiry 
were  not  made  for  him.  {v) 

Commencement,  ante,  21,  24.]    The  defendant,  by his  attorney,  as  to 

the  said  \_first'\  count,  saith  that  diligent  search  and  inquiry  were  not  made 
for  and  after  the  said  E.  F.  as  in  that  count  alleged ;  and  of  this  the  defend- 
ant puts  himself  upon  the  country,  &c.     \Add  plea  to  the  other  counts,  as  in 

Form  1,  p.  267. 

— ♦ — 

14.  Indorsee  V.  Drawer,  alleged  to  have  dispensed  with  presentment, 
{see  Form  18,  ante,  89) ; — That  he  did  not  dispense  therewith,  {x). 

Commencement,  ante,  21,  24.]     The  defendant,  by his  attorney,  as  to 

the  said  \_first'\  count,  saith  that  he  did  not  dispense  with  the  presentment  of 
the  said  bill  of  exchange  in  the  said  \_first~\  count  mentioned,  for  payment 
thereof,  nor  did  he  discharge  the  plaintiff  from  presenting  the  said  bill  to  the 
said  E.  F.  for  payment  thereof,  according  to  the  tenor  and  effect  of  the  said 


(e)  This  applies  only  where  the  bill  is  pay-  (t)  Plaintiff   has   only    to    prove   a    due 

able  after  sight,   see  Mellish  v.  Raicdon,  9       search  or  inquiry  to  establish  his  case  on  the 


Bing.  416 
(u)  Pla 
of  dishono 
mission  of  liability  by  defendant, 


bill. 


(u)  Plaintiff  has  only  to  prove  due  notice  (x)  The  plaintiff  must  prove  the  dispensa- 

of  dishonour  or  a  subsequent  promise  or  ad-       tion  ;  he  need  prove  no  more  on  this  plea. 
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bill  as  in  the  said  [Jirstl  count  alleged ;  and  of  this  the  defendant  puts  him- 
self upon  the  country,  &c.    [^Add  plea  to  the  other  coxmts,  as  in  Form  1,  p.  267. 


15.  Indorsee  v.  Drawer,  alleging  the  latter  had  no  effects  in  Drawee's 
hands,  and  that  no  notice  was  given,  (see  Form  15,  ante,  87); — - 
Plea  that  there  were  effects,  (z) 

Commencement,  ante,  21,  24.]  The  defendant,  by  — —  his  attorney,  as  to 
the  said  \_first']  count,  saith  that  at  the  time  when  the  said  bill  in  the  said 
{^first']  count  mentioned  was  drawn,  [or  "  after  the  drawing  of  the  said  bill, 
and  before  the  same  became  due  and  payable,  and  before  the  commencement 
of  this  suit,  to  wit,  on  [4"^.],"  or  "at  the  time  when  the  said  bill  became  due 
and  payable,"  according  to  the  fact,']  the  said  E.  F.  had  in  his  hands  divers 
effects  of  the  defendant  of  great  value,  to  wit,  to  the  amount  of  the  said 
bill ;  (a)  and  of  this  the  defendant  puts  himself  upon  the  country,  &c.  \_Add 
•plea  to  the  other  counts,  as  in  Form  1,  p.  267. 


16.  Jn  the  like  case ; — That  there  was  a  consideration  for  the  Dill. 

Commencement,  ante,  21,  24.]     The  defendant,  by his  attorney,  as  to 

the  said  [Jirsti  count,  saith  that  there  was  a  value  and  consideration  (6)  for 
the  making  and  drawing  the  said  bill,  \_or,  if  the  consideration  arose  after 
drawing  and  before  acceptance,  state  "  for  the  acceptance  of  the  said  bill  by 
the  said  E.  F.,"  or,  if  the  consideration  accrued  after  acceptance  and  before 
pat/mcnt,  state  "  for  the  payment  of  the  said  bill  by  the  said  E.  F."  (c)]  to 
wit,  to  the  value  and  amount  of  the  said  bill ;  and  of  this  the  defendant  puts 
himself  upon  the  country,  &c.     [Add  plea  to  the  other  counts,  as  in  Form  1, 

p.  267. 

— ♦— 

17.  Indorsee  or  Drawer  of  Foreign  Bill,  default  acceptance  (or  pay- 
ment,) (Forms  32,  33,  ante,  p.  91); — That  the  Bill  was  not  pro- 
tested, or  due  notice  given,  (d) 
Commencement,  ante,  21,  24.]     The  defendant,  by his  attorney,  as  to 

(»)  The  defendant  has  to  prove  effects  as  and  payment  thereof  by'the  said  E.  F.     For 

alleged  ;  Filtgerald  v.  Williams,  6  B.  N.  C.  assuming   that   such    an  allegation   requires 

68.     The  plaintirt'  ne^d  adduce  no  other  evi-  proof  of  a  consideration  existing  at  the  times 

dence  than  such  as  may  tend  to  disprove  the  when  the  bill  was  drawn  and  accepted  and 

plea.     See  cases  cited,  <nife,  87,  note  (/>).  became  due,   (fed  qit.);  yet  it  is    piobable 

(u)  Or  defendant  may  plead   that  he  had  that  the  judqe  at  the  trial  would,  under  3  i  4 

a  reasonable  expectation  that  he  would  have  Will.  4,"c.  42,  s.  23,  allow  an  amendment  to 

had  effects;  see  Form,  post,  285.  be  made,  so  that  evidence  of  a  consideration 

(6)  It  seems  that  the  nature  and  extent  of  existing  at  either  of  those  periods  would  be 

the  consideration  need  not  be  stated.  sufficient. 

(c)  Where   it  is  doubtful  when  the  consi-  (rf)  The  plaintiff  has  only  to  prove  due  pro- 
deration  arose,  it  may  be  advisable  to  plead  test  or  notice  (as  the  case  may  be)  in  answer 
generally  "  that  there  was  a  consideration  for  to  this  plea, 
drawing  the  said  bill,  and  for  the  acceptance 


272        PLEAS  IN  ASSUMPSIT  :-BILLS  OF  EXCHANGE. 

the  said  [frst']  count,  saith  that  the  said  bill  of  exchange  in  the  said  [first] 
count  mentioned  was  not  duly  protested  for  non-acceptance  thereof,  [or 
*'  non-payment  thereof,"  or  "  that  the  defendant  had  not  due  notice  of  the 
said  supposed  dishonour  and  protest,"  according  to  the  fact,]  as  in  that  count 
alleged ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 
[^Add  plea  to  the  other  counts,  as  in  Form  1,  p.  267. 


II.    PLKAS  IN  CONCESSION  AND  AVOIDANCE. 

18  Drawer  or  Indorsee  v.  Acceptor  ;  Plea  of  Payment  by  the 
Defendant  to  the  Plaintiff,  (e) 

Commencement,  ante,  21,  24.]     The  defendant,  by his  attorney,  as  to 

the  said  [first (f)]  count,  says  that  after  the  said  bill  became  due  and 
payable,  and  whilst  the  plaintiff  was  the  holder  of  the  same  and  before  the 
commencement  of  this  suit,  to  wit,  on  [jS-c.  amj  day],  the  defendant  paid  to 
the  plaintiff,  and  the  plaintiff  then  accepted  and  received  of  and  from  the 

defendant,  a  large  sum  of  money,  (g)  to  wit,*  £ {enough  to  cover  inincipal 

and  interest,  SfC.{h)]  in  full  satisfaction  and  discharge  of  all  the  principal 
and  interest  then  due  on  the  said  bill,  and  of  all  causes  of  action  in  respect 
thereof,  and  this  the  defendant  is  ready  to  verify,  &c.  [Add  plea  to  the 
other  counts,  ante,  Form  1,  p.  267. 

19.  Indorsee  v.  Acceptor ;  Plea  of  Payment  to  Drawer,  showing 
Facts  to  make  it  a  good  Payment  against  the  Plaintiff,  (e) 

Commencement,  ante,  21,  24.]    The  defendant,  by his  attorney,  as  to  the 

said  [first]  count,  says  that  after  the  said  bill  became  due  and  payable,  (k)  and 
whilst  the  said  E.  F.  [the  drawer]  was  the  holder  thereof,  and  before  the  said 
indorsement  thereof  to  the  plaintiff,  and  before  the  commencement  of  this  suit, 
to  wit,  on  [%c.],  the  defendant  paid  to  the  said  E.  F.  [the  drawer],  who  then 
accepted  and  received  of  and  from  the  defendant  a  large  sum  of  money,  (l) 

to  wit,  £ [enough  to  cover  principal  and  interest],  in  full  satisfaction  and 

discharge  of  all  the  principal  and  interest  then  due  on  the  said  bill,  and  of 
all  causes  of  action  then  accrued  to  the  said  E.  F.  [the  draiver]  in  respect 

(e)  See  the  notes  to  the  pleas,  post,  "  Pay-  due,  will  not  support  this  plea,  unless  the  de- 
ment." fendant  produce  it  at  the  trial ;  Fhillips  v. 

(/)  See  obs.,  ante,  265.  Warren,  14  M.  &  W.  379. 

(g)  If  the  payment  was  not  in  money,  but  (k)   After  payment  at  maturity  by  or  on 

was  an  accord  and  satisfaclion  in  goods,  it  behalf  of  the  acceptor,  a  bill  can  no  longer  be 

should  be  so  pleaded;  Mitchell  v.  Cragg,  10  transferred  ;  see  55  G.  3,  c.  184,  s.  19  ;  Cal- 

M.&  W.  367;  see  the  forms,  ante,  233;  and  low  v.  Lawrence,  3  M.  &:  Selw.  97;   Lazarus 

Hall  V.  Poyser,  13  M.  &  W.  600.  v,  Cowie,  3  Q.  B.  459  ;  post ;  but  a  payment 

(h)  If  the  whole  sum  alleged  to  be  paid  before  due    will  not   discharge   the    liability 

cannot  be  proved,  ihe  defendant  will  be  al-  of  any  of  the  parties  on  the  bill  to  a  subse- 

lowed  in  reduction  of  damages  for  as  much  as  quent  bona  fide  holder ;  Morley  v.  Culverwell, 

lie  does  prove;  Lord  v.  Verrand.   1  D.  &  L.  7  ]M.  &  \V.  174  ;  Cripps  v.  Davis.  12  M.  & 

630.  W.  159. 

(i)  See  the  notes  to  the  last  form.     Evi-  (/)  See  supra,  note  (g). 
dance  that  the  bill  was  paid  by  sovie  one,  when 
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thereof;  and  the  defendant  further  saith  that  the  said  E.  F.  [the  drmver] 
first  indorsed  the  said  bill  to  the  plaintiff,  and  the  plaintiff  first  took  and 
received  the  same  from  the  said  E.  F.  [the  dra7ver^  after  the  said  payment 
of  the  same,  and  after  the  same  became  and  was  due  and  payable,  and  this 
the  defendant  is  ready  to  verify,  &:c.  \_Add  plea  to  the  other  counts  as  ante. 
Form  1,  p,  267. 

20.  Indorsee  v.  Drawer  ; — Payment  by  Acceptor  to  Plaintiff  after 

due.  {m) 

Commencement,  ante,  21,  24.]     The  defendant,  by his  attorney,  as  to 

the  said  \_jirst'\  count,  says  that  after  the  said  bill  became  due  and  payable, 
and  whilst  the  plaintiff  was  the  holder  thereof,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  [Sfc.'],  the  said  A.  B.  [the  acceptor]  paid  to  the 
plaintiff,  who  then  accepted  and  received  of  and  from  the  said  A.  B.  a  large 
sum  of  money,  to  wit,  [proceed  as  in  Form  \Sfrovi  the  asterisk. 

21.  Indorsee  v.  Acceptor ; — Plea  that  the  Bill  was  altered  as  to  its 

Date  hy  the  Drawer,  (n) 
Commencement,  ante,  21,  24.]  And  for  a  further  plea  as  to  the  said  [first] 
count,  the  defendant  says  that  the  said  bill  of  exchange,  at  the  time  the  same 
was  drawn,  and  at  the  time  of  the  acceptance  thereof  by  the  defendant,  bore 
date,  to  wit,  the  20th  day  of  May,  in  the  year  of  our  Lord  1845  ;  and  the 
defendant  further  saith  that  after  the  said  drawing  and  acceptance  thereof,  (o) 
and  after  the  same  was  completely  issued  and  negociated,  (p)  to  wit,  by  the 
defendant  as  such  acceptor  as  aforesaid,  and  before  the  said  indorsement 
thereof,  and  before  the  commencement  of  this  suit,  to  wit,  on  [4"'^]>  the  said 
G.  D.,  without  the  consent  of  the  defendant,  altered  and  changed  the  said 
bill  in  a  material  part  thereof,  {q)  to  wit,  the  date,  to  wit,  by  erasing  and 

(m)  See  the  notes  to  Forms  18  and  19.  nH<e,  obliged  to  produce   the  bill  without  notice, 

272.     This  form  may  easily  be  adapted  to  the  Barker  v.  Malcotm,  7  M.  &;  W.  101  ;  S.  C.  7 

case  of  payment  by  the  drawer  ;  in  an  action  C.  &  P.  101  ;  ante,  266,  obs.     The  alteration 

by  the  indorseru.  acceptor,  a  drawer  may  pay  of  a  bill  after  it  was  issued,  avoids  it  under 

a  bill  before  (3  Camp,  194)  or  after  due,  and  the  stamp  laws,  although  the  alteration  were 

re-issue  it;    Callow  v.  Lawrence,  3  M.  &  S.  by  consent ;  unless  it  were  made  in  order  to 

94.     As  to  promissory  notes,  see  Barlram  v.  correct  a  mistake  and  to  eflectuale  the  original 

Cuddy,  9  A.  &  E.  274  ;  Lazarus  v.  Cowie,  3  intention  of  the  parties  ;  Chit.  Stamp  Laws, 

Q.  B.    464;   ante,  169,  note  (d).     A   plea  Index,  in  roc;  Chitty  on  Hills.  9th  ed.  185, 

slating  that  the  bill  was  paid  when  due,  and  As  to  when  this  defence  should  be  specially 

that  It  came  to  plaintiff's  hands  without  con-  pleaded,  ante,  "  .Alterations,"  p.  225;    and 

sideration,  was  held  bad  for  duplicity  ;  Dea-  obs.  p.  266. 

con  V.  Stiidhart,  5  B.  N.  C.  594.  (o)  This  is  a  material  averment ;   Lazarus 

(ii)  As  to  the  law  upon  this  subject,  see  v.  Loii^ton,  5  M.  6c  VV.  629. 

the  woiks  of  Story,  Bayley,  Byles  and  Chitty  (;))  This  averment  is  material ;   Wright  v. 

on  Bills;  .h/ci;isoH  V.  Uawd'oH,  2  A.  &c  E.  Weitwood,  1  Dowl.  N.  S.  802. 

628;    Whitfield  v.  Cottingwood,   1  Car.  &  K.  (17)  An   alteration   in   an   immateiial    part 

325.     It  is  lor  the  holders  to  explain  and  jus-  will  not  vitiate  ;  Sandenon  v.  Siimous,  I  b.tc 

tify  apparent  alter.Uions,  Sibleu  v.  t'i!,her.  7  B.  426  ;    Walter  v.  Cnhleu,  2  Croin.  it  M. 

A.  it  E.  444;   but  the  defendaiit  would  have  151 ;  Chitly  on  Bills,  9th  ed.  194. 
to   begin   on    this   issue,  the  plaintiff  being 
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obliterating  the  said  date  of  the  20th  day  of  May,  in  the  year  of  our  Lord 
1845,  and  inserting  instead  thereof  in  writing  on  the  said  bill  the  date  of  the 
said  29th  day  of  May,  in  the  year  of  our  Lord  1845,  as  and  for  the  true 
date  of  the  said  bill,  and  that  the  said  alteration  was  not  made  in  correction 
of  any  mistake  originally  made  in  the  framing  of  the  said  bill,  (r)  or  to  fur- 
ther the  first  intentions  of  the  parties  thereto  or  any  of  them  ;  and  this  the 
defendant  is  ready  to  verify,  &c.     \_Add  plea  to  the  other  counts  as  ante, 

Form  1,  p.  267. 

— *- — 

22.  Payee  v.  Maker  of  a  Note  ; — Plea  that  it  was  given  hy  a  Defend- 
ant for  a  Bill  {on  which  he  was  once  liable)  in  ignorance  that  the 
Bill  had  been  siibsequensly  avoided  by  alteration. 

Bell  V.  Gardiner,  4  M.  &  G.  11  ;  aS*.  C.  1  Dowl.  N.  S.  683  ;  and  see  as  to 
this  defence,  Kelly  v.  Solari,  9  M.  &  W.  54. 


23.  Drawer  \ .  Acceptor ; — Plea  that  the  acceptance  was  for  Plaintiff's 
accommodation  and  without  value. 

Commencement,  ante,  21,  24.]    The  defendant,  by his  attorney,  as  to 

the  said  [^firsi]  count,  saith  that  he  accepted  the  said  bill  for  the  accommo- 
dation (5)  of  the  plaintiff,  and  that  there  never  was  any  value  {t)  or  consi- 
deration {u)  for  such  acceptance,  or  for  the  defendant  paying  the  amount  of 
the  said  bill  or  any  part  thereof^^and  the  plaintiff  always  held  and  now  holds 
the  same  without  value  (f)  or  consideration,  and  this  the  defendant  is  ready 
to  verify,  &c.     \_Add  plea  to  the  other  counts  as  in  Form  1,  ante,  267. 


(r)  See  Byron  v.  Thompson,  11  A.  &  E. 
31  ;  ChiUy  on  Bills,  9lh  ed.  184. 

(s)  By  the  New  Rules,  "  drawing,  indors- 
ing, accepting,  &c.  bills  or  notes  by  way  of 
accoramodation  shall  be  specially  pleaded." 
Accommodation,  being  a  technical  word,  shows 
sufficiently  the  affirmative  circumstances  v/hich 
iDusl  be  stated  in  a  plea,  from  which  the  want 
of  consideration  may  be  implied.  See  the 
judgment  of  Lord  Abinger  in  Easton  v.  Prat- 
chett,  1  C.  M.  &  R.  806  ;  and  see  poit,  276, 
note  (/)  ;  and  Chitty  on  Bills,  9th  ed.  603. 

(t)  "  Value"  should  be  negatived  as  well 
as  "consideration;"  Graham  v.  Pitman,  3 
A.  &  E.  521  ;  and  see  Trmder  v.  Smedley, 
3  A.  &  E.  522. 

(u)  See  ;ws<,  276,  note  (/)  ;  and  as  to  the 
effect  of  absence  of  consideration  see  the 
works  cited,  a/ite,273,  note(n),  and  particu- 
larly Chilly  on  Bills,  9th  ed.  68  to  81.  It 
affords  no  defence  except  as  between  the  im- 
mediate parties,  unless  it  be  shown  also  that 
every  one  of  the  indorsements  was  without 
consideration,  or  that  they  took  place  under 
circumstances  having  the  same  legal  eflect ; 
post,  277,  note  {h).    To  an  action  by  an  in- 


dorsee V.  acceptor,  a  plea  merely  denying  con- 
sideration for  the  defendant's  acceptance  was 
held  bad  on  general  demurrer ;  Rei/volds  v. 
Irving,  3  Dowl.  453  ;  French  v.  Arthur,  3 
Dowf.  130  ;  Low  v.  Chifney,  1  B.  N.  C.  267. 
A  party  may  show  by  parol  that  there  was  no 
consideration  for  a  bill,  or  that  the  original 
consideration  on  which  the  bill  was  given  has 
since  v/hoWy  failed,  as  to  which  see  post,  281  ; 
but  he  cannot  show  by  parol  any  contract  in- 
consistent with  that  appearing  on  the  face  of 
the  bill  itself;  Abbott\.  Hendricks,  1  M.  & 
(J.  791  ;  Brown  v.  Langley,  4  M.  &  G.  466. 
See  form  of  plea  that  there  was  a  collateral 
agreement  between  the  plaintiff  and  the  de- 
fendant not  to  sue,  Thompson  v.  Clnblei),  1  M. 
&  VV.  212.  Upon  the  above  principles  sucb 
an  agreement  not  in  writing  would  be  una- 
vailing; Holt  V.  Miers,  9  C.  &  P.  191; 
Adams  V.  Wordlev,  1  M.&i.  W,  374  ;  Capner  v. 
Mincher,  13  M.  "&  VV.  704.  A  plea  showing 
that  a  bill  was  given  for  an  existing  judgment 
debt,  was  held  bad  as  not  negativing  consi- 
deration ;  Baker  v.  Walker,  3  D.  &  L.  46; 
,S.  C.  14  M.  &  W.  465. 
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24.  Indorsee  v.  Acceptor ; — Plea  that  the  acceptance  was  for  the 
Accommodation  of  the  Drawer,  who  indorsed  without  value,  {x) 

Commencement,  ante,  21,  24.]    The  defendant,  by his  attorney,  as  to 

the  said  \_Jirst'\  count,  saith  that  he  accepted  the  said  bill  for  the  accommo- 
dation of  the  said  E.  F.  [the  drawer],  and  that  there  never  was  any  value  or 
consideration  for  such  acceptance ;  and  the  defendant  further  saith  that 
there  never  was  any  value  or  consideration  for  the  said  indorsement  of  the 
said  bill  by  the  said  E.  F.  to  the  plaintiff,  [or  "  to  the  said  G.  H."  the  first 
indorsee:  deny  the  consideration  for  each  indorsement  if  there  be  several:  (?/)] 
and  the  plaintiff  always  held  and  now  holds  the  said  bill  without  any  value 
or  consideration,  and  this  the  defendant  is  ready  to  verify.  [Add  pleas  to 
the  other  counts  as  in  Form  1,  ante,  267. 


25.  Similar  Plea  in  the  above  case,  that  the  Acceptance  was  for  the 
Accommodation  of  the  Plaintiff. 

Thompson  ir.  Cluhley,  1  M.  &  W.  212. 


26.  Indorsee  v.  Acceptor ; — Plea  that  the  Bill  was  accepted  for  the 
Accommodation  of  the  Drawer,  and  was  tahen  ly  Plaintiff  after 
due.{z) 

Commencement,  ante,  21,  24.]  And  for  a  further  plea  to  the  said  [first"] 
count,  the  defendant  saith  that  the  said  bill  of  exchange  in  that  count  men- 
tioned was  accepted  by  the  defendant  before  the  same  became  due  or  pay- 
able, at  the  request  of  and  for  the  accommodation  of  the  said  E.  F.  [the 
drawer'],  to  enable  him  to  raise  money  thereon  or  indorse  the  same  for  his 
own  use  and  benefit  before  the  same  should  become  due  and  payable,  and 
hot  otherwise,  and  that  there  never  was  any  value  or  consideration  for  the 

(i)  See  form,  &c.  Mills  v.  Barber,  1  M.  Sc  Alderson,  B.,  Eotvlaiidsoti  v.  lloantree,  6  C. 

W.  426;  see  notes  to  the  last  form.    The  de-  &  P.  551. 

fendant  must  beoin  on  this  plea;  id., and  Whit-  (v)  Where  an  indorsee  is  the  plaintiff  it 
inker  v.  Edmondi,  1  A.  &  E.  366  ;  Mercer  v.  must  be  shown  that  he  took  without  consider- 
11  hall,  5  Q.  B.  'I'iie  rule  is  now  settled  that  ation,  or  the  plea  will  be  bad  on  special  de- 
unless  the  title  of  the  plaintiff  to  the  bill  be  murrer;  lieunolds  v.  Irving,  3  Dowl.  453; 
impeached  on  the  ground  o( fraud  or  duress,  see  note(/),  post,  277.  It  is  not  sullicient  to 
or  it  be  shown  that  the  bill  has  been  lost  or  show  merely  that  the  acceptance  was  without 
stolen,  the  plaintiff  cannot  be  called  upon  to  value;  Low  v.  Chi/neu,  1  B.  N.  C.  267; 
prove  consideration  in  the  first  instance  ;  3Ii//s  French  v.  Archer,  3  Dowl.  130;  Larey  v. 
V.  Barber,  supra  ;  Leuis  v.  Parker,  4  A.  &  K.  Forester,  2  C.  M.  &  R.  59  ;  5.  C.  3  Dowl. 
838.  iJe  injuria  might  be  replied,  post,  302  ;  668  ;  Noel  v.  Boyd,  4  Dowl.  415. 
but  it  seems  that  the  plaintiff"  might  also  re-  (s)  See  form.'&c,  Stein  v.  Yglesias,  1  C. 
ply,  setting  out  what  the  precise  consideration  M.  &  R.  565  ;  it  is  no  defence  that  the  de- 
was,  as  goods  sold,  &c.,  concluding  with  a  fendant  had  a  set-off  against  the  indorser; 
verification,  in  which  case  he  would  have  to  Burrongh  v.  Moss,  10  B.  &  C.  558  ;  post,  277, 
begin.  Low  v.  Burrous,  2  A.  6c  E.  483  ;  Ed-  note  (k) ;  and  see  Watkins  v.  Bensusau,  9  M. 
ucrdsv.  Joues,  7  C.\r.  633,  Batleuv.Cat-  &  \V.  422;  Whitehead  v.  Walker,  \0  M.  ic 
terall,  1  AI.  &  Hob.  379  ;  the  defendant  might  W.  696. 
then  rejoin,  that  the  goods  were  paid  for.  per 
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said  acceptance  thereof,  or  for  the  payment  by  the  defendant  of  the  amount 
of  the  said  bill  or  any  part  thereof;  (a)  and  the  defendant  further  saith  that 
the  said  bill  remained  and  was  outstanding  in  the  hands  of  the  said  E.  F. 
[the  drajver],  and  not  given  up  to  the  defendant,  as  it  ought  to  have  been, 
until  and  at  and  after  the  time  when  the  same  became  due  and  payable, 
without  any  fault  or  negligence  on  the  part  of  the  defendant,  and  without  any 
authority  or  permission  from  the  defendant  to  negociate  the  said  bill  after  the 
same  became  due  or  payable ;  (b)  and  the  defendant  further  saith  that  after 
the  said  bill  became  due  and  payable,  (c)  and  before  the  defendant  could 
procure  the  return  thereof  to  him,  to  wit,  on  [^'c],  he  the  said  E.  F.  [the 
drawer]  indorsed  and  delivered  the  said  bill  to  the  plaintiff,  and  that  the 
plaintiff  did  not  take  or  receive  the  said  bill  until  after  the  same  was  due 
and  payable,  and  this  the  defendant  is  ready  to  verify,  &c.  [Add  pleas  to 
the  other  counts  as  in  Form  1,  ante,  267. 


27.  Indorsee  V.  Acceptor; — Plea  that  the  Bill  was  delivered  to  the 
Drawer  without  consideration,  and  for  a  special  purpose,  viz,  {to  be 
discounted  for  the  Defendant),  that  the  Drawer  indorsed  it  away 
in  violation  of  that  special  purpose,  and 

I.   That  the  Plaintiff  took  it  with  Notice, 
II.   That  he  took  it  after  due. 
III.   That  he  took  it  without  Consideration,  (d) 

Commencement,  ante,  21,  24.]    The  defendant,  by his  attorney,  as  to 

the  said  [first']  count,  says  that  heretofore  and  before  the  said  bill  was  due 
or  payable,  to  wit,  on  [^x.  any  day],  he  the  defendant  delivered  the  said 
bill  to  the  said  E.  F.  [the  drajver]  and  the  said  E.  F.  then  first  received  the 
said  bill  from  the  defendant,  and  thence  until  he  indorsed  the  same  as  here- 
after mentioned  held  the  same  on  certain  terms  and  for  a  special  pur- 
pose (e)  only,  to  wit,  (/)   [that  he  might  get  the  same  discounted  for  the 

(a)  The  defendant's  father  owed  the  payee  a  particular  pia-pose,  to  be  efTected  through 
of  a  note  a  sum  of  money,  and  the  defendant  the  medium  of  the  bill  for  A.'s  benefit,  (as 
gave  his  note  for  the  amount;  it  was  held  to  discount  the  bill,  &;c.)  B,  cannot,  by  in- 
that  as  the  debt  was  actually  due  when  the  dorsing  the  bill  to  C,  even  for  a  valuable 
note  was  given,  and  there  was  a  consideration  consideration,  as  a  debt,  &c.,  give  C.  any 
of  family  affection,  the  above  facts  would  not  right  of  action  thereon  against  A.,  if  C.  at  the 
support  this  plea  ;  Cooke  v.  Long,  1  Car.  tx.  M.  time  he  received  the  instrument  had  notice  of 
510;  see  also  ante,  274,  note  (h).  the  circumstances,  and  the  transfer  to  him  be 

(b)  See  Charles  v.  Marden,  1  Taunt.  224;  in  violation  of  good  faith,  and  will,  if  upheld, 
Sturievant  v.  Ford,  4  M.  &  G.  101  ;  and  see  defeat  the  purposes  for  which  B.  held  the  bill ; 
observations  on  this  defence,  Chitiy  on  Bills,  Velaunau  v.  Mitchell,  1  Stark.  439;  Evans 
9th  ed.  218,  note  (r).  v.  Kvmer,  1  B.  &  Ad.  529;  Chitty  on  Bills, 

(c)  This  is  an  essential  allegation  ;  Cripps  9th  ed.  72,  80,  238. 

V.  Davis,  12  M.  &  W,  159.     Evidence  of  it ;  (e)  In  order  to  make  out  this  plea,  the  de- 

Bonnsalt  v.  Harrison,  I  M.  &c  W.  611.     The  fendant  would  have  to  show  both  tliat  the  bill 

proof  lies  on  defendant ;   Parkin  v.  Moon,  7  was  delivered  to  the  drawer,  and  also  that  he 

C.  &  P.  408.     De  injuria  might  be  replied,  held  it,  for  the  special  purpose  alleged;  Eden 

post,  tit.  "  De  Injuria."  v.  Turtle,  10  M.  &  \V.  635. 

(d)  If  A.  deliver  or  transfer  a  bill  to  B.  for  (/)  Or  the  special  purpose  may  be  "  that 
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defendant  and  pay  over  the  proceeds  of  such  discounting  to  the  defendant]  ; 
and  the  defendant  further  says  that  the  said  E.  F.  [the  drawer]  did  not  at 
any  time  get  the  said  bill  discounted  for  the  defendant,  or  pay  over  to  him 
any  proceeds  thereof  [of  course  the  special  purpose  must  be  negatived  in  the 
terms  in  which  it  is  averred'],  but  in  violation  of  and  contrary  to  the  said 
terms  and  purpose  on  which  he  so  took  and  held  the  said  bill  as  aforesaid, 
and,  without  the  defendant's  consent  or  authority,  the  said  E.  F.,  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  in- 
dorsed the  said  bill  to  the  plaintiff,  and  the  plaintiff  then  first  took  and 
received  the  same  from  him  on  other  and  different  terms  and  in  violation  of 
and  contrary  to  the  said  special  terms  and  purpose  on  which  the  defendant 
had  so  delivered  the  same  to  the  said  E.  F.,  and  on  which  the  said  E.  F. 
had  so  first  received  the  same  from  the  defendant  as  aforesaid,  and  that  there 
never  was  at  any  time  any  value  or  consideration  for  his  the  defendant's  said 
acceptance  of  the  said  bill  except  as  aforesaid  ;  *  and  the  defendant  further 
saith  [add  one  of  the  following  averments  as  the  case  may  require,  but  not  more 
than  one  in  the  same  plea,  ig)'] 

I.  Notice  to  Plai7itiff  of  the  Facts,  {/i)]  — that  the  plaintiff,  (i)  before 
and  at  the  time  when  the  said  bill  was  first  indorsed  to  him  and  when 
he  first  received  the  same,  had  full  notice  of  the  several  premises  in  this 
plea  mentioned,  and  this  the  defendant  is  ready  to  verify,  &c. 

II.  Bill  taken  by  Plaintiff  after  due.  (k)] — that  the  said  bill  was 
payable  and  overdue,  (/?)  according  to  the  tenor  and  effect  thereof, 
before  and  at  the  time  when  the  same  was  first  indorsed  to  the  plain- 
tiff, (/)  and  before  and  at  the  time  when  he  first  took  and  received  the 
same,  and  this  the  defendant  is  ready  to  verify,  &c. 

the  said  E.  F.  should  lake  care  of  the  bill  for  &  W.  494 ;  ante,  obs.  p.  266. 
the  defendant,  and  should  not  negociate  or  {g)  Where  a  single  plea  similar  to  the  one 
part  with  it  to  any  other  person  ;  see  Biumuh  in  the  text  contained  both  the  averments  of 
V.  Roberts,  1  Bing.  N.  C.  469.  In  an  action  want  of  consideration  to  the  plainiifr,  and 
on  a  bill  or  note,  where  the  defence  is  want  of  also  notice  to  hini  of  the  previous  facts,  it  was 
consideration,  the  defendant,  whether  he  be  held  bad  for  duplicity  ;  Leaf  v.  liobson,  13  M. 
the  acceptor,  maker  or  indorser,  must  show  &  W.  651  ;  6.  C.  2  D.  &  L.  646. 
affirmatively  under  what  circumstances,  or  (/i)  'I'his  in  general  puts  the  plaintiff  in  the 
upon  what  terms,  or  for  what  purpose  the  in-  same  position  as  tiie  party  against  whom  the 
strumenl  was  given,  that  is,  he  must  show  preceding;  facts  would  afford  a  defence,  were 
the  facts  from  which  the  absence  of  considera-  he  the  plaintiff,  and  that  aiiiiough  the  plaintiff 
tion  would  appear;  per  Parke,  B.,  Mills  v.  may  have  received  the  bill  before  due,  and  for 
Otidu,  2  C.  Ai.&  R.  103.  A  plea  simply  a  good  consideration;  Delaunay  \.  Mitchell, 
alleging  the  want  of  consideration  is  bad  on  supra,  note  (ri). 
demurrer,  though  good  after  verdict;  F.astoii  (i)  See  note  (o),  infra,  p.  278. 
V.  Pratchftt,  1  C.  M.  &  R.  798;  Sionghton  (h)  An  indoisee  of  an  overdue  bill  takes 
V.  Loril  Kilmoreii,  2  C.  M.  &i  H.  72 ;  .S.  C.  3  it  subject  to  all  the  equities  arising  out  of  the 
Dowi.  70;"! ;  Stephens  v.  Underwood,  4  B.  N.  bill  transaction  ilself,  but  not  subject  to  any 
C.656;  Trinder  V.  Smedleti.S  A.&  E.  522.  collateral  claim,  such  as  set-off,  existing  be- 
So  a  plea  negativing  consideration  ^di-  the  tween  the  earlier  parlies;  FTAite/ifuci  v.  ira//cer, 
plaintiff  only   was  held  bad  on  general  de-  10  M.  &  \V.  696. 

niuner;   Graham  v.  Pitman,  3  A.  a  E.  521.  (/)  As  to  when  a  promissory  note  payable 

If  the  facts  ate  such  that  the  indorsee  got  hold  on  demand  is  overdue,  so  as  to  be  affected  in 

of  the  bill  without  the  drawer  having  ever  had  this  way  with  the  equities  available  against  a 

any  intention  to  deliver  it  to  him  so  as  to  en-  previous  holder,  see   cases  cited  ante,   169, 

able  him  to  use  it  for  any  purpose,  then  deny  note  (d). 
the  indorsemeni ;  ^ee  Marslon  v.  Allen,  8  M. 
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III.  No  consideration  for  the  Indorsement  to  Plaintiff,  {m)  ] — that 
there  never  was  any  value  (n)  or  consideration  for  the  said  indorsement 
of  the  said  bill  by  the  said  E.  F.  [the  drawer']  to  the  plaintiff,  (o)  or  for 
his  being  the  holder  of  the  said  bill ;  (p)  and  this  the  defendant  is  ready 
to  verify,  &c.     [Add plea  to  the  other  counts  as  ante,  267,  Form  1. 


28.  Indorsee  v.  Acceptor; — Plea  that  the  Acceptance  was  for  the 
Drawer's  Accommodation,  who  indorsed  it  to  A.  to  discount  it  for 
him,  hut  that  A.,  in  violation  of  that  purpose,  indorsed  to  the 
Plaintiff  with  Notice. 

Lees  V.  Hoffstadt,  9  C.  &  P.  559. 


29.  Indorsee  V.  Drawer ; — Plea  that  the  Bill  was  drawn  for  the  Ac- 
ceptor s  Accommodation,  and  indorsed  hy  the  Defendant  to  A.  to 
discount  for  the  Acceptor,  and  that  A.,  in  violation  of  that  purpose, 
indorsed  to  the  Plaintiff  with  Notice. 

Lewis  V.  Parker,  4  A.  &  E.  838. 


30.  Indorsee  v.  Acceptor  ; — Plea  that  the  Defendant  accepted  without 
value,  and  that  the  Bill  was  settled  in  an  Account  with  a  prior 
Indorsee,  and  that  Plaintiff  took  the  Bill  after  it  was  due.  (g) 

Commencement,  ante,  21,  24.]   And  the  defendant,  by his  attorney,  as 

to  the  [first]  count  says  that  he  accepted  the  said  bill  for  the  accommodation  of 


(m)  Though  the  defendant  prove  the  whole 
plea  except  this  averment,  that  will  not  be 
sufficient  to  call  upon  the  plaintiff  to  prove 
consideration  ;  Brown  v.  P/ii/pof,2  M.  &  Rob. 
286;  ante,  275,  note  (i). 

(n)  Value,  as  well  as  consideration,  must 
be  necratived ;  ante,  274,  note  (t).  Under 
this  plea  the  plaintiff  would  recover,  if  it  ap- 
peared that  he  gave  any  value  for  the  bill,  as 
his  knowledge  or  privity  wiih  previous  mis- 
conduct of  the  drawer  would  not  be  in  issue ; 
Uther  V.  Rich,  10  A.  &  E.  784. 

(o)  This  form  may  easily  be  adapted  to  a 
case  where  there  are  several  indorsers  between 
the  drawer  and  the  plaintiff;  the  allegation 
should  be  repeated  in  relation  to  each  indorse- 
ment, negativing  value  from  E.  F.  [the  drawer] 
to  the  first  indoisee,  and  again  from  the  first 
indorsee  to  the  second  indorsee,  and  so  on  to 
the  plaintiff. 

(p)  It  is  not  sufficient  merely  to  deny  con- 
sideration for  the  indorsement  by  the  drawer, 
because  he  might  have  indorsed  the  bill  in 
blank,  and  the  plaintiff  have  received  it  from 
an  intermediate  parly  whose  name  does  not 
appear  on  the  bill ;  the  plea  should  go  on  to 


negative  the  plaintiff  he'mg  a  holder  for  value, 
Arboin  v.  Anderson,  1  Q.  B.  498  ;  but  where 
that  allegation  was  omitted  in  the  plea,  a  re- 
plication in  confession  and  avoidance  supply- 
ing it,  was  held  good  ;  id.  In  framing  such 
a  replication  it  may  sometimes  be  important 
to  derive  title  from  a  person  who  delivered  it 
to  the  plaintiff  without  indorsing  it ;  in  Green 
v.  Steer,  1  Q.  B.  707,  where,  to  a  plea  that 
a  prior  indorser  became  bankrupt  before  the 
indorsement  to  plaintiff,  the  plaintiff  replied 
that  it  was  received  by  him  bona  fide  before 
fiat  and  without  notice  of  a  prior  act  of  bank- 
ruptcy, and  iheie  was  a  rejoinder  denying 
that  it  was  received  by  the  plaintiff  bond  fide, 
inc.  it  was  held  that  the  plaintiff  could  not, 
under  this  issue,  show  a  constructive  indorse- 
ment to  him  throuah  another  person  whose 
name  was  not  on  the  bill,  but  who  had  re- 
ceived it  bond  fide  before  fiat;  see  also  Bart- 
lett  v.  Bensmi,  cited  post,  281,  Form  33.  De 
injurid  would  t;enerally  be  the  proper  repli- 
cation in  denial  of  any  of  these  pleas;  post, 
"  De  Injuria." 

(9)  It  would  seem  that  this  defence  might 
be  taken  under  the  stamp  laws,  on  a  plea  of 
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the  said  E.  F.  [the  drawer]  and  that  there  never  was  any  value  or  considera- 
tion for  such  acceptance,  and  that  there  never  was  any  value  or  consideration 
for  the  indorsement  of  the  said  bill  by  the  said  E.  F.  to  the  said  G,  H.  [the 
first  indorsee']  ;  and  the  defendant  further  saith  that  the  said  J.  K,  [the  plain- 
tiff's indorser]  was  the  holder  of  the  said  bill  when  the  same  became  due  and 
payable,  and  that  after  the  said  indorsement  to  the  said  J.  K.  and  whilst  he 
was  the  holder  of  the  said  bill  and  before  the  said  bill  was  indorsed  to  the 
plaintiff,  and  before  the  commencement  of  this  suit,  to  wit,  on  [SfC,  here 
stale  the  settlement  between  the  first  and  second  indorsers,  which  may  he  as 
follows  :  (r)  "  the  said  G.  H.  and  the  said  J.  K.  had  divers  accounts  depending 
between  them,  and  were  respectively  indebted  to  each  other,  and  an  account 
was  then  had  and  stated  and  settled  between  them  respecting  such  accounts 
and  debts,  including  the  said  bill,  and  the  said  J.  K.  then  had  credit  in  such 
account  for  the  full  amount  of  the  moneys  then  due  and  claimable  upon  and 
in  respect  of  the  said  bill,  and  the  amount  or  balance  then  found  to  be  due 
upon  such  account  from  the  said  J.  K.  to  the  said  G.  H.,  after  giving  such 
credit,  was  then  paid  and  satisfied,  and  all  claims  thereon  of  the  said  J.  K. 
were  then  extinguished,"]  and  the  defendant  further  saith  that,  after  such 
satisfaction  of  the  said  bill  as  aforesaid,  the  same  remained  in  the  hands  of 
the  said  J.  K.  without  consideration  or  value  and  without  the  consent  of  the 
defendant  until  the  plaintiff  took  the  same  as  after  mentioned,  and  the 
indorsement  thereof  by  the  said  J.  K.  was  in  violation  of  good  faith  and 
without  the  consent  of  the  defendant ;  and  the  said  defendant  further  saith 
that  the  said  bill  was  first  indorsed  and  delivered  to  the  plaintiff  and  he  first 
took  and  received  the  said  bill  long  after  the  same  became  due  and  payable 
according  to  the  tenor  and  effect  thereof,  and  after  the  said  bill  had  been  and 
was  satisfied  and  paid  as  aforesaid,  to  wit,  on  [^'c.] ;  and  this  the  defendant 
is  ready  to  verify,  &c.{s)     [Add  plea  to  the  other  counts  as  ante,  267,  Form  1. 


31.  Indorsee  V.  Acceptor; — Plea  that  the  Bill  was  indorsed  to  the 
Plaintiff  after  it  was  due,  and  that  the  Defendant  paid  part  to 
a  prior  Holder,  and  gave  him  another  Bill  in  renewal. 

Commencement,  ante,  21,  2-k]     The  defendant,  by his  attorney,  as 


non  accepit,  as  the  payment  by  an  accommo-  cord  and  satisfaction  according  to  any  of  the 

dation  drawer  is  equivalent  lo  pavment  by  tlie  precedents,  ante,  p.  233,  vtutatis  mutandis. 
acceptor,   and  renders  the  bill   incapable  of  (s)  De    injuiiii   might  be  replied    to  this 

being   reissued   without  a    fresh    stamp;  see  plea;  see   Mitchell  v.  Cragg,  \0  M. -Sc  \V, 

Lazariii  v.  Louie,  3  Q.  B.  459,  where   the  369;  Cilibons  v    Mottram,  6  M.  &  G.  692  ; 

facts  were  specially  pleaded.     Similar  defence  p.i.st,  "  De  injuria,"  and  as  the  whole  of  the 

to  a  note,  Bartnim  v,Ciidilu,9  A.  &  E   274.  plea  would  then  be  in  issue,  it  would  seem 

(r)  See  another  form  Ciippsv.  Davii,  12  that   plaintifl  might  prove,  under  this   repli- 

RJ.  &  \V.  159,  or  It  would  suthce,  instead  of  cation,  tliat  the  bill  was  indorsed  to  him  before 

the  part  within  the   brackets,  to  state  a  pay-  due,  that  he  indorsed  it  away,  and  that  it  was 

ment  of  the  bill  by  the  tirsi  indorsee  to  the  relumed  to  him  oa  being  dishonoured, 
second,  zsante,  Form  18,  or  to  state  an  ac- 
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to  the  [Jirst]  count  of  the  said  declaration,  says  that  at  the  time  the  said  bill 
became  due  and  payable  according  to  the  tenor  and  effect  thereof,  the  same 
was  in  the  hands  of  the  said  G.  H.  in  the  said  declaration  mentioned,  as  the 
lawful  holder  thereof  for  value,  and  that  before  the  said  bill  became  due, 
and  whilst  the  said  G.  H.  continued  to  hold  the  same,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  [^-c],  it  was  agreed  between  the  defendant 
and  the  said  G.  H.  that  the  defendant  should  pay  to  the  said  G,  H.  part  of 
the  amount  of  the  said  bill,  to  wit,  the  sum  of  ^50,  and  that  the  defendant 
should  also  accept  a  certain  bill  of  exchange  for  and  on  account  of  the 
residue  of  the  amount  of  the  said  bill,  to  wit,  the  further  sum  of  £50,  to  be 
drawn  by  the  said  G.  H.  upon  him  the  defendant,  payable  four  months  after 
the  date  thereof  to  the  said  G.  H.  or  his  order  ;  and  the  defendant  in  fact 
says  that  afterwards,  and  before  the  said  bill  in  the  first  count  mentioned 
became  due,  and  whilst  the  same  continued  and  was  in  the  hands  of  the  said 
G.  H.  as  the  holder  thereof,  and  before  the  same  was  indorsed  to  the  plain- 
tiff, and  before  the  commencement  of  this  suit,  to  wit,  on  [t^c],  the 
defendant,  in  pursuance  of  the  said  agreement,  paid  to  the  said  G.  H.  the 
said  sum  of  £50,  and  did  then  accept  and  deliver  to  the  said  G.  H.  such 
bill  of  exchange  as  aforesaid  for  the  sum  of  £50  then  drawn  by  the  said 
G.  H.  upon  him  the  defendant,  and  payable  to  the  said  G,  H.  or  order  four 
months  after  the  date  thereof,  for  and  on  account  of  the  residue  of  the  said 
bill  in  the  said  first  count  mentioned  ;  and  the  said  G.  H.  then  accepted  and 
received  on  the  terms  aforesaid  the  said  sum  of  £50,  and  the  said  bill  for 
£50,  so  accepted  by  the  defendant  as  aforesaid,  and  the  defendant  then 
became,  and  was  [and  is]  liable  to  pay  the  said  bill  for  £50,  according  to  the 
tenor  and  effect  thereof;  (t)  and  the  defendant  further  saith,  [as  a7ite,  277, 
Form  27  ;]  and  this  the  defendant  is  ready  to  verify,  &c.  \_Add  plea  to  the 
other  counts  as  ante,  267,  Form  1. 


32.  Plea  that  the  Plaintiff  accepted  a  composition  for  the  Bill  from 

a  prior  holder,  without  Defendant' s  consent. 

Houlditch  V.  Cauty,  4  Bing.  N,  C.  418. 

33.  Indorsee  v.  Indorser ; — Plea  that  the  Plaintiff  indorsed  the  Bill 
away  before  due  to  a  person  unknown,  xcho  presented  it  to  the 
Acceptor,  by  whom  it  was  refused,  of  which  Defendant  had  no 
not  ice.  (u) 

Bartlett  v.  Benson,  Exch.  15  Law  J.  23. 

(f)  If  the  defendant  has  paid  the  bill  given  or,  if  not  due  when  the  action  was  coin- 
in  renewal,  stale  the  fact   thus;    "and  the  menced,  allege  that  "  the  time  for  payment  of 
defendant  avers  that  he  paid  the  said  bill  for  the  said  bill  for  £50  had  not  elapsed  at  the 
£50  when  the  same  became  due  and  payabie  time  of  the  commencement  of  this  suit." 
according  to  the  tenor  and  effect  thereof:"  («)  The  court  appeared  to  think  in  this 
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34.  Drawer  v.  Acceptor  ; — Plea  that  the  Bill  was  accepted  on  a  con- 
sideration to  be  received  in  future,  which  failed  before  it  took  effect 
{e.g.  that  the  Plaintiff  should  sell  Goods  to  the  Defendant,  which 
he  failed  to  do.)  iv) 

Commencement,  ante,  21,  2k]     The  said  defendant,  by his  attorney, 

as  to  the  said  \_frst~\  count  of  the  said  declaration  says  that  the  said  bill  was 
drawn  and  accepted  by  the  defendant  for  and  on  account  and  as  a  security 
for  the  price  of  certain  goods  {x)  then  bargained  and  sold  by  the  plaintiff  to  the 
defendant,  and  which  goods  were  to  be  delivered  by  the  plaintiff  to  the  defend- 
ant before  the  said  bill  should  become  due  and  payable  according  to  the  tenor 
and  effect  thereof,  to  wit,  on  the  [t^'c],  and  that  there  never  was  at  any  time 
any  value  or  consideration  for  the  defendant's  acceptance  of  the  said  bill, 
or  for  his  paying  the  amount  thereof,  or  any  part  thereof,  except  as  afore- 
said, {y)  and  the  defendant  further  saith  that  although  he  was  always  before 

the  said  bill  became  due  and  payable,  and  before  and  on  the  said  day 

of  A.  D, aforesaid,  ready  and  willing  to  accept  and  receive  the  said  goods 

upon  the  terms  aforesaid,  yet  the  plaintiff  did  not  nor  would  then  or  at  any 
other  time  deliver  such  goods  or  any  part  thereof  to  the  defendant,  but  hath 
wholly  neglected  and  refused  so  to  do  ;  [whereupon  the  defendant,  after  such 


case  that  as  the  plaintiff  had  stated  in  his 
declaration  an  indorsement  from  the  drawer 
to  himself,  it  would  be  a  departure  to  reply  to 
this  plea  that  the  unknown  person  indorsed  to 
him  for  value  before  due,  and  that  the  plain- 
tiff had  no  knowledge  of  the  lefusal  by  the 
acceptor ;  see  ante,  44. 

{v)  See  other  forms  Wells  v.  Hopkins,  4 
M.  &  \V.  7;  Camac  v.  Warriiier,  1  Com.  B. 
356.  It  is  material  to  attend  to  the  dislinctioa 
between  original  absence  of  a  consideration, 
and  ZifnUure  of  the  consideration  upon  which 
the  instrument  was  given.  In  the  formercase 
the  plea  should  aver  as  ante,  p.  274,  that  there 
was  )if D«r  any  consideration.  In  the  latter, 
the  plea  should  show  as  above  the  original 
consideration  and  its  failure.  '1  he  total 
failure  of  consideration  on  a  bill  may  arise 
where  the  consideration  for  the  bill  was  to  be 
carried  into  effect  at  a  future  lime,  and  failed 
in  being  so  ;  as  where  a  man  gives  another 
a  promissory  nore  for  the  trouble  he  will  have 
in  being  his  executor,  and  the  maker  dies  first ; 
Sollu  V.  Ilinde,  2  C.  &  M.  516;  6  C.  &  P. 
316,  S.  C.  Thus  it  would  be  a  good  plea  to 
a  bill,  that  it  was  given  for  the  purchase  money 
of  an  estate  which  had  not  been  conveyed  to 
the  defendant,  that  there  was  no  writino- 
within  the  Statute  of  Frauds,  and  that  the 
plaintiff  had  refused  to  give  possession  of  or 
convey  the  estate,  Jones  v.  Jones,  6  M.  &  W. 
84;  or  that  it  was  given  oq  condition  plaintiff 


would  pay  debts  for  defendant  which  he  had  not 
done,  Cole  v.  Cresswell,  1 1  A.  &  E.  661 .  The 
partial  failure  of  consideration  involving  a 
question  of  unliquidated  damages,  affords  no 
defence,  as  in  the  case  of  a  bill  for  the  price 
of  an  unsound  horse  warranted  sound,  but 
which  has  not  been  taken  back  ;  "^  East,  483  ; 
14  East,  486:  Mann  v.  Lent,  10  B.  &  C. 
877  ;  Spiller  v.  ]Vesllake,  2  B.  &  Aid.  155  ; 
or  for  work  which  has  been  badly  done, 
Trickei)  v.  Lame,  6  M.  &  VV.  278  ;  5.  C.  8 
Dowl.  174;  nor  can  the  failure  of  part  of  the 
consideration  be  pleaded  as  a  defence  to  the 
whole  bill,  Clarke  v.  Lazarus,  2  M.  &  G. 
167  ;  Camac  v.  U'arriner,  1  Com.  B.  356. 
The  above  plea  might  readily  be  adapted  to  a 
case  where  the  plaintiff  was  an  indorsee,  by 
adding  one  of  the  averments  at  the  end  of 
Form  27,  p.  276,  observing  the  notes  there. 

(,t)  "  Or  lend  and  advance  money,"  Ike, 
or  "  perform  certain  services."  In  the  latter 
ca'-e  rt  should  be  averred  that  the  time  for 
performing  the  services  had  elapsed ;  Abbott 
v.  Hendricks,  1  Rl.  it  G.  791.  'i'his  may 
readily  be  adapted  accordingly. 

(y)  A  plea  showing  a  consideration  for  the 
acceptance  of  a  bill  is  repugnant  and  defec- 
tive, if  it  conclude  "  that  defendant  has  not 
received  aim  value  or  consiileration  lor  the 
paymeni  thereof;"  Jii/uss  v.  U'ljlie,  1  C.  iM. 
&  R.  686  ;  ante,  39,"  Form  10,  and  41,  note 
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default  of  the  plaintiff,  and  before  the  said  bill  became  due,  to  wit,  on  [<§'C.], 
gave  notice  to  the  plaintiff  that  he  should  rescind  and  then  rescinded  and 
vacated  the  said  contract ;  and  the  defendant  further  saith  that  the  plaintiff, 
since  his  said  default,  hath  held  and  now  holds  the  said  bill  without  value  or 
consideration  ;  (z)  ]  and  this  the  defendant  is  ready  to  verify,  &c.  (a)  [Add 
plea  to  the  other  counts  as  ante,  267,  Form  1. 


35.  Drawer  v.  Acceptor ; — Plea  that  the  Bill  was  accepted  subject  to 
an  investigation  of  Accounts  between  the  Parties,  and  that  it  was 
afterwards  found  that  there  icas  no  Balance  against  the  Defendant. 

Commencement,  ante,  21,  24.]     And  the  defendant,  by his  attorney, 

as  to  the  said  \_first']  count  of  the  said  declaration,  saith  that  before  and  at 
the  time  when  the  said  bill  of  exchange  therein  mentioned  was  drawn  and 
accepted  as  aforesaid,  there  had  been  and  were  divers  accounts  between  the 
plaintiff  and  the  defendant,  but  such  accounts  were  then  open  and  unsettled, 
and  it  had  not  then  been  ascertained  whether  or  not  the  balance  of  the  said 
accounts  was  in  favour  of  the  plaintiff;  and  the  defendant  further  saith  that 
at  the  time  when  the  said  bill  was  drawn  and  accepted  as  aforesaid,  it  was 
agreed  by  and  between  the  plaintiff  and  defendant  that  the  said  accounts 
should  be  investigated  by  the  plaintiff  and  defendant,  and  an  account  stated 
between  them  respecting  the  same  at  a  future  time,  to  wit,  before  the  said 
bill  should  become  due  and  payable  according  to  the  tenor  and  effect  thereof, 
and  that  in  the  event  of  its  appearing  and  being  found,  upon  the  statement 
and  settlement  of  such  account,  that  the  defendant  was  not  indebted  to  the 
plaintiff  in  any  sum  of  money  as  the  balance  thereof  or  otherwise,  that  the 
defendant  should  not  be  called  upon  by  the  plaintiff  or  be  liable  to  pay  to 
him  the  said  bill  or  any  part  of  the  amount  thereof;  and  the  plaintiff  then 
drew  and  the  defendant  then  accepted  the  said  bill,  and  the  plaintiff  then 
received  the  same  upon  the  terras  of  the  said  agreement,  and  not  upon  any 
other  terms  or  consideration  ;  and  the  defendant  further  saith  that  after- 
wards, and  before  the  said  bill  became  due  and  payable  according  to  the 
tenor  and  effect  thereof,  and  before  the  commencement  of  this  suit,  to  wit, 
on  the day  of a.  d. ,  [exact  day  not  material^,  the  said  ac- 
counts were  investigated  accordingly  by  the  plaintiff  and  defendant,  and  an 
account  was  then  stated  and  settled  between  them  concerning  the  same,  and 
'  upon  such  accounting  it  then  appeared  and  was  found  by  them  that  the 
defendant  was  not  indebted  to  the  plaintiff  in  any   sum  of  money  whatever 

(s)  Semble,   the    allegation   between    the  of  a  different  quality  were  delivered  by  the 

brackets  is  not  necessary.  plaintiff"  and  accepted  by  the  defendant,  that 

(a)  De  injuria  might  be  replied  ;   Watson  should  be  replied  j   Wells  v.  Hopkins,  4  M.&c 

V.  Wilkes,  5  A.  &  E.'237,  post ;  but  if  goods  W.  7. 


PLEAS  IN  ASSUMPSIT:— BILLS  OF  EXCHANGE.        283 

in  respect  thereof,  nor  was  nor  is  the  defendant  indebted  to  tlie  plaintiff 
upon  or  in  respect  of  the  said  accounts  or  otherwise,  nor  hath  he  the  said 
defendant  received  any  value  for  the  said  bill,  and  by  reason  of  the  pre- 
mises, the  plaintiff,  at  the  time  of  the  commencement  of  this  suit,  held  and 
now  holds  the  said  bill  without  any  consideration,  and  seeks  to  enforce  pay- 
ment thereof  unjustly  and  in  violation  of  the  terms  of  the  said  agreement ; 
and  this  the  defendant  is  ready  to  verify,  &c.  [^Add  jdea  to  the  other  counts 
as  ante,  '^Ql,  Form  1,  and  a  plea  of  payment  or  set-off,  according  to  the  facts, 
to  the  whole  declaration. 


36.  Plea  to  a  Cheque,  that  it  ivas  given  hy  Defendant  as  executor,  to 
secure  a  Legacy,  which  the  Plaintiff  was  not  to  receive  until  the 
other  Legatees  consented,  which  they  had  not. 

Spiller  v.  Spincer,  2  M.  &  G.  295. 


37.  Drawer  v.  Acceptor,  or  Indorsee  v.  his  Indorser  ; — Plea  that  the 

Acceptance  or  Indorsement  was  obtained  hy  Fraud,  (b) 

Commencement,  ante,  21,  24.]     The  defendant,  by  his  attorney,  as 

to  the  said  {^frst'\  count,  saith  that  his  the  defendant's  acceptance  [or  "  in- 
dorsement"] of  the  said  bill  of  exchange  in  the  said  first  count  mentioned, 
was  obtained  and  procured  bi/  the  plaintiff  and  others  in  collusion  with  him 
by  fraud  and  covin ;  and  this  the  defendant  is  ready  to  verify,  &c.  (c) 
[Add  plea  to  the  other  counts  as  ante,  267,  Form  1. 

38.  Plea  to  a  Note,  that  it  was  signed  by  Defendant  as  a  Surety  for 
A.  B.,  to  whom  Plaintiff  teas  to  advance  a  sum  of  Money,  and  that 
Plaintiff,  without  Defendant' s  consent,  advanced  a  less  sum. 

Stone  v.  Compton,  5  B.  N.  C.  lit ;  and  see  Green  v.  Gosden,  2  M.  k  G.  446  ; 
Brown  V.  Wilkinson,  13  M.  &  VV.  214. 


39.  Indorsee  v.  Acceptor ; — Plea  that  the  Drawer  obtained  the  Ac- 
ceptance by  Fraud,  and  that  Plaintiff  took  the  Bill  with  notice 
thereof,  or  without  value,  or  after  due.  (d) 
Commencement,  ante,  21,  24.]     And  the  defendant,  by his  attorney, 


(h)  See  post,  title  "  Fraud."     AVhere  the  Lewis  v.  Reilly,  I  Q.  B.  349.     See  next  form 

action  is  by   an  indorsee  and  the  fraud  was  and  notes. 

committed  by  the  drawer  or  a  prior  indoiser,  (c)  De  injuria  might  be  replied,  post,  "  De 

the  plea  should  stale  such  fact,  and  then  show  injuriil." 

that  the  plaiiitifr took  the  bill  with  notice  of  (rf)  Supra,    note  (b).     In    this  case    the 

Ihe  fraud  or  without  consideration  ;  Bramah  proof,  by  the  defendant,  of  the  fraud,  puts  the 

V.  baker,  1    Bing.  N.  C.  465;  per  Tindal,  plaintiff  on  proof  of  the  consideration  given  by 

C.  J.,  Foster  v.  fearson,  1  C.  M.  &  R.  849  ;  him,  &c. ;  Duncan  v.  6cott,   1   Camp.  100  ; 
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as  to  the  said  [frst^  count,  saith  that  the  said  acceptance  of  the  said  bill  of 
exchange  was  obtained  from  him  the  defendant  by  the  said  C.  S.  [^the 
drawer^,  and  others  in  collusion  with  him,  by  fraud  and  covin,  practised  upon 
him  the  defendant  by  the  said  C.  S.  and  the  said  others  in  collusion  with 
him  j  and  the  defendant  further  saith,  *  [proceed  as  in  Form  27,  ante,  277, 
frojn  the  asterisk,  observing  the  notes  there,  (e) 


40.  Indorsee  v.  Acceptor  Cor  Drawer  J; — That  Plaintiff  has  indorsed 

away  the  Bill,  (f) 
Commencement,  ante,  21,  24'.]  —  As  to  the  said  [_Jirst^  count,  saith  that 
after  the  said  bill  of  exchange  in  that  count  mentioned  was  indorsed  to  the 
plaintiff,  and  before  the  commencement  of  this  suit,  to  wit,  on  [4"C.],  he  the 
plaintiff  indorsed  and  delivered  the  said  bill  (the  same  being  payable  to 
order  and  transferable  by  indorsement)  upon  and  for  a  valuable  and  suffi- 
cient consideration,  to  a  person  whose  name  is  to  the  defendant  unknown,  [or 
"  to  one  G.  H."]  and  the  defendant  then  became  and  was  and  is  liable  to  pay 
the  said  sum  in  the  said  bill  specified  to  the  said  person  to  whom  the  said 
bill  was  so  indorsed,  and  who,  from  the  time  of  such  indorsement  until  and 
at  and  after  the  time  when  this  action  was  commenced,  hath  been  and  is  the 
holder  of  the  said  bill ;  and  this  the  defendant  is  ready  to  verify,  &c.  [Add 
plea  to  the  other  counts,  as  in  Form  1,  ante,  267. 


41.  Drawer  or  Indorsee  v.  Acceptor  ; — That  the  Bill  has  been  lost 
hy  the  Plaintiff,  (g) 
Commencement,  ante,  21,  24.]     —  As  to  the  said  [first']  count,  saith  that 


Bayley  v.  Bidwell.  13  M.  &  W.  73;  ante,  p. 
275,  note  (j).  It  is  not  sufficient  to  allege 
that  the  plaintiff  was  guiliy  of  gross  negligence 
in  taking  the  bill ;  U titer  v.  Rich,  W  A.  &c 
E.  788,  as  the  holder  of  negociable  secu- 
rities, transferable  by  delivery,  or  indorsement 
in  blank,  may  give  a  title  which  he  does  not 
himself  possess,  to  a  person  who  lakes  ihem 
bnnd  fide  for  value  before  they  aie  due ; 
Haynes  v.  Foster,  2  C.  &  M.  237  ;  Foster  v. 
Pearson,  1  C.  M.  &  R.  849.  Gross  negli- 
gence may,  however,  be  evidence  under  the 
above  plea,  as  one  of  the  ingredients  from 
which  a  jury  may  infer  mala  fides  ;  Goodman 
V.  Uarveu,  4  A.  &  K.  870.  But  unless  the 
jury  come  to  the  conclusion  that  the  plaintiff 
was  in  jinvity  with,  or  had  knowledge  of,  the 
conduct  of  a  previous  indorser,  it  will  be  no 
defence  to  an  action  on  the  bill,  even  that 
such  previous  indorser  stole  it,  ihid. ;  and 
Arboin  v.  Anderson,  1  Q.  B.  504;  Robinson 
V.  Reynolds,  1  G.  &  D.  626;  S.  C.  1  Q.  B. 
196. 

(e)  De  injurid  may  be  replied,  post,  p.  302. 

(/)  See  form,  \c.  Jones  \.ilndd,  4  Bing. 


663  ;  and  see  Wright  v.  Watts,  3  Q.  B.  89. 
This  plea  cannot  fairly  and  effectually  be 
pleaded  in  cases  where  the  plaintiff  has  had 
the  bill  returned  to  him,  and  is  the  holder. 
It  compels  him,  however,  in  his  replication, 
to  reply  that  he  afterwards  took  it  up,  or  he 
may  reply  that  the  plaintiff  was  the  holder  at 
tlie  time  of  the  commencement  of  this  suit, 
without  this,  that  A.  B.  was  the  holder,  &c. 
See  form,  &c.  Frazer  v.  Welsh,  8  ]M.  &  W. 
639.  Instances  of  bad  replications  to  this 
plea,  Schild  V,  Kilpin,  8  M.  &  W.  676; 
Basan  v.  Arnold,  8  Dowl.  357  ;  S.  C.  6  M.  & 
\V.  559.  In  Frazer  v.  Welsh,  Alderson,  B., 
seemed  to  think  that  the  plea  itself  was  bad, 
as  an  argumentative  denial  that  the  plaintiff 
was  the  holder  at  the  commencement  of  the 
suit.  If  an  overdue  bill  be  indorsed  after 
action  brought,  the  indorser,  with  notice  of 
the  action,  has  no  right  of  action  on  the  bill  ; 
Jones  V.  Lane,  3  You.  &:  Col.  281. 

(g)  See  the  law  upon  this  subject,  Chitty 
on  iiills,  9th  ed.  255  ;  Hansard  v.  Robinson, 
7  B.  &  C.  90. 
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he  hath  always  been  and  still  is  ready  to  pay  the  said  bill  of  exchange  in  the 
said  [JirsQ  count  mentioned,  on  the  same  being  produced  and  given  up  to 
him  ;  [and  that  the  said  bill  hath  not  ever  been  produced  or  presented  to  him 
for  payment  thereof] ;  (h)  and  the  defendant  further  saith  that  the  plaintiff, 
after  he  became  the  holder  of  the  said  bill  as  aforesaid,  to  wit,  on  [c^c.  exact 
day  not  material^,  lost  the  said  bill,  and  thence  hitherto  hath  been  and  still  is 
unable  to  find  or  produce  the  same,  or  give  up  the  same  to  the  defendant  on 
his  paying  the  same ;  and  the  said  bill,  from  the  time  when  the  said  plaintiff 
lost  the  same,  hath  not  been,  nor  is  the  same  in  the  possession,  custody, 
power,  or  controul  of  the  plaintiff;  and  the  defendant  says  that  the  said  bill, 
at  the  time  when  it  was  so  lost  as  aforesaid,  was  indorsed  in  blank,  and  not 
specially,  and  was  and  is  transferable  by  delivery  ;  (i)  and  this  the  defendant 
is  ready  to  verify.     \_Add  ■plea  to  the  other  counts,  as  in  Form  1,  ante,  267. 


42.  Plea  hy  Drawer  to  Declaration  averring  "  no  effects"  with 
Drawee,  instead  of  notice  of  dishonour,  (see  ante,  87,  Form  15); — 
That  Defendant  expected  Assets,  &^c.  (/■) 

Commencement,  ante,  21,  24.]  —  As  to  the  said  \_fi'!>t~\  count,  saith  that 
before  and  at  the  time  when  the  said  bill  of  exchange  in  that  count  mentioned 
became  and  was  due  and  payable,  he  the  defendant  had  reasonable  ground 
and  reason  to  expect  and  suppose  and  did  then  expect  and  suppose  that  the 
said  bill  would  be  paid  by  the  said  E.  F.  when  due,  according  to  the  tenor  and 
effect  thereof,  in  this,  to  wit,  (/)  that  before  the  same  became  due,  to  wit,  on 
[i^'c],  he  the  defendant  placed  in  the  hands  of  one  O.  P.,  his  agent  in  that 
behalf,  a  certain  sum  of  money,  sufficient  for  the  payment  of  the  said  bill,  to 

wit,  the  sum  of  £ ,  with  directions  and  authority  to  him  the  said  O.  P. 

to  deliver  the  said  sum  to  the  said  E.  F.,  to  enable  him  to  pay  and  satisfy 
the  said  bill  when  due,  according  to  the  tenor  and  elTect  thereof;  and  the 
defendant  avers  that  he  did  not  at  any  time,  before  or  at  the  time  when  the 
said  bill  became  due,  according  to  the  tenor  and  effect  thereof,  withdraw  the 
said  sum  or  any  part  thereof  from  the  hands  of  the  said  O.  P.  or  revoke 
such  authority  to  him  given  as  aforesaid  ;  (m)  and  the  said  O.  P.  ought  to 
have  delivered  the  said  sum  to  the  said  E.  F.  for  the  purpose  aforesaid  ;  and 


(/i)  Qii(f»c  as  to  this  allegation  ;  omit  it  if  the  ground  for  this  expectation  1     Upon  priu- 

thebill  were  duly  presented  for  payment,  and  ciple  it  would  seem  to  be  proper  to  do  so  ; 

the  loss  were  afterwards.    The  loss  even  after  but  in  case  of  doubt  or  complexity  a  general 

the  dishonour  affords  a  defence;  Hansard  v,  plea    not   showing   such    reasons   should    be 

Robinson,   iihi  supra.     But  the  bill  need  not  risked  instead  of  this  form  ;  or  the  plea  may 

be  produced  after  judgment  by  default ;  Lane  state  that  defendant  had  effects,  «Scc.  conclude 

V.  Multins,   1   D.  N.  S.  562  ;  S.  C,  2  Q.  B.  to  the  country,  see  form,&:c.  Terry  v.  Parker, 

254.  6A.&E.504. 

(«)  This  allegation   is  material;    Wain  v.  (m)  Or  instead  of  the  above,  state    any 

Walters.  10  A.  i\  E.  616.  other  reasonable  giound  of  excuse  upou  the 

(k)  Cliitly  on  Bills,  9tli  cd.  436.  same  principle;    see  the  cases  in  Chitty   on 

(/)  QiKcre,  whether  it  be  necessary  to  stale  Bills,  433,  6tc.  and  notes,  9tli  cd. 
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this  the  defendant  is  ready  to  verify,  &c.     [Add  plea  to  the  other  counts  as 

in  Form  1,  ante,  267. 

— ♦ — 

43.  Plea  to  a  similar  Declaration,  that  one  P.  was  liable  to  Defend- 
ant for  the  amount  of  the  Bill,  and  that  there  were  mutual  accounts 
betueen  P.  and  the  Acceptor,  and  that  Defendant  drew  and  the 
Acceptor  accepted  for  and  on  account  of  the  premises,  and  in  the 
belief  that  the  Acceptor  would  pay  when  due,  and  Replication  in 
denial. 

Terry  v.  Parker,  6  A.  &  E.  503.  (n) 


44.  Indorsee  v.  Drawer; — Plea  of  discharge  by  time  given  to  the 

Acceptor,  (o) 

Commencement,  ante,  21,  24.]  —  As  to  the  said  \^first'\  count,  saith  that 
after  the  said  bill  of  exchange  in  that  count  mentioned  became  due,  and 
before  the  commencemeut  of  this  suit,  to  wit,  on  [^-c,  exact  day  not  mate- 
rial,'] it  was  agreed  by  and  between  the  plaintiff,  then  being  the  holder  of  the 
said  bill,  and  the  said  E.  F.  [the  acceptor'],  without  the  defendant's  consent, 
that  the  plaintiff  should,  for  a  certain  good  and  sufficient  consideration,  to 
wit,  the  consideration  hereinafter  mentioned,  give  the  said  E,  F.  time  for  the 
payment  of  the  amount  due  upon  the  said  bill  for  a  certain  period,  to  wit,  until 
the  bill  of  exchange  hereinafter  mentioned  to  have  been  given  to  the  plaintiff 
should  become  due  according  to  the  tenor  and  effect  thereof;  and  that,  for 
securing  the  payment  of  the  amount  due  upon  the  said  bill  in  the  said  first 
count  mentioned,  and  for  and  on  account  thereof,  the  plaintiff  should  draw 
upon  the  said  E.  F.  and  that  he  should  accept  a  certain  other  bill  of  ex- 
change, bearing  date  a  certain  day,  to  wit,  the  day  and  year  last  aforesaid, 
for  the  amount  of  the  said   first-mentioned  bill,  with  interest  due  thereon 

and  expenses  in  respect  thereof,  to  wit,  the  sum  of  <£ ,  payable  a  certain 

time,  to  wit,  [two  months]  after  the  date  thereof,  to  the  plaintiff  or  order  ; 
and  the  defendant  further  saith  that  in  pursuance  of  such  agreement  the 

(n)  It  would  also  be  an  answer  to  a  decla-  a  longer  time  was  thus  given  than  that  in 

ratloD  containing  such  an  averment,  to  show  which,  by  the  practice  of  the  Court,  judgment 

that  the  defendant  had  a  remedy  over  against  might   have  been  obtained   against  the   ac- 

some  third  person,  in  which  case  he  is  en-  ceptor ;  Kennard  v,  Knott,  4  iM.  &G.  474. 

titled  to  notice  J   Noitnn  v.  Pickering,  8  B.  &  But  if  the  plea  merely  aver,  as  in  the  text,  an 

C.610  ;  Cory  v  Scott,  3  B.  &  Aid.  619.  agreement  to  forbear,  then,  it  seems,  that  the 

(o)  As  to   this  defence,  see  Price  v.  Ed-  fact  that   the    agreement  was   by   a  judge's 

mnnds,  10  B.  &  C.583  ;   Whitjietd  v.  Hodges,  order,  and  that  no  longer  time  was  given  than 

I   M.  &c  \V.  679.       ]as  necessary    to   show  the  acceptor  would  have  had  by  the  practice 

that  the  holdei  legally  hotniti  himself  to  give  of  the  Court,  should    be   specially    replied; 

lime,  and  therefore  if  the  time  was  given  by  Isaac  v.  Daniel,  Q.  B.   Hil.  T.    1846.     But 

consenting  to  a  judge's  order,  it  must  appear  Wightman,  J.,  seemed  to  think  in  that  case 

by  the  order,  if  set  out  in  the  plea,  that  pro-  that  those  facts  might  be  proved  under  a  re- 

ceediiigs   were    in    the    mean    time    stayed,  plication  denying  the  forbearance.     See  also 

Michael  v.  Myers,  6  M.  &  G.  702  ;  and  that  James  v.  Williams,  13  M.  6c  W,  828. 
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plaintiff  afterwards  and  before  the  commencement  of  this  suit,  to  wit,  on 
[4-c.],  (p)  drew  and  the  said  E.  F.  then  accepted  such  last-mentioned  bill 
for  securing  the  payment  of  the  amount  due  upon  the  said  bill  in  the  \_first'\ 
count  mentioned,  with  interest  as  aforesaid,  and  for  and  on  account  thereof; 
and  the  said  E.  F.  then  delivered  the  said  bill  so  accepted  by  him  as  afore- 
said to  the  plaintiff,  and  the  plaintiff  then  received  the  same  for  and  on 
account  of  the  said  bill  in  the  first  count  mentioned,  and  all  the  moneys  due 
thereon,  on  the  terms  aforesaid,  without  the  defendarit's  consent ;  (q)  and 
the  defendant  further  says  that  he  did  not  at  any  time  consent  to  approve  of 
or  ratify  the  said  agreement ;  (r)  and  this  the  defendant  is  ready  to  verify, 
&c.     [_Add  plea  to  the  other  counts  as  in  Form  1,  ante,  267. 


45.  Plea  of  Discharge  hy  taking  a  Cognovit. 
Hallv.  Co;e,4A.  &  E.  577. 


46.  Indorsee  v.  Indorser — Discharge  hy  giving  time  to  a  Party 
intermediate  between  the  Plaintiff  and  the  Defendant. 

Lyon  V.  Holt,  5  M.  &  W.  250.  N.  B.  It  was  held  in  that  case  that  the 
indorsement  of  the  party  to  whom  the  time  was  given  was  material  to  be 
proved. 

— ♦ — 

47.  Plea  to  a  Declaration  by  Bankers  on  a  Bill,  that  it  was  drawn 
for  a  Customer's  account,  consisting  of  Moneys  advanced  on  un- 
stamped Checks  liable  to  the  stamp  duty,  (s) 

Commencement,  ante,  21,  24'.1  —  As  to  the  said  {_frst']  count,  says  that 
before  and  at  the  time  when  the  said  bill  of  exchange  was  indorsed  to  the 
said  banking  company  as  aforesaid,  the  defendant  resided  and  carried  on 

business  at  L P ,  in   the   county  of  W ,  and  the  said  banking 

company  carried  on  and  transacted  the  business  of  bankers  at  W ,  in  the 

county  of  S ,  being  at  a  greater  distance  than  fifteen  miles,  to  wit,  at  the 

distance  of  thirty-five  miles  and  upwards,  from  L. P aforesaid,  and 

the  said  banking  company  did  not  carry  on  or  transact  the  business  of  bankers 
at  any  time  within  the  distance  of  fifteen  miles  from  L P aforesaid  ; 

(p)  Ste  post,  p.  289,  note  (t).  charge  the  subsequent  parties;  Clark  v,  Wil- 

(9)  It  appears  to  be  safer,  if  not  necessary,  son,  3  M.  &  W.  208  ;    Lyon  v.  Holt,  5  M.  & 

in  Uie  above  case   to  show  that  the  arrange-  W.  250. 

ment  for  giving  lime  was  actually   perfected  (r)  As  to  this  allegation,  Smithy.  Winter, 

and  carried  into  eflfect  by  the  plaintitt"  taking  4  iM.  &  W.  461. 

the  new  bill.     But  in  general  a  mere  binding  (s)  This  plea  is  founded  on  the  stamp  act, 

agreement  to  give  time  between  prior  parties  55  G.  3,  c.  184,  s.  13 ;  9  U.  4,  c.  49,  s.  15. 

to  the  bill,  founded  upo,,  afresh  and  s„llicient  See  Greene  v.  AUday,  1  Gale,  218. 

consideration,  would   seem  I'/w  facto  to  dis- 
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and  the  defendant  further  says  that  the  consideration  given  by  the  said  bank- 
ing company  for  the  indorsement  of  the  said  bill  by  the  defendant  to  them, 
consisted  and  doth  consist  of  certain  moneys  heretofore,  to  wit,  on  [4-c.],  and 
on  other  days  and  times  before  the  cominencement  of  this  suit,  paid  and 
advanced  by  the  said  company  to  and  for  and  on  the  account  of  the  defend- 
ant, at  his  request,  upon,  in  pursuance  and  in  payment  of  certain  drafts  and 
orders  then  respectively  made  and  issued  by  the  defendant,  and  drawn  by 
him  upon  the  said  banking  company,  and  which  drafts  and  orders  were  re- 
spectively for  sums  above  40*.  payable  to  the  bearer  on  demand,  and  made 
and  issued  by  the  defendant  in  England,  at  a  greater  distance  than  fifteen 

miles  from  W aforesaid  and  any  place  where  the  said  banking  company 

transacted  the  business  of  bankers,  to  wit,  at  L P aforesaid,  and 

were  not  stamped  as  bills  of  exchange,  nor  was  either  of  them  stamped  as  a 
bill  of  exchange  or  with  any  stamp  duty,  as  required  by  law  in  that  behalf, 
nor  did  the  said  drafts  and  orders,  or  any  or  either  of  them,  truly  specify 
and  express  the  place  where  they  were  respectively  issued ;  and  the  defend- 
ant further  says  that  the  said  banking  company  then  paid  the  said  drafts 
and  orders  respectively,  and  caused  and  permitted  the  same  to  be  paid  as 
aforesaid,  then  well  knowing  that  the  same  w^ere  respectively  made  and  issued 

at  a  greater  distance  than  fifteen  miles  from  W aforesaid  and  any  place 

where  the  said  banking  company  carried  on  and  transacted  the  business  of 
bankers,  and  knowing  that  the  place  where  the  same  were  respectively  made 
and  issued  was  not  truly  specified  therein,  and  knowing  that  the  same  did 
not  fall  within  the  exemption  in  favour  of  drafts  or  orders  for  the  payment 
of  money  to  the  bearer  upon  demand  drawn  upon  bankers,  or  persons  acting 
or  transacting  the  business  of  bankers,  contained  in  the  statutes  in  such  case 
made  and  provided,  and  the  schedule  thereto  annexed,  but  were  liable  re- 
spectively to  stamp  duty  in  that  behalf,  contrary  to  the  statutes  in  such  case 
made  and  provided ;  and  the  defendant  says,  that  there  never  was  any  con- 
sideration for  the  said  banking  company  taking  or  holding  the  said  bill  other 
than  and  except  the  said  moneys  so  paid  and  advanced  by  them  in  pur- 
suance and  in  payment  of  the  said  drafts  and  orders  hereinbefore  particularly 
mentioned ;  and  this  the  defendant  is  ready  to  verify,  &c.  ^Add  plea  to  the 
other  counts  as  in  Form  1,  ante,  267. 


REFERENCE  TO  OTHER  FORMS,  &'C. 

48.  Indorsee  v.  Acceptor  ; — Plea  that  an  intermediate  indorser  was  a 
married  woman;  and  Replication  that  she  indorsed  with  the  autho- 
rity of  her  Husband. 

Prince  v.  Brunatli,  1  B.  N.  C.  435. 
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49.  Plea  that  the  Plaintiff  is  a  convicted  Felon. 
Bullock  V.  Dodds,  2  B.  &  Aid.  258  ;  and  see  as  to  the  law  on  this  subject, 
Lambert  v.  Taylor,  4  B.  &  C.  138;  Doe  v.  Fritchard,  5  B.  &  Adol.  765. 


50.  Indorserv.  Acceptor ; — Plea  no  consideration  for  Acceptance,  and 
that  hy  agreement  between  the  Drawer  and  Plaintiff,  the  latter  was 
only  to  enforce  the  Note  on  certain  conditions,  which  the  Drawer  had 
not  complied  with. 

Edwards  v.  Jones,  2  M.  &  W.  414 ;  S.C.5  Dowl.  385. 


5 1 .  Payee  v.  Maker  of  a  Note  ; —  That  it  ivas  given  to  a  Loan  Society 
hy  the  Defendant  as  a  surety  only,  and  that  it  was  not  to  he  enforced 
without  notice. 

Brown  v.  Langley,  4  M.  &  G.  4fi6. 


52.  Indorseev .  Maker  of  a  Note ; — That  it  wasgiven  to  secure  advances 
from  one  Bank  to  another,  and  was  not  to  he  enforced  if  those  ad- 
vances were  repaid  hefore  the  Note  became  due,  which  they  were. 

Richards  v.  Macey,  14  M.  &  W.  484. 


o3.  Indorsee  v.  Indorser  ; — Plea,  that  the  Drawer  {who  indorsed  to 
Defendant)  and  the  Plaintiff  were  the  same  persons ;  (s)  Replication, 
that  the  Defendant  indorsed  for  the  Acceptor  s  accommodation,  to 
whom  Plaintiff  gave  consideration. 

Wilders  v.  Stevens,  15  L.  J.  108,  Exch. 


BILL  TAKEN  FOR  THE  DEBT. 


1.  Plea  that  the  Defendant  accepted  a  Bill  of  Exchange,  not  yet  due, 
on  account  of  the  Debt,  {t) 
Commencement,  ante,  21,  24.]     —  As  to  the  sum  of  £ ,  parcel  of  the 


(i)  As  to  this  defence,  see  Bis/iop  V.  Hay-  security,  without  showing  that  the  bill  was 

vard,  4  1.  R.  470.  taken"  in  satisfaction  of  the  claim  and  da- 

(0  It  is  a  good  plea  to  an  action  for  a  dtht  mages,"  i\c. ;  see  the  cases  Kearslakev.  Mor- 

(noi  unliquidated  damages.  G>i^{/.s  v.Ouen,  gav,  5T.  K.  513;  Kendrickv.  I.omai,1  C.&c 

13  M.  Ac  \V.  58).  that  the  defendant  has  ac  J.  405  ;  Simon  v.  Uoijd,  2  C  M.  &  R.  187  ; 

cepted  or  indorsed  to  the  plaintiflT  "  for  and  but  lliis  only  applies  to  a  ue^ociable  security, 

on  account  thereof  a  bill  or  other  ncgociable  Giiffiihs  v.  Owen,  13  IM.  &  W.  58  ;  5.  C.  2 

u 
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moneys  in  the  declaration  mentioned,  (u)  and  the  said  causes  of  action  in  re- 
spect thereof,  says  that  after  the  making  of  the  said  promises  as  to  the  said  sum 

of  £ ,  and  before  the  commencement  of  this  suit,  to  wit,  on  [^t.  date  of 

bill,']  *  the  plaintiff  made  and  drew  his  certain  bill  of  exchange  (x)  in  writing, 
bearing  date  [<5'C.],  and  thereby  required  the  defendant  [two  months]  after 
the  date  thereof,  which  period  had  not  elapsed  at  the  time  of  the  comntience- 
ment  of  this  suit,  (?/)  to  pay  to  the  plaintiff  or  order  (z)  a  certain  sum,  to  wit, 
the  sum  of  £ ,  (a)  and  the  defendant  then  accepted  the  said  last  men- 
tioned bill,  and  then,  and  before  the  commencement  of  this  suit,  to  wit,  on 
[4-c.]  delivered  the  same  to  the  plaintiff,  who  then  took  and  received  the 
same  of  and  from  the  defendant  (6)  for  and  on  account  of  the  said  sum  of 

£ ,  parcel,  &c.  and  the  said  causes  of  action  in  respect  thereof;  and  this 

the  defendant  is  ready  to  verify,  &c.  (c)  [^Add  plea  to  the  residue  of  the  de- 
claration, as  in  Form  1,  ante,  p.  267. 


D.  &  L.  190.  The  right  to  sue  for  the  ori- 
ginal debt  revives  in  such  case  if  the  bill  be 
dishonoured,  id.  Where  the  action  is  on  a 
bill  or  note,  the  plea  should  allege  tliat  both 
the  one  given  in  substitution  and  also  the  one 
on  whicii  the  action  is  brought  were  out- 
standing at  the  commencement  of  the  suit, 
Goldshede  v.  Cotterell,  2  M.  &  W.  20,  Boy- 
dell  V.  Champneys,  2  M.  ic  W.  435,  or  else 
the  second  bill  should  be  pleaded  as  having 
been  given,  Crisp  v.  Griffiths,  2  C.  JM.  &  1\. 
159,  and  taken  in  accord  and  satisfaction  of 
the  debt  and  damages.  In  the  latter  case,  as 
the  remedy  would  not  revive  with  the  dis- 
honour of  the  second  bill,  a  replication  that  it 
was  so  dishonoured  was  held  bad,  Sard  v. 
Bhodes,  1  iM.  6c  W.  155,  and  see  form  of  plea 
there  ;  and  see  Thompaon  v.  Fercevat,  5  13.  & 
Ad.  925 ;  Kirwan  v.  Kirwun,  2  C.  M.  &  R. 
617.  See  form,  &:c.of  plea  of  accord  and  satis- 
faction by  delivering  another  bill  to  a  prior 
holder  before  the  indorsement  to  the  plaintiff, 
Lewis  V.  Lyster,  2  C.  i\I.  &  R.  704.  Plea  of 
bill  given  "  to  take  np"  and  "  in  lieu  of'' 
another,  Goldshede  v.  Cottrell,  2  iM.  &  VV. 
20.  In  such  case  it  is  a  question  for  the  jury 
whether  the  bill  is  given  in  substitution  or 
only  to  gain  time  for  payment;  ibid.  Evi- 
dence necessary  to  show  that  a  bill  has  been 
accepted  in  satisfaction  ;  Baker  v.  Jubber,  1 
M.  6c  G.212.  The  presumption  in  the  first 
instance  will  be  that  the  bill  was  given  "  for 
and  on  account  ;"  Sayer  v.  IVagstaff,  5 
Beav.  415.  Payment  by  bill  to  an  agent  of 
the  plaintifl",  and  replication  that  the  agent 
took  it  without  plaintiffs  authority,  and  that 
it  was  returned  to  defendant ;  Huxley  v.  Bell, 
7  M.  6c  G.  51  ;  S.  C.  2  D.  &  L.  340. 

(u)  It  is  a  rule  that  a  bill  for  a  smaller 
sum  cannot  be  pleaded  as  taken  on  arrount  of 
a  larger,  aliter  in  accoid  and  satisfaction  ; 
Sybec  V.  Tripp,  Exch.  Hil.  T.  1846.  This 
piea  must  therefore  be  confined,  as  above,  to 
so  much  of  the  moneys  or  debt  sued  for  as 
the  bill  will  cover,  and  no  more,  otherwise 
the  plea  will  be  s-ubstantially  bad ;  Thomas 
V.  Healhoni,  2  B.  &  V.  477. 


(i)  A  misdescription  in  setting  out  the  bill 
in  a  material  part  would  not  be  amendable  at 
the  trial ;  David  v.  Preece,  5  Q.  B.  440.  If 
a  blank  stamp  was  accepted  by  the  defendant 
and  remitted  to  the  plaintitf  to  fill  in  his  name, 
it  should  be  so  pleaded  ;  Baker  v.  Jubber,  1 
M.&:  G.212. 

(  v)  It  seems  to  be  necessary  to  show  this, 
at  least  where  defendant  as  acceptor  was  the 
primary  debtor ;  see  Simon  v.  Lloyd,  2  C.  M. 
&  R.  187,  cited  post.  Form  3,  and  note  (g)  ; 
and  it  must  be  proved  also  where  the  bill  is 
not  given  in  satisfaction  of  the  debt ;  Gold- 
shede V.  Cottrell, 2  M.  &  W.  20.  In  Rear- 
slake  V.  Morgan,  5T.  R.513,  the  plea  showed 
that  the  note  was  due  before  action  ;  but  there 
the  note  was  made  by  a  third  person  and  in- 
dorsed by  defendant.  It  is  not  necessary  to 
show  that  the  bill  was  paid  by  the  defendant 
or  indorsed  awav  before  action  by  the  plain- 
tiff ;  Mercer  v.  Cheese,  4  M.  &  G.  804.  Such 
an  averment  would  be  proper  where  the  second 
bill  was  overdue  before  action  ;  see  form, 
&c.  Maillard  v.  JJuke  of  Argyll,  1  D.  6c  L. 
536 ;  S.  C.  6  M.  &:  G.  40. 

(s)  It  must  appear  that  the  instrument  was 
a  negociable  security,  and  that  the  plaintiff 
took  an  interest  in  it ;  James  v.  Tl'i//iams,  13 
JM.  &  \V.828-,  S.C.2  D.  &  L.  713. 

(a)  See  su/)ra,  note  (»()• 

(b)  It  must  be  distinctly  alleged  that  the 
bill  was  given  by  defendant  and  received  by 
plaintiff  on  account,  6cc.;  Simon  v.  Lloiid,  2 
C.  JM.  &  R.  187;  post,  291.  note  (^■).  A 
plea  stating  that  the  bill  was  taken  "  for  and 
on  account  and  in  payment.  Sec,"  was  held 
good  on  special  demurrer  ;  the  Court  said 
that  the  word  "  payment"  did  not  necessarily 
import  accord  and  satisfaction,  Maillard  v. 
Duke  ofArgyle,  1  D.  &:  L.  536  ;  S.  C.  6  U. 
&  G.  40.  So  the  words  "  in  discharge," 
similarly  occurring  in  a  plea  of  this  nature, 
will  be  taken  to  mean  "  for  and  on  account;" 
Emblin  V.  Darivell,  1  D.  &  L.  591. 

(r)  De  injuria  might  be  replied,  post ;  it 
would  put  the  defendant  on  proof  that  the 
bill  was  applicable  to  and  taken  for  the  debt 
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2.  Replication  {to  a  Plea  that  the  Defendant  accepted  a  Bill  on 
account)  that  the  Bill  was  dishonoured  when  due.  {d) 

Commencement,  ante,   2.3.]     And  the  plaintiff,  as  to  the  said  plea  as  to 

the  said  sum  of  £ ,  parcel,  &c.  saith  that  the  said  bill  of  exchange  in  the 

said  plea  mentioned  became  and  was  due  and  payable  according  to  the  tenor 
and  effect  thereof  before  the  commencement  of  this  suit,  to  wit,  on  [4'<^.]'  ^'^'' 
that  the  defendant  did  not  nor  would  when  the  same  became  so  due  and 
payable  as  aforesaid,  or  at  any  other  time  before  or  since,  pay  the  amount  of 
the  said  bill  or  any  part  thereof ;  and  the  plaintiff,  before  and  at  the  time  of 
the  commencement  of  this  suit,  held  and  now  holds  the  said  bill  unpaid  and 
unsatisfied,  (e)  although  the  defendant  hath  often  been  requested  (/")  to  pay 
the  same  ;  and  this  the  plaintiff  is  ready  to  verify,  &c.  [^Add  plea  to  the 
other  counts  as  ante,  Form  1,  p.  267. 


3.  Plea  that  the  Defendant  accepted  a  Bill  not  due,  in  payment  of  the 
Debt,  and  for  Plaintiff' 's  Accommodation,  and  delivered  it  to  the 
Plaintiff  without  a  Drawer  s  name  attached  thereto. 

Simon  v.  Lloyd,  2  C.  M.  &  R.  187  ;   ,S'.  C.  3  Dowl.  813.  (,^) 


4.   That  the  Defendant  indorsed  a  Bill  to  the  Plaintiff  on  account  of 

the  Debt. 

As  in  the  first  form,  p.  289,  to  the  asterisk.']  —  the  defendant,  for  and  on 

account  of  the  said  sum  of^B ,  parcel,  &c.,  and  the  said  cause  of  action  in 

respect  thereof,  indorsed  and  delivered  to  the  plaintiffa  certain  bill  of  exchange 
in  writing,  bearing  date  [^-c.],  heretofore,  to  wit,  on  the  day  and  year  last 
aforesaid,  drawn  by  the  defendant  (h)  on  and  accepted  by  one  E.  P.,  and 
whereby  the  defendant  requested  the  said  E.  F.  to  pay  to  him  the  defendant 


sued  for.     It  is  not  proper  where  the  defend-  indorser  of  the  bill,  it  should  be  averred  that 

ant  can  prove  that  such  was  the  case,  and  the  it  was  presented  for  payment  when  due,  and 

plaintiff  relies  on  a  subsequent  dishonour  of  that  defendant  had  due  notice  of  dishonour ; 

the  bdl  ;  see  next  form.     Kew  assign  if  such  see  forms  ante,  83  to  85. 

a  bill  was  once  received  for  a  former  similar  (  g)  The  plaintiff  replied  that  the  bill  re- 

'Icbt.  mained  in  his  hands  unnegociated  and  unpaid, 

(d)  See  Atkinson  v.  Hav;don,2  A.  &  E.  and  without  any  drawer's  name  put  to  it; 
628.  Held  that  the  replication  was  no  answer  to 

(e)  Sembte,  this  allegation  is  necessary,  be-  the  plea,  and  that  the  plea  was  good,  at  least 
cause  it  would  be  a  defence  to  an  action  for  a  as  it  was  not  demurred  to.  Semhle,  it  was  not 
debt,  that  a  bill  has  been  given  for  it  by  de-  open  even  to  a  demurrer.  The  plea  there  may 
fendant,  and  is  outstanding  in  the  hands  easily  be  adapted  to  the  case  where  the  de- 
of  another  party  ;  per  Parke,  15.  Botidell  v.  fendant  indorsed  a  bill  to  the  plainliflf  on  ac- 
Chanipneiis,  2  M.  6t  \V.  435  ;  and  see  Gold-  count  of  the  debt. 

shede  v.Cntteiitl,  ih.  20  ;  ante, p.  280,  n.  (i),  (/i)  Or  if  a  third  person  were  the  <lrawer, 

(/)   The  defendant  being  the  acceptor  was  aver  that  fact  and  state  his  indorsement  to  the 

not  enlitlrd  to  presentment  or  demand  of  pay-  defendant. 
nieiit.     If  the  defendant  were  the  drawer  or 

f  2 
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or  order  [two  months]  after  the  date  thereof  [add,  if  the  fact  be  so,  "  which 

period  had  not  elapsed  when  this  action  was  commenced,"]  the  sura  of  ^ 

for  value  received,  and  the  plaintiff  then  took  and  received  [Sfc.  proceed  and 

conclude  as  in  Form  1,  p.  280. 

— ♦ — 

5.   That  Defendant  indorsed  to  the  Plaintiff  on  account  a  Bill  upon 
a  third  Person,  and  was  discharged  from  it  hy  laches,  {i) 

Commencement,  ante,  21,  24.]     As  to  the  sum  of  £ ,  parcel  of  the 

moneys  in  the  said  declaration  mentioned,  and  the  said  causes  of  action  in 
respect  thereof,  saith  that  [c^'C.  proceed  as  in  last  form  to  the  end,  showing  that 
plaintiff  took  the  bill  on  account,  and  then  proceed ;]  and  the  defendant  avers 
that  the  said  bill  so  taken  by  the  plaintiff  as  in  this  plea  mentioned,  became 
and  was  due  and  payable  before  the  commencement  of  this  suit,  to  wit,  on 
[d^c],  but  was  not  presented  for  payment  thereof  on  the  day  when  the  same 
became  due  and  payable,  according  to  the  tenor  and  effect  thereof,  [or  "  that 
the  defendant  had  not  due  notice  of  the  non-payment  of  the  said  bill  when 
the  saine  became  due  and  payable  according  to  the  tenor  and  eflPect  thereof," 
according  to  the  fact  {Jc)'\ ;  and  this  the  defendant  is  ready  to  verify,  &c. 
[^dd plea  to  the  other  counts,  ante.  Form  1,  p.  267. 


CARRIERS. 


Effect  of  non  assumpsit,  ante,  226  ;  see  the  Forms  in  Case,  jmst. 


1.  Plea  that  the  Plaintiff  did  safely  carry  and  delivei'  the  Goods. 
Commencement,  ante,  21,  24.]     1.  [Plead  non  assumpsit,  if  the  bailment  or 


(i)  This  must  be  specially  pleaded,  and  can-  been  satisfied  before  action,  or  the  plaintiff 

not  be  relied  on  under  non  assumpsit ;    Green  having  indorsed  it  away,  and  not  then  being 

V.  Smithies,  1  Q.  B.  798.     It  would  probably  the  holder,  or  on  account  of  laches  in  pre- 

be  sufficient  in  this  plea  to  show  merely  that  senting  it  or  giving  notice  of  dishonour,  it  may 

the   plaintiff  took  another   bill    on  account,  be  better  at  once  to  plead  such  matter  also, 

upon  the  piinciple  of  Form  1,  ante,  289  ;  be-  upon  tlie  principle  of  the  above  form.     Some 

cause  it  will  be  presumed  that  it  has  operated  prolixity  and  delay  may  thus  be  avoided, 
as  satisfaction  for  the  debt  until  the  contrary  (k)  Or,  "  that  the  said  bill,  &c.  was  duly 

be  shown  ;  Hebden  v.   Hurtjak,  4    Esp.  46;  paid  by  the  said  E.  F.  when  due;"  or  if  paid 

Mercer  v.  Cheese,  4  M.  &  G.  804  ;  5.  C.  2  afterwards,  see  Form  8,  ante,  272;  or  if  the 

D.  N.  S.  619  i  Check,  Griffiths  v.  Ou-en,  13  plaintiff  altered  ihe  bill,  show  that  fact;  see 

M.  &VV.  58.     The  plaintiff  would  then   be  ante,   273,   274,    Forms   21,    22;    Alderson 

bound  in  his  replication  to  deny  that  he  took  v.  Langdale,  3   B.  &  Ad.  660  ;  Atkinson  v. 

the  bill  for  and  on  account  of  the  bill  men-  Hawdon,  2  A.  &  E.  628.     In  the  latter  case 

tioned  in  the  first  count  as  alleged  ;  ortoshow  it  was  held   that  though   plaintiff  alter  and 

that  ihe  renewed  bill  was  presented  for  pay-  thus  avoid  a   bill  accepted  by  defendant  and 

ment   when    due,    but   was   dishonoured,  of  drawn  by  plaintiff  for  goods  sold,  plaintiff  may 

which  the  defendant  had  due  notice  ;  so  that  yet  sue  for  the  price.     Plea  that  the  plaintiff 

the  plaintiff  was  restored  to  his  former  rights.  kept  a  bill  delivered  to  him  an  unreasonable 

Where,  however,  the  defendant  has  a  clear  de-  time  before  presentment  for  acceptance  j  Stra- 

fence  by  reason  of  the  renewed  bill  having  ker\,  Graham,  4  M.  &  W.  722. 
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promise  laid  in  the  declaration  be  disputed.'\  And  for  a  further  plea  in  this 
behalf,  the  defendant  saith  that  he  did  take  care  of  the  said  goods  and  chat- 
tels, and  safely  and  securely  carry  and  convey  the  same  from aforesaid 

to aforesaid,  and  there  within  a  reasonable  time  in  that  behalf  safely 

and  securely  deliver  (/)  the  same  for  the  plaintiff,  according  to  the  defend- 
ant's said  promise;  and  of  this  the  defendant  puts  himself  on  the  country,  &'c. 


2.  Plea  by  a  Carrier  by  Landj  that  he  is  protected  by  the  Carriers' 
Act,  the  Goods  being  above  the  value  of  £10,  and  the  value  not 
declared  or  insured,  {rn) 

Commencement,  ante,  21,  24-.]  And  for  a  further  plea  in  this  behalf,  as  to 
so  much  of  the  said  declaration  as  relates  to  the  said  [jewellery,]  the  defend- 
ant saith  that  the  same  was  contained  in  one  package  or  parcel,  which  was 
received  by  the  defendant,  as  such  common  carrier  as  aforesaid,  [or  if  the 
declaration  charge  the  loss  of  a  package,  say,  "  that  the  said  package  con- 
tained [only]  goods  and  property  of  a  certain  description,  to  wit,  jewellery, 
in  the  said  declaration  mentioned,"]  and  exceeded  in  value  the  sum  of  .£10, 
and  that  the  said  package  was  heretofore,  to  wit,  on  the  day  and  year  in  the 
declaration  mentioned,  delivered  by  the  plaintiff  to  the  defendant,  as  a  com- 
mon carrier  by  land  of  goods  for  hire,  to  be  carried  and  conveyed  from  and 
to  the  places  in  the  declaration  mentioned,  at  a  certain  office  or  receiving 
house  of  the  defendant  for  the  receipt  of  goods  to  be  carried  by  him  as  such 
common  carrier  as  aforesaid  ;  and  the  defendant  further  saith  that  before 
and  at  the  time  when  the  said  goods  and  chattels  of  the  plaintiff  were  so 
delivered  at  the  said  office  as  aforesaid,  the  defendant  had  caused  to  be 
affixed,  and  there  was  then  affixed,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  in  legible  characters,  in  a  public  and  con- 
spicuous part  of  the  said  office,  a  notice,  whereby  he  the  said  defendant 
notified  that  a  certain  increased  rate  of  charge  therein  mentioned  was 
required  to  be  paid  over  and  above  the  ordinary  rate  of  carriage,  as  a  com- 
pensation for  the  greater  risk  and  care  to  be  taken  for  the  safe  conveyance 
of  (amongst  other  things)  jewellcnj ;  and  the  defendant  further  saith  that  at 
the  time  of  the  delivery  of  the  said  goods  and  chattels  at  the  said  office  as 
aforesaid,  the  value  and  nature  thereof  were  not  declared  by  the  person 
sending  or  delivering  the  same,  and  neither  the  said  increased  charge  nor 
any  engagement  to  pay  the  same  was  accepted  by  the  person  receiving  the 


(/)  This  seems  to  be  the  proper  form  where  (m)  Ante,  100,  obs.     See  forms,  &c.  Hin- 

the  declaiatioo  is  founded  on  defendant's  ab-  ion  v.  Dihden,  2  Q  B.  646;  iyms  v.  Chaplin, 

solute  romnion  law  piomisc  and  responsibility  6  A.  &  E.  634;   Ihiud  v.   Dale,  8C.\  P. 

as  an  insurer  of  the  safety  of  the  goods;  see  207  ;    Duvetf  v.  Musou,  1  C.  &  Marsh.  4fi. 


form  of  declaration,  ante,  102,  Form  5. 
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same  at  the  said  office ;  [and  the  defendant  further  saith  that  he  took 
due  and  reasonable  care  of  the  said  goods  and  chattels,  in  and  about  the 
conveyance  thereof,  whilst  he  had  the  same  in  his  care  and  charge  as  such 
carrier,  as  in  this  plea  mentioned ;  (?«)]  and  this  the  defendant  is  ready  to 
verify,  &c. 


3.  Replications  thereto. 

The  replication  may  be,^  "  that  the  goods  were  not  [jewellery]  as  alleged 
in  the  plea,  within  the  meaning  of  the  act,"  [that  is,  if  the  declaration  do  not 
so  describe  them];  or,  2,  "That  at  the  time  the  said  goods  were  delivered  at 
the  said  office  as  aforesaid,  there  was  not  affixed  in  legible  characters  in  a 
public  and  conspicuous  part  of  the  said  office  the  said  supposed  notice  in 
the  said  plea  mentioned,  as  therein  alleged  ;  or,  3,  "  that  the  value  and  nature 
of  the  said  goods  and  chattels  were  at  the  time  of  the  delivery  of  the  said 
goods  and  chattels  at  the  said  office  as  aforesaid,  declared  by  the  plaintiff, 
who  delivered  the  same  as  aforesaid,  and  that  the  said  increased  charge  was 
then  paid  at  the  said  office ;"  or,  4,  "  That  an  engagement  to  pay  the  said 
increased  charge  was  then  accepted  by  the  person  receiving  the  same  at  the 
said  office,"  [conchiding,  in  either  of  these  cases,  to  the  country.]  Or  the 
plaintiff  may  reply,  under  the  8th  section  of  the  carriers'  act,  see  ante,  100,  obs., 
5,  "  That  whilst  the  said  goods  and  chattels  were  in  the  charge  and  possession 
of  the  defendant  as  such  common  carrier  as  in  the  declaration  mentioned,  to 
wit,  on  [<^c.]  the  same  were  unlawfully  and  feloniously  stolen,  taken,  and 
carried  away  by  a  certain  then  servant  of  the  defendant,  [to  wit,  one 
E.  F.  (o)]  whereby  the  same  were  not  safely  and  securely  carried  or  con- 
veyed or  delivered  as  ^foresaid,  but  then  were  and  now  are  wholly  lost  to 
the  plaintiff  solely  by  reason  of  such  felonious  act,  and  this  the  plaintiff  is 
ready  to  verify,"  Scc.(p) 

It  has  been  observed  that  the  carrier  is  responsible,  notwithstanding  the  pro- 
visions of  the  statute,  if  guilty  of  wilful  misfeasance,  but  that  in  such  case 
the  declaration  should  be  framed  in  trover;  see  ante,  102,  obs. ;  and  Forms, 
ante,  103,  104. 

4.  Plea  by  a  Carrier  hy  Water  for  not  delivering  Goods  after 
landing,  that  they  were  destroyed  hy  an  accidental  Fire. 

Bourne  v.  Gatcliffe,  3  M.  &  G.  643 ;  .S".  C.  in  Dom.  Proc,  11  CI.  &  Fin. 
45;  8  Scott,  N.  R.  601. 


(»i)    The  allegation  between  the  brackets       the  name,  &c. 
appears  to  be  unnecessary.  (p)  See  Boyce  v.  Chapman,  2  Bing.  N.  C. 

(o)  Omit  this,  if  there  be  any  doubt  as  to       222. 
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CHECKS. 


Non  assumpsit  cannot,  it  seems,  be  pleaded  to  a  count  (see  Forms,  ante, 
109,)  on  a  Check,  although  the  rule  mentions  only  Bills  and  Notes;  see 
ante,  265,  obs.  The  Pleas  267  to  289  will  in  general  be  applicable  to 
declarations  on  Checks.  The  plea  may  be,  that  defendant  "  did  not  make 
the  said  supposed  draft  or  order,"  &c. ;  or  "  that  it  was  not  duly  presented 
to,"  &c.,  "  for  payment,"  Scc.;{p)  or  *'  that  defendant  had  not  due  notice  of 
non-payment,"  &c. ;  or  if  plaintiff  sue  as  assignee,  the  plea  may  deny  the 
transfer.  Under  a  plea  denying  the  making  of  the  check,  defendant  may 
give  in  evidence  that  it  was  drawn  more  than  fifteen  miles  from  the  place 
where  it  was  made  payable,  and  was  falsely  dated,  contrary  to  9  G.  4,  c.  49, 
s.  15;  M'Dowal  v.  Lijster,  2  M.  &  W.  52 :  and  see  Field  v.  Woods,  8  C.  & 
P.  52;  ante,  "Stamp,"  230  ;  and  Bradley  v.  Bardsley,  15  L.J,,  Exch.  115. 


COMPOSITION  WITH  CREDITORS. 

1.  Plea  that  Plaintiff  and  the  Defendant's  other  Creditors  agreed  to 
take  a  Composition  on  Defendant' s  Dehts.  (q) 

Commencement,  ante,  21,  24.]  —  As  to  the  sum  of  .£50,  (r)  parcel  of  the 
moneys  in  the  said  [first  count  of  the]  declaration  mentioned,  and  the  said 
causes  of  action  in  respect  thereof,  says  that  after  the  accruing  of  the  said 
causes  of  action  in  the  introductory  part  of  this  plea  mentioned,  and  before 
the  commencement  of  tins  suit,  to  wit,  on  [4'C.],  the  defendant  was  indebted 
to  the  plaintiff  in  the  said  sum  of  £50,  parcel,  &c.,  and  to  divers  other  per- 
sons respectively,  in  divers  large  sums  of  money,  and  was  in  bad  and  em- 
barrassed circumstances,  and  unable  to  pay  or  satisfy  the  plaintiff  and  the 
said  other  creditors  of  the  defendant  respectively  their  debts  in  full,  whereof 
the  plaintiff  and  the  said  other  creditors  then  had  notice ;  and  thereupon  the 
defendant  then  offered  and  agreed  to  and  with  the  plaintiff  and  his  the 
defendant's  other  creditors  to  pay,  and  the  said  plaintiff  and  the  said  other 
creditors  of  the  defendant  then  mutually  agreed  with  each  other  and  with  the 
defendant  to  accept  of  him,  a  certain  composition,  to  wit,  at  the  rate  of  10*. 
in  the  pound,  as  a  composition  for,  upon,  and  in  full  discharge  and  satisfac- 


(p)  ^s  to  which  see  Serle  v.  Norton,  2  M.  debtor  to  accept  a  composition  bars  the  claicn 

&  Hob.  401  ;  Alexander  V.  Biirchjield,  3  Scon,  to  the  residue  of  the  debt,  if  the  debtor  per- 

N.  R.  555;  S.  C.  at  N.  P.  1  Car.  &  Marsh.  form  his  part  of  the  contract,  because  it  is  a 

75;  (uue,  109,  note(m\  fraud  on  tlic  part  of  one  creditor  to  attempt 

(7)  See  form,  S:c.  L'foper  v.  Phillips,  1  C.  to  enforoo  payment  of  the  remainder  of  the 

i\l.  6c  II.  649;  3   Dovvl.   196;   Woodham  v.  demand,  in  violation  of  the  general  and  tacit 

F.dwardi,  5  A.  Si.  E.n\.     As  to  the  evidence  understanding;  see  the  law,  Chit.jiin.  fonfr. 

necessary  to  support  this  plea,  sec  Denton  v.  5lh  ed.  Index,  in  inc.;    Vnw  v.  Miiihetl,  1 

Stodhart,  9  C.  .S:  P.  686;   6.  C.  2   M.  \  G.  Mo.  Sl  l\.  337. 

317.     An  agreement  with  other  creditors  of  a  (r)  Ante,  '280,  note  (»). 
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tion  of  their  said  respective  debts  in  full ;  (s)  *  and  the  defendant  further 
saith  that(f)  the  said  composition  or  sum  of  IO5.  in  the  pound  on  the  said 
sum  of  £50,  and  the  said  causes  of  action  in  respect  thereof,  amounts  to  the 
sum  of  £25  parcel  thereof,  and  that  he  the  said  defendant  afterwards,  and 
before  the  commencement  of  this  suit,  to  wit,  on  [t^'c],  paid  to  the  plaintiff, 
and  the  plaintiff  then  accepted  and  received  of  and  from  the  defendant  the 
said  sum  of  £25,  as  and  for  such  composition  upon  the  said  sum  or  debt  of 
£50,  parcel,  &c.  and  the  said  causes  of  action  in  respect  thereof,  in  pursuance 
of  the  said  agreement ;  and  this  the  defendant  is  ready  to  verify,  &c.  [^Jdd 
plea  to  the  rest  of  the  declaration. 


REFERENCES  TO  OTHER  FORMS,  &C. 

Plea  to  a  Note,  that  it  was  given  to  secure  to  Plaintiff  a  secret 
Advantage  over  Defendant' s  other  Creditors,  who,  loith  the  Plain- 
tiff, had  agreed  to  accept  a  Composition  from  Defendant. 
Howden  v.  Haigh,  11  A.  &  E.  1033.(u) 


.  Indorsee  v.  Acceptor  of  a  Bill ; — Plea  of  a  Composition  hy  Deed 
between  the  Drawer  and  other  Creditors  of  the  Defendant,  to  be 

paid  after  Bill  became  due;  Payment  of  the  Composition;  and  that 

the  Drawer  paid  the  residue  to  the  Plaintiff  after  the  Bill  became 

due. 

Jones  V.  Senior,  4  M.  &  W.  123 ;  S.  C.  6  Dowl.  701. 


(s)  "The  said  composition  of  10s.  in  the 
pound  to  be  secured  to  each  of  the  said  cre- 
ditors, including  the  plaintiff,  by  promissory 
notes  of  the  defendant  for  5s.  in  the  pound 
upon  the  said  respective  debts,  each  payable 
respectively  to  the  plaintiff  and  the  said  other 
creditors  of  the  defendant  respectively,  or 
order,   at  four  and  eight   months   from   the 

day  of  ,  A.  V. ;  and  the  said 

plaintiff  and  the  other  creditors  of  the  defend- 
ant then  agreed  together  and  with  the  defend- 
ant, upon  the  receipt  of  the  said  notes,  to 
execute  a  release  to  the  defendant  of  the  re- 
mainder of  their  debts  respectively  [as  the 
case  may  be^.  and  in  the  mean  time  not  to 
proceed  against  the  defendant  for  the  recovery 
of  the  residue  of  their  respective  demands  " 

(t)  If  the  composition  were  to  be  paid  by 
notes,  state  "  he  the  defendant,  within  a  lea- 
sonable  time  after  the  making  of  the  said 
agreement,  and  before  the  commencement  of 
this  suit,  to  wit,  on  [&'c.],  duly  made  and  de- 
livered to  the  plaintiff,  and  the  plaintiff  then 
took  and  received  of  and  from  the  defendant, 
for  and  on  account  and  in  payment  of  such 
composition  of  10s.  in  the  pound  on  the  said 
debt  or  sum  of  £60,  parcel,  &c.  divers,  to 
wit,  two  promissory  notes  for  the  payment 
respectively  by  the  defendant  to  the  plaintiff, 
or  order,  of  5s.  in  the  pound  on  such  sum  of 


£50,  parcel,  &c.  at  the  respective  times  so 
agreed  upon  as  aforesaid."  If  the  composi- 
tion were  to  be  paid  before  the  action  was  com- 
menced, but  was  not  paid,  the  plea  should, 
in  the  introductory  part,  be  confined  to  the 
amount  of  the  whole  debt,  less  the  composi- 
tion, say  £25,  and  there  should  be  a  plea  of 
payment  of  the  amount  of  the  composition 
into  court ;  see  form,  post,  "  Payment."  In 
Cooper  V.  Phillips,  1  C.  M.  &  R.  649  ;  3 
Dowl.  196,  S.  C,  where  the  defendant  pleaded 
a  composition  as  above,  and  alleged  that  de- 
fendant was  ready  and  willing  to  pay  the 
amount  of  the  composition,  but  plaintiff  re- 
fused to  receive  it,  and  discharged  the  defend- 
ant from  tendering  or  paying  the  composition, 
it  was  held  that  the  plea  was  no  answer  as  to 
the  sum  agreed  to  be  taken  for  composition, 
as  no  consideiation  was  slated  for  the  plain- 
tiff's discharging  the  defendant  from  the  pay- 
ment, and  no  tender,  &c.  was  shown  :  see 
another  form  of  plea,  Reay  v.  Richardson, 
2  C.  M.  &c  R.  422  ;  composition  deed  in 
Scotland,  Woodhouse  v.  Edwards,  5  A.  &  E. 
771. 

(w)  If  the  defendant  has  voluntarily  Y>^\d 
such  a  note,  he  cannot  recover  it  back  ;  Wil- 
son V.  Ray,  10  A.  &  E.  82  i  aliter,  if  com- 
pulsorily ;  Bradshaw  v.  Bradshaw,  9  M.  & 
W.  29. 
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4.  Plea  of  an  Agreement  between  the  Defendant  and  his  Creditors 
not  to  sue  him  if  he  woidd  execute  a  Trust  Deed. 

Matthews  v.  Taylor,  2  M.  &  G.  667. 


5.  Replication  to  a  Plea  of  Release,  setting  out  the  Deed  of  Release 
on  oyer,  from  which  it  appeared  that  the  Release  was  to  he  void  in 
case  the  Bills  securing  a  composition  were  not  paid,  and  averring 
that  they  were  not.  {x) 

Neville  v.  Boyle,  1 1  M.  &  W.  26. 


6.  Plea,  a  Composition,  payable  by  Instalments ;  that  Plaintiff  dis- 
charged Defendant  from  tendering  it  at  the  stipulated  Times,  and 
Tender  thereof  before  Action. 

Commencement,  ante,  21,  24.]  —  As  to  the  said  sum  of  .£20  :  ds.  [the 
full  debt^  parcel  of  the  [^c.  proceed  as  in  last  form  to  the  asterisk,  and  then 
proceed  :'\  such  composition  of  5^.  in  the  pound  to  be  paid  by  the  defendant 
to  the  plaintiff  and  the  said  other  creditors  of  the  defendant  respectively  as 
follows,  to  wit,  half  thereof  down,  and  the  remainder,  to  wit,  six  months 
then  following,  and  the  plaintiff  and  the  said  other  creditors  of  the  defendant 
then  mutually  agreed  with  the  defendant  and  with  each  other  not  to  proceed 
against  the  defendant  for  the  recovery  of  the  residue  of  the  said  respective 
debts  and  demands,  unless  default  should  be  made  in  payment  of  such  com- 
position ;  and  the  defendant  further  saith  that  the  composition  or  sum  of  5s. 
in  the  pound  on  the  said  sum  of  £20:  9s.  amounts  to  a  large  sum,  to  wit, 
the  sum  of  £5  :  2s.  3d.,  and  that  he  the  defendant,  at  the  time  of  making 
the  said  agreement  in  this  plea  mentioned,  was  and  always  from  thence 
hitherto  hath  been  and  still  is  ready  and  willing  to  pay  the  plaintiff  the  said 
composition  on  the  said  sum  of  £20  :  9s.  parcel,  &c.  but  to  receive  the  same, 
or  any  part  thereof  of  the  defendant,  he  the  plaintiff  hath  always  wholly 
refused,  and  the  plaintiff  then  discharged  the  defendant  (y)  from  tendering 
or  paying  to  him  the  plaintiff  the  said  composition  at  the  times  for  payment 
thereof;  and  the  defendant  further  saith  that  after  the  making  of  the  said 
agreement,  and  before  the  commencement  of  this  suit,  to  wit,  on  [c^'f.],  lie 
the  defendant  was  ready  and  willing  and  then  tendered  and  offered  to  pay 
to  the  plaintiff  the  said  sum  of  £5  :  2s.  '3d.,  parcel.  Sec.  to  receive  which  of 


(i)  A  rejoinder,  staling  that  the  plaintiff  12  M.  &  W.  254  ;  S.  C.  1  D.  &  L.  479. 

accepted   another  note  in  satisfaction  of  the  (v)  See  si</)ru,  no\.e(,t),dnd  lieain'-  White, 

bills  before  default,  was  held^ad  as  a  dc-  8  C.  i\  M.  748. 
parturc.      See  anotlicr  form  Hyde  v.  M'atti, 
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the  defendant  the  plaintiff  then  wholly  refused;  and  the  defendant  now 
brings  here  into  Court  the  said  sum  of  £5  :  2s.  3d.  parcel,  &c.  ready  to  be 
paid  to  the  plaintiff  if  he  will  accept  the  same ;  and  this  the  defendant  is 
ready  to  verify.     [^Jdd  plea  to  the  residue. 


7.  Replication — Denial  of  the  Agreement,  (z). 

Commencement,  ante,  2],  24.]  The  plaintiff  as  to  the  said  plea  to  the  said 
sum  of  £50,  parcel,  &c.  saith  that  it  was  not  agreed  by  the  defendant  and 
the  plaintiff  and  the  said  other  creditors  of  the  defendant,  that,  [_Src.  stating 
the  alleged  agreement,']  in  manner  and  form  as  the  defendant  hath  in  his  said 
plea  alleged  ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country, 
cS;c. 


CONSCIENCE,  COURT  OF. 


Obs.  The  mode  of  taking  advantage  of  the  statutes  relative  to  the  Courts  of  Requests, 
(see  Tidd's  Pr.  9th  edit.  960,  and  see  Chit.  Arch.  8th  edit.)  is  by  plea,  sug- 
gestion, or  motion.  When  there  is  a  prohibitory  clause  in  the  Act  of  Parlia- 
ment, as  in  Westminster,  declaring  that  no  action  for  any  debt  under  40s.,  and 
recoverable  in  the  Court  of  Requests,  shall  be  brought  against  any  person  within 
the  jurisdiction  in  any  other  Court,  the  defence  must  be  pleaded ;  and  the  same, 
even  where  the  act  gives  no  form  of  plea,  and  contains  no  directions  upon  the 
subject  further  than  by  enacting  that  no  judgment  shall  in  such  case  be  entei-ed 
on  the  verdict,  Juckmanv.  Cother,  5  M.  &  W.  147;  Reynolds  v.  Talmon,  2 
Q.  B.  644  ;  if  not  pleaded,  the  Court  will  not,  after  verdict,  enter  a  suggestion 
or  stay  the  proceedings,  Taylor  v.  Bluir,  3  T.  R.  452  ;  1  East,  354  n ;  Clark 
V.  Hamlet,  1  Harr.  &  W.  177;  Reynolds  v.  Talmon,  2  Q.  B.  644;  King  v. 
Wulford,  1  D.  &  L.  790.  But  where  the  local  act  enacted,  '•'  that  if  it  should 
appear  to  the  judge  before  whom  any  action  might  be  tried,  that  the  Court 
Baron  had  jurisdiction,  then,  unless  the  judge  should  certify,  &c.  the  plaintiff 
should  not  recover,  but  be  nonsuited,"  it  was  held  that  the  statute  need  not  be 
pleaded,  and  that  the  judge,  upon  proof  of  the  facts,  was  bound  to  nonsuit; 
Hilliard  v.  Webster,  6  M.  &  G.  983. 
In  the  London  Act,  infra,  which  gives  jurisdiction  to  the  extent  of  £10,  (except 
it  be  the  balance  of  an  account  originally  beyond  that  sum,  see  sects.  21,  22,) 
there  is  no  clause  as  to  costs,  and  it  is  optional  in  a  plaintiff  to  sue  there  or  in 
the  superior  Court.  In  all  acts  of  this  nature,  where  there  are  no  prohibitory 
clauses,  but  clauses  relating  to  costs,  the  proper  mode  of  proceeding  is  for  the 
defendant  to  apply  to  the  Court,  on  affidavit,  for  leave  to  enter  a  suggestion  on 
the  roll  of  the  facts  necessary  to  entide  him  to  the  benefit  of  the  acts,  which  sug- 
gestion may  be  traversed  or  demurred  to,  Watson  v.  Quitter,  1  D.  &  L.  244 ; 
and  where  upon  demurrer  to  the  suggestion,  judgment  is  given  against  the  plain- 


(z)  De  injuria  cannot  be  replied ;  Jones  v. 
Senior,  4  M.  &  W.  123,  cited  ^wst,  p.  303. 
'Jhe  above  replication  puts  the  defendant  on 
proof  of  the  agreement  alleged,  and  that  the 
plaintiff  concurred  tlieiein.  If  ihe  plaintiff 
admit  the  agreement  as  set  out,  but  contend 
that  defendant  has  been  guilty  of  fraud,  as  to 
which  sec  Ahascr  v.  Spalding,  \  B.  N.  C. 
407  ;  or  has  violated  his  pan  of  it,  so  that  the 


plaintiff  is  discharged  from  iis  operation,  the 
replication  must  stale  the  matter  specially; 
see  a  form  denying  the  agreement  as  alleged, 
Reay  v.  Richurdsou,  2  C.  M.  &  R.  425  ;  and 
one  showing  that  all  the  creditors  have  not 
signed,  the  consent  of  all  being  made  a  con- 
dition of  the  agreement,  Matthews  v.  Taijlor, 
2  M.  lS;  (i.  662. 
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tiff,  the  costs  of  the  application  and  demurrer  will  be  allowed,  as  well  as  those  of 
the  trial  and  former  proceedings,  though  not,  strictly  speaking,  costs  of  the  de- 
fence; see  Tidd,  ubi  supra.  In  Sundull  v.  Bennett,  2  A.  &  E.  201,  the  Court 
held  that  the  Middlesex  County  Court  Act  could  not  be  pleaded.  See  as  to 
suggestions,  Allen  v.  Turner,  2  Dovvl.  N.  S.  21.  The  affidavit  need  not  nega- 
tive the  exceptions  in  the  act;  Pomfrey\.  Cottrell,  1  D.  &  L.  845.  The  sug- 
gestion should  h&  made  within  the  time  for  moving  for  a  new  trial,  Garralt  v. 
Bubington,  ibid.  820 ;  or  indeed  at  any  time  before  final  judgment  is  actually 
signed,  Harding  v.  Howard,  9  Jurist,  733;  Cross  v.  Collins,  5  B.  N.  C.  194  ; 
Robinson  v.  Pearson,  6  M.  &  G.  G90;  S.  C.  1  D.  &  L.  756.  See  further,  as 
to  how  these  acts  should  be  taken  advantage  of,  and  what  cases  are  within  them, 
Chit.  &  Hulme's  Statutes,  873,  889,  890,  in  notes;  Warne  v.  Beresford,  2  M. 
&  W.  848. 

West  Brixton  Act,  31  Geo.  2,  c.  23,  amended  by  46  Geo.  3,  c.  88. 

Blackheath,  6  &  7  Will.  4,  c.  cxx.,  amended  by  1  &  2  Vict.  c.  Ixxxix.,  by  which 
the  exclusive  jurisdiction  of  the  Court  was  taken  away  except  for  debts  under  40.«. 
see  sect.  2  ;  and  see  Cross  v.  Collins,  5  B.  N.  C.  194. 

Southwark,  46  Geo.  3,  c.  Ixxxvii.,  and  4  Geo.  4,  c.  cxxii. 

Tower  Hamlets,  23  Geo.  2,  c.  20,  s.  21,  amended  by  19  Geo.  3,  c  68,  and  2  Will. 
4,  c.  15 ;   Elslei/  v.  Kirbjt/,  9  M.  &  W.  536. 

Middlesex,  23  Geo.  2,  c.  33.  Suggestions  under  this  act,  Forbes  v.  Symonds,  9 
Dowl.  37;  ditto  after  trial  before  sheriff,  Balchelor  v.  Dudley,  2  M.  &  G. 
333. 

London,  5  &  6  Will.  4,  c.  94. 

See  also  the  8  &  9  Vict.  c.  127,  s.  9,  by  which  power  is  given  to  the  queen  in 
council  to  extend  the  jurisdiction  of  all  Courts  of  Requests  to  £20. 

It  is  a  constant  and  invariable  rule,  that  none  of  these  acts  extend  to  cases  where 
the  debt,  being  originally  above  the  limited  amount,  is  reduced  under  it  by 
means  of  a  set-off  or  tender;  see  Jenkinsoti  v.  Moreton,  1  M.  &  W.  300.  But 
where  the  reduction  is  made  by  payment  in  part,  or  the  defence  of  infancy,  or 
the  statute  of  limitations,  the  plaintiff  is  not  entitled  to  costs  where  the  damages 
are  under  the  limited  amount ;  Tidd,  9th  ed.  958,  959 ;  Bailey  v.  Chitty,  2  M. 
&  W.  28;  Moreuu  v.  Hicks,  2  A.  &  E.  782.  Nor  do  the  acts  extend  to  actions 
brought  for  unliquidated  damages,  though  the  plaintiff  recover  less  than  the 
sum  fixed  by  the  act;  Wright  v.  Skinner,  2  C.  M.  &  R.  746;  Roberts  v. 
Humby,  3  M.  &  W.  120;  Collis  v.  Groom,  4  Scott,  N.  R.  574.  Under  the 
Middlesex  Act,  a  suggestion  cannot  be  entered  after  a  judgment  by  default ; 
Waller  v.  Deane,  8  Scott,  N.  R.  760.  And  where  a  defendant  pays  into  Court 
less  than  40a'.,  and  the  plaintiff'  accepts  it  in  satisfaction,  he  is  entitled  to  costs; 
Tarrant  V.  Morgan,  2  C.  M.  &  R.  252;  Miller  v.  Williams,  5  Esp.  19;  aliter, 
if  plaintiff"  reply  damages  ultra,  and  do  not  recover  40i;. ;  Bernard  v.  Turner,  1 
M.  &  W.  580;  5  Dowl.  170,  S.  C. 

Barristers  are  liable  to  be  sued  in  these  inferior  courts ;  Wellenhall  v.  Wakefield, 
3  M.  &  Scott,  805;  10  Bing.  335.  But  attorneys  still  retain  their  privilege  of 
being  sued  in  their  own  Courts,  unless  the  act  constituting  the  inferior  Court  ex- 
pressly subject  them  to  its  jurisdiction,  as  is  the  case  in  the  London,  West- 
minster, Tower  Hamlets,  Southwark,  and  East  Brixton  Acts,  but  not  the  Mid- 
dlesex County  Court  Act,  Tidd,  New  Prac.  175,  176.  But  where  an  attorney 
is  plaintiff^,  he  may  sue  in  the  superior  Courts,  Wright  v.  Skinner,  1  M.  &  W. 
144;  except  where  the  debt  does  not  exceed  40.?.  and  comes  within  the  juris- 
diction of  the  Westminster  Act,  6  &  7  Will.  4,  c.  137,  s.  86.  In  the  London 
Act,  there  is  an  exception  in  favour  of  actions  for  rent,  though  the  sum  reco- 
vered do  not  amount  to  £10.  And  in  Kidd  v.  Mason,  3  Dowl.  96,  it  was  held 
that  an  action  for  the  use  and  occupation  of  /'urnishcd  lodgings  was  within  the 
39  &  40  Geo.  3,  c.  104,  s.  13,  (a  similar  enactment),  and  might  therefore  be 
brought  in  the  superior  Courts. 
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1.  Plea  that  the  Debt  is  under  4:0s.,  and  that  the  Defendant  is  liable 
to  be  summoned  to  the  Westminster  Court  of  Requests,  under  the 
Stat.  6^7  Will.  4,  c.  cxxxvii.  (a) 

Commencement,  ante,  21,  24.]  —  Saith  that  this  action  was  com- 
menced after  the  10th  day  of  October  next  after  the  passing  of  an  act  of 
parliament  made  and  passed  in  a  session  of  parliament  held  in  the  6th  and 
7th  years  of  the  reign  of  his  late  majesty  William  the  Fourth,  intituled  "  An 
Act  to  repeal  two  Acts  of  the  reign  of  King  George  the  Second  for  the  re- 
covery of  Small  Debts  within  the  City  and  Liberty  of  Westminster,  and  for 
granting  more  effectual  powers  for  that  purpose."  And  the  defendant  fur- 
ther saith  that  at  the  time  of  the  commencement  of  this  suit,  he  the  defend- 
ant was  inhabiting  and  residing  (5)  within  the  jurisdiction  of  the  said  Court 
of  Requests  in  the  said  act  of  parliament  mentioned,  and  then  was  and  still 
is  liable  to  be  warned  or  summoned  before  the  said  Court  of  Requests ;  and 
the  defendant  further  saith  that  the  said  several  promises  in  the  said  decla- 
ration mentioned  (c)  did  not  nor  did  any  part  thereof  respect  or  concern 
any  dispute  or  difference  whatsoever  in  respect  of  any  act  done  in  the  exe- 
cution or  discharge  of  any  public  office  or  employ,  in  respect  of  any  liability 
or  supposed  liability  implied  in  or  inferred  from  the  holding  of  such  office 
or  employment,  or  arising  therefrom,  or  in  consequence  thereof,  or  the  right 
or  title  to  any  lands,  tenements  or  hereditaments,  or  real  estate  whatsoever, 
or  the  title  of  the  freehold,  or  lease  for  years,  or  a  lease  by  parol  of  any 
lands,  tenements  or  hereditaments,  or  of  any  chattels  real  whatsoever,  or  any 


(u)  The  37th  section  of  the  act  gives  the 
Court  of  Requests  jurisdiction  to  the  amount 
of  £5,  subject  to  an  exception  (sees.  34), 
where  the  amount  claimed  is  the  balance  of 
an  account  originally  exceeding  that  sura. 
The  exception,  however,  does  not  apply  to  an 
account  containing  items  to  the  amount  of 
£5  and  upwards,  and  reduced  below  that 
sura  by  payment  from  time  to  time,  if  at  no 
one  time  so  much  as  £5  was  due  ;  Pope  v. 
Banyard,  3  M.  &  W.  424;  6  Dowl.  571. 
S.C.  AUter,  if  the  debt  originally  exceed 
£o,  although  the  plaintiff  recover  less  than 
40s.;  Greeu  v.  Boulton,  4  B.  N.  C.  308. 
Debts  under  40s  are  recoverable  only  in  the 
Court  of  Requests  ;  if  between  that  sum  and 
£5,  the  superior  Courts  have  a  concurrent 
jurisdiction.     See  sect.  86. 

(b)  It  must  be  shown  that  the  defendant 
resided  within  the  jurisdiction  at  the  time 
when  the  action  was  commenced,  Moreaii  v. 
Hicki,  2  A.  &  E.  782 ;  but  semhte,  he  need 
not  reside  within  llie  jurisdiction  at  the  time 
of  pleading,  Mansjield  v.  Ihearei),  1  A.  &  E. 
351.  County  Couits  have  in  general  no 
jurisdiction,  except  where  the  cause  of  action 
arises  entirely  within  their  limits  ;  Wehh  v. 
Troyte,  2  H.  Blacks.  29  ;  Todd  v.  Emly,  2 
Dow).  N.  S.  1045.     And  this  is  the  rule  also 


with  regard  to  some  Courts  of  Requests  ;  see 
47  Geo.  3,  c.  xi.  But  in  most  cases  it  is 
sufficient  that  the  defendant  resides  within  ihe 
jurisdiction,  even  though  the  plaintiff  reside 
and  the  cause  of  action  arose  elsewheie; 
Graham  v.  Brnwvc,  1  Dowl.  309  ;  Hamlay  v. 
Hutton,  5  Dowl.  332.  Where  there  are  se- 
veral defendants,  and  they  are  not  all  liable 
to  be  summoned  to  the  Court  of  Requests, 
the  plaintiff  must  bring  his  action  in  the  supe- 
rior Court,  and  the  plea  here  given  will  be  in- 
applicable; Rfllniison  V.  Pearson,  1  D.  &  L. 
756 ;  S.  C.  6  M.  &  G.  690. 

(c)  If  there  be  any  exceptions  of  particular 
debts  in  a  clause  prohibiting  a  suit  in  a  supe- 
rior Court,  such  exceptions  should  be  nega- 
tived in  the  ph^a.  In  Saudall  v.  Bennett,  2 
A  &  E.  204,  3  Dowl.  294,  5.  C,  where  the 
Middlesex  Act  was  pleaded,  Taunton,  J.,  ob- 
served, "  This  plea  is  defective  in  point  of 
law.  I5y  the  19th  section  (of  23  Geo.  2,  c. 
33,)  it  is  provided,  that  in  certain  excepted 
cases  the  action  may  be  brought  in  the  supe- 
rior Courts,  even  though  the  sum  recoverable 
is  under  40s.  The  plea  therefore  should  have 
gone  on  to  allege  that  the  cause  of  action  in 
the  present  case  was  not  one  of  the  excepted 
instances." 
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sum,  being  tlie  balance  of  any  account  originally  exceeding  £5,  or  any  debt 
arising  by  reason  of  any  cause  concerning  or  properly  belonging  to  the 
Ecclesiastical  Court,  or  any  agreement  by  way  of  composition,  or  by  way  of 
retainer  of  tithes,  or  any  bye-law,  or  any  debt  for  tolls  or  customs  due  to 
any  corporation  or  company,  or  the  franchises,  privileges  or  chartered  rights 
of  any  body  politic  or  corporation,  or  any  premium  or  any  policy  of  in- 
surance, or  any  rent  whatsoever  ;  and  the  defendant  says  that  he  was  not  at 
the  time  of  the  commencement  of  this  suit  indebted  to  the  plaintiff  for  or 
by  reason  of  the  said  promises  in  the  declaration  mentioned,  or  any  part 
thereof,  in  any  sum  or  sums  of  money  amounting  in  the  whole  to  the  sum  of 
40*. ;  (d)  and  this  the  defendant  is  ready  to  verify. 


2.  Replication  thereto,  Defendant  not  liable  to  he  summoned,  &;c.  (e) 

Commencement,  ante,  21,  24.]  The  plaintiff  saith  that  at  the  time  of  the 
commencement  of  this  suit  the  defendant  was  not  inhabiting  or  residing  (/) 
within  the  jurisdiction  of  the  said  Court  of  Requests,  nor  was  he  liable  to 
be  warned  or  summoned  before  the  same  in  manner  and  form  as  in  the  said 
plea  alleged  ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country, 
&:c. 


3.  Replication,  that  the  Debt  exceeds  405. 

Commencement,  ante,  21,  24,]  The  plaintiff  saith  that  before  and  at  the 
time  of  the  commencement  of  this  suit,  the  defendant  was  and  still  is  in- 
debted to  him  the  plaintiff  in  divers  sums  of  money  exceeding  40s.,  to  wit, 
to  the  amount  in  the  declaration  mentioned,  for  and  by  reason  of  the  said 
promises  and  causes  of  action  in  the  declaration  mentioned ;  and  this  the 
plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


(d)  Where  a  Court  of  Requests  has  ex-  of  the  debt,  i^c,  where  such  exception  does 
elusive  jurisdiction  over  debts  up  to  a  certain  not  occur  in  the  same  clause  of  the  act  as 
amount,  the  plea  must  slate  in  terms  ihat  the  the  prohibition  from  suing  in  the  superior 
defendant  was  never  indebted  beyond  tliat  Courts,  the  plaintiff"  must  reply  such  excep- 
amount.  It  is  not  sutlicient  to  allege  "  that  tion  specially.  Where  the  prohibition  and 
he  was  never  indebted  in  a  sum  beyond"  a  the  exi-eption  are  in  the  same  clause,  he  may 
smaller  sum  which  is  specified;  for  a  plea  either  demur  specially,  (see  s((/jra,  note  (c)), 
must  be  shaped  so  that  the  avermenis,  if  tra-  or  reply  the  exception  ;  Tliibuiitt  v.  Gibion,  1 
versed,  will  be  material  and  conclusive,  whe-  D.  &  L.  253  ;  6'.  C.  12  M.  &  W.  83. 

ther  found  for  the  plaintiff' or  the  de'endant;  (/)  As  to  what  is  an   inhabiting  or  re- 

and  such  an  averment  as  this  last  would  not  siding  within  the  jurisdiction  of  a  local  Court, 

be  so,  if  found  for  the  plaintiff;   Burroughs  v.  see  Jenks  v.  Taylor,  1  M.  &  W.  580  ;  Burton 

Hudgsm.  9  A.  k  E.  499.  v.  Campbell,  5  Scott,  582  ;   Thompson  v.  Gilt, 

(e)  If  the  plaintiff  io  these  cases  rely  on  6  Dowl.  155;  Robinson  v.  Pearson,  1  D.  & 
any  exception  in  the  local  acts  as  to  the  nature  L.  756 ;  Taylor  v.  Powell,  8  Jur.  1169,  B.  C. 


302 


PLEAS  IN  ASSUMPSIT:— COPYRIGHT. 


COPYRIGHT. 


Declaration  for  not  paying  for  Copyright,  and  Pleas. 
Da  Pinna  v.  Polhill,  8  C.  &  P.  78 ;  ante,  226.     See   the  new  Copyright 
Act,  5  8i()  Vict.  c.  45.  

COVERTURE. 


1.  Plea  of  Defendant" s  Coverture  when  the  Contract  was  made,  (g) 
Commencement,  ante,  21,  24.]     The  defendant  in  person  (see  ante,   19, 
note  {x),  ante,  214,  Form  8,)  says  that  at  the  time  of  the  making  of  the  said 
promise,  she  the  defendant  was  and  that  she  still  is  the  wife  of  one  E.  F.  who 
is  still  living ;  and  this  the  defendant  is  ready  to  verify. 

\CounseVs  signature.^ 
— ♦ — 

2.  Replication  thereto,  denial  of  the  Marriage.  (Ji) 
Commencement,  ante,  23,  Form  8.]  —  Saith  that  the  defendant  at  the  time 
of  the  making  of  the  said  promise  was  not  married  to  the  said  E.  F.  as  in 
the  said  plea  alleged  ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the 
country,  &c. 


DE  INJURIA. 


Obs.  This  general  form  of  replication,  by  which  the  whole  of  the  facts  stated  in  the 
plea  are  denied,  {Crogates  case,  8  Co.  67,)  was  first  decided  to  be  good  in  actions 
on  contracts  in  Isaac  v.  Farrer,  1  M.  &  W.  65,  subject  to  the  same  rules  as  in 
Crogates  case,  8  Co.  Rep.  67 ;  post,  "  Trespass."     It  is,  therefore,  only  appli- 


(g)  See  in  general  Chit.  jun.  Contr. 
This  is  an  issuable  plea;  Birch  y.  Leake,  2 
Dowl.  &  L.  88  ;  S.  C.  7  M.  &  G.  377.  It 
would  be  safer  to  plead  this  defence  specially, 
though  there  may  l)e  some  doubt  whether 
the  rule  requiring  coverture  to  be  specially 
pleaded  applies  only  to  coverture  arising 
after  the  contract,  (in  which  case  the  plea 
must  be  in  ahatement,  ante,  214,  Form  8, 
note  (y )  ) ;  or  whether  it  extends  to  coverture 
existing  at  ihe  time  of  the  contract.  See 
Moss  V.  Smith,  1  IM.  &  G.  232,  note  (a). 
Effect  of  marriage  after  writ  and  before  de- 
claration, Evaus  V.  Chester,  2  M.k  \V.  847. 
Judgment  should  be  entered  up  against  the 
wife  (and  she  may  be  taken  in  execution)  iu 
her  maiden  name ;  Thorpe  v.  Angles,  1  D.  & 
L.  831. 

(h)  This  replication  puts  <he  defendant  on 
proof  of  the  coverture  at  the  time  of  the  con- 
tract. The  marriage  may  be  proved  by  an 
examined  copy  of  the  register,  1  Moo.  &  R. 
386,  showing  defendant's  identity  ;  or  by  per- 


sons present  at  the  ceremony,  or  who  can 
prove  that  by  general  reputation  the  parties 
were  married,  and  cohabited  together  as  such, 
&c.,  2  Stark.  Ev.  tit.  "  Marriage  ;"  Leader  v. 
Barry,  1  Esp.  R.  358  ;  Key  v.  Duchess  de 
Pienne,  3  Camp.  123  ;  Doe  d.  Egremont  v. 
Grayshrook,  4  Q.  B.  406.  If  the  plaintiff 
admit  the  coverture  at  the  time  of  the  con- 
tract, but  rely  on  any  exception  to  the  general 
rule  that  a  married  woman  cannot  contract, 
as  that  her  husband  was  transported,  an  alien 
enemy,  &c.,  the  replication  must  be  special. 
See  Form,  &c.  Streiton  v.  Busnach,  1  Bing. 
i*J.  C.  139  ;  see  also  Burden  v.  Keverbtirg,  2 
M.  &  W.  61  ;  Williamson  v.  Dawes,  9  Bing. 
292.  Promise  after  marriage,  Chit.  jun. 
Contr.  A  replication  tliat  defendant  was 
living  in  adultery  at  the  lime  of  the  contract, 
and  that  she  promised  payment  after  her  hus- 
band's death,  was  held  bad  as  a  departure, 
and  as  wanting  consideration  to  support  the 
new  promise;  Mayor  v.  Hawarlh,  8  A.  Sc  E. 
467. 
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cable  where  the  plea  states  ujllnuatively  an  excuse  for  the  non-performance  of 
the  duty  laid  in  tlio  declaration ;  see  per  Wightman,  J.,  in  Simons  v.  Lloyd,  2 
D.  &:  L.  9S1  ;  Hob.  16  ;  Yelv.  157  ;  Com.  Dig.  Plead.  F.  18.  Sed  iju.  ?  "  The 
defendant's  breach  of  promise  may  be  considered  as  a  wrong  done,  and  the 
matter  included  under  the  general  traverse  absque  tali  causa,  and  thereby  denied, 
as  matter  of  excuse  alleged  for  the  breach,"  per  Lord  Abinger,  in  Isaac  v.  Farrer, 
supra. 
Where  it  is  doubtful  whether  the  plea  amounts  to  an  excuse  or  not,  it  would  be 
generally  safer  to  traverse  a  particular  fact  contained  in  it,  than  to  reply  de 
injuria.  The  Courts  of  Queen's  Bench  and  Exchequer  have  differed  as  to 
whether  the  former  kind  of  replication  would  be  an  admission  on  the  part  of  the 
plaintiff  of  the  facts  not  denied,  or  only  a  waiver  of  requiring  ;;;-oo/' of  those  facts, 
the  party  being  content  to  rest  his  claim  on  other  facts  in  dispute;  Edmunds  v. 
Groves,  2  M.  &  W.  642;  Smit/i  v.  Masters,  9  M.  &  W.  304;  Carter  v.  James, 
13  M.  &  W.  145;  Bingham  V.  Stanley,  2  Q.  B.  117  ;  Rogers  v.  Lord  Maid- 
stone, 4Q.  B.  816.  (i)  Where  the  plea  is  not  such  that  de  injuria  can  be 
rephed,  the  objection  is  only  matter  of  special  demurrer,  Parker  v.  Riley,  3  ]\f. 
&  W.  230 ;  but  as  its  operation  is  to  deny  the  facts  mentioned  in  the  plea,  care 
should  be  taken  not  to  reply  it,  when  the  nature  of  the  plaintiff's  case  requires 
a  replication  in  confession  and  avoidance ;  see  instances,  Il'e//sv.  Hopkins,  5  M. 
&  W.  7,  cited  ante,  282,  note  (a);  Renno  v.  Bennett,  3  Q.  B.  768,  cited  ante, 
164,  Form  16. 

Pleas  to  which  De  Injuri.4  can  or  cannot  be  replied. 

Accord  and  satisfaction.  Payment. — Matter  of  defence  arising  aj'ter  the  breach  of 
promise  has  occurred,  cannot  logically  be  said  to  form  an  excuse  for  the  previous 
breach  of  promise ;  on  this  principle  de  injuria  could  not  be  replied  to  a  plea, 
ante,  289,  stating  that  another  bill  had  been  taken  by  the  plaintiff  "  for  and  on 
account"  of  a  bill  or  debt  after  due;  Crisp  v.  Griffiths,  2  C.  M.  &  R.  159. 
Still  less  can  de  injuria  be  replied  where  the  plea  amounts  to  payment  or 
accord  and  satisfaction  after  breach,  Barnes  v.  Price,  1  Com.  B.  214.  Thus, 
where  in  an  action  by  an  indorsee  v.  acceptor,  the  plea  stated  the  payment  of  a 
composition  on  the  bill  to  a  prior  holder  before  due,  and  a  payment  to  the  plain- 
tiff after  due  of  the  consideration  which  he  had  given  for  the  bill,  this  replication 
was  held  bad;  Jones  v.  Senior,  4  M.  &  W.  123.  So  where  a  plea  stated  facts 
showing  either  that  the  defendant  was  absolutely  discharged  from  the  debt  form- 
ing the  consideration  for  the  bill  before  he  accepted  it,  and  that  his  acceptance 
was  in  ignorance  of  that  fact,  so  that  the  acceptance  was  never  binding  on  him, 
or  if  it  were  binding,  that  the  plaintiff  himself  had,  after  such  acceptance, 
released  the  debt,  it  was  held  that  de  injuria  could  not  be  replied ;  Hartley  v. 
Munlon,  5  Q  B.  247.  Bui  this  would  seem  not  to  apply  where  the  action  is 
on  a  bill  not  between  the  immediate  parties,  and  satisfaction  to  an  intermediate 
holder  is  stated  in  the  plea,  with  an  averment  that  it  was  indorsed  after  due,  or 
with  notice,  &c.  to  the  plaintiff;  for  in  such  case,  the  subsequent  indorsement  of 
the  bill  to  the  plaintiff  raises  the  promise,  the  breach  of  which  is  excused  by  the 
prior  facts ;  'Noti  v.  Rich,  2  C.  M.  &  R.  360.  Thus,  to  a  plea  that  the  bill  was 
satisfied  by  the  defendant  whilst  in  the  hands  of  a  prior  holder,  and  was  indorsed 
to  the  plaintiff  when  overdue,  de  injuria  would  be'^ood,  per  Parke,  B.,  Mitchell 
V.  Cragg,  10  M.  &  W.  369;  Herbert  v.  Sayer,  2  D.  &  L.  49;  S.  C.  5  Q.  B. 
965 ;  as  also  where,  to  an  action  by  indorsee  v.  maker  of  a  note,  the  plea  was 
that  it  was  given  as  a  collateral  security  for  a  bill,  upon  an  agreement  that  it 
should  not  be  negociated,  and  that  defendant  had  paid  the  bill,  of  which  plaintiff 
had  notice.  Gibbons  v.  Mottram,  6  M.  &  G.  692.  So  this  replication  would  be 
good  where  the  bill  declared  on  is  averred  in  the  plea  to  have  been  given  in  satis- 
faction of  previous  debts;  see  Scott  v.  Chappelow,  4  M.  &  G.  336;  S.  C.  2 
Dowl.  N.  S.  78  ;  post. 

Attorneys.  Affirmative  excuse. — De  injuria  could  not  be  replied  to  a  plea  stating 
the  nondelivery  of  an  attorney's  bill  according  to  statute,  as  such  defence  would 
not  amount  to  an  affirmative  excuse  ;  Simons  v.  Ltoi/d,  2  D.  &  L.  981. 

Authority  from  the  Plaintiff. — Where  the  plea  claims  any  authority  mediately  or 

(i)    In    Beiitall  v.   Curtis,  C.  P.,  Lomlon        said  that  his  opinion  upon    this  point  coin- 
Siilings  after  M.  T,  1845,  MS.,  Cresswell,  .1.,       ciiied  with  that  of  the  Court  of  Kxchequer. 
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immediately  from  the  plaintiff,  such  as  a  riglit  to  retain  money  by  previous 
license  from  the  plaintiff,  see  Solly  v.  Nanh,  2  C.  M.  &  R.  355,  and  Crisp  v. 
Griffiths,  supra,  per  Parke,  B.,  there  de  injuria  cannot  bereplied  ;  Crogates  case, 
8  Co.  67,  second  "  Resolution."  Such  a  fact  is  equally  within  the  knowledge  of 
the  plaintiff  as  of  the  defendant,  and  therefore  there  is  no  reason  to  compel  the 
latter  to  prove  it,  unless  the  former  compel  him  by  specially  traversing  it.  A 
plea  that  defendant  bought  goods  of  plaintiff's  agent  with  his  authority,  against 
whom  defendant  has  a  set-off,  is  an  instance  of  such  an  authority  averred  in  a 
plea,  to  which  de  injuria  therefore  was  held  a  bad  replication ;  Salter  v.  Purchell, 
1  Q.  B.  220,  per  Maule,  J.;  Gibbons  v.  Mottram,  4  M.  &  G.  336  ;  see  another 
instance,  Schild  v.  Kilpin,  8  M.  &  W.  673,  cited  ante,  284,  note  (/). 

Bills. — See  "Consideration,"  "  Fraud,"  &c. 

Carriers. — It  would  seem  that  de  injuria  could  not  be  replied  to  a  plea  of  the  Car- 
riers' Act;  ante,  293;  see  Felly  v.  Hose,  12  M.  &  W.  435;  post. 

Condition  precedent. — Where  a  plea  states  affirmatively  the  nonperformance  of  a 
condition  precedent  to  the  plaintiff's  right  of  action,  de  injuria  would  be  good; 
Hemington  v.  Hamilton,  4  M.  &  W.  122. 

Consideration,  want  of. — See  "  Pleas  to  Bills,"  ante,  274,  276.  De  injuria  would 
in  general  be  a  good  i-eplication.  Thus  it  was  held  good  in  an  action  by  an 
indorsee  v.  acceptor  of  a  bill,  where  the  plea  was  that  the  acceptance  was  for  the 
accommodation  of  the  drawer,  and  was  indorsed  by  him  when  overdue  for  the 
accommodation  of  the  plaintiff;  Griffin  v.  Yates,  2  B.  N.  C.  579.  So  where, 
to  an  action  by  the  second  indorsee  v.  drawer,  the  plea  was  that  the  defendant 
had  indorsed  it  to  a  third  party  for  the  purpose  of  discount,  and  that  he,  in  vio- 
lation of  that  purpose,  had  indorsed  it  to  plaintiff,  who  took  it  with  notice;  Noel 
V.  'Rich,  2  C.  M.  &  R.  360.  Second  indorsee  v.  acceptor ;  plea,  that  the  bill 
was  drawn  and  accepted  for  the  accommodation  of  the  first  indorsee,  who  indorsed 
to  plaintiff  for  the  purpose  of  discount  only,  with  breach  of  that  purpose;  Basan 
V.  Arnold,  6  M.  &  W.  559.  Indorsee  v.  Acceptor;  plea,  acceptance  for  the 
accommodation  of  drawer,  who  gave  the  plaintiff  in  payment,  without  defend- 
ant's privity,  other  bills,  on  the  terms  that  he  should  not  sue  the  drawer  on  the 
first  until  default  in  payment  of  the  latter;  Reynolds  v.  Blackburn,  7  A.  &  E. 
161.  (j)  Second  indorsee  v.  acceptor;  plea,  acceptance  for  accommodation  of 
drawer,  and  to  enable  him  to  deposit  it  with  the  first  indorsee  for  a  debt,  which 
he  did,  that  drawer  paid  part  of  that  debt  and  tendered  residue  to  first  indorsee 
before  the  bill  was  due,  who  refused  to  receive  it,  and  indorsed  to  plaintiff  as 
trustee,  who  conspired  with  him  unjustly  to  recover  the  amount ;  Herbert  v. 
Sayer,  2  Dowl.  &  L.  49;  S.  C.  5  Q.  B.  965. 

Consideration,  failure  of. — Where  this  is  properly  pleadable,  see  ante,  219,  and 
"  Bills,"  p.  274,  276,  de  injuria  would  be  good ;  see  an  instance  Watson  v.  Wilkes, 
5  A.  &  E.  237,  which  was  an  action  by  payee  v.  maker  of  a  note,  and  plea  that 
it  was  given  for  goods  with  which  the  plaintiff  was  to  supply  the  defendant,  and 
averment  that  he  did  not  supply  them. 

Fraud.  Illegality  of  consideration. — In  either  of  these  cases,  even  though  the 
fraud  or  illegality  be  alleged  in  the  plea  to  have  occuned  immediately  between 
the  plaintiff  and  the  defendant,  de  injuria  may  be  replied,  (k)  The  following 
are  instances  : — Second  indorsee  v.  acceptor ;  plea,  that  the  bill  was  accepted 
for  a  gaming  debt,  and  was  indorsed  to  plaintiff  with  notice ;  Hunifreys  v. 
O'Connell,  7  M.  &  W..  370.  Second  indorsee  of  a  note  v.  maker;  plea,  that 
the  defendant  called  upon  the  referee  of  a  fraudulent  money  lending  advertise- 
ment in  a  newspaper,  who  fraudulently  procured  the  note  from  him  under  pre- 
tence of  getting  it  discounted,  and  that  there  was  no  consideration  between  any 
of  the  parties,  who  were  all  privy  to  the  fraud;  Isaac  v.  Farrer,  1  M.  &  W. 
65.  Debt,  by  payee  v.  maker  of  a  note;  general  plea  of  fraud;  Coitper  v.  Gar- 
butt,  13  M.  &  W.  23.  Drawer  v.  acceptor;  plea,  that  the  bill  was  given  in 
lieu  of  and  satisfaction  of  others  which  had  been  accepted  by  the  defendant  on 
an  illegal  consideration,  and  indorsed  to  the  plaintiff  with  notice ;  Scott  v.  Chup- 
pelow,  4  M.  &  G.  336  ;   S.  C  2  Dowl.  N.  S.  78. 

General  Issue. — Where  the  plea  is  an  argumentative  traverse  of  the  contract 
declared  on,  and  therefore  amounts  to  the  general   issue,   ante,  p.   219,    de 

(i)  Sedqu.?  The  matter  of  defence  arising  Form    37,)   was    struck    out    as  frivolous; 

after  the  breach.  Withers  v.  Maclean,  Exch.  H.  T.  1846,  ante, 

(k)  A  special  demurrer  to  a  replication  de  28,  note  (j). 
injuria  to  a  plea  of  fraud,  (as  ante,  p.  283, 
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injuria  cannot  be  replied;  Solly  v.  Neish,  2  C.  M.  &  R.  35").  In  fact,  the 
plea  must  admit  a  promise  before  it  can  be  said  to  offer  an  e.raise  for  breaking 
it;  see  Whittaker  v.  Maaon,  2  B  N.  C.  359;  Varkev  v.  liiley,  3  M.  &  W.  230. 

For  the  same  reason  it  cannot  be  replied  to  a  plea  which  argumentative!}'  denies 
the  promise  implied  by  law  to  pay  the  holder  of  a  bill,  Schild  v.  Kilpin,  8  M.  & 
W.  676  ;  nor  where,  to  debt  on  a  statute,  the  defendant  pleaded  that  by  another 
clause  in  the  statute  he  was  exempted  from  liability;  Pelli/  v.  Rose,  12  M.  &, 
W.  435.  But  where  to  a  declaration,  consisting  of  several  counts,  a  plea  was 
pleaded  which  consisted  of  a  bad  general  issue  to  one,  and  offered  no  answer  to 
the  other,  it  was  held  that  de  injuria  might  l)e  replied ;  Crmcshai/  v.  Barri/,  1 
M.  &  G.  235.  Care  should  be  taken  not  to  reply  de  injuria  to  a  demurrable 
plea  amounting  to  the  general  issue,  for  the  defect  of  the  plea  would  be  waived 
by  pleading  over,  and  the  replication  would  nevertheless  be  bad ;  see  an  instance, 
Elwell  v.  Grand  Junction  Company,  5  M.  &  W.  672. 

Duplicity. — Where  the  plea  is  bad  for  duplicity,  it  cannot  be  objected  that  the 
replication  de  injuria  is  bad  for  putting  too  many  facts  in  issue,  provided  it  do 
not  fall  within  any  of  the  preceding  objections;  Retinoids  v.  Blackburn,  7  A.  & 
E.  161. 

Interest  in  the  Goods. — Where  the  plea  claims  an  interest  in  or  title  to  the  goods 
which  arc  the  subject  of  the  action,  existing  prior  to  and  independently  of  the 
act  complained  of,  that -interest  must  be  traversed  specially,  and  not  by  de 
injuria  ;  Crogutcs  case,  8  Co.  R.  67,  second  "  Resolution ;"  and  see  per  Parke,  B., 
in  Selby  v.  Bardons,  3  B.  &  Adol.  2;  ,S'.  C.  1  C.  &  M.  500.  Thus  a  replica- 
tion de  injuria  to  a  plea  claiming  a  lien  in  the  defendant  upon  money  had  and 
received  to  the  plaintiff's  use  was  held  bad  for  this  reason ;  Sully  v.  Neish,  2  C. 
M.  &  R.  355. 

Record. — Where  the  plea  alleges  any  matter  of  record,  such  as  a  judgment,  &c., 
de  injuria  cannot  be  replied,  because  it  would  cause  an  issue  to  be  tried  by  a 
jury,  which  is  properly  triable  by  the  Court;  sec  Crogale's  case,  8  Co.  Rep.  67, 
third  "  Resolution  ; "  Baker  v.  Walker,  1 4  M.  &  W.  465  ;  S.  C  3  Dowl.  &  L.  46. 

Set-off". — A  plea  of  set-oft"  is  properly  the  setting  off  a  breach  of  contract  of  the 
plaintiff  against  a  breach  of  contract  of  the  defendant,  and  is  not  therefore  an 
ei-cwse  for  the  latter;  de  injuria  therefore  cannot  be  repHed  to  it;  Clcworth  v. 
Pickford,  7  M.  &  W.  314;  Salter  v.  Purchell,  1  Q.  B.  209. 


Replication  De  injuria. 

Commencement,  ante,  21,  24.]  And  the  plaintiff  [as  to  the  first  plea  of 
the  defendant]  says  that  the  defendant  of  his  own  wrong,  (/)  and  without 
the  cause  by  him  in  the  said  [first]  plea  alleged,  broke  his  said  promise  [m 
debt  {in)  say  "neglected  to  and  did  not  pay  the  said  sum  of  money  or  any 
part  thereof"]  in  the  said  [first  count  of  the]  declaration  mentioned,  in 
manner  and  form  as  the  plaintiff  hath  in  the  said  [first  count  of  the  said] 
declaration  alleged  ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the 
country,  &c. 


(/)  The  omission  of  the  words  "of  his  own  Crugg,  10  M.  &  W,  369  ;  Jones  v.   Unbins, 

wrong"  would  not  be  ground  even  of  special  Q.  B.  15  L.  J,  15  ;  and  see  Flight  v.  Cook, 

demurrer,   H'disoii  v.    It'i//ces,  6  Nev.  6:  M.  1  Dowl.  &  L.  45.     A  replication  de  injuria, 

762;  5  A.  6l  E.  237;  2  Har.  &  W.  187,  S.  with  an  absque  hoc  appended   to  it,  was  held 

C. ;  but  it  is  better  to  adhere  to  the  form.    A  bad  for  duplicity;  M' Levd  v.  SchuUse,  3  D. 

replication  that  the  statements  in  the  plea  are  6c  L.  60. 

"not  true  in  substance  and  in  fact,"  would  (m)    Tliis   replication    is   good    in   debt; 

be  bad,  as  putting  in  issue  every  fact  alleged  Cooper  v.  Garbnit,  13  JM.  &  \V.  23;  S.  C.   1 

in  the  plea,  whereas  de  injuria  only  puts  in  D.  &  L.  969. 
issue  those  that  are  material;    Mitchell   v. 
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DRUNKENNESS. 


Indorsee  v.  Indorser  of  a  Bill; — Plea,  that  the  Defendant  was 
drunk  when  he  indorsed,  (n) 

Commencement,  ante,  21,24.]  And  the  defendant,  as  to  the  [first]  count, 
says  that  before  and  at  the  time  when  he  indorsed  the  said  bill,  he  was  so 
drunken,  intoxicated  and  under  the  influence  of  liquor,  and  thereby  so 
entirely  deprived  of  sense,  understanding  and  the  use  of  his  reason,  as  to  be 
unable  to  understand  or  comprehend  the  meaning,  object,  nature  or  effect 
of  the  said  indorsement,  or  to  contract  or  promise  thereby ;  of  all  which 
premises  the  plaintiff,  before  and  at  the  time  when  the  defendant  so  indorsed 
the  said  bill  [and  always  since],  had  full  knowledge  and  notice ;  and  this  the 
defendant  is  ready  to  verify,  &c. 


ESTOPPEL. 


Obs.  See  form  of  plea  of  estoppel,  3  Chit,  on  PI.  7th  ed.  5;  "Replication,"  ibid.  421 ; 
Doe  V.  Huddart,  4  Dowl.  437;  S.  C  2  C.  M.  &  R.  316;  Steph.  PL  251  ; 
M'Grath  v.  Hardi/,  4  B.  N.  C.  782;  6  Dowl.  749,  S.  C.  ;  Wilsoii  v.  Butler, 
4  B.  N.  C.  748  ;  Barlingtonv.  Pritchard,iM.  &  G.  783  ;  S.  C  2  Dowl.  N.  S. 
664.  Estoppel,  on  the  ground  of  plaintiff  having  brought  another  action  for  the 
same  cause,  and  verdict  against  him ;  Palmer  v.  Temple,  9  A.  &  E.  508  ;  and 
see  Carter  v.  James,  13  M.  &  W.  137.  An  estoppel  need  not  be  replied  when  it 
appears  on  the  face  of  the  pleadings;  Beckett  v.  Bradley,  2  D.  &  L.  586. 
Estoppel  by  acts  in  pais  :  Lyon  v.  Reed,  13  M.  &  W.  285  ;  Sanderson  v.  Cole- 
man, 4  M.  &  G.  209.  Estoppel  in  ejectment,  Doe  v.  Wright,  10  A.  &  E.  763. 
And  see  post,  titles  "  Judgment  recovered"  and  "  Set-off," 


EXCHANGE,  CONTRACT  OF. 


Plea,  (to  the  Form,  ante,  111,)  that  the  Defendant  delivered  the 
Goods  in  Exchange,  (o) 

Commencement,  ante,  21,  24.]     The  defendant,  by his  attorney,  saith 

that  he  did,  to  wit,  on  [(^c.],  deliver  to  the  plaintiff  the  said  horse  of  the 

defendant,  and  pay  the  plaintiff  the  sum  of  £ ,  on  the  terms  aforesaid, 

according  to  the  said  promise  of  the  defendant ;  and  of  this  the  defendant 
puts  himself  upon  the  country,  &c. 


(n)  This  plea  was  held  good  on  special  de-  quent  ratification  of  the  bill ;  see  ipost,  "  In- 

raurrer.  Gore  v.  Gibson,  13  I\I.  &  W,  623,  fancy,"  and  "Lunacy;"  or  semble.he  might 

where  see  the  law,  &c.     The  plaintift'  might  reply  "  De  Injuria." 

reply,  denying  the  drunkenness,  or  his  know-  (o)  Non  ussumpsit  merely  denies  the  con- 
ledge  of  it,  ibid. ;  or  he  might  reply  a  subse-  tract,  not  the  breach ;  ante,  223. 
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EXECUTORS,  (p) 


1.  Non  Assumpsit,  {q) 

In  the  Q.  B.  [or  «'C.  P."  or  "Excli.  of  P."] 

On  [<§-c.] 

The   defendant,   executor   as   aforesaid,   by   his 

attorney,  saith  that  the  said  E.  F.  in  his  lifetime  did  not 
promise  \jf  the  declaration  contain  a  count  on  a  promise  by 
the  executor,  state,  "  that  neither  the  said  E.  F.  in  his  life- 
time nor  the  defendant  as  executor  as  aforesaid,  after  the  death  of  the  said 
E.  F.,  did  promise"]  as  in  the  declaration  alleged;  and  of  this  the  defend- 
ant puts  himself  upon  the  country,  &c. 


2.  Plea  by  an  Executor  of  Non  Assumpsit^  except  as  to  part : — Con- 
fession thereof: — and  Plene  Administravit.ir) 

Commencement,  ante,  21.]     And  the  defendant,  by his  attorney,  as  to 

all  the  said  several  sums  of  money  in  the  said  declaration  mentioned,  except 


(p)  See  in  general,  Williams  on  Execu- 
tors;  2  Stark.  Ev.  tit.  "Executor;"  Tidd, 
9lh  ed.  644.  As  to  when  executors  are 
chargeable  for  rent  of  premises,  and  form  of 
pleas,  Rubei-y  v,  Stevens,  4  13.  &  A.  244 ;  and 
for  repairs,  Sec,  Tremere  v.  Morison,  1  Bing. 
N.  C.  97.  Entry  of  one  does  not  make  both 
executors  liable  in  use  and  occupation  ;  and 
see  form  of  pleas,  Nation  v.  Tozer,  1  C.  M.  & 
U.  172 ;  Woolaston  v.  Hakewill,  3  M.  N:  G. 
320;  and  see  Honiidgev.  Wilson,  11  A.  & 
E.  655 ;  post, "  Pleas  in  Covenant,"  "Leases." 
An  executor  may  be  charged  for  the  use  and 
occupation  of  land  held  by  him  under  a  de- 
mise made  by  the  testator;  Atkins  v.  Hnm- 
frey,  15  L.  J.  120,  C.  P.;  see  form  4,  By 
an  Executor,  ante,  114.  When  liable  under 
party  wall  act,  Thacker  v.  Wilsoi,  3  A.  &  E. 
142. 

(q)  Non  assumpsit  in  an  action  by  or  against 
an  executor  has  precisely  the  operation  which 
belongs  to  it  in  other  cases;  sec  unte,  216. 
It  admits  the  character  of  executor ;  see  forms 
of  pleas  denying  plaintiff's  character,  Lyons 
V.  Barrow,  1  Bing.  N.  C.  486 ;  Gurney  v. 
Uawling,  2  M.  &  W.  87.  It  is  always  inex- 
pedient to  plead  non  assumpsit  without  due 
cause,  as  the  costs  of  the  issue  joined  thereon, 
and  evidence  applicable  thereto,  fall  on  tlie 
defendant  if  he  fail,  although  he  obtain  a  ver- 
dict on  a  special  plea.  In  the  case  of  an 
executor  defendant,  if  he  plead  non  assumpsit 
(or  any  other  plea  by  which  the  debt  is  put 
in  issue),  and  plene  administravit,  and  the 
plaintift' reply  to  the  first  plea,  and,  instead  of 


denying  the  plea  of  plene  administravit,  take 
judgment  thereon  of  future  assets,  (see  post, 
Eorm  7),  and  at  the  trial  the  plaintifl"  succeed 
in  establishing  his  debt,  the  defendant  will  be 
liable  at  once  out  of  the  assets,  if  any,  other- 
wise personally,  for  the  plaintiff's  costs;  for 
in  such  case  the  plaintiff  is  driven  to  trial 
solely  to  prove  his  debt ;  Tidd,  9th  ed.  980; 
2  Arch,  by  Chit.  8th  ed.,  Index,  "  Costs." 
Where  the  plaintiff,  upon  such  picas,  adopts 
the  course  alluded  to,  the  defendant  should 
take  out  a  summons  and  obtain  an  order  for 
leave  to  withdraw  non  assumpsit,  or  other 
plea  denying  the  debt,  if  it  be  probable  the 
plaintiff  can  establish  his  demand  ;  MarsJiall 
V.  Wilder.  9  B.  &  C.  655;  Tidd,  9th  ed. 
980.  Where,  however,  the  plaintiff  denies 
plene  administravit,  the  defendant  will  be 
entitled  to  tlio  general  cosis  if  he  succeed 
thereon,  although  he  fail  on  non  assumpsit, 
subject  to  a  deduction  for  the  costs  occasioned 
by  the  latter  plea;  Hogg  v.  Graham,  4 
Taunt.  135;  Iggulden  v.  Terson,  2  Dowl. 
277  ;  Edtvards  v.  Bethel,  1  B.  &  Al.  254 ; 
Marshall  v.  Wilder,  9  B.  &  C.  655,  657. 
Where  the  debt  is  admitted  in  part  only,  and 
a  claim  in  the  particulars  is  disputed  on  good 
grounds,  Form  2,  post,  should  be  adopted. 

()•)  This  form,  though  not  very  usual,  ap- 
pears to  be  judicious  in  cases  where  a  debt 
to  a  certain  amount  is  admitted,  and  the  re- 
mainder of  the  claim  is  disputed,  and  the 
defendant  has  no  assets  in  hand  applicable  to 
any  part  of  the  demand.  Even  in  cases 
where  the  whole  of  the  claim  in  the  particu- 


X2 


808  PLEAS  IN  ASSUMPSIT  -.-EXECUTORS. 

as  to  the  sum  of  ^10,  parcel  thereof,  and  the  said  causes  of  action  in  respect 
thereof,  says  that  the  said  E.  F.  deceased,  did  not  promise  in  manner  and 
form  as  the  plaintiff  hath  above  thereof  complained  against  him  the  defend- 
ant, and  of  this  he  puts  himself  upon  the  country,  &c. 

And  as  to  the  said  sum  of  £10,  parcel,  &c.,  and  the  said  causes  of  action 
in  respect  thereof,  the  defendant  says  that  he  cannot  deny  but  that  the  said 
E.  F.  did  promise  in  manner  and  form  as  the  plaintiff  hath  above,  as  to  the 
said  sum  of  £10,  parcel,  &c.,  complained  against  him,  nor  but  that  the  plain- 
tiff hath  sustained  damages  on  occasion  of  the  said  causes  of  action  as  to  the 
said  sum  of  £10  to  the  amount  of  the  sum  of  £10. 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith  [add  plene  admi- 
nistravit,  post,  Form  4. 


3.  Plea  that  Defendant  is  not  Executor,  (s) 


C.  D.  sued  as 
Executor,  &c. 
ats. 
A.B. 


The  defendant,  by his  attorney,  saith  that  he  is  not 

nor  ever  hath  been  [if  several  defendants  "  that  they  are  not 
nor  ever  have  they  been  executors,  nor  is  nor  hath  either 
of  them  been  executor,"]  executor  of  the  last  will  and  tes- 
tament of  the  said  E.  F.  deceased,  nor  ever  administered  ["  nor  did  either  of 
them  ever  administer"]  any  of  the  goods  or  chattels  which  were  of  the  said 
E.  F.  deceased,  at  the  time  of  his  death,  as  in  the  said  declaration  alleged  ; 
and  of  this  the  defendant  puts  himself  on  the  country,  {t) 


lars  of  demand  is  admitted,  it  may  be  expe- 
dient to  adopt  this  form,  in  order  to  save  the 
expense  of  a  writ  of  inquiry  to  ascertain  the 
amount  of  damages  ;  or  of  a  reference  to  the 
master  to  fix  the  amount  of  debt,  in  case  the 
action  be  on  a  bill  or  note.  Where  the  de- 
fendant has  present  assets  applicable  to  the 
plaintiff's  demand,  he  should  pay  money  into 
Court  upon  the  common  plea  (see  -post,  "  Pay- 
ment"), to  the  extent  of  the  debt  admitted  to 
be  due,  pleading  only  such  plea. 

(s)  See  an(e,  241,  note  (i).  This  should 
not  be  pleaded  without  the  strongest  ground 
to  expect  success  thereon  ;  ante,  242,  note  (/) ; 
1  Saund.  336.  As  to  bona  notabilia,  ante,  241 , 
n.  (/i)  ;  1  Saund.  274.  Keiinques  administra- 
tor, see  ante,  242,  Form  2,  Plea  of  nonjoinder 
of  a  co-executor,  ante,  213,  Form  6.  The 
plaintiff  has  to  prove  that  defendant  is  exe- 
cutor, by  proving  thai  he  has  acted  as  such  by 
intermeddling,  and  thus  establishing  that  he 
is  executor  rfc  sow  tort;  see  1  Wms.  on  Ex. 
136;  1  Saund.  265,  note  2.  Evidence  of 
this,  Serle  v.  U'aterworlh,  4  M.  &  W,  9. 
Ordering  funeral  not  sufficient,  Camden  v. 
Fletcher,  4  i\I.  &  W.  379  ;  and  see  Hoby  v. 
Ritell,  1  C.  &  K.  716  ;  or  by  giving  notice  to 
produce  the  probale  and  liien  producins  an 
examined  copy  of  the  Act  Book  from  the  Ec- 
clesiastical Court ;  2  Stark.  Ev.  3d  ed.  445. 
It  is  doubtful,  however,  whether  there  is  any 


legal  presumption  that  the  probate  is  in  the 
possession  of  an  executor ;  Waite  v.  Gale,  2 
1).  &  L.  925.  Where  there  are  several  exe- 
cutors who  plead  ne  unques  executor,  the  de- 
fendant may  have  a  verdict  against  the  real 
executor  on  a  count  laying  a  promise  by  the 
testator,  the  other  defendants  being  discharged ; 
Griffiths  V.  Franklin,  Mo.  &  Mai.  146.  The 
above  plea  admits  a  debt,  1  Saund.  207,  n. ; 
but  not  the  amount. 

If  it  be  denied  that  plaintiff  is  executor, 
the  plea  must  be  special ;  Rast.  Ent.  322  a, 
329  b,  pi.  10,  330  a;  Co.  Ent.  144  b;  Lil. 
pi  427,  pi.  27  ;  6  Wentw.  293.  If  not 
denied,  the  letters  of  administration  need  not 
be  produced  at  the  trial,  D'A'-anda  v.  Hous- 
ton, 6  C  6c  P.  511  ;  and  no  advantage  can 
be  taken  of  their  being  wrongly  stamped,  un- 
less ne  unques  executor  be  pleaded  ;  Thynne 
V.  Protheroe,  2  M.  &  S.  555.  It  is  no  plea 
that  one  executor  plaintiff  had  "  renounced  ;" 
Cresicick  v.  Woodhead,  4  M.  &  G.  811. 

(t)  This  conclusion  was  held  good  on  spe- 
cial demurrer  in  Wood  v.  Kerri/,  15  L.J.  122, 
C.  P. ;  but  semble,  a  conclusion  with  a  verifi- 
cation would  not  be  incorrect,  ibid. ;  and  see 
Blokeslev  V.  SmatliDood,  Q.  B.  Hil.  T.  1846, 
and  ante,  p.  242,  note  Cm).  In  an  action 
against  two  executors,  one  cannot  plead  that 
the  other  is  not  executor  ;  Atkins  v.  Hiimfrey, 
15  L.  .T.  120,  C.  P. 
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4.  Plea  of  Plene  Administravit. 

Obs.  See  as  to  this  form,  2  Saund.  220,  and  note  3 ;  216,  note  1 ;  2  Wms.  on  Ex. 
1201.  Evidence,  &c.  Jackson  v.  Lyon,  1  Car.  &  Marsh.  97.  Form  of  plea  of 
plene  administravit  by  the  executor  of  an  executor,  Wells  v.  Fydall,  10  East, 
315.  See  the  form  where  defendant  has  assets  to  some  extent,  post,  312,  Form  8. 
Unless  defendant  plead  plene  administravit  he  admits  assets,  and  is  liable  out  of 
the  assets,  if  any,  or  if  not  any,  then  personally,  if  the  plaintiff  obtain  judgment 
for  his  debt ;  1  Saund.  219  b,  335,  n.  10 ;  but  this  plea  only  admits  that  the  de- 
fendant is  executor  de  son  tort,  and  in  such  case  he  is  only  liable  for  assets  which 
actually  come  to  his  hands,  Yardley  v.  Arnold,  1  Car.  &  Marsh.  434.  The 
plaintifFmay  either  have  execution  on  his  judgment,  or  proceed  by  action  of  debt 
thereon,  suggesting  a  devastavit.  On  issue  joined  on  the  above  plea,  it  is  in- 
cumbent on  the  plaintiff"  to  prove  affirmatively  that  defendant  had,  or  might  by 
due  caution  have  had,  assets  before  writ.  Cooper  v.  Taylor,  G  M.  &  G.  789 ; 
and  then  the  defendant  must  show  a  due  administiation  of  assets,  before  the 
commencement  of  the  suit,  to  the  extent  proved,  see  2  Wms  on  Ex.  1211 ;  2 
Stark.  Ev.  3d  ed.  449  ;  Stroud  v.  Dandridge,  1  Car.  &  K.  455.  The  plea  admits 
the  debt  charged  to  be  due,  but  not  its  amount ;  and  the  amount  must  therefore 
be  proved  by  the  plaintiff  on  this  issue  ;  2  Wms.  Ex.  1213.  The  defendant  is 
only  liable  to  the  amount  of  assets  proved  to  be  in  his  hands,  though  less  than 
the  debt,  Harrison  v.  Bcccles,  3  T.  R.  688  ;  2  Wms.  Ex.  1217.  If  there  be 
several  executors  defendants,  who  plead  plene  administravit  jointly,  it  seems  that 
the  plaintiff  may  succeed  against  one  only,  who  is  shown  to  have  assets;  1  Saund. 
336,  n.;  2  Wms.  Ex.  1218,  1219;  Parsons  v.  Hancock,  1  M.  &  Mai.  330.  If 
one  of  several  executors  plead  no  assets,  and  be  defeated,  he  alone  is  liable,  id. 
In  Steam  v.  Mills,  4  B.  &  Ad.  657,  the  inventory  exhibited  in  the  Ecclesiastical 
Court  by  an  executor  for  the  purpose  of  obtaining  probate,  was  held  not  to  be, 
generally,  even  prima  facie  evidence  of  his  having  received  assets.  It  seems  to 
have  been  considered  by  Parke,  J.,  in  that  case,  that  where  the  inventory  only 
described  effects  on  a  farm  with  which  the  executor  was  acquainted,  it  may  be 
prima  facie  evidence,  but  that  tli^  is  rebutted  if  it  appear  that  no  effects  actually 
came  to  the  executor's  hands,  thSigh  his  co-executor  has  with  his  knowledge  in- 
termeddled with  the  property;  see  2  Wms.  Ex.  1212;  2  Stark.  Ev.  3d  ed.  447. 
In  the  same  case  Littledale,  J.,  and  Parke,  J.,  appear  to  have  entertained  an  opi- 
nion that  a  probate  stamp  is  not  prima  facie  evidence  that  the  executor  has  re- 
ceived assets  to  the  amount  covered  by  the  stamp  ;  but  the  contrary  is  laid  down 
in  Foster  v.  Blakelock,  9  B.  &  C.  328  ;  2  Stark.  Ev.  3d  ed.  448  ;  see  Mann  v. 
Long,  3  A.  &  E.  689.  The  probate  is,  at  all  events,  evidence  only  of  the  smallest 
amount  which  the  stamp  would  cover ;  Curtis  v.  Hunt,  1  C.  &  P.  180.  Outstand- 
ing specialty  debts  or  judgments  (or  payments  on  account  of  such  claims  after 
action  brought,)  nuist  be  specially  pleaded,  and  cannot  be  set  up  on  plene  adminis- 
travit ;  see  1  Saund.  333  a,  note  8  ;  2  Wms.  Ex.  1213,  1214  ;  Oxenham  v.  Clapp, 
2  B.  &  Ad  314,  per  Littledale,  J.  Plene  administravit  in  the  following  form 
may  be  pleaded  to  a  judgment  debt,  without  alleging  that  the  judgment  was  not 
docketed ;  see  Hall  v.  Tapper,  3  B.  &■  Ad.  G55  ;  and  see  Gaunt  v.  Taylor,  3  Scott, 
N.  R.  700;  and  sec  now  2  &  3  Vict.  c.  11.  Where  a  defendant,  in  an  action 
against  him  as  administrator,  being  under  terms  to  plead  issuably,  pleads  first, 
plene  administravit,  and  secondly,  his  own  bankruptcy,  the  plaintiff  may  sign  judg- 
ment as  for  want  of  a  plea ;  the  latter  being  a  bad  plea  and  not  issuable;  Serle 
v.  Bradshuiv,  2  C.  &  M.  148 ;  2  Dowl.  289,  S.  C. 

Plead  non  assumpsit,  Form  1,  //  the  debt  can  be  successfully  denied,  other- 
wise not .  ante,  307,  note  (</).]     The  defendant,  by  his  attorney,  saith 

that  he  hath  fully  administered  all  and  singular  the  goods  and  chattels  which 
were  of  the  said  E.  F.  deceased,  at  the  time  of  his  death,  and  which  have 
ever  come  to  the  hands  of  the  defendant  as  executor  [or  "administrator"]  as 
aforesaid  to  be  administered,  and  that  he  the  defendant  had  not  \jf  several 
defendants,  state  "  they  the  defendants  had  not  nor  had  either  of  tliem"]  at 
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the  time  of  the  commencement  of  this  suit,  (w)  or  at  any  time  since,  (x)  nor 
hath  he  ["  nor  have  they,  nor  hath  either  of  them"]  any  (y)  goods  or  chattels 
which  were  of  the  said  E.  F.,  at  the  time  of  his  death,  in  the  hands  of  the 
defendant  as  executor  [or  "  administrator,"  or  "  executors,"  or  "  adminis- 
trators,"] as  aforesaid  to  be  administered  ;  and  this  the  defendant  is  ready 
to  verify.  (;;) 


6.  Replication  that  Defendant  had  Assets,  with  Issue  and  Award 
of  Venire,  where  the  JDebt  is  not  denied  by  the  Plea,  (a) 

Commencement,  ante,  23.]  —  Saith  that  the  defendant  at  the  time  of  the 
commencement  (6)  of  this  suit  had  divers  goods  and  chattels  which  were  of 
the  said  E.  F.  deceased,  at  the  time  of  his  death,  in  the  hands  of  the  defend- 
ant as  executor  as  aforesaid,  to  be  administered,  of  great  value,  to  wit,  to  the 
amount  of  the  causes  of  action  in  the  declaration  mentioned,  (c)  and  where- 
with the  defendant  could  and  ought  to  have  satisfied  the  said  causes  of  action ; 
and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c.  And  the 
defendant  doth  the  like. 

And  hereupon,  inasmuch  as  the  defendant  hath  not  denied  the  said  causes 
of  action,  or  that  the  plaintiff  ought  to  recover  in  this  action  by  reason  thereof, 
the  plaintiff  prays  judgment  and  his  ["  debt  and"]  damages  aforesaid  to  be 
levied  of  the  goods  and  chattels  which  were  of  the  said  E.  F.  at  the  time  of 
his  death ;  but  because  it  is  not  known  what  damages  the  plaintiff  hath  sus- 
tained in  this  behalf,  or  whether  or  not  the  defendant  will  be  convicted  upon 
the  issue  so  joined  between  the  parties,  let  the  giving  of  judgment  herein  be 
stayed  until  the  said  issue  is  determined,  and  as  well  to  try  the  said  issue  as 
to  inquire  what  damages  the  plaintiff  hath  sustained  by  reason  of  the  said 

premises,  the  sheriff  is  commanded  that  he  cause  to  come  here  on  the 

day  of next,  twelve,  &c.  by  whom,  &c.  and  who  neither,  &c.  to  recog- 
nize, &c.  because  as  well,  &c. 


(«)  Evidence  of  payments  made  by  the  with  plene  administravit,  it  is  better,  on  ac- 

executor,  between  the  times  of  suing  out  the  count  of  costs,  to  take  judgment  of  assets  in 

writ  and  filing  the  declaration,  is  inadmissible  futuro  on  the  latter  plea,  if  there  be  not  clear 

under  this  issue  ;  Reesv.  Morgan, ^li.&c  h.A.  evidence  of  assets  in  hand;  see  anie,  307, 

1035.  note  (7). 

(1)  2  Saund.  210,  n.  1.  (fe)  Or  if  the  defendant  had  assets  after 

(1/)  If  there  be  assets  to  any  small  amount  writ  issued,  see  Form  6,  infra. 

applicable  to   the  plaintiff's  debt,  the  plea  (c)  Where  the  plea  states  a  debt  of  priority, 

should  be  as  post,  312,  Form  8.  as  a  bond,  &c.  to  the  claim  of  the  plaintiff, 

(z)  This  plea  need  not  be  signed  by  coun-  insert  here  "  over  and  above  the  value  and 

sel,  P\.eed  v.  Spnrr,  2  M.  6<;  ^V.  7(S,  except,  amount  of  the  said  causes  of  action  so  con- 

semble,  in  C.P.,  ante,  21,  nole(5;);  judge's  fessed  as  aforesaid,  and  over  and  above  the 

order  to   plead    it   unnecessary  ;    ante,   22,       value  and  amount  of  the  said  debt  of  £ 

note  Ci).  in  the  said  second  plea  mentioned."    See  3 

(a)  Where  non  assumpsit,  &c.  is  pleaded  Wilson,  52. 
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6.  Replication  that  Defendant  received  Assets  after  the  commence- 
ment of  this  suit,  {d) 

Commencement,  ante,  23.']  Tlie  plaintiff  saith  that  this  action  was  com- 
menced on  {_SfC.  date  of  writ],  and  that  after  the  commencement  of  this  suit, 
to  wit,  on  [^c],  and  on  divers  other  days  and  times  before  the  said  plea  was 
pleaded,  divers  goods  and  chattels  which  were  of  the  said  E.  F.  at  the  time 
of  his  death,  of  great  value,  to  wit,  to  the  amount  of  the  causes  of  action  in 
the  declaration  mentioned,  came  to  and  were  in  the  hands  of  the  defendant, 
as  executor  '[or  "  administrator'']  as  aforesaid,  to  be  administered,  and  where- 
with he  could  and  ought  to  have  satisfied  those  causes  of  action ;  and  this  the 
plaintiff  is  ready  to  verify. 

7.  Issue,  where  there  is  a  Plea  denying  the  Debt,  besides  plene  admi- 
nistravit,  and  the  Plaintiff  takes  judgment  of  future  Assets  upon 
the  latter  Plea,  (e) 

After  defendant's  pleas  and  replication  to  the  plea  disputing  the  debt  as 
usual,  proceed  thus ;]  And  as  to  the  said  last  plea  [i.  e.  plene  administravit], 
the  plaintiff,  inasmuch  as  he  cannot  deny  the  several  matters  therein  alleged, 
prays  judgment  and  his  damages  by  him  sustained  on  occasion  of  the  causes 
of  action  in  the  declaration  mentioned  to  be  adjudged  to  him,  to  be  levied  of 
the  goods  and  chattels  which  were  of  the  said  E.  F.  at  the  time  of  his  death, 
and  which  since  the  pleading  of  the  said  last  plea  of  the  defendant  have  come 
or  which  shall  hereafter  come  to  the  hands  of  the  defendant  as  executor  [or 
"  administrator"]  as  aforesaid  to  be  administered,  [or  if  the  plea  be  of  a  judg- 
ment or  bond,  ^'C.  outstanding,  and  i^lene  administravit  jjrceter,  here  add  these 
words,  "  after  satisfying  the  moneys  due  and  owing  on  the  said  judgment," 
or  "  writing  obligatory"  in  "  the  said  plea  mentioned,"]  but  because  it  is 
uncertain  whether  the  defendant  will  be  convicted  upon  the  said  issue  above 
joined  between  the  parties  aforesaid,  therefore  let  judgment  be  thereupon 
stayed  until  the  trial  and  determination  of  the  said  issue  ;  and  in  order  to  try 
the  said  issue  the  sheriff  is  commanded  that  he  cause  to  come  [Sfc.  conclude 
as  in  Form  5,  ante,  310. 


(d)  This  must  be  specially  replied  ;  Mara  scire  facias  on  the  judgmeDt,  and  will  then 
V.  Quin.  6  T.  R.  10.  be  entitled  to  his  costs;  Tidd,  9lh  ed.  980, 

(e)  When  and  why  this  course  is  advisable,  nole((/);  2  Arch,  bv  Chit.  8th  ed.  Index, 
seeu/Ke,  307,  note  (./).  If  the  plaintiff  esta-  "  Scire  Facias."  By  takingjudgmentof  assets 
blish  his  debt  in  this  case,  he  has  costs  with-  quando  accideriul,  the  plaintiff  admits  that  de- 
out  proving  future  assets,  i'</.  Where  the  de-  fendant  has  duly  administered  to  liiat  time; 
fendant  pleads  o/i/i/ plene  administravit,  and  Tai/br  v.  llolman,  IJul.  N.  T.  KiO.  Tlie 
there  is  no  proof  of  present  assets,  the  plain-  plaintiff  cannot  lake  judgment  of  future  assets 
tiff  should  take  judgment  of  fuiure  assets,  after  failing  on  issue  taken  on  plene  adroinis- 
and  when  they  come  to  hand,  should  issue  a  travit ;  2  Saund,  319  a,  note 2 ;  2  Wms.  1221 . 
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8.  Plene  Administravit  Pr&ter.{f) 

Commencement,  ante,  24.]     The  defendant,  by his  attorney,  as  to  the 

whole  declaration,  except  as  to  the  sum  of  £ \tlie  amount  of  assets  in 

hand,']  says  that  he  hath  fully  administsred  all  and  singular  the  goods  and 
chattels  which  were  of  the  said  E  F.  deceased  at  the  time  of  his  death,  and 
which  have  ever  come  to  the  hands  of  him  the  defendant  to  be  administered, 

except  goods  and  chattels  of  small  value,  to  wit,  of  the  value  of  £ ;  and 

that  he  the  defendant  had  not,  at  the  time  of  the  commencement  of  this  suit, 
or  at  any  time  since,  nor  hath  he  any  goods  or  chattels  which  were  of  the 
said  E.  F.  deceased  at  the  time  of  his  death  in  his  the  defendant's  hands  to 
be  administered,  except  the  said  goods  and  chattels  of  the  value  aforesaid,* 

[and  the  defendant  brings  here  into  court  the  said  sum  of  £ ready  to  be 

paid  to  the  plaintiff]  ;  (g)  and  this  the  defendant  is  ready  to  verify,  &c. 


9.  Plea  of  an  outstanding  Judgment  Debt,  or  Specialty,  against  the 
Testator,  and  -plene  administravit  prater,  (k) 

As  to  non-assumpsit,  see  ante,  307,  note  (y).]     The  defendant,  by his 

attorney,  saith  that  in  the  lifetime  of  the  said  E.  F.,  to  wit,  on  [c^c,  state 
the  recovery  against  deceased,  see  jiosl,  "Debt," — "Judgment,"  referring  to 
the  record.]  And  the  defendant  further  saith  that  the  said  E.  F.  in  his  life- 
time, to  wit,  on  \J)-c.~],  by  his  certain  writing  obligatory,  sealed  with  his  seal, 

became  held  and  firmly  bound  to  one  G.  H,  in  the  penal  sum  of  £ ,  to 

be  paid  to  the  said  G.  H. ;  which  said  writing  obligatory  was  made  to  secure 
and  was  and  is  conditioned  for  the  payment  of  a  just  debt,  to  wit,  the  sura  of 

£ ,  with  interest,  at  a  time  which  hath  elapsed,  [according  to  the  fact,] 

and  at  the  time  of  the  death  of  the  said  E.  F.  was  and  still  is  in  full  force  ; 
and  at  the  commencement  of  this  suit  there  was  and  still  is  due  and  owing  (i) 
upon  and  by  virtue  of  the  said  writing  obligatory  a  large  sum  of  money,  to 

wit,  the  sum  of  £ ;  and  the  defendant  further  saith  that  he  hath  fully 

administered,  [SfC.  plene  administravit  prcetcr,  as  in  Form  8,  to  the  as- 
terisk,] which  are  not  sufficient  to  satisfy  the  said  debts   due  and  owing 


(/)  As  to  the  form  of  this  plea,  &c.  see  (g)  See  3  Wentw.  211,  214,    Sed  qu.  as 

1  Saund.  333,  n.  (7) ;  2  Wins.  Ex.  1203;  3  to  the  necessity  for  bringing  the  assets  into 

Wentw.  211,  214.     Where  tliere  are  some  court.     It  seems,  however,  to  be  a  proper 

assets  in  hand,  tliis  plea  should  be  pleaded;  step. 

or  the  plaintiir  will  succeed  at  the  trial  and  (k)  See  Forms,  &c.,  1  Saund.  329,  330, 

obtain  judgment  for  his  debt  to  the  extent  of  notes  ;  id.  333  a,  note  7  ;  2  Saund.  50,  note 

such  assets,  and  his  costs.     And  it  may  often  3  ;  3  Wentw,  Ind.  xxvi. ;  2  Wras.  on  Exe- 

be  advisable  to  adopt  Foim  2  in  regard  to  the  cutors,  1204,  1205.    It  is  essential  to  plead 

debt.      The  plaintiff' may  take  judgment  as  to  specially  an  outstanding  judgment  or  special- 

the  assets  admitted,  and  judgment  of  future  ty  debt,  id.     If  any  part  h:is  been  satisfied  by 

assets  as  to  the  rest  of  his  claim,  including  defendant  since  the  writ,  that  matter  should 

the  costs;    Cor  v.  Peacock,  2    Scott,    125;  be  pleaded  specially,  see  next  Form. 

S.  C.  4Dowl.  134;  2  Chit.  Arch.;  3  Chit.  (i)  1  Saund.  333,  note?;  Cox  v.  Joseph, 

PI.  7lh  ed.  131,  note  (I).  5  T.  R.  309. 
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upon  the  said  judgment  and  writing  obligatory  respectively,  [as  the  case 
may  be,]  and  which  are  subject  and  liable  to  satisfy  such  debts ;  and  this 
the  defendant  is  ready  to  verify,  &c. 


10.  To  a  Plea  of  Plene  Administravit,  and  an  outstanding  Judgment 
against  the  Testator ; — Replication,  that  the  Testator  satisfied  the 
Judgment,  and  that  it  is  fraudulently  kept  on  foot,  {k) 

Commencement,  ante,  23.'\  And  the  plaintiff  says  that  the  said  E.  F.  in  his 
lifetime,  to  wit,  on  [<§'c.],  paid  to  the  said  G.  H.  [the  judgment  creditor]  a 
large  sum,  to  wit,  j6200,  in  full  satisfaction  and  discharge  of  the  said  causes 
of  action  recovered  by  the  said  G.  H.  and  of  the  said  judgment  so  as  afore- 
said had  and  obtained  for  the  same,  which  said  sum  the  said  G.  H.  then  had 
and  received  from  the  said  J).  F.  in  full  satisfaction  and  discharge  of  the 
said  causes  of  action  so  recovered  ai;d  of  the  said  judgment ;  but  the  de- 
fendant, executor  as  aforesaid,  deceitfully  and  with  the  intention  to  defraud 
and  deceive  the  plaintiff  of  the  damages  by  him  sustained  by  reason  of  the 
premises  in  the  said  declaration  above  mentioned,  hath  hitherto  deferred  and 
still  doth  defer  procuring  acknowledgment  of  satisfaction  to  be  entered  of 
the  said  causes  of  action  so  recovered  against  the  said  E.  F.,  or  to  be  re- 
leased therefrom,  and  still  permits  the  said  judgment  thereon  to  "remain  in 
full  force  and  vigour,  to  the  intent  aforesaid ;  and  this  the  plaintiff  is  ready 
to  verify,  &c. 

1 1 .  Plea  of  Judgment  recovered  against  an  Executor,  and  payment 

thereon  by  him,  after  Action  brought,  [l) 

Commencement,  ante,  21,  24.]     And  the  defendant,  by his  attorney, 

(fc)  See  Form,   &c.   Jonea  v.  Roberts,  2  see  1  Saund.  329,   note  3,  330,  331,  notes  4 

C.  &M.  219.     It  was  there  held,  OD  general  and  5;  Prince  v.   Nicholson,  5  Taunt.  333 

demurrer,  that  the  rejoinder  to  the  above  re-  and  664;   Lyttleton  v.  Crost,  3  13.  ik  C.  317. 

plication  was  bad,  as  instead  of  traversing  the  An  eijual  distribution   amongst  creditors   of 

^raiir/,  it  denied  the  payment  and  satisfaction,  equal   degree  triay  be  obtained    by  filing    a 

which,   being   mere   inducement,  could  not  creditors'  bill  in  equity.     Where  a  defendant 

Sroperly  be  traversed.  See  Form  12,  post,  executor  applies  for  an  order  for  time  to 
15.  The  above  must  be  specially  pleaded.  plead,  the  plaintiff's  attorney  should  claim 
Nul  tiel  record  would  merely  put  in  issue  the  that  it  be  made  part  of  the  terms  that  defend- 
existence  of  the  judgment.  ant  do  not  confess  (and  plead)  a  judgment  to 
(0  This  must  be  pleaded  specially.  If  another  creditor  of  equal  degree;  Anon.  8 
the  judgment  were  obtained  against  the  ex-  iMod.  308.  In  an  action  against  an  adminis- 
ecutor  after  he  had  pleaded  to  the  pending  irator,  the  defendant,  after  obtaining  time  to 
action,  the  plea  must  be  puis  darrein  conti-  plead  upon  the  usual  terms,  pleaded  a  judg- 
nuanre,  with  an  affidavit  of  the  truth,  &:c. ;  ment  recovered  since  the  commencement  of 
see  Alder  v.  Pack,  2  Harr.  78.  It  is  settled  the  action,  but  did  not  aver  that  there  were  no 
that  an  executor  may  prefer  one  creditor  to  assets  ultra,  the  court  gave  leave  to  the  plain- 
anolher  whose  claim  is  of  equal  degree,  by  tiff  to  sign  judgment  as  for  want  of  a  plea, 
confessing  a  judgment  to  the  former,  that  is,  the  defendant  having,  since  the  commence- 
by  giving  him  a  warrant  of  attorney  or  cog-  ment  of  the  action,  admitted  by  letter  the 
novit  even  after  the  other  has  commenced  an  possession  of  assets  sufficient  to  cover  the 
action, and thenpleadingsuchjudgmentin bar;  judgment  and  also  the  plaintiff's  demand; 
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says  that  the  plaintifF  ought  not  further  (vi)  to  maintain  his  action,  because 
he  says  that  one  G.  H.,  after  the  death  of  the  said  E.  F.,  and  after  the  com- 
mencement of  this  suit,  to  wit,  on  ISfC.'],  impleaded  the  said  defendant,  as 
executor  as  aforesaid,  in  the  said  court  in  a  certain  plea  of  debt  [according  to 

the  fact']  for  the  sum  of  £ (w)  due  and  owing  to  the  said  G.  H.  from  the 

said  E.  F.  in  his  lifetime  and  at  the  time  of  his  death,  and  which  was  un- 
satisfied when  such  action  was  commenced;  and  such  proceedings  were 
thereupon  had  in  the  said  court  in  that  action,  that  the  said  G.  H.  after- 
wards, to  wit,  on  [<^c.],  by  the  consideration  and  judgment  of  the  said  court, 
recovered  against  the  defendant,  as  executor  as  aforesaid,  his  said  debt  of 

£ ,  and  also  £ ,  which  in  and  by  the  same  court  were  adjudged  to 

the  said  G.  H.  for  his  damages  which  he  had  sustained,  as  well  on  occasion 
of  the  detaining  of  that  debt  as  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  to  be  levied  [<§-c.  as  in  judgvient.  Form  16, 
post,  316,]  whereof  the  defendant  was  convicted,  as  by  the  record  and  pro- 
ceedings thereof  remaining  in  the  said  court  fully  appears  ;  which  said  judg- 
ment was  obtained  for  a  true  and  just  debt  due  and  owing  to  the  said  G.  H. 
from  the  said  E.  F.  in  his  lifetime  and  at  the  time  of  his  death  ;  (o)  [where- 
upon the  defendant,  as  such  executor,  was  afterwards ,  and  after  the  com- 
mencement of  this  suit,  to  wit,  on  [SfC.'],  called  upon  and  obliged  to  pay  and 
did  pay  to  the  said  G.  H.,  upon  and  on  account  of  the  said  judgment,  a  large 

sum  of  money,  to  wit,  £ ,  parcel  of  the  said  sum  so  due  thereon  (7))] ; 

and  there  now  is  due  and  owing  to  the  said  G.  H.  upon  and  by  virtue  of  the 

said  judgment,  a  large  sum  of  money,  to  wit,  the  sum  of  £ ;  and  as  to 

the  same  the  said  judgment  is  in  force  (5)  and  unsatisfied ;  (p)  and  the  de- 
fendant further  says  that  he  hath  fully  administered  [S^c.  add  plene  adminis- 
travit,  ante,  309,  Form  4,  or  plene  administravit  prceier,  as  ante,  Form  8. 
If  the  payment  he  stated,  the  j)lea  will  be,  that  there  were  no  assets  at  the  time 
of  payment,  except  the  sum  paid,  and  not  any  since"]  ;  and  this  the  defendant 
is  ready  to  verify,  &c. 


Roberts  V.  TFood,  3  Dowl.  P.  C.  797.    The  before  the  executor  had  notice  of  the  specialty 

rule  of  Hil.  4  Will.  4,  which  requires  the  debt  sued  for;  1  Wms.  on  Ex.  676,  1214. 
party  who  pleads  a  plea  of  judgment  reco-  (0)  Not  a  necessary  allegation,  1  Saund. 

vered  to  set  out  its  date,  &c.  in  the  margin  of  329,  note  4. 

the  plea,  does  not  apply  to  a  plea  by  an  ex-  (p)  The  allegation  between  the  brackets 
ecutor  of  judgment  recovered  against  the  es-  should  be  inserted  where  warranted  by  the 
tate  ;  Power  v.  hod,  1  Bing.  N.  C.  304  ;  5  facts.  Where  no  payment  has  been  made,  it 
M. &  Sc.  119;  S.  C.3  Dowl.  140.  should  of  course  be  omitted  ;  and  it  should 
(m)  See a»«e,  25,  Form  7,  and  note  (0-  merely  be  stated  that  a  certain  sum  is  due 
(h)  When  the  action  to  which  tiiis  is  upon  the  judgment.  Plaintiff  may  reply  as- 
pleaded  is  on  a  specialty,  it  is  necessary  to  sets  ultra. 

show  in  the  plea  either  that  the  judgment  (7)  The  allegation  that  the  judgment  is  in 

pleaded  was  on  a  specialty,  or  was  obtained  force,  is  not  necessary,  1  Saund.  329,  n.  4. 
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12.  Replication  thereto,  that  the  Judgment  is  fraudulent,  (r) 

Commencement,  ante,  23.]  And  the  plaintiff  saith  that  the  said  judgment 
in  the  said  plea  mentioned  was  had  and  obtained  by  the  fraud  and  covin  of 
the  defendant,  and  with  intent  to  defraud  the  plaintiff  of  his  said  damages, 
\tn  debt,  "  debt  and  damages"]  ;  and  this  the  plaintiff  is  ready  to  verify. 


13.  Plea  of  Retainer  hy  an  Executor  for  his  own  Debt,  (s) 

Commencement,  ante,  21,  2  k]     The  defendant,  by his  attorney,  saith 

that  the  said  E.  F.  in  his  lifetime,  and  at  the  time  of  his  death,  was  indebted 

to  him  the  said  defendant  in  a  large  sum,  to  wit,  £ ,  for  \_%c.  stating  the 

debt,  (i)]  and  which  sum  remains  in  arrear  and  unsatisfied  to  the  defendant ; 
and  the  defendant  further  saitli  that  the  said  E.  F.  in  his  lifetime,  to  wit,  on 
[8fC.'\  aforesaid,  duly  made  and  published  his  last  will  and  testament  in 
writing,  and  thereby  constituted  and  appointed  the  defendant  executor 
thereof,  and  afterwards,  to  wit,  on  [tH".].  the  said  E.  F.  died  without  re- 
voking or  altering  his  said  will  as  to  the  said  appointment ;  after  whose 
death,  to  wit,  on  [<^c.],  the  defendant  proved  the  said  will ;  and  the  defend- 
ant further  saith  that  he  hath  fully  administered  [(^r.  plene  adm.  prceter,  as 
ante,  312,  Form  8,  to  the  asterisk,']  which  are  not  sufficient  to  pay  or  satisfy 
the  moneys  due  and  owing  to  the  defendant  as  aforesaid,  and  which  he 
retains  in  his  hands  towards  and  in  part  satisfaction  and  payment  thereof ; 
and  this  the  defendant  is  ready  to  verify,  &c. 


14.  Replication  thereto,  denial  of  the  Deht  retained  for.  {u) 

Commencement,  ante,  23.]     The  plaintiff,  as  to  the  said  [ •]  plea,  saith 

that  the  said  E.  F.  was  not  indebted  to  the  defendant  in  the  said  sum  of 

* >  or  any  part  thereof,  as  in  the  said  [ ]  plea  alleged ;  and  this 

the  plaintiff  prays  may  be  inquired  of  by  the  country,  &:c. 


(r)  See  ante,  313,  note  (7c)  ;  1  Lutw.  660 ;  Stark,  Ev.  2d  ed.    It  seems  that  the  retainer 

Treihams.  case,  9  Co.  R.  1 10  ;  2  Saund.  49  ;  luay  be  relied  upon  under  plene  adiniiiistravU  ; 

Com.  Dig.  Pleader,  2  D.  9.     Replication  in  but  it  is  better  to  plead  it,  as  it  drives  the 

case  of  several  judgments  being  pleaded,   1  plaintiff  to  admit  the  debt,  or  that  there  arc 

Saund.  334,  335,  337  b,  note  2  ;  2  VVms.  on  not  assets  for  him. 

Exors.  1208  to  1811.  (j)  A  debt  of  equal  degree  with  that  sued 

(s)  A  righttul  executor,  but  not  an  exc-  for  must  be  shown, 

cutor  de  son  tort,  may  retain  for  his  own  debt,  (u)  Or  the  plaintiff  may  reply  assets  ultra 

it  not  being  of  an  interior  dcgiee  to  that  sued  the  debt,  see  forms  5,  7. 
for;  see  1   VVms.  Ex.  685;  2  id.  1206;  2 
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15.  Replication  to  Form  13,  that  the  Defendant  was  Executor 
de  son  tort,  {x) 

Commencement,  ante,  23.]     The  plaintiff,   as  to  the  said  plea,  saith 

that  the  defendant  never  was  executor  of  the  last  will  and  testament  of  the 
said  E.  F.  except  of  his  the  defendant's  own  wrong  and  by  reason  of  his 
wrongfully  intermeddling  with  the  goods  and  chattels  which  were  of  the  said 
E.  F.  deceased,  at  the  time  of  his  death,  without  this,  that  the  said  E.  F.  duly 
made  and  published  his  last  will  and  testament  in  writing,  and  thereby  con- 
stituted and  appointed  the  defendant  executor  thereof  as  in  the  said  plea 
alleged  ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


16.  Form  of  Judgment  hy  Cognovit  against  an  Executor. 

Commencement,  ante,  21,  24.]     And  the  defendant,  by his  attorney, 

says  that  he  cannot  deny  the  action  of  the  plaintiff,  nor  but  that  the  said 

in  his  lifetime  did  promise  in  manner  and  form  as  the  plaintiff  hath 

above  in  that  behalf  alleged ;  nor  but  that  the  plaintiff  hath  sustained  da- 
mages on  occasion  of  the  causes  of  action  in  the  said  declaration  mentioned, 

to  £ ,  as  by  the  said  declaration  is  above  alleged ;  and  hereupon  the  said 

plaintiff  prays  judgment  and  his  damages  so  acknowledged,  together  with 
his  costs  and  charges  by  him  about  his  suit  in  this  behalf  expended,  to  be 
adjudged  to  him,  &c.  ;  therefore  it  is  considered  that  the  said  plaintiff  do 
recover  against  the  said  defendant  executor  \or  "  administrator"]  as  afore- 
said, his  damages  aforesaid  to  £ ,  in  form  aforesaid  acknowledged,  and 

also  £ for  his  said  costs  and  charges  by  the  court  of  our  lady  the  queen 

now  here  adjudged  to  the  plaintiff  and  with  his  assent,  which  said  damages, 

costs  and  charges,  in  the  whole  amount  to  £ ,  to  be  levied  of  the  goods 

and  chattels  which  were  of  the  said at  the  time  of  his  death  in  the  hands 

of  the  defendant  as  executor  [or  "  administrator"]  as  aforesaid,  to  be  admi- 
nistered if  he  hath  so  much  thereof  in  his  hands  to  be  administered,  and  if 

he  hath  not  so  much  thereof  in  his  hands  to  be  administered,  then  £ , 

parcel  of  the  damages  aforesaid,  being  for  the  costs  and  charges  aforesaid,  to 
be  levied  of  the  proper  goods  and  chattels  of  the  defendant ;  and  the  de- 
fendant in  mercy,  &c. 

17.  Plea  to  an  Action  hy  an  Executor  that  the  Testator  died  before 
breach  of  the  Agreement  sued  on. 

Wentworth  v.  Cock,  10  A.  &  E.  42. 

(i)  An  executor  de  son  tort  cannot  retain  and  plead  it  in  bar  of  such  action  for  an  in- 
fer his  own  debt,  see  note  (s)  J  although  he  ferior  demand;  Oxenham  v.  Clapp,  2  B.  & 
may,  even  after  action,  pay  a  specialty  debt,      Ad.  309. 
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FORBEARANCE. 


0Bf5.  See  the  forms  of  declaration,  ante,  119  to  121  ;  and  Wadev.  Simeon,  15  Law  J. 
114,  C.  P.  Non  assumpsit  merely  disputes  that  the  promise  laid  in  the  de- 
claration was  ever  made.  If  the  existence  or  validity  of  the  debt  to  be  forborne 
be  denied,  the  plea  should  be  special;  see  ante,  221.  It  is  also  necessary  to 
plead  specially  that  the  plaintiff  did  not  forbear,  or  that  the  defendant  paid  the 
money,  &c. ;  and  see  Isaac  v.  Daniel,  15  Law  J.  149,  Q.  B.,  cited  ante,  285, 
note  (o). 

1.  Plea,  denial  of  the  Debt  forborne,  (y) 
Non  assttmj)sit,  ante,  232.]     And  for  a  further  plea  in  this  behalf,  [or  "  to 
the  said  first  count"]  the  defendant  saith  that  he  was  not  before  or  at  the 
time  of  the  making  of  the  promise  in  the  declaration  [or  "  first  count"]  men- 
tioned, indebted  to  the  plaintiff  in  the  said  sum  of  ^ therein  mentioned, 

or  any  part  thereof,  as  in  the  said alleged  ;  and  of  this  the  defendant 

puts  himself  upon  the  country,  &c. 


2.  Plea  that  Plaintiff  did  not  forbear,  (z)  Sfc.  {Declaration,  Form  1, 

ante,  119.) 

Commencement,  ante,  21.  24.]     And  for  a  further  plea  [in  this  behalf],  the 
defendant  saith  that  the  plaintiff  did  not  cease  to  prosecute  the  said  action 

in  the  said mentioned,  or  stay  all  further  proceedings  therein,  in  manner 

and  form  as  in  the  said alleged  ;  and  of  this  the  defendant  puts  himself 

upon  the  country,  &c. 

FOREIGN  ATTACHMENT  IN  LONDON. 


Plea  of  Foreign  Attachment  and  Law. 
Crosby  v.  Hethcrington,  4  M.  &  G.  dZ3. 


FRAUD. 

Obs.  Fraud  must,  by  the  express  terms  of  the  New  Rules,  be  specially  pleaded  in  as- 
sumpsit, &c.,  ante,  216;  and  a  legal  objection  to  the  transaction,  such  as  usury, 
&c.  will  not  support  a  a  plea  of  fraud,  there  must  be  some  deception  practised ; 
Green  v.  Gosden,  3  M.  &  G.  450.  The  meaning  of  the  rule  requiring  fraud  to 
be  specially  pleaded  is,  that  where  the  contract  stated  in  the  declaration  is  not 
the  real  one  by  reason  of  fraud,  the  real  one  must  be  pleaded,  and  the  defendant 
cannot  rely  on  the  variance  under  non  assumpsit ;  per  Lord  Dennian,  Jlankey  v. 
Cobb,  1  Q.  B.  493.  In  an  action  for  not  completing  the  purchase  of  a  house,  it 
was  held  that  it  could  not  be  shown  under  non  assumpsit  that  the  sale  was  void 
on  account  of  the  employment  of  puflers  at  the  auction;  Iccley  v.  Gretc,  6 
C.  &  P.  671.     So  in  assumpsit  for  timber  bargained  and  sold,  defendant  cannot 

(i/)  See  note  (m), ante,  p.  119.    Thisplea  wit,  by  deliveringa  declaration,  &c.  (showing 

admits  the  promise,  but  puts  the  plaiiitifl"  on  how),  without  this,  that  he  stayed  proceed- 

proof  of  the  original  demand.     See"  Gua-  ings,&;c.(asafc<He),concludingto  the  countrv  ; 

rantee,"  ]Wit,  Form  5,  note  ( r).  and  iemble,  on  such  a  plea  the  defendant  would 

(s)  Or   defendant   miglit   plead   that   the  have  to  begin,  otherwise  the  plainiiff. 
plaintiff  wrongfully  continued  the  action,  to 
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prove  under  nou  assumpsit  that  plaintiff  falsely  misrepresented  the  quality  of 
the  timber;  Woodhouse  v.  Swift,  7  C.  &  P.  310. 
It  has  been  generally  considered  that  the  particulars  of  the  fraud  need  not  be  stated, 
but  that  this  general  form  is  correct,  "  because  covin  is  secret,  whereof  by  in- 
tendment another  man  cannot  have  knowledge;"  9  Coke,  Rep.  110;  Plowd.  54  b. 
But  in  Connop  v.  Holmes,  2  C.  M.  &  R.  720,  Parke,  B.  obsei-ved,  "  it  is  not 
clear  thattlie  authorities  bear  out  that  position  to  its  full  extent."  Sed  vide  Ra- 
phael V.  Goodman,  8  A.  &  E.  565  ;  and  sec  Hill  v.  Montague,  2  M.  &  S.  378  ; 
Masonv.  Ditchbouriie,  2  C.  M.  &  R.  720  ;  D'Aranda  v.  Houston,  6  C.  &  P.  511 ; 
Edwards  v.  Broicn,  3  Y.  &  J .  423.  There  may  be  considerable  risk  in  pleading 
the  fraud  specially,  see  Took  v.  Tnck,  4  Bing.  227 ;  S.  C.  9  B.  &  C.  444 ;  as  to 
what  is  fr-aud,  see  Chit.  jun.  Contr.  Index,  "  Fraud  ;"  and  sec  the  forms  and 
notes  to  the  Declarations  in  Case,  tit.  "  Fraud."  "  If  an  ignorant  person  be 
induced  to  execute  an  instrument  supposing  it  to  operate  one  way,  and  it  really 
operates  in  another,  such  instrument  is  invalid  ;"  per  Coleridge,  J.,  Doc  d.  Lloyd 
V.  Bennett,  8  C.  &  P.  124.  Representations  made  by  a  man  to  induce  another 
to  enter  into  an  agreement,  which  are  untrue  to  his  knowledge,  will  constitute 
fraud,  but  not  if  they  were  beHcved  at  the  time  and  afterwards  turned  out  dif- 
ferently. Per  Tindal,  C.  J.,  Neelcy  v.  Lock,  8  C.  &  P.  532  ;  and  see  Sehvay  v. 
Fogg,  5  M.  &  W.  83.  As  to  what  amounts  to  the  obtaining  a  bill  by  fraud, 
see  Lewis  v.  Cosgrave,  2  Taunt,  2;  Green  v.  Beavan,  3  Stark.  134  ;  Archer  v. 
Bamford,  3  Stark.  175.     See  pleas,  ante,  283. 

1 .  Plea  that  the  Agreement  or  Promise  was  obtained  hy  Fraud. 

1.  Non  assumpsit,  ante,  2.32.]  And  for  a  further  plea  in  this  behalf,  \_or 
"  to  the  said  first  count"]  the  defendant  saith  that  the  plaintiff  caused  and 
procured  the  defendant  to  enter  into  the  said  agreement  and  to  promise  as  in 
the  said  declaration  [or  "  first  count"]  alleged,  and  tiie  defendant  was  in- 
duced to  enter  into  and  to  make  the  said  agreement  and  promise  through 
and  by  means  of  the  fraud  and  covin  (a)  of  the  plaintiff  and  others  in  collu- 
sion with  him  ;  and  this  the  defendant  is  ready  to  verify. 


2.  Replication  thereto,  (b) 
Commencement,  ante,  23.]     The  plaintiff,  as  to  the  said  [second]  plea,  saith 
that  he  the  plaintiff  did  not  cause  or  procure  or  induce  the  defendant  to  enter 

into  the  said  agreement  or  make  the  said  promise  in  the  said  count 

mentioned  by  any  fraud  or  covin  whatever,  either  of  him  the  plaintiff  or  of 
the  plaintiff  and  any  other  or  others  in  collusion  with  him,  as  in  the  said 
[second]  plea  alleged  ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the 
country,  &c. 

FRAUDS,  STATUTE  OF. 


1 


This  defence  may  be  taken  under  non  assumpsit,  ante,  227 ;  but  semhle,  can  never 
avail  where  the  contract  is  in  any  respect  executed;  Touch  v.  Struwbridge,  C.  P. 
April  21,  1846. 

(a)  Some  of  the  precedents  add  to  this  al-  demurrer ;  Daniels  v.  Coombe,  2  M.  &  G.  34. 

legation  the  word  "  misrepresentation  ;"   but  See  also  as  io  this  traverse,  Wood  v.  Peyton, 

semb/e,  improperly,  unless  it  be  shown  in  what  13  I\I.  &  W.  30  ;  5.  C.  2  D.  &  L.  173."  De 

it  consists;  Robson  v.  Luscombe,2  I).  &  L.  injuria  would  probably  be  the  best  replica- 

859.  tion  ;  ante,  304,  note  (k). 

(6)  A  similar  form  was  held  good  on  special 
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GAMING. 

Obs.  By  the  9  Ann.  c.  14,  s.  1,  "  all  notes,  bills,  bonds,  judgments  (see  Lanev.  Chap- 
nian,  11  A.&E.  966),  mortgages  or  other  securities  or  conveyances  whatsoever, 
given,  granted,  drawn  or  entered  into  or  executed  by  any  person  or  persons 
wliatsoever,  where  the  whole  or  any  part  of  the  consideration  of  such  convey- 
ances or  securities  shall  be  for  any  money  or  other  valuable  thing  whatsoever 
won  by  gaming  or  playing  at  cards,  dice,  tables,  tennis,  bowls  or  other  game  or 
games  whatsoever,  or  by  betting  on  the  sides  or  hands  of  such  as  do  game  at  any 
of  the  games  aforesaid,  or  for  the  reimbursing  or  repaying  any  money  knowingly 
lent  or  advanced  for  such  gaming  or  betting  as  aforesaid,  or  lent  or  advanced  at 
the  time  and  place  of  such  play  to  any  person  or  persons  so  gaming  or  betting 
as  aforesaid,  or  that  shall  during  such  play  so  play  or  bet,  shall  be  utterly  void.'' 
But  now  by  5  &  6  Will.  4,  c.  41,  instead  of  being  void,  they  arc  to  be  deemed 
as  given  for  an  illegal  consideration  only.  A  horserace  would  be  a  game  within 
this  enactment;  Applegarth  v.  Colley,  \0  M.  &  W.  723.  These  provisions  are 
left  unrepealed  by  the  8  &  9  Vict.  "c.  109;  but  the  18th  section  of  that  act 
enacts  that  "  all  contracts  or  agreements,  whether  by  parol  or  in  writing,  by  way 
of  gaming  or  wagering,  shall  be  null  and  void,  and  no  suit  shall  bo  brought  or 
maintained  in  any  court  of  law  or  equity  for  recovering  any  sum  of  money  or 
valuable  thing  alleged  to  be  won  upon  any  wager,  or  which  shall  have  been  de- 
posited in  the  hands  of  any  person  to  abide  the  event  on  which  any  wager  shall 
have  been  made  :  provided  always,  that  this  enactment  shall  not  be  deemed  to 
apply  to  any  subscription  or  contribution,  or  agreement  to  subscribe  or  con- 
tribute, for  or  towards  any  plate,  prize,  or  sum  of  money  to  be  awarded  to  the 
winner  or  winners  of  any  lawful  game,  sport,  pastime  or  exercise."  As  this  sta- 
tute (s.  15)  repeals  the  16  Car.  2,  c.  7,  and  the  whole  of  the  above  statute  of 
Anne  except  the  part  before  quoted,  and  also  so  much  of  the  1 8  Geo.  2,  c.  34, 
as  relates  thereto,  it  would  seem  that  money  lent  for  the  pm-pose  of  gaming  is 
now  recoverable,  unless  lent  when  the  gaming  is  unlawful,  as  bj'  a  licensed  pub- 
lican to  game  on  his  own  premises;  Foot  v.  Baker,  5  M.  &  G.  335,  where  see 
form  of  plea.  See  M'Kinnell  v.  Robinson,  3  M.  &  W.  435 ;  and  Chit.  Coll. 
Stat.  419.  Gaming  debts  contracted  abroad  are  recoverable  here;  Quarrier  v. 
Colson,  1  Phill.  147. 


1.  Plea  to  Money  had,  Sfc.  that  it  was  deposited  with  the  Defendant 
to  abide  the  result  of  an  illegal  Lottery  {a  Derby  Sweepstakes). 
Allfort  V.  Nutt,  14  L.  J.  272,  C.  P.  ;  and  see  Gatt'ie  v.  Field,   Q.  B., 
May  1,  1846. 

2.  Pleas  to  a  Bill  that  it  was  given  on  a  Gaming  consideration.  (&) 
Covimencemcnt,  ante,  21,  23.]  —  Saith  that  before  the  acceptance  [or 
•«  indorsement"]  of  the  said  bill,  and  before  the  commencement  of  this  suit, 
to  wit,  on  [d^c],  "  the  plaintiff  and  the  defendant  respectively  did  game 
together,  to  wit,  by  then  playing  at  a  certain  game  for  money,  to  wit 
[billiards."  (c)] 

Or  (d)  ["  The  plaintiff  and  the  defendant  respectively  did  bet  on  the 
sides  of  two  persons,  to  wit,  one  A.  B.  and  one  C.  D.,  who  were  then 

(/;)  See  the  forms  referred   to  under  the  each  of  these  allegations  would  bo  allowed, 

head  of  "  Illegality.'"  post.  as  forming  distinct  defences  under  the  sta- 

(c)  A  mistake  in  the  name  of  the  game  tute,  though  there  have  been  in  realiiy  but 
would  probably  be  amended  at  ihe  trial  ;  one  transaction  ;  Temple  v.  Aei/i/,  1  M.  &  G. 
Cooke  V.  Stratford,  13  IVI.  6c  W.  379.  904  ;  S.C.9  Dow).  62. 

(d)  It  would  seem  that  separate  pleas  with 
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gaming,  to  wit,  by  playing  together  for  money  at  a  certain  game,  to 
wit,  [billiards."]  ] 
Or  ["  The  plaintiff  did  lend  and  advance  to  the  defendant  a  certain  sum 

of  money,  to  wit,  £ ,  for  the  purpose,  as  the  plaintiff  t"hen  well 

knew,  of  gaming,  and  to  enable  the  defendant  then  to  game  there- 
with, to  wit,  by  playing  for   money  at  a   certain  game,  to  wit   [bil- 
liards."] ] 
Or  [''  The  plaintiff  did  lend  and  advance  to  the  defendant  a  certain  sum 

of  money,  to  wit,  £ ,  for  the  purpose,  as  the  plaintiff  then  well 

knew,  of  the  defendant  betting,  and  to  enable  him  to  bet  on  the  sides 
of  two  other  persons,  to  wit,  one  A.  B.  and  one  C.  D.,  who  were  then 
gaming,  to  wit,  by  playing  together  for  money  at  a  certain  game,  to 
wit  [billiards."]  ] 
Or  ["  The  plaintiff  did  lend  and  advance  to  the  defendant  a  certain  sum 

of  money,  to  wit,  £ ,  at  the  time  and  place,  to  wit,  on  the  day 

and  year  last  aforesaid,  to  wit,  at ,  when  and  where  two  persons, 

to  wit,  one  A.  B.  and  one  C.  D.,  respectively  were  gaming,  to  wit,  by 
playing  together  for  money  at  a  certain  game,  to  wit  [billiards],  he 
the  said  defendant  then  and  there  betting  on  the  sides  of  the  said 
A.  B.  and  C.  D.  respectively  while  they  were  so  gaming  as  aforesaid 
at  the  time  and  place  aforesaid,  as  the  plaintiff  then  well  knew."] 

Or  ["  The  plaintiff,  to  wit,  at  a  certain  place,  to  wit,  at ,  did  game, 

to  wit,  by  then  and  there  playing  for  money  with  a  certain  other 
person,  to  wit,  one  A.  B.,  at  a  certain  game,  to  wit  [billiards],  and 
the  plaintiff  did  lend  and  advance  to  the  defendant  a  certain  sum  of 

money,  to  wit,  £ ,  at  the  same  time  and  place  when  and  where 

the  defendant  was  so  gaming  as  aforesaid,  as  the  plaintiff  then  well 
knew."] 
And  the  defendant   further  saith    that   heretofore  and   before  the  com- 
mencement of  this  suit,  to  wit,  on  [t^-c],  the  said  bill  {e)  was  accepted  [or 
"  indorsed"]  by  the  defendant  upon  and  for  the  following  consideration,  to 

wit,  to  secure  to  the  plaintiff  a  certain  sum  of  money,  to  wit,  £ ,  then 

won  by  the  plaintiff  from  the  defendant  "  by  such  gaming  as  aforesaid," 
[or  "  by  betting  on  the  sides  of  the  said  persons  so  gaming  as  aforesaid," 
or  "  to  secure  to  the  plaintiff  the  repayment  of  the  said  sum  of  money  so 
lent  and  advanced  as  aforesaid  at  the  time  and  place  aforesaid,"]  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided.  (/)  [If  the  action 
be  brought  by  an  indorsee  of  the  jnirty  to  whom  the  bill  was  originally  given, 
then  add  one  of  the  averments  at  the  end  of  Form  27,  ante,  277  ;  in  any  case 
conclude  thus  :  "  and  this  the  defendant  is  ready  to  verify,"  &c. 


(e)  If  the  bill  sued  on  was  one  substituted  tan,  1  Bing.  N.  C.  640. 

for  a  former  one,  the  latter  of  which   was  (/)  As   to   this  averment,   see   Peate   v. 

oiven  for  the  gaming  consideration,  the  plea  Dicken,  1  C.  M.  6c  R.  422  ;  semble,  it  is  not 

must  be  altered  accordingly;   Boulton\,  Cog-  necessary. 
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GUARANTEES. 


Obs.  See  the  forms  of  declarations,  and  notes,  ante,  123;  and  see  post,  "Indemnity." 
Non  assumpsit  would  deny  that  in  fact  tlie  contract  alleged  was  made,  and  also 
that  it  was  made  on  the  consideration  alleged  by  tlie  plaintiff;  Jiaikts  v.  Todd, 
8  Ad.  &  E.  8.54;  and  see  obs  uiite,  218.  A  plea  to  an  action  on  a  guarantee 
for  the  fidelity  of  a  clerk,  tbat  the  plaintiff  took  the  clerk  into  his  service  before 
the  defendant  guaranteed  his  fidelity,  and  therefore  that  the  defendant's  promise 
was  nudum  pactum,  was  held  bad,  as  amounting  to  iwn  assui/ipait ;  Li/all  v. 
Higgins,  4  Q.  B.  528.  The  insufficiency  of  the  contract  under  the  Statute  of 
Frauds  might  also  be  objected  under  the  plea  of  rion  asaumpsit ;  Eustwaod  v. 
Kenyan,  11  A.  &  E.  438;  ante,  "  Frauds."  The  plaintiff's  omission  to  supply 
goods  under  the  contract,  or  the  performance  of  defendant's  promise,  must  be 
pleaded  specially;  see  "  Pleas,"  injra. 


1 .  Plea  that  the  Plaintiff  did  not  supply  the  Goods  under  the 
Guarantee  according  to  its  Terms,  {g) 
Commencement,  ante,  21,  24.]  —  Saith  that  the  said  plaintiff  did  not  sell 
and  deliver  the  said  goods  and  chattels  or  any  part  thereof  to  the  said  E.  F. 
on  such  credit  as  aforesaid  in  manner  and  form  as  in  the  said  declaration 
\or  "  first  count"]  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the 
country,  &c. 

— ♦ — 

2,  Plea  that  the  Credit  was  unreasonable,  (h) 
Commencement,  ante,  21,  24.]  —  Saith  that  he  the  defendant,  by  his  said 
promise,  guaranteed  the  due  payment  of  the  price  of  the  goods  and  chattels 
to  be  sold  and  delivered  by  the  plaintiff  to  the  said  E.  F.  as  aforesaid,  upon 
the  terms  and  faith  that  the  plaintiff  should  and  would  sell  and  deliver  such 
goods  and  chattels  to  the  said  E.  F.  upon  a  fair  and  reasonable  and  usual 
credit  and  time  for  payment  of  the  prices  thereof  by  the  said  E.  F. ;  and 
the  defendant  further  saith  that  the  plaintiff,  after  the  making  the  defendant's 

said  promise,  sold  and  delivered  the  said  goods  and  chattels  in  the  said 

count  mentioned  to  the  said  E.  F.   upon  an  unfair  and  unreasonable  and 


(g^  See  Baron  v.  Che^ney,  1  Siark.  R.  192;  plaintiff  did   not  engage  the  clerk,  &c.  con- 

2  i^tark.  R.  4"26  ;  Holt  v.  Hadley,  5  Uing.64  :  eluding  to  ilie  country;  see  Norton  v.  Powell, 

Chit.  jun.  Contr.  Index  in  vac.     'Ihis  plea  4  M.  &;  G.  46,  note  (a).     Plea  to  a  declara- 

would  be  proper  when  the  credit  on  whicli  tion  for  not  indemnifjing  for  goods  purchased 

the  goods  were  actually  supplied  was  a  dif-  byapiincipal,  that  the  latter  did  not  purchase 

feient  credu  from  that  stipulated   for  in  the  the  goods;  Hitchcock  v.  ilumjiey,  5  M.  & 

guarantee  ;  the  defence  could  not  be  given  in  (J.  561 . 

evidence  under  non  aaumpsit ;  Taylor  v.  Hit-  (h)   Ihis  should  be  pleaded  where  no  spe- 

/«ii y,  7  C.  S.  P.  30.   The  pi  lintifT  would  have  cific  credit  was  agreed  upon  or  charged  in  the 

to  begin,  but  semhle,  a  special  traverse  might  Heclaralion  ;  see  iiimpson  v.  Manleii,  2  C.  Cic 

be  framed   so  as  to  give  the  defendant  that  J.    12;    Comhe  v.   Uoolf',   8    Iiing."l61,  per 

right ;  see  ante,  "  Forbeaiance."  p.  317,  nnte  Tindal,  C.  J.;  Chit,  juii   Contr.     Plea  thata 

(t).   loan  action  Ini  not  indtmnil)ingdo;,insl  bill  of  exchange  was  taken  of  the  pnucipal, 

Ihe  fraudulent  conduct  of  a  clerk  {ante.  Form  ante,  285,  Form  44. 
*i  P-  ''"i*;,  defendant  might  plead  thai  the 
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unusual  credit  and  time  for  payment  of  the  prices  thereof  by  him  the  said 
E.  F.,  to  wit,  upon  a  credit  of ,  which  at  the  time  of  such  sale  as  afore- 
said the  plaintiff  agreed  to  give  and  allow  to  the  said  E.  F.  without  the 
defendant's  consent ;  and  this  the  defendant  is  ready  to  verify,  &c.  (?) 


3.  Plea  that  the  Principal  paid  the  Price,  (k) 

Commencement,  ante,  21,  24.]     —  Saith  that  the  said  E.  F.  after  the  said 
sale  to  him,  [and  before  the  defendant  was  called  upon  to  pay  the  said  sum 

of  £ ,]  and  before  the  commencement  of  this  suit,  to  wit,  on  [4fc.'],  paid 

to  the  plaintiff,  and  the  plaintiff  then  accepted  and  received  of  and  from  the 

said  E.  F.,  the  said  sum  of  £ in  full  satisfaction  and  discharge  of  the 

plaintiff's  said  claim  and  cause  of  action  for  and  in  respect  of  the  said  prices 
of  the  said  goods  and  chattels,  and  the  said  demand  in  the  said  [first] 
count  (I)  mentioned  ;  and  this  the  defendant  is  ready  to  verify,  &c. 


4.  Plea  that  the  Guarantee  was  discharged  by  a  new  AgreemeM  with 
Defendant  for  a  different  mode  of  dealing,  (m) 

Commencement,  ante,  21,  24.]  And  for  a  further  plea  to  the  said  first 
count,  the  defendant  saith  that  after  the  making  of  the  promise  and  under- 
taking in  that  count  mentioned,  and  before  any  breach  thereof,  and  before  the 
commencement  of  this  suit,  to  wit,  on  [Sfc.'],  it  was,  at  the  request  of  the 
plaintiff,  agreed  by  and  between  the  plaintiff  and  the  defendant,  that  the 


(i)  Qu,  whether  this  sliould,  conclude  to 
the  country.     Semhle  it  should  not. 

(k)  Form,  &ic.,  Moses  V.  Levy,  4  Q.B.  213; 
and  another  form,  Mayer  v.  Isaac,  6  M.  & 
VV.  606.  Where  the  satisfaction  was  not  in 
money,  it  should  be  pleaded  accordingly;  see 
ante,  "  Accord ;"  see  a  form  stating  that 
piaintiflT  was  indebted  to  the  principal,  and 
that  he,  with  plaintiff's  assent,  retained  that 
debt  in  payment  of  the  guarantee;  Lyall  v. 
Higgins,  4  Q.  B.  528.  It  seems  doubtful 
whether  under  this  plea  the  defendant  can 
contend  that  the  whole  guarantee  was  satis- 
fied, in  case  of  its  not  being  a  cDutinuiiig  one. 
See  Mayer  v.  Isaac,  supra  ;  see  also  Piitchurd 
V.  Hitchcock,  6  M.  ii  G.  155.  The  plea  will 
be  proper  where  the  defendant  contends  that 
the  guirantee  was  not  a  continuing  engage- 
ment, but  had  reference  to  one  sale  only  to  be 
made  after  the  guarantee,  and  tliat  the  price 
of  the  goods  sold  on  that  occasion  has  been 
paid;  see  ante,  123,  note  (s).  If  the  price 
has  not  been  paid;  the  money  should  be  paid 
into  Court  upon  a  plea  of  payment  of  money 
into  Court.  When  the  plea  is  in  its  terms  as 
general  as  the  derlaration,  no  new  assignment 
is  necessary ;  Moses  v.  Levy,  supra. 


(I)  If  this  be  pleaded  as  a  payment  of  part 
only  of  the  sum  claimed  in  the  first  count,  the 
plea  must  be  framed  accordingly ;  see  form, 
Lyall  V.  Higgins,  4  Q.  H.  528;  see  post, 
"  Payment."  Semhle  it  is  not  a  good  plea 
that  the  principal  has  not  been  required  to 
pay;  Lilly  v.  Hewitt,  11  Price,  494. 

(m)  See  Form,  &c.  Taylor  v.  Hillary,  7 
C.  &  P.  30;  S.  C.  I  C.  M.  &  R.  741.  The 
plea  was  held  good  on  special  demurrer.  The 
declaration  was  on  a  common  collateial  gua- 
rantee, and  the  plea  showed  a  new  absolute 
agreement  to  pay  :  it  was  held  that  for  this 
reason  the  plea  was  not  defective  in  not  al- 
leging that  the  new  agreement  was  in  writing. 
In  general,  a  plea,  relying  on  an  agreement 
which  is  required  to  be  in  writing,  must  allege 
that  such  is  the  case ;  id. ;  Rippiughall  v. 
Lloyd,  5  B.  v::i  Ad.  742.  When  a  new  agree- 
ment is  substituted,  it  must  appear  by  the 
plea  to  have  been  made  on  a  good  considera- 
tion;  riiomas  V.  Shiltibeer,  1  iM.  &  W.  124. 
See  a  plea  that  the  plaintiff  released  the 
principal,  Bain  v.  Cooper,  8  M.  &  W.  751  ; 
and  see  post,  titles,  "  Rescinded  Contract," 
and  "  Release ;"  and  ante,  "  Bills."  Law, 
&c.  Bonser  v.  Cox,  6  Beav.  84,  110. 


li, 


PLEAS  IN  ASSUMPSIT:— GUARANTEES.  323 

plaintiff  should  supply  to  the  said  H.  H.  ^200  worth  of  goods  as  he  should 
want  them,  and  that  such  goods  should  be  paid  for  at  the  end  of  three 
months  by  a  joint  bill  of  exchange  at  four  months,  to  be  drawn  by  the 
plaintiff  on  and  accepted  by  the  defendant,  which  agreement  of  the  defendant 
he  the  plaintiff,  before  any  breach  of  the  said  promise  and  undertaking  in  the 
first  count  mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on 
[4-c.],  accepted  in  full  discharge  of  that  promise  and  undertaking,  and  the 
plaintiff  thereby  then  wholly  released  and  discharged  the  defendant  from 
the  further  performance  of  that  promise  and  undertaking ;  and  this  the 
defendant  is  ready  to  verify. 


5.  Plea  to  Form,  ante,  p.  126,  that  the  Principal  was  not 
indebted,  (n) 

And  for  a  ^further]  plea  to  the  [first']  count,  the  defendant  says  that  the 
said  H.  B.  was  not  indebted  to  the  plaintiffs  in  the  said  sum  of  £1500,  or 
any  part  thereof,  in  respect  of  the  said  account  so  opened  and  the  said 
several  checks  so  honoured  as  aforesaid,  in  manner  and  form  as  above 
alleged  ;  and  of  this  the  defendant  puts  himself  on  the  country,  &c. 


6.  Plea  of  Discharge  hy  taking  a  Composition  from  the  Principal, 
and  Replication  that  it  was  taken  with  Defendant's  Consent. 

Davidson  v.  M'Gregor,  8  M.  &  W.  755.  (o) 


Similar  Plea  of  Discharge  by  Time  given  to  the  Principal. 
Mayer  v.  Isaac,  6  M.  &  W.  605.  (p) 


8.  Plea  that  the  Guarantee  was  altered  by  being  converted  into  a 
Specialty  without  Defendant's  Consent. 

Davidson  v.  Cooper,  11  M.  &  W,  778  ;   S.  C.  in  error,  13  M.  &  W.  343 ; 
and  see  ante,  "  Alteration,"  225 ;  and  273,  Form  21. 


(n)  See  form,  ficc.  D.nidson  v.  M'Gregor,  (o)  See  also  Cowper  v.  Smith,  4  M.  &  W. 

8  M.  &  W.  755.  The  ellect  of  this  plea  would  519. 

be  to  deny  that  there  ever  was  any  such  debt  (/))  See  ante,  p.  286  ;  see  Bell  v.  Banks, 

due  as  alleged,  not  merely  lliat  it  was  due  at  3  M.  &c  (j.  258;  Howell  v.  Jonet,  I  C.  M.ic 

the  commencement  of  the  suit;  id.  R.  97. 

Y  2 


324  PLEAS  IN  ASSUMPSIT  :— HIRE  OF  GOODS. 


HIRE  OF  GOODS. 


Obs.  In  indeb.  assumpsit  for  the  hire  of  goods,  it  may  be  shown  under  the  general 
issue  that  the  goods  were  never  hired,  or  that  they  were  not  fit  for  the  purpose 
for  which  they  were  let  to  hire ;  see  ante,  224,  or  any  other  circumstances 
tending  to  show  that  no  debt  ever  existed. 


Plea  to  an  Action  against  the  Hirer  of  a  Horse  for  Carelessness,  {see 
Form  2,  ante,  130),  denial  thereof,  (q) 

Commencement,  ante,  21,  24.]  —  Saith  that  he  did  use  the  said  horse  in 
a  careful,  moderate,  and  reasonable  manner,  under  the  said  letting  to  hire, 
and  take  due  and  proper  care  thereof  whilst  he  the  defendant  bad  the  same 
on  hire  as  aforesaid ;  and  of  this  the  defendant  puts  himself  upon  the 
country,  &c. 


HUSBAND  AND  WIFE. 


Obs.  In  an  action  for  necessaries  supplied  to  the  defendant's  wife,  it  may  be  shown, 
under  non  assumpsit,  that  they  were  furnished  under  such  circumstances  as  that 
the  husband  never  in  law  became  liable  to  pay  the  debt ;  as  that  the  necessaries 
were  furnished  whilst  the  wife  was  separated  from  him  under  a  deed  of  separate 
maintenance,  see  Chit.  jun.  on  Contracts,  Index,  in  voc;  Ludd  v.  Lynn,  2  M.  & 
W.  265;  Grmddl  v.  Godmond,  5  A.  &  E.  755;  Alkins  v.  Curwoml,  7  C.  &  P. 
756;  or  after  she  had  committed  adultery,  Si/mes  v.  Goodfellim,  2  Bing.  N.  C. 
532 ;  see  ante,  "  Sale  of  Goods,"  230.  When  a  husband  means  to  defend  an 
action  for  necessaries  supplied  to  his  wife,  as  to  part,  he  should  plead  non 
assumpsit  as  to  that  part,  and  pay  the  rest  into  Court ;  Emmett  v.  Norton,  8  C. 
&  P.  506;  Hardiev.  Grant,  id.  512.  As  to  the  law,  see  Chit.  jun.  on  Contracts; 
Lane  v.  L-ongmonger,  13  M.  &  W.  368;  Edwards  v.  Powels,  5  M.  &  G.  624. 


Non  Assumpsit  (r)  to  a  Declaration  against  Husband  and  Wife  for 

her  Debt  dum  sola. 


C.  D.  and 


The  defendants,  by  • their  attorney,  say  that  the  said 

E.  did  not  promise  as  in  the  declaration  alleged;  and  of  this 
the  defendants  put  themselves  upon  the  country,  &c. 


(9)  As  to  nnn  assumpsit  in  this  case,  see  actions  for   and  against   a   married  woman, 

ante,  "  Bailee,"  "  Carrier."  suing   or  sued    separately,   ante,  213,   214. 

(r)  As  to  the  effect  of  non  assumpsit  in  Plea  of  husband's  discharge  under  the  Insol- 

general,  see  mite,  "  Sale  of  Uoods,"  230.    If  vent  Act,  in  action  against  husband  and  wife, 

the  defence  be  that  defendants  are  not  mar-  good ;   Lockwood  v.  Salter,  5  B.  &  Ad.  303. 

ried,  the  plea  must  be  special  to  that  effect;  Of  wife's  discharge  dam  sola,  Slorr  v.  Lee,  9 

see  Form  9,  ante,  214.     Pleas  of  coverture  in  A.  &  E.  868. 
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ILLEGAL  CONSIDERATION. 


Obs.  This  must  be  pleaded  specially,  ante,  216,  and  cannot  be  relied  upon  under  the 
plea  of  non  assumpsit,  Mm  tin  v.  Smith,  4  Bing.  N.  C.  436,  even  though  the 
fact  of  the  illegality  appear  from  the  plaintiff's  own  evidence  in  the  conduct  of 
the  cause,  such  as  that  goods  sold  consisted  of  fireworks,  whose  sale  was  illegal 
by  9  &  10  W.  3,  c.  7;  Fenwick  v.  Lat/mck,  1  Q.  B.  414 ;  and  see  Bainlree  v. 
Hutchiimm,  10  M.  &  W.  92.  See  the  various  pleas,  "  Gnming,"  "  Usury,"  Src. 
In  a  plea  of  illegality  the  plaintiff's  participation  in  the  illegality  must  be  clearly 
shown  ;  Pcllecat  v.  Angtil,  2  C.  M.  &  Ros.  311  ;  but  it  is  not  necessary,  after 
showing  the  illegality,  to  aver  that  there  was  no  other  consideration  for  the  con- 
tract; Duvis  V.  Hiililtiig,  1  M.  &  W.  159;  nor  to  aver  that  it  was  contrary  to 
the  form  of  the  statute,  &c. ;  Peute  v.  Bicken,  1  C.  M.  &  R.  422.  The  allega- 
tion of  illegality  in  a  plea  is  one  compounded  of  law  and  fact,  and  therefore 
traversable,  consequently  to  a  plea  (had  for  generality)  to  a  bill  of  exchange,  that 
the  plaintiffs  were  a  banking  company,  consisting  of  more  than  six  persons,  and 
were  illegally  associated  together  under  3  &  4  W.  4,  c.  98,  a  replication  that 
they  were  not  illegally  associated  together,  &-c.  was  held  to  include  all  such  facts 
as  were  necessary  to  constitute  such  illegality;  and  therefore  that  the  plea  was 
not  made  out  by  proof  that  the  company  consisted  of  more  than  six  partners, 
and  was  in  the  habit  of  drawing  short  bills  on  London,  without  proof  also  that 
they  so  carried  on  their  business  as  bankers,  within  the  prohibited  distance  of 
sixty-five  miles  from  the  metropolis;  R/ins/ord  v.  Cupelancl,  6  A.  &  E.  482.  So 
in  Fiiulen  v.  Parker,  11  M.  &  W.  675,  where  to  an  action  on  an  attorney's  bill, 
the  defendant  pleaded  that  the  bill  was  incurred  for  defending  a  tithe  suit,  which 
the  defendant  and  others  had  agreed  (contrary  to  the  law  of  m  a  in  taw  nee)  to 
defend,  it  was  held  that  a  traverse  of  the  illegality  of  the  agreement  pit  in  issue 
the  facts  whether  the  different  persons  defending  the  suit  had  reasonable  ground 
for  believing  that  they  had  a  common  interest  in  it;  for  that  if  they  had,  they 
could  not  be  guilty  of  maintenance. 
De  Injuria  might  be  replied  to  a  plea  of  illegality.  Effect  of  traversing  another 
material  allegation  in  the  plea,  leaving  untouched  the  illegality,  ante,  303. 
"When  the  violation  of  a  statute  is  a  defence,  see  the  judgment  in  Cope  v.  Row- 
lands, 2  M.  &  W.  157;  Smith  v.  Muichead,  14  iM.  &i  W.  452. 


1.  Plea  to  a  Bill  of  Exchange,  that  it  was  given  in  pursuance  of  an 
Illegal  Agreement  between  a  Petitioning  Creditor  and  a  JBankrupt 
to  abandon  the  Prosecution  of  the  Fiat,  (r) 

Commencement,  ante,  21.]  And  for  a  farther  plea  the  defendant  says  that 
before  the  making  and  acceptance  of  tlie  said  bill  of  exchange,  and  before 
the  commencement  of  this  suit,  to  wit,  on  [<5c.],  tlie  defendant  then  being  a 
trader  within  the  true  intent  and  mcining  of  the  statutes  then  in  force  con- 
cerning bankrupts,  was  indebted  to  the  plaintiff  in  the  sum  of  £50  and 
upwards,  for  a  true  and  just  debt  due  and  owing  to  him  tlie  plaintiff,  and  the 
defendant  was  then  also  indebted  to  divers  other  persons  in  divers  other 
large  sums  of  money  ;  and  the  defendant  being  so  indebted,  and  being  such 
trader  as  aforesaid,  and  the  said  debt  being  then  due  and  unsatisfied,  he  the 


(r)  This  form  was  held  good  on  special  Haines,  6  C.Sc  P.  666;  but  femhle,  non  as- 
dcmuiier,  Davis  v.  Holding,  1  M.  &  W.  siimpsii  by  statute  would  suffice,  Hankey  v. 
159;    and    see    another    form,     Warner    v.       Ci>6fe,  1  Q.  B.  494. 
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defendant  then  became  and  was  a  bankrupt,  within  the  true  intent  and 
meaning  of  the  said  statutes  concerning  bankrupts;  and  thereupon  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit,  on  the  2nd  July, 
1835,  a  certain  fiat  bearing  date  the  day  and  year  last  aforesaid,  grounded 
upon  the  said  statutes,  upon  the  petition  of  the  plaintiff,  was  duly  awarded 
and  issued  by  the  Right  Honourable  the  Lords  Commissioners  having  the 
custody  of  the  Great  Seal  of  Great  Britain,  against  the  defendant,  the  plain- 
tiff having  before  then  made  such  affidavit  and  given  such  bond  as  by  law 
in  that  case  was  and  is  required,  and  by  which  said  fiat  the  said  Lords  Com- 
missioners authorized  the  plaintiff  to  prosecute  his  said  complaint  or  petition 
in  his  Majesty's  Court  of  Bankruptcy  in  that  behalf.  And  the  defendant 
avers  that  the  said  fiat  being  in  full  force,  and  the  defendant  remaining  and 
continuing  so  indebted  to  the  plaintiff  and  the  said  other  persons,  afterwards, 
and  before  the  defendant  had  been  adjudged  to  be  a  bankrupt,  within  the 
true  intent  and  meaning  of  the  said  statutes,  under  the  said  fiat,  and  before 
the  defendant  had  obtained  any  certificate  of  conformity  to  the  said  fiat,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  day  and  year  in  the  said 
first  count  mentioned,  it  was  wrongfully,  and  against  the  form  of  the  said 
statutes  and  laws  then  in  force  concerning  bankrupts,  agreed  by  and  between 
the  plaintiff  and  the  defendant,  without  the  concurrence  or  consent  of  the 
said  other  creditors  of  the  defendant,  that  the  plaintiff  should  not  further 
prosecute  or  put  in  force,  or  cause  to  be  prosecuted  or  put  in  force,  the  said 
fiat ;  and  that  he  should  abandon  the  same,  and  all  further  prosecution  of 
and  proceedings  under  the  same  ;  and  that,  in  consideration  thereof,  the  de- 
fendant should  accept  the  said  bill  of  exchange  in  the  said  first  count  men- 
tioned, and  deliver  the  same  to  the  plaintiff.  And  the  defendant  says,  that 
in  pursuance  of  the  said  agreement,  and  in  performance  and  fulfilment 
thereof,  the  defendant  did  afterwards,  and  before  the  commencement  of  this 
suit,  to  wit,  on  [c^c],  accept  the  said  bill  of  exchange,  and  deliver  the  same 
to  the  plaintiff,  and  the  plaintiff  then  received  the  same  from  the  defendant 
accordingly.  And  the  defendant  avers  that  the  consideration  in  this  plea 
mentioned,  and  so  agreed  on  as  aforesaid,  was  the  consideration  for  the  ac- 
ceptance of  the  said  bill  by  the  defendant  as  aforesaid ;  and  this  the  defend- 
ant is  ready  to  verify,  &c. 


OTHER  FORMS. 


2.  Plea  to  a  Note,  that  it  was  given  for  Money  lent  to  game  with. 

Slegg  V.  Phillips,  4  A.  &  E,  852.     And  see  another  form,  Foot  v.  Baker, 
5  M.  &  G.  :i35;  ante,  "Gaming,"  319. 
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3.  Plea  loan  Action  hy  the  Transferee  of  a  Banker's  Cheque,  that  it 
was  given  to  an  intermediate  Party  on  a  gambling  Consideration^ 
of  which  Plaintiff  had  Notice. 

Bingham  v.  Stanley,  9  C.  &  P.  375  ;  .9.  C.  2  Q.  B.  1 1 7.     See  Form,  31 9,  ante. 

4.  Plea  to  an  Action  for  Money  had  and  received,  that  the  Money 
was  deposited  with  the  Defendant  as  a  Stakeholder  for  an  illegal 
Lottery  {a  Pacing  Sweepstakes). 

Allport  V.  Nutt,  14  Law  J.  272,  C.  P.  (r) 


5.  Plea  to  an  Action  for  Money  lent,  that  it  was  lent  in  furtherance 
of  an  illegal  Contract  to  abandon  a  Petition  against  the  Return  of 
one  A.  B.  to  Parliament,  and  for  other  illegal  Considerations  con- 
nected therewith. 

Coppock  V.  Bower,  4  M.  &  W.  361. 

6.  Plea  to  a  Declaration  for  not  opening  a  Theatre  according  to  Agree- 
ment, that  the  Theatre  v;as  within  Twenty  Miles  of  Westminster  and 
London,  and  that  it  was  not  in  Westminster,  or  any  place  where  the 
Sovereign  resided,  and  therefore  was  illegal  under  10  Geo.  2,  c.  28. 

Levy  V.  Gates,  8  A.  &  E.  129. 


7.  Plea  to  a  Declaration  in  Covenant  for  Rent,  that  the  Premises  were 
let  to  Defendant  to  boil  Tar,  contrary  to  the  Building  Act. 
Gas  Company  v.  Turner,  5  B.  N.  C,  6G6.     See  the  new  Building  Act,   7 
&  8  Vict.  c.  84,  amended  by  9  &  10  Vict.  c.  5. 


8.  Plea  to  an  Action  for  Use  and  Occupation,  that  the  Land  was 
demised  to  deposit  Night  Soil  on,  within  certain  Limits  prohibited 
by  a  Local  yJct. 

Flight  V.  Clarke,  1 1  M.  &  W.  155. 


9.  Plea  that  a  Promise  to  pay  Money  was  made  to  stifle  a  Prosecution 
for  an  Offence  of  a  public  Nature  and  Law. 
Keir  V.  Lecman,  13  L.  J.  259,  Q.  B. ;  and  see  Ex  j)arte  Critchley,  15  Law 
J.  124,  Q.  B. ;  and  Ward  v.  Lloyd,  1  D.  &  L.  763. 

(r)  This  defence  was  also  held  good  by  llie  stated  of  and  concerning  the  cause?  of  action 

Court  of  Queen's  Bencli   in  GaKie  v.  Field,  in  the  Krst  count  mentioned;  and  see  Ham- 

Way  1 ,  1846,     The  court  also  there  held,  on  mond  v.  Davion,  Exch.  April  29,  1H43  ;  see 

special  demurrer,  that  the  plea  might  be  ex-  ante.  240,  obs.     The  lottery  acts,   10  &    11 

tended  to  the  account  staled,  averring,  as  in  VV.  3,  c.  17,  and  42  G.  3,  c.  1 19.  are  not  re- 

Mti  V.  Tomlinson,  4  A.  &  K.  462,  that  it  was  pealed  by  8  &  9  Vict.  c.  109,  s.  18;   ibid. 


328 


PLEAS  IN  ASSUMPSIT  :— INDEMNITY. 


10.  Plea  that  a  Note  was  given  to  secure  Money  lent  to  satisfy  illegal 
Stock-jobbing  Wagers. 

Slegg  V.  Phillips,  4  A.  &  E.  852. 


11.  Plea  that  the  Sale  and  Removal  of  Goods  was  illegal,  because  no 

Permit  was  taken  out  under  the  Excise  Laws. 

Nicholson  V.  Hood,  9  M.  &  W.  365. 


12.  Plea  to  an  Action  for  Work,  Sfc.  by  a  London  Broker,  that  he 

was  not  licensed. 

•  Cope  V.  Roivlands,  2  M.  &  W.  149. 


13.  Plea  of  an  illegal  Agreement  to  antedate  the  Indentures  of  a 
Surgeon's  Apprentice,  in  order  to  make  it  falsely  appear  that  he  had 
served  Five  Years. 
Prole  V.  Wiggins,  3  Bing.  N.  C.  230 ;   and  see  Reg.  v.  Barmston,  3  N.  & 

P.  167;  S.  C.  7  A.  &  E.  858. 


14.  Plea  of  Maintenance  to  an  Attorney's  Bill. 

Findon  v.  Parker,  11  M.  &  W.  675,  cited  ante,  325  ;  Law,  &c.,  Flight  v. 
Leman,  4  Q.  B.  883  ;  Pechell  v.  Watson,  8  M.  &  W.  691  ;  Embracery,  Doe 
d.  Williams  v.  Evans,  U  Law  J.  237,  C.  P. 


INDEMNITY.  («) 


Obs 


As  to  the  effect  of  non-assumpsit,  and  the  necessity  of  deui/ing  the  alleged  con- 
sideration specially,  see  ante,  217  to  219.  It  is  essential  to  plead  specially 
that  the  defendant  indemnified  the  plaintiff,  &c.,  see  Form,  infra  ;  and  see  the 
pleas,  ante,  p.  321,  "  Guarantee."  To  an  action  for  not  indemnifying  plaintiff 
for  all  moneys  which  plaintiff's  agent  received  in  his  service,  the  defendant 
might  traverse  the  receipt  of  the  money  by  the  agent,  and  in  another  plea  state 
that  the  agent  did  account  or  pay  over  the  moneys,  &c.  according  to  the  fact; 
Ward  V.  Suffield,  5  B.  N.  C.  381. 


1.  Plea  to  Form  2,  ante,  134,  that  Defendant  did  indemnify  the 

Plaintiff.  (0 

Commencement,  ante,  21,  23.]     —  Saith  that  he  did  indemnify  and  save 

(s)  See  forms  of  declaration,  133  to  140.         in   the  declaration.     See  another  form    at)d 
(«)  Semb/e,  that   plaintiff  upon    this   plea       law,  Jones  v.  l-Tiiiiams,  7  M.  &  W.  495. 
niusi  prove  that  he  was  damnified  as  alleged 
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harmless  the  plaintiff  from  any  loss  or  damage  for  or  by  reason  of  ["  his 
said  acceptance  of  the  said  bill  of  exchange  in  the  said  first  count  mentioned," 
traversing  the  declaration  according  to  the  averments,  see  ante,  134. ;  see  form, 
&c.  Groom  V.  Blach,  2  M.  &  G.  567,]  according  to  his  the  defendant's  said 
promise,  without  this,  that  he  the  said  defendant  ever  was  damnified  by 
reason  "  of  his  said  acceptance  of  the  said  bill  as  in  the  said  first  count 
alleged;"  (m)  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


2.  Plea  to  an  Action  for  Indemnity,  Payment  of  a  certain  Sum  in 

satisfaction,  whilst  the  Damages  were  unliquidated. 

Field  V.  Robins,  8  A.  &  E.  90. 


INFANCY,  (x) 


1.  Infancy  of  Defendant,  (y) 
Commencement,  ante,  21,  24.]     And  the  defendant,  by 


his  attorney, 


[or,  if  the  defendant  be  still  an  infant,  state  "  by  E.  F.,  admitted  by  the  said 
Court  here  as  guardian  {z)  of  the  defendant  to  defend  for  him,  he  being  an 
infant  within  the  age  of  twenty-one  years,"]  says  that  he  the  defendant,  at 
the  time  of  the  making  of  the  said  contracts  in  the  declaration  mentioned, 
and  each  of  them,  was  an  infant  within  the  age  of  twenty-one  years,  to  wit, 

of  the  age  of  years,  [exact  age  here  slated  not  material^ ;  and  this  the 

defendant  is  ready  to  verify,  (a)     [CounseVs  signature. 


(u)  As  to  the  plea  of  nnn  damni^catus,  see 
1  Saund.  115.  116.  note  1;  Step.  PI.  5th  ed.; 
White  V.  Ansdell,  1  M.&  W.  348. 

(r)  By  the  expiess  terms  of  the  New 
Rules  "  Infancy"  must  be  specially  pleaded. 
The  plaintiff's  infancy  affords  no  defence. 
When  an  infant's  contract  is  not  binding 
00  him.  Chit.  jun.  Contr.  Index,  "  Infancy." 
When  father  liable  for  necessaries  furnished 
to  his  infant  son,  Urmstnn  v.  Netvcnmeu,  4 
A.  &  E.  909  ;  Luw  v.  Wilkins,  6  A.  &  E. 
718;  and  IC.  M.&R.  710,  note;  Norti- 
more  v.  Wright,  6  M.  &  W.  482  ;  Clements 
V.  H  i//i,,7n.s  8  C.  &  P.  58. 

(«)  See  id.  ;  Form,  i^c.  Burghart  v.  Anger- 
stein,  6  C.  &  P.  691 ,  note.  Evidence,  if  the 
plaintiflT  deny  the  infancy,  infra,  note  (/»)• 
Ad  infant  deJ^endaat  is  liable  to  costs  ;  Tidd, 
9lhed.  101. 

(t)  See  Tidd,  9th  ed.  99;  Arch,  by  Chit. 


Ind.  "  Infancy  ;"  1  Saund.  1 17  g,  note  1  ; 
Chit.  jun.  Contr.  As  to  the  power  ol  jjuatdians, 
Gilbert  v.  Schwank,  14  L.  J.  317,  Exch. 
The  appearance  of  an  infant  by  attorney  is 
error,  of  wiiicii  the  defendant  (but  not  the 
plaintiff)  may  avail  hiiuself  by  writ  of  error; 
2  Saund.  117  f,  note  1,  212  a,  4,  5  ;  Bird  v. 
Fegg,  5  13.  &  A 1.  418.  And  the  Court  will 
set  asi  le  an  appearance  entered  for  the  de- 
fendant (an  infant)  by  the  plaintiff,  even 
after  judgment ;  Stephens  v.  Lowndes,  14  Law 
J.  229.  C.  P. 

(«)  If  non  assumpsit  be  pleaded  with  this 
plea,  lliere  must  be  a  rule,  but  theie  need  not 
be  a  summons  and  order  to  plead  several 
mailers,  ante,  25,  note  (p).  ^on  assumpsit 
sliould  not  be  pleaded  wiihout  good  cause  for 
denying  that  the  debt  was  in  fact  conlracied. 
The  defendant  may  plead  infancy  \opart,  and 
another  plea  to  the  rest  of  the  claim. 
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2.  Replication,  Denial  of  Defendant's  Infancy,  (b) 
Commencement,  ante,  23.]  —  Saith  that  the  defendant,  at  the  time  of  the 
making  of  the  said  several  contracts  in  the  said  declaration  mentioned,  was 
of  the  full  age  of  twenty-one  years,  and  not  within  the  age  of  twenty-one 
years  as  in  the  said  plea  alleged  ;  and  this  the  plaintiflf  prays  may  be  inquired 
of  by  the  country,  &c. 


3.  Replication,  that  the  Action  is  partly  for  Necessaries,  and  nolle 

prosequi  as  to  the  Remainder  of  the  Demand,  (c) 

Commencement,  ante,  23.]     And  as  to  the  said  plea  so  far  as  it  relates  to 

the  said  promises  as  to  the  said  meat,  drink,  [S^c.  as  in  declaration,']  found 

I    and  provided  by  the  plaintiff  for  the  defendant,  and  the  said  goods  sold  and 

^delivered  by  the  plaintiff  to  the  defendant  [and  the  said  money  paid  by  the 

plaintiff  for  the  defendant's  use  (rf)  ]  at  his  request,  the  plaintiff  saith  that 

the  said  meat,  drink  [^c],  and  goods  were,  at  the  times  when  they  were 

respectively  found  and  provided  for  and  sold  and  delivered  to  the  defendant 

respectively,  (e)  necessaries  suitable  to  the  then  degree,  estate,  circumstances 

and  condition  of  the  defendant,  (/)  [and  that  the  said  money  so  paid  for  the 


(6)  Form,  &c.  2  Saund.  211.  The  de- 
fendant has,  upon  this  issue,  to  prove  his  mi- 
nority at  the  time  the  debt  was  contracled  ; 
see  Borthwick  v.  Carrxtthers,  1  T.  R.  648. 
In  an  action  against  a  defendant  as  acceptor 
of  a  bill,  if  the  issue  be  infancy,  he  must  dis- 
tinctly prove  not  only  his  real  age,  but  also 
(if  not  shov.'n  to  have  been  under  age  when 
the  action  was  commenced)  the  day  on  which 
be  accepted  the  bill ;  and  the  date  of  the  bill 
■will  not  be  even  presumptive  evidence  of  the 
time  of  acceptance;  hruel  v.  Argent,  Exch. 
1834,  MS.;  Bluth  v.  Aichbnld  and  others, 
Guild.  July  9,  1835,  cor.  Lord  Abinger,  C.  B. 
The  latier  was  an  action  by  the  drawers 
against  the  acceptors  of  a  bill,  one  of  whom 
pleaded  infancy.  The  midwife  and  the  de- 
fendant's tutor  proved  his  birth  and  identity. 
Lord  Abinger  said,  the  defendant  was  bound 
to  make  out  his  plea  and  to  show  that  he  was 
an  infant  at  the  time  he  entered  into  the  con- 
tract— viz.  at  the  time  of  the  acceptance. 
The  bill  was  drawn  at  six  months'  date  from 
the  ISlh  of  November.  It  did  not  appear 
when  the  acceptance  was  written,  and  it 
might  have  been  after  the  defendant  was  of 
age,  as  the  bill  had  several  months  afterwards 
to  run.  One  of  the  defendant's  cleiks  was 
then  called,  who  stated  that  the  bill  was  left 
for  acceptance  between  the  2d  and  5th  of 
October— that  he  wrote  the  words  "accepted, 
payable  at  Sir  Richard  Carr  Glyn  and  Co.'s," 
and  placed  it  on  Mr.  Watson's  desk.  He 
never  saw  the  bill  afterwards.  Loid  Abinger 
said  this  carried  the  case  a  step  further,  but 


the  defendant  ought  to  prove  when  he  did 
accept.  Verdict  for  the  plaintiff.  The  in- 
fancy may  be  proved  by  calling  some  of  de- 
fendant's family,  &c.  The  register  of  the 
birth  or  christening  will  not,  though  it  state 
the  time  of  birth,  be  evidence  of  the  fact; 
Wilhen  V.  Law,  3  Stark.  R.  63  ;  Rex  v. 
Clapham,  4  C.  &  P.  29  ;  Burghart  v.  Anger- 
stein.  6  C.  &  P.  690.  But  possibly  this 
would  be  different  with  respect  to  a  register 
mdde  under  6  &  7  W.  4,  c.  86.  The  plain- 
tiff may  reply  denying  the  infancy  as  to  part, 
and  that  as  to  the  remainder  of  the  claim  that 
it  was  for  necessaries  or  was  confirmed  after 
full  age,  &c.,  see  post,  Form  5. 

(c)  Form,  &c.  Burghart  v.  Angerstein,  6 
C.  &  P.  692,  note.  As  to  the  law  on  this 
subject,  see  Chit.  jun.  Contr.  Index  "  In- 
fancy." The  nolle  prosequi  is  in  general 
proper  to  a  count  on  a  bill  of  exchange  or  for 
money  lent,  or  on  an  account  stated,  6cc.  (if 
in  the  declaration),  because  for  such  claims 
an  infant  is  not  liable.  When  not,  post,  38, 
note  (p). 

(d)  Insert  this  if  the  declaration  contain  a 
count  for  money  paid,  as  an  infant  is  liable 
for  money  paid  for  him  for  necessaries;  Chit, 
jun.  Contr. 

(e)  He  need  not,  on  issue  joined  on  this 
averment,  prove  that  they  all  were  necessaries ; 
Tapley  v.  IVainwright,  5  B.  &  Ad.  399,  per 
Denman,  C.  J. 

(/ )  Meaning-  of  this,  Peters  v.  Fleming,  6 
M.  6c  W.  43  ;  post,  note  (h). 
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defendant's  use  was  so  paid  by  the  plaintiff  in  the  purchase  of  necessaries 
fit  and  suitable  to  the  then  degree,  estate,  circumstances  and  condition  of 
the  defendant]  ;  and  this  the  defendant  is  ready  to  verify. 

And  as  to  the  said  plea,  so  far  as  it  relates  to  the  residue  of  the  said  decla- 
ration, the  plaintiff  saith  that  (g)  he  will  not  further  prosecute  his  action 
against  the  defendant  as  to  the  residue  of  the  said  declaration  or  any  part  of 
such  residue,  therefore  as  to  the  same  let  the  defendant  be  acquitted  and  go 
thereof  without  day,  &c.     [Counsel's  signature. 


4.  Rejoinder,  that  the  Goods,  &-c.  were  not  Necessaries.  (Ji) 
Commencement,  ante,  23.]  And  the  defendant,  as  to  the  said  replication  to 
the  said  plea,  so  far  as  it  relates  to  [<S'c.  as  before'],  saith  that  the  said  meat 
[<S-c.],  were  not  nor  was  any  part  thereof  necessaries  suitable  to  the  then 
degree,  estate,  circumstances  and  condition  of  the  defendant,  [nor  was  the 
said  money  so  paid  by  the  plaintiff,  or  any  part  thereof,  paid  by  him  in  the 
purchase  of  necessaries  fit  and  suitable  to  the  then  degree,  estate  and  con- 
dition of  the  defendant],  as  in  the  said  replication  alleged ;  and  of  this  the 
defendant  puts  himself  upon  the  country,  &c. 


5.   To  a  Plea  of  Infancy,  that  Defendant  confirmed  his  Promise  after 
he  became  of  Age.  {i) 
Commencement,  ante,  21.]     —  Saith  that  the  defendant,  before  the  com- 
mencement of  this  suit,  to  wit,  on  [<5'C.],  attained  his  full  age  of  twenty- one 
years,  and  that  the  defendant,  after  he  had  so  attained  his  age  of  twenty-one 

(g)  Or  sometimes  it  may  be  better,  instead  writing  and   signed  by  the  infant  himself,  9 

of  this  nolle  prosequi,   to  put  the  infant-y  in  G.  4,  c.  14.  s.  5.     Letter  dated  after  full  age 

issue  as  to  the  remainder  of  the  claim,  if  any  sufficient ;   limit  v,  Ma^seij,  5  B.  &  Ad.  902. 

doubt  as  to  the  fact  ;  or  plaintiff  may  pro  tanto  If  the  defeodant  traverse  the  new  promise,  the 

reply  a   new  promise   after   twenty-one.     It  plainlift' has  to  prove  it,  and  defendant  must 

must  be  remembered,  however,  that   after  a  prove  he  was  under  age  when  he  made  such 

no/ pros,  the  plaintiff  can  bring  a  fresh  action  snbietpient  promise,  or  the  contrary  will  be 

for  that  part  ;  Amor  v.  Culhbert,   3  1\I.  &  G.  inftrred  ;  Borthwick  v.  Carruthers,    1  T.  R. 

1 ;  S.  C.  1  D.  N.  i>.  160  ;  post,  648  ;   Hartleii  v.  Whnrtn,,,    U   A.  &  E.  934. 

(h)  On  this  issue  it  will  be  sufficient  for  When  the  declaration  contains  counts,  such 

the  plaintiff  to  prove  that  the  goods  were  pro-  as    the    account   stated,   &;c.  which    are   not 

per   for  the  defendant's  rank  in  life.     If  he  properly   for   necessaries,    and  the  defendant 

was  supplied  with  money  aliujide,  it  will  be  has  ratified  the  promise  since  became  of  age, 

for  him  to  prove  it,  Burghart  v.  Hall,  4  M.  it  was  left  unsettled  in  Milliams  v.  Moor,   11 

&c  W.  731  ;    unless  the  goods  were  of  such  a  I\I.  &  VV.  258,  whether  the  ratification  should 

nature  that  they  are   not  prima  facie  neces-  be  replied,  or  whether    the   plaintiff  should 

saries,  when  tlie  onus  of  proof  will  lie  on  the  new    assign.      If  the    ratification    or   second 

plaintiff,  Brooker  v.  Scott,    11  iM.  \  W.  Ql  ;  promise  did  not  correspond   with  the  original 

Wharton  v.   Mackenzie,  f>  Q.  H.  606.     An  promise,  it  would  be  safer  to  dec/(ire  specially, 

infant  widow  is  liable  on  her  contract  for  her  staling  the  facts.     See  ante,  "  Limitations, 

husband's  funeral,  though  he  left  no  assets  ;  Form,  p.    157.      If  the  promise   were   con- 

Chapple  V.  Cooper,  13  M.  &c  W .  252.  ditinnal,  the  declaration  should,  it  seems,  be 

(i)  See  in  general.  Chit.  jun.  Contr.  Index,  framed  specially  therfeon. 
"  Infancy."     The   new   promise  must  be  in 
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years,  and  before  the  commencement  of  this  suit,  {k)  to  wit,  on  [4c.],  by  a 
certain  memorandum  in  writing,  then  made  and  signed  by  him,  ratified  and 
confirmed  the  said  contracts,  and  made  and  entered  into  the  said  contracts 
in  the  said  declaration  mentioned ;  (1)  and  this  the  plaintiff  is  ready  to  verify. 


INSOLVENT  ACT. 


Obs.  As  to  contracts  with  insolvent  debtors,  and  the  effect  of  the  Insolvent  Debtors' 
Act,  see  Chit.  jun.  Contr.,  Index,  in  voc.  The  following  plea  is  founded  on  tlie 
1  &  2  Vict.  c.  110,  s.  91,  which  enacts  that  "if  any  action  shall  be  brought 
against  any  person  entitled  to  the  benefit  of  the  act  for  any  debt  or  sum  of 
money  with  respect  to  which  such  person  shall  have  become  so  entitled,  or  upon 
any  new  contract  or  security  for  payment  thereof,  or  upon  any  judgment  for  the 
same,  such  person  may  plead  generally  that  he  was  duly  discharged  according 
to  the  act  by  the  order  of  adjudication  made  in  that  behalf  and  that  such  order 
remains  in  force,  without  pleading  any  other  matter  specially."  This  defence 
must  be  specially  pleaded;  Bircham  v.  Creighton,  10  Bing.  11.  Non  assump- 
sit or  other  plea  may  be  also  pleaded,  but  this  is  not  advisable  unless  there  be 
strong  ground  for  denying  the  debt,  as  the  defendant  may  thus  become  liable  to 
the  costs  of  proving  the  demand,  though  he  succeed  on  the  above  plea  at  the 
trial.  Though  there  be  two  pleas,  there  need  not  be  a  summons  and  order  to 
plead  several  n)atters  merely  in  regard  to  the  above  plea;  a  rule  will  be  drawn 
up  as  of  course;  unfe,  24,  note  (p).  If  the  defendant  were  discharged  after  writ 
issued,  he  should  plead  his  discharge  in  bar  of  the  fiut/ier  maintenance  of  the 
suit,  &'c. ;  see  Lockwuod  v.  Salter,  5  B.  &  .'\dol.  503;  Form  4,  ante,  258.  If 
he  be  discharged  after  he  has  pleaded,  he  must  plead  puis  darrein  continuance ; 
see  Form  5,  ante,  260. 
The  discharge,  if  denied,  may  be  proved  by  producing  copies  of  the  petition,  sche- 
dule and  order  of  adjudication  under  the  seal  of  the  Insolvent  Debtors'  Court, 
purporting  to  be  signed  by  the  provisional  assignee,  Hormjitld  v.  Drury,  11  A. 
&  E.  98,  or  other  officer  in  whose  custody  the  original  documents  shall  be,  or 
his  deputy,  certifying  the  same  to  be  true  copies.  Doe  v.  Edwards,  9  A.  &  E. 
554;  1  &  2  Vict.  c.  110,  s.  105;  8  &  9  Vict.  c.  119;  Jackson  v.  Thompson,  2 
Q.  B.  889.  Parol  evidence  of  the  discharge  is  not  admissible ;  Scott  v.  Clare, 
3  Camp.  236. 
The  discharge  extends  to  payments  certain  at  a  future  time  by  way  of  annuity, 
s.  80,  Grey  v.  Newson,  2  C.  &  M.  140;  but  not  if  they  depend  on  a  contin- 
gency, Boicen  V.  I'leettcood,  5  M.  &  W.  19;  Lawrence  v.  Walker,  3  Dowl.  614; 
Fletclitr  V.  Turk,  13  Law  J.  43,  Q.  B. ;  nor  to  unliquidated  damages  for  a  tort, 
Watson  V.  W/iite,  6  Bing.  291 ;  nor  to  a  contract  for  indemnity,  Abbott  v. 
Bruen,  5  B.  N.  C.  598;  Bennett  v.  Burton,  12  A.  &  E.  657;  Ho>ker  v. 
Brown,  6  Dowl.  634  ;  and  it  only  extends  to  debts  inserted  in  the  schedule, 
lyers  v.  Strut t,  7  Scott,  349;  Leonard  v.  Baker,  Exch.  Feb.  6,  1846.  If 
incorrectly  described,  then  it  would  lie  on  the  party  seeking  to  be  discharged,  to 
explain  the  error,  Maile  v.  Bays,  2  D.  &  L.  964 ;  and  it  would  then  be  a  ques- 
tion for  the  jury  whether  this  was  done  with  "culpable  negligence,  fraud,  or 
evil  intention,"  Niusv.  Nicholson,  2  C.  &  P.  120;  Jervis  v.  Jones,  4  Dowl. 
610;  as  if  not,  the  error  would  be  aided  by  s  93;  Frampton  v.  Champneys, 
3  Jurist,  1109;  see  ante,  258,  note(/?);  Lambert  v.  Hale,  9  C.  &  P.  506; 
unless  the  error  have  the  effect  of  depriving  the  creditor  of  notice  under  the 
71st  section,  which  it  would  do,  if  it  described  a  debt  above  £5  as  one  under, 
Hoyles  V.  Blore,  14  i\I.  &  W.  387.  If  the  name  of  the  holder  of  a  bill  have  been 
inserted  in  the  schedule,    or   (if  the  insolvent  is  ignorant  of  his  name)    the 


(fc)  A  new  promise,  before  writ  must  be  (/)  See  per  Lord  Ellenborough,  Cohen  v. 

proved  ;  Thornton  v.  Illinoworth,  2  B.  &  C.       Armstrong,  1  M,  &  Sel.  724. 
824  ;  4  D.  &  R.  546,  S.  C. 
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name  of  the  drawer,  the  discharge  will  extend  to  the  bill;  Boi/dellv.  Champneys, 
2  M.  &  W.  432.  A  discharge  of  insolvent's  wife  before  marriage  is  a  defence 
to  an  action  against  the  husband  and  wife;   Sto?-?-  v.  Lte,  9  A.  &  E.  868. 

Where  the  damages  for  a  7nalicious  injury  have  been  actually  recovered,  or  where 
a  debt  has  been  fraudulently,  &c.  contracted,  the  court  may  postpone  the  dis- 
charge for  two  years;  s.  78;  and  see  s.  84. 

It  is  no  defence  to  an  action  for  not  indemnifying,  that  the  plaintiff  was  an  insol- 
vent and  might  have  prevented  any  damage  accruing  to  him  by  scheduling  the 
debt;  Adlurdv.  Kimberleij,  12  M.  &  W.  410. 

As  to  pleas  of  discharge  under  5  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96,  see  ante, 
257,  Irish  Insolvent  Act;  EwarC  v.  Jones,  15  L.  J.  18,  Exch.  Set-off  in 
actions  by  and  against  assignees  and  insolvents,  post,  "  Set-off."  Replication, 
that  plaintiff  was  discharged  under  the  insolvent  act  from  a  debt  pleaded  as  a 
set-off;  ibid. 

1.  Plea  of  Defendant's  Discharge  under  the  Insolvent  Act. 

Commencement,  ante,  21,  24.]     The  defendant,  by  his  attorney,  saith 

that  heretofore,  and  before  the  commencement  of  this  suit,  (?«)  to  wit,  on  \_8j-c. 
date  of  order'],  by  a  certain  order  and  adjudication  then  made  by  the  Court 

for  the  Relief  of  Insolvent  Debtors  in  England,  held  at ,  he  was  duly 

discharged  according  to  a  certain  act  of  parliament  passed  in  a  session  of 
parliament  (?j)  held  in  the  first  and  second  years  of  the  reign  of  her  Majesty, 
Queen  Victoria,  intituled  "  An  Act  for  abolishing  arrest  on  mesne  process 
in  civil  actions,  except  in  certain  cases  ;  for  extending  tlie  remedies  of  cre- 
ditors against  the  property  of  debtors  ;  and  for  amending  the  laws  for  the 
relief  of  insolvent  debtors  in  England,"  (o)  of  and  from  *  the  said  several 
causes  of  action  (;;)  in  the  declaration  mentioned,  and  each  of  them,  which 
said  order  remains  in  force ;  and  this  the  defendant  is  ready  to  verify,  &c. 
\_CounseVs  signature. 

2.  Replication,  Denial  of  the  Discharge,  (q) 
The  plaintiff  saith  that  the  defendant  was  not  by  the  said  order  in  the  said 
plea  mentioned  discharged  according  to  the  said  statute   of  or  from  the  said 


(m)  This  is  a  necessary  averment ;  Tucker  that  a  replication  (to  the  general  plea)  that 

V.    Webster,   10   M.  &  W.  371;    Huxley  v.  "  defendant  v\ as  not  duly  discharged,"  only 

Bell,  2  D.  &  L.  940 ;  Yonton  v.  Feather,  15  puts  in  issue  the  discharge,  and  does  not  ena- 

L.  J.  30,  Exch.  ble   the   plaintiff  to  object   any   irregttlaiity 

(ii)  This  is  the  correct  way  of  citing  the  rendering  the  discharge    inoperative,  as   the 

statute;  Gibbs  v.  Pike,  8  M.  &:  W.  227.    The  want  of  a  petition,  &c. ;  and  that  upon  such 

whole  of  its  title  should  be  stated  ;   Beck  v.  issue  the  defendant  need  not  prove  the  peli- 

Beverley,  11  M.  fie  W.  845.  tion ;  Aiuhew  v.  Pledger,  Mo.  &  M.  508;  4 

(o)  ."^ee  the  former  act,  7  G.  4,  c.  57.  C.  &  P.  274,  S.  C.     If  the  action   is  for  a 

(;))  The  addition  here  of  the   words,   "if  debt  contracted  a/Ver  the  discharge,  and  ihete 

any"  would  make  the  plea  demurrable;  a/lie,  were   a    similar   debt   contracted    before,    to 

38,  Form  7,  and  id.  note  (ii).  which  the  plea  applies,  the  plaintiff  should,  it 

(v)    The  statute  1  it  2  Vict.  c.  1 10,  s.  91,  seems,  new  aaign  thai  he  is  suing  for  a  dif- 

provides  that   to   the   general    plea,   (ntpru,  ferent  demand.      Where  one  of  several  de- 

obs.),  the  plaintiff  "may  reply  geneiu//]/ and  fendants   pleads  his  discharge,    the   plaintiff 

deny  the  matter  pleaded,  or  reply  any  other  may  enter  a  nolle  prosequi  as  to  him,   and 

matter  or  thing,  showing  the  defendant  was  proceed    against  the  other   defendants;    see 

not  entitled  to  the  beuetit  of  the  act,  or  was  ante,   256,  obs.      To   a    plea  in   abatement 

not  duly  discharged,  as  if  the  defendant  had  of    the    nonjoinder   of  a    co-contracior,    the 

pleaded  his  discharge  specially."     it  seems  plaintiff  may  reply  his  dischaige  under  the 
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causes  of  action  in  the  declaration  mentioned,  or  from  any  or  either  of  them, 
or  any  part  thereof,  in  manner  and  form  as  in  the  said  plea  is  alleged  ;  and 
this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


3.  Plea  to  an  Action  on  a  Bill  that  the  Consideration  was  a  Debt 
from  which  the  Defendant  had  been  discharged  by  the  Insolvent 
Act.{r) 

Commencement,  ante,  2\,  Zi;.']  —  Saith  that  heretofore,  and  before  the 
said  bill  of  exchange  was  accepted  [or  "  indorsed,"]  by  the  defendant,  and 
before  the  commencement  of  this  suit,  to  wit,  on  [4"^.],  he  the  defendant,  by 
a  certain  order  [^c.  as  in  last  plea  to  the  asterisk,']  of  and  from  [amongst 
others]  a  certain  debt  then  due  from  the  defendant  to  the  plaintiff,  \_or  "  to 
one  E.  F."]  which  said  order  still  remains  in  full  force  ;  and  the  defendant 
further  saith  that  afterwards,  and  before  the  commencement  of  this  suit,  to 
wit,  on  [^c],  he  accepted  [or  "indorsed"]  the  said  bill  as  a  new  security 
for  the  payment  of  the  said  debt  from  which  he  had  been  so  discharged  as 
aforesaid,  and  that  there  never  was  any  value  (s)  or  consideration  for  his 
said  acceptance  [or  "  indorsement "]  of  the  said  bill,  save  as  aforesaid ;  [if 
there  be  an  intermediate  party  on  the  bill,  between  the  plaintiff  and  the  defend- 
ant, then  add  one  of  the  averments  at  the  end  of  Form  27,  ante,  276,  and 
conclude]  ;  and  this  the  defendant  is  ready  to  verify,  &c. 


4.    Plea  to  a  Bill  that  it  was  accepted  to  induce  the  Drawer  not 
to  oppose  the  Defendant's  Discharge  under  the  Insolvent  Act. 

Warner  v.  Haines,  6  C.  &  P.  667,  note  ;  Murray  v.  Reeves,  8  B.  &  C. 
421  ;  2  M.  &  R.  423,  S.  C. ;  and  see  Davis  v.  Holding,  1  M.  &  W.  159. 
If  the  defendant  was  about  to  be  discharged  under  the  recent  insolvent  act, 
all  the  proceedings  must  be  set  out  as  in  the  next  form,  and  if  the  plaintiff 


act,  3  &  4  W.  4,  c.  42,  s.  8;  ante,  210,  dehi,  in  respect  of  which  he  has  given  a  bill 
obs.,  and  212,  Forn:i  5.  The  plaintiff  can-  before  his  discharge,  does  not  extend  to  the 
not  reply  that  the  action  is  continued  for  the  bill  in  the  hands  of  a  third  person,  unless  the 
benefit  of  the  assignees  ;  Sicann  v.  Suttnn,  10  holder's  name  be  inserted  in  the  schedule,  or 
A.  iSc  E.  623;  nor  that  he  has  not  received  it  be  stated  therein  that  he  is  unknown,  pur- 
notice  of  tlie  filing  of  the  petition,  since  that  is  suant  to  1  &  2  X'ict.  c.  75,  Beck  v.  Beverley, 
the  act  of  the  court,  lieid  v.  Crojt,  5  B.  N.  11  M.  &  W.  845. 

C.  68.  (s)  If  any  part  of  the  consideration  was  aa 

(r)  See  other  forms,  Warner  v.  Haines,  6  additional  sum  advanced  after  the  discharge, 

C.  &  P.  666,  note  (u)  ;  Ashley  v.  Killick,  5  the  plea  must  be  pleaded  only  to  the  other 

M.  &  W.  509.     An  insolvent  is  not  liable  on  part,  and  payment  into  court  (see  that  title, 

a  bill  or  note  given  after  his  discharge  for  a  ppst,)  or  other  appropriate  plea,  added  to  the 

debt  included  in   the  schedule,  except  to  a  residue,  Sherman  v.  Thompson,  11  A.  &  E. 

liolder  for  value  and  without  notice,  Lians  v,  1027;  and  see  Collins  v.   Benton,  9  Dowl. 

Williams,  1  C.  &  M.  30  ;  or  unless  he  give  a  905  ;  5.  C.  2  M.  &  G.  861  ;  otherwise  the 

warrant  of  attorney  instead  of  pleading  the  plaintiff  will  succeed  as  to  the  whole  bill,  ib., 

discharge  to  an  action  on  the  bill,  Phitpott  v.  Robins  v.  Lord  Maidstone,  4  Q.  B.  811. 
Aden,  2  Dowl.  669;  and  a  discharge  from  a 
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be  not  an  intermediate  party  to  the  bill,  then  add  one  of  the  averments  at 
the  end  of  Form  27,  ante,  276. 


5.  Plea,  the  Plaintiff^s  Discharge  under  the  Insolvent  Act,  1^2 

Fic^c.  110.(0 

Commencement,  ante,  21,  24.]  —  Saith  that  after  the  said  supposed 
causes  of  action  in  the  said  declaration  mentioned  accrued,  and  before  the 
commencement  of  this  suit,  to  wit,  on  \_8cc.  see  the  form  under  1  <§-  2  Vict. 
c.  110,  verbatim,  in  Ford  v.  Dabbs,  2  Dowl.  N.  S.  877.  The  sections  of  the 
act  on  nhtch  the  plea  is  founded,  are  35,  37,  and  45  ;  see  a  shorter  form  in 
Tucker  v.  Webster,  ]  0  M.  &  W.  373  ;  S.  C.  1  D.  N.  S.  960 ;  and  another 
form  in  3  Chit.  PI.  7th  ed.  72.  A  form  under  7  G.  4,  c.  57  will  be  found  in 
the  first  edition  of  this  work,  and  in  Caunt  v.  Ward,  7  Bing.  611 ;  S.  C.  5  M. 
&  P.  618.  If  the  discharge  was  under  the  5  Sf  6  Vict.  c.  116,  and  7  Sr  8 
Vict.  c.  96  (see  ante,  257,  note  (m)),  the  proceedings  must  be  set  out  at  length, 
as  in  the  form  for  the  replication  of  such  discharge  to  a  plea  of  set-off,  given 
post,  tit.  "  Set-ofF." 

These  forms  should  contain  an  averment  that  the  causes  of  action  accrued 
before  the  vesting  order,  or  that  the  assignees  have  interposed,  ante,  260, 
note  (t).  The  estate,  &c.  of  an  insolvent  vests  in  the  assignees  from  the 
date  of  the  vesting  order;  York  v.  Bunn,  10  M.  &  W.  78  ;  2  Dowl.  N.  S. 
283,  S.  C. ;  ford  v.  Dabbs,  2  Dowl.  N.  S.  877;  aS".  C.  5  M.  &  G.  309.  See 
a  replication  that  the  causes  of  action  were  equitably  assigned  to  A.  B.,  and 
that  the  plaintiff  sues  only  as  his  trustee,  WArnay  v.  Chesneau,  13  M.  & 
W.  797. 


6.    Plea    that    the   Defendant   was  discharged  under  the   Insolvent 

Act,  and  that  his  Debt  was  not  scheduled{u)  at  Plaintiff's  instance. 

Stracij  v.  Blake,  1  M.  &  W.  168. 


(t)  This  must  be  pleaded  specially.     It  is  A  plea  in  assumpsit  alleged   that  the  debt 

also  a  good  plea  in  bar  of  the  further  main-  sued  upon  had  vested  in   the  provisional  as- 

tenance  of  the  action,  that  plauiiiff  has  taken  signee,  the  plaintill'  having  become  insolvent, 

the  benefit  of  the  insolvent  act  after  the  causes  and  having  executed  an  assignment  under  the 

of  action  accrued;  Ford  V.  DaftAs,  5  M.  &  G.  act;    the   replication  alleged  an   assignment 

309;  ante,  260,  note  (i).     A   replication  to  to  a  third  party  before  the  imprisonment,  for 

such  a  plea  that  the  action  is  continued  for  good  consideration;    Tihbetts  v.  George,  5  A. 

the  benefit  of  the  assignees,  was  held  bad;  &   E.  113  :   held,  on  general  demurrer,  that 

Snann  v.  Sutton,  10  A.  &  E.  623;   and  see  the  replication  was  bad  for  not  alleging  that 

V'Anieau   v    Chesneau,   13  M.   &    \V.  796.  the  debtor  had   notice   of  such   assignment; 

Plea  to  an  action  brought  by  assignees,  that  Buck  v.  Lee,  1  Ad.  ii  K.  804  ;  see  Form  9, 

the  insolvent  assigned  the  debt  before  action,  ante,  264  ;  and  ihid.  note  (c).     This  is  not  an 

aute,'i5\  ;  and  see  ante,  249,  Form  5.     A  issuable  plea,  where  the  defendant  is  under 

debt  due  lo  the  insolvent  will  pass  to  the  as-  terms  to  plead  issuably  ;   Wetteithatl  v.  Cm- 

signees,  although   it   has  been  assigned  to  a  ham,  4   J!ing.   N.  C.   714  ;    6   Dowl.    746, 

thud    paily    before    \\h-    insolvent's    vesting  S.  C. ;  ante,  260,  note  (s). 
order,  if  notice  of  such   assignment  was  not  (u)  Consecjuences  of  debt  not  being  sche- 

given  lo  the  debtor  before  such  vesting  order.  duled,  ante,  obi.  p.  332;  and  p.  2o8,  n.  {p). 
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INSURANCE. 


Obs. 


I.   MARINE   POLICIES. 

See  the  Declarations,  aiite,  141.  Non  assumpsit  would  put  in  issue  the  question 
whether  the  defendant  underwrote  or  granted  the  policy  described  in  the  decla- 
ration, and  also  whether  the  policy  was  etlected  on  plaintiff's  behalf,  and  the 
payment  of  the  premiums  by  him,  Sutherland  v.  Fratf,  11  M.  &  W.  296; 
Redmond  v.  Smith,  7  M.  &  G.  457 ;  S.  C.  2  Dowl.  &  L.  280  ;  the  affirmative 
of  which  the  plaintiff  would  have  to  prove,  and  would  by  so  doing  establish  his 
case  upon  that  plea.  Evidence,  2  Harr.  Dig.  3355,  3d  ed.;  Stark.  Ev.  tit.  Insu- 
rance ;  Palmer  v.  Marshall,  1  M.  &  Sc.  161  ;  8  Bing.  79.  By  the  New  Rules 
matters  in  confession  and  avoidance  are  to  be  pleaded  specially  in  assumpsit ; 
"  e.  g.  nnseaworlhineas,  misrepresentution,  concealment,  deviation,  &c."  The  non- 
compliance with  a  warranty  should  be  pleaded  specially.  The  following  traverses 
will  suffice  to  show  the  mode  in  which  pleas  in  denial  to  such  actions  should  be 
framed;  the  defendant  might  plead  in  addition  to  these  denials,  traverses  that  the 
goods  were  loaded  on  board,  that  they  were  placed  on  board  the  ship  to  be  carried 
on  the  voyage,  or  that  the  ship  was  lost;  Reid  v.  Rew,  2  Dowl.  N.  S.  543.  See 
other  traverses,  Devaux  v.  Junxen,  5  Bing.  N.  C.  519.  Plea  to  the  common 
count,  infra,  note  (u).  There  should  of  course  be  a  plea  to  the  common  count, 
if  any.  If  the  defendant  be  entitled  to  recover  back  the  premium,  it  should  be 
paid  into  Court  upon  a  plea  of  payment  of  money  into  Court  on  the  common 
plea.  See  Park,  Ins.;  and  Marshall;  Hughes,  Ins.  439;  Duckett  v.  Wil- 
liams, 2  C.  &  M.  348. 


1.  Denial  of  Plaintiff's  interest  in  the  Goods  when  lost,  (x) 

Commencement,  ante,  24.]  —  Says  that  the  plaintiff  (?/)  was  not,  before  or 
at  the  time  of  the  said  supposed  damage  or  loss  in  the  said  declaration  men- 
tioned, interested  in  the  said  [cotton]  in  the  said  policy  of  insurance  and 
memorandum  mentioned,  and  so  shipped  on  board  the  said  ship  as  aforesaid, 
or  any  part  thereof,  in  manner  and  form  as  the  plaintiff  hath  above  in  the 
said  first  count  in  that  behalf  alleged  ;  and  of  this  the  defendant  puts  him- 
self upon  the  country,  &c. 

— ♦— 

2.  Denial  that  the  Goods  were  damaged  or  lost. 

Commencement,  ante,  24.]  —  Says  that  the  said  [cotton]  was  not,  nor  was 
any  part  thereof,  damaged,  spoiled  or  destroyed  in  manner  and  form  as  the 
plaintiff  hath  above  in  the  said  [first]  count  in  that  behalf  alleged  ;  and  of 
this  the  defendant  puts  himself  upon  the  country,  tire. 


(x)  See  19  Geo.  2,  c.  37  ;  Pirn  v.  Reid,  6 
M.  &  G.  1  ;  Hughes  on  Ins.  20.  Proof  ihat 
the  contract  of  insurance  was  verbal  only  es- 
tablishes lliis  plea  ;  Stockdale  v.  Dnnlop,  6 
M.  &  VV.  224.  The  plaintiff  has  on  this  plea 
to  prove  an  interest  during  llie  risk  ;  ante, 
142,  note  (i). 

(v)  When  a  person  who  has  assigned  his 
interest  aher  insur-mce  may  sue,  Fowles  v. 
lnne$,  11    M.   iSc   \V.   10;  as   to   loss  before 


policy  effected,  Sutherland  v.  Pratt,  1  M.  & 
W.  296.  See  the  averment  of  interest  al- 
lowed by  the  New  Rules  to  be  introduced 
into  the  declaration  where  several  persons  are 
interested,  ante,  143,  note  (  ^).  Where  the 
declaration  contains  such  averment,  the  tra- 
verse should  be  "  that  the  said  [A.  B.  C. 
and  D.J  were  not,  nor  were  any,  nor  was 
either  of  them,  before  or  at  [<^c.]  interested," 
[6!c.] 
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3.   That  the  Damage  was  an  average  Loss  within  the  usual  Exception 

in  the  Policy,  (z) 

Commencement,  ante,  24.]  —  Says  that  the  said  supposed  damage  or  loss 
in  the  said  [first]  count  mentioned  to  have  been  sustained  by  the  said  [cotton] 
was  a  certain  average  loss  under  three  pounds  per  cent,  within  the  true  intent 
and  meaning  of  the  said  policy,  the  same  not  being  a  general  average,  and 
that  the  said  ship  during  the  said  voyage  was  not  stranded  ;  and  this  the 
said  defendant  is  ready  to  verify,  &c. 


4.  Plea  to  a  Declaration  on  an  Insurance  on  a  Ship,  Denial  that  it 
v:as  lost  hy  the  Perils  of  the  Sea,  Sfc.  {a) 

Commencement,  ante,  24.]     And  the  defendant,  by  his   attorney,  as 

to  the  said  first  count  of  the  said  declaration,  except  as  to  the  said  causes  of 
action  so  far  as  they  relate  to  the  sum  of  money  in  the  said  first  count  men- 
tioned as  was  the  supposed  rateable  part  or  proportion  of  the  expense  which 
the  said  company  ought  to  have  paid  and  contributed  as  in  the  said  first 
count  mentioned,  says  that  the  said  ship  or  vessel  was  not,  whilst  she  was 
proceeding  on  her  said  voyage  in  the  said  policy  of  insurance  mentioned,  and 
before  her  arrival  [at  London]  in  the  said  policy  of  insurance  mentioned,  by 
the  perils  or  dangers  of  the  seas,  (h)  or  by  stormy  or  tempestuous  weather, 
or  the  violence  of  the  winds  or  waves,  bulged,  broken,  damaged,  spoiled  or 
destroyed,  nor  did  the  said  goods  and  merchandizes  on  board  of  the  said 
ship  or  vessel  in  that  count  mentioned,  or  any  part  thereof,  become  nor  were 
they  lost  in  manner  and  form  as  in  the  said  first  count  alleged ;  and  of  this 
the  defendant  puts  himself  upon  the  country,  &c. 


5.   That  the  Plaintiff  did  not  incur  the  Expenses  alleged,  (c) 

Commencement,  ante,  24.]  And  as  to  the  residue  of  the  said  first  count 
the  defendant  saith  that  the  plaintiff  did  not,  in  suing,  labouring  or  travelling 
for,  in  or  about  the  recovery  of  the  said  goods,  or  in  preventing  or  recovering 
the  loss  of  the  said  freight,  expend  the  said  sum  of  money  in  the  said  first 
count  in  that  behalf  mentioned,  or  any  part  thereof,  in  manner  and  form  as 
in  the  said  first  count  alleged ;  and  of  this  the  defendant  also  puts  himself 
upon  the  country,  &c. 

(r)  See  Sleuari  v.  Steele,  4  M.  &  G.  669  ;  a  loss  by  peiils  of  the  sea,  so  as  to  render  the 

average  loss  on  freight,  Benson  v.  Chapmaji,  6  insurers  liable  as  for  a  tolal  loss  ;   Redman  v. 

M.  iJc  G.  792.  Wilson,  14  M.  &  \V.  476. 

(a)  Sue  another  form,  Redman  v.   Wilson,  {c)  This  plea  applies  where  the  policy  con- 

14  M.  &  W.  476.  tains  a  stipulation  for  the  payment  of  these 

(/))   Negligence  in  loading,  which  produces  expenses,  and  the  plaintiff  deilar-*  for  them  ; 

unseaworthiness,  rendering  it  necessary  to  run  see  Stewail  v.  Sicete,  4  M.  &  G.  669. 
the  vessel  oil  bhoie  lo  picvent  her  sinking,  is 

z 
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6.   That  the  Ship  was  not  seaworthy,  (d) 
Commencement,  ante,  24.]  Saith  that  at  the  time  of  the  commencement  of 
the  said  risk  (e)  the  said  ship  or  vessel  was  unseaworthy ;  and  this  the  de- 
fendant is  ready  to  verify,  &c. 

— ♦ — 

7,  Plea  that  the  Ship  improperly  deviated-if) 
Commencement,  ante,  24.]  —  Saith  that  after  the  said  ship  or  vessel  had 
proceeded  and  sailed  for  divers,  to  wit,  [10]  days,  and  for  divers,  to  wit,  [100] 
miles  on  her  said  voyage,  and  before  the  happening  of  the  said  alleged  loss, 
to  wit,  on  [<5j-c.],  the  said  ship  or  vessel  was  improperly  navigated  and  taken 
out  of,  and  did  then  abandon,  depart  and  deviate  from,  the  course  of  the  said 
voyage  ;  and  this  the  defendant  is  ready  to  verify,  &c. 


8.  Plea  that  the  Insurance  ivas  made  subject  to  conditions  that  the 
Ship  was  to  he  surveyed,  and  if  Repairs  found  necessary  were  not 
done,  that  the  Insurance  was  to  cease. 

Stewart  v.  Wilson,  12  M,  &  \V.  11.     See,  as  to  this  plea,  the  observations 
on  Smart  v.  Hyde,  ante,  222. 


9.  Plea  that  material  Facts  were  concealed  at  the  Time  of  effecting 

the  Insurance. 

Elk'm  V.  Sanson,  13  M.  &  W.  655  ;  and  see  Mackintosh  v.  Marshall,  11 
M.  &  W.  116,  and  the  notes  to  Forms  23  and  26,  post;  law,  &c.  2  Harr. 
Dig.  3422. 


1 0.  Replication  to  Form  6,  Denial  of  Unseaworthiness. 
Commencement,  ante,  21.]  —  Saith  that  the  said  ship  or  vessel  was  not  at 


(d)  This  must  be  pleaded  specially  ;  ayite, 
336,  obs.  8ee  another  form,  Redman  v. 
Wilsnn,  14  M.  &  W.  476.  As  to  the  law, 
see  Abbott  on  Ship,  by  Serjt.  Shee.  Unsea- 
worthiDess  by  overloading,  Weir  v.  Aberdeen, 
2  B.  &  Al.  320  ;  Cases,  2  Ilarr.  Di».  3429, 
3d  ed. ;  Gould  v.  Oliver,  2  M.  &  (J.  213. 
The  mere  fact  of  goods  being  stowed  on  deck 
is  not  sufficient  of  itself  to  exempt  the  under- 
writers, Milivard  V.  Ilihbert,^  Q.  B.  120; 
and  they  are  liable  for  the  wilful,  but  not  bar- 
ratrous, act  of  the  master  and  crew  in  render- 
ing the  vessel  unseaworthy  during  the  voyage 
by  throwing  ballast  overboard  ;  Uixon  v.  Sad- 
dler, 5  M.  &  W.  405;  S.C.  8  M.  &  W. 
895.  See  also  Redman  v.  Wilson,  supra, 
and  cases  oiled  in  that  case.     A  plea  alleging 


unseaworthiness  after  the  commencement  of 
the  risk  and  a  neglect  to  repair,  must  also 
show  knowledge  and  opportunity  to  repair ; 
Hollingsworth  v.  Brodrick,  7  A.  &  E.  40. 

(e)  The  implied  warranty  of  seaworthiness 
refers  to  the  commencement  of  the  risk,  ex- 
cept where  pilots  are  necessary  as  part  of  the 
crew  ;  per  Patteson,  J.,  Hollingworth  v.  Brod- 
rick, 7  A.  &  E  40. 

(/)  This  must  be  specially  pleaded ;  ante, 
336,  obs.  See  another  form,  &c.  Hamilton 
V.  Sheddon,  3  M.  &  VV.  50,  and  a  form  of 
plea  that  the  ship  was  employed  on  different 
purposes  than  those  mentioned  in  the  policy  ; 
ibid.  As  to  the  law,  see  Park,  Ins.;  Mar- 
shall; Hughes,  180;  2  Harr.  Dig.  3383; 
Phillips  V.  Irvine,  7  M.  &  G.  325. 
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the  time  of  the  commencement  of  the  said  risk  unseaworthy  in  manner  and 
form  as  the  defendant  hath  in  and  by  his  said  plea  in  that  behalf  alleged ; 
and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


11.  Replication  to  Form  7,  Denial  of  Deviation. 

Commencement,  ante,  21.]  —  Says  that  the  said  ship  or  vessel  was  not 
navigated,  or  taken  out  of,  nor  did  it  abandon,  depart  or  deviate  from  the 
course  of  the  said  voyage  in  manner  and  form  as  the  defendant  hath  above 

in  his  said plea  in  that  behalf  alleged ;  and  this  the  plaintiff  prays  may 

be  inquired  of  by  the  country,  &c. 


12.  Plea  of  a  Custom  between  the  Insurance  Broker  and  the  Under- 
writers to  settle  the  Loss  hy  way  of  Discharge  by  the  Defendant 
crediting  the  Broker  with  the  Amount. 

Stewart  v.  Aberdein,  4  M.  &  W.  226. 


II.    FIRE    POLICIES. 

13.  Denial  that  the  Goods  were  burnt. 

Commencement,  ante,  21,  24.]  —  Saith  that  the  said  household  goods, 
utensils,  [4"C.],  in  the  said  declaration  mentioned,  were  not,  nor  was  any  or 
either  of  them  or  any  part  thereof,  burnt,  consumed  or  destroyed  by  fire  in 
manner  and  form  as  the  plaintiff  hath  above  alleged;  and  of  this  the  defend- 
ant puts  himself  upon  the  country,  &c. 


14.   That  the  Plaintiff  would  not  produce  Proofs  of  his  Loss 
according  to  the  Policy,  (g) 

Commencement,  ante,  24.]  —  Saith  that  the  plaintiff  did  not  nor  would, 
although  he  was  afterwards,  and  before  the  commencement  of  this  suit,  to 
wit,  on  [<§'c.],  reasonably  required  by  the  said  company  so  to  do,  in  or  by 
his  books  of  accounts  or  other  proper  vouchers,  make  proof  of  his  the 
plaintiff's  said  last  mentioned  loss  and  damage,  according  to  the  form  and 
effect  of  the  said  [tenth]  article  of  the  said  printed  proposals  in  and  by  the 
said  policy  of  insurance  mentioned  and  alluded  to ;  and  this  the  defendant  is 
ready  to  verify.     [_See  replication,  Form  19. 


(g)  See  Wmsley  v.   Wood,  6  T.  R.  710.  lion  must  allege  that  he  did  so,  and  the  plea 

If  by  the  conditions  of  the  policy  the  plaintilt"  should  then   traverse  the  fact,  concluding  to 

was  to  make  proof  of  the  loss  without  being  the  country;  see  I'iin  v.  Reid,  6  M.  &:  Ci.  10. 
required  so  to  do,  then  of  course  the  declara- 
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15.  That  the  Plaintiff  did  not  give  Notice  of  the  Loss. 

And  for  a  further  plea  in  this  behalf,  the  defendant  saith  that  the  plaintiff 
did  not  forthwith  give  notice  of  the  said  loss  to  the  said  connpany  at  their 
said  office  [in  Lonnbard  Street],  in  manner  and  form  as  alleged  ;  and  of  this 
the  defendant  puts  himself  upon  the  country,  &:c. 


16.   That  the  Plaintiff  did  not  give  in  an  Account  of  his  Loss  to 

the  Office. 

And  for  a  further  plea  in  this  behalf,  the  defendant  says  that  the  plaintiff 
did  not,  as  soon  as  possible  after  the  said  loss,  deliver  in  as  particular  an  ac- 
count of  his  said  loss  or  damage  as  the  nature  of  the  case  did  admit,  in 
manner  and  form  as  alleged  ;  and  of  this  the  defendant  puts  himself  upon 
the  country,  &c. 


17.  That  there  was  Fraud  in  Plaintiff's  Account  of  the  Loss.  (A) 

Commencement,  ante,  24.]  —  Says  that  after  the  said  fire,  to  wit,  on 
[^'c],  and  on  divers  days  and  times  between  that  day  and  the  commence- 
ment of  this  suit,  the  plaintiff  was  guilty  of  fraud  in  the  premises,  and  that 
there  did  therein  appear  fraud  in  this,  to  wit,  that  the  plaintiff,  after  the  said 
fire,  to  wit,  on  [c^c.],  and  on  divert  days  and  times  between  that  day  and 
the  commencement  of  this  suit,  with  intent  to  deceive,  cheat  and  defraud 
the  said  company,  and  to  cause  and  procure  them  to  pay  him  a  much  larger 
sum  than  the  loss  sustained  on  occasion  of  the  said  fire,  made  and  delivered 
in  to  the  said  company  a  false  and  fraudulent  account  of  the  alleged  loss  and 
damage  as  and  for  such  account  as  in  the  said  conditions  mentioned ;  in 
which  said  account  he  the  plaintiff  represented  and  stated  that  his  loss  and 
damage  by  the  said  fire  were  loss  and  damage  to  a  certain  large  amount,  to 

wit,  to  the  amount  of  £ ,  and  that  insured  goods  and  property  of  the 

plaintiff  to  that  amount  had  been  burnt,  consumed,  lost  and  destroyed  by 
the  said  fire;  and  the  plaintiff  then  claimed  and  endeavoured  to  obtain  from 
the  said  company  payment  of  such  false  and  fraudulent  claim,  whereas  in 
truth  and  in  fact  the  said  loss  and  damage  were  of  much  less  amount,  to  wit, 
to  the  amount  of  ,£ only,  and  insured  goods  and  property  of  the  plain- 
tiff to  that  amount,  viz.,  the  said  amount  of  £ ,  had  not  been  burnt, 

consumed,  lost  and  destroyed  by  the  said  fire,  but  to  a  much  less  amount 

only,  to  wit,  the  amount  of  £ only,  as  the  plaintiff  during  all  that  time 

well  knew ;  and  tliis  the  defendant  is  ready  to  verify,  &:c. 


{h)   This   plea  was   pleaded  in  F'nih   v.       It  was  drawn  by  an  eminent  counsel,  and 
Richter,  which   was   an  action   against  the       upon  it  the  defendant  obtained  a  verdict. 
Phoenix  Office,  tried  at  Westminster  in  1845. 
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18.   That  the  Plaintiff  made  a  false  Affidavit  of  his  Loss. 

Commencement,  ante,  24.]  —  Saith  tliat  the  plaintiff,  in  order  to  support 
his  claim  for  the  said  loss  and  damage  in  the  said  declaration  mentioned,  to 
wit,  on  [^'c],  went  and  appeared  before  S.  T.,  Esquire,  then  being  one  of 
the  justices  of  the  peace  of  our  Lady  the  now  Queen,  sitting  at  the  public 
office  in  Worship  Street,  in  the  county  of  Middlesex,  and  then  made  a  cer- 
tain affidavit  in  support  of  the  said  claim  for  the  said  loss  and  damage  in  the 
said  declaration  mentioned ;  and  the  defendant  further  saith,  that  in  the  said 
affidavit  so  made  by  the  plaintiff  there  was  false  swearing  within  the  true 
intent  and  meaning  of  the  said  tenth  article  of  the  said  printed  proposals  in 
and  by  the  said  policy  of  insurance  mentioned  and  referred  to  (that  is  to 
say,)  false  swearing  in  this,  to  wit,  that  the  plaintiff  thereby  then  swore  that 
the  estimate  or  account  annexed  to  the  said  affidavit  contained,  to  the  best 
of  his  the  plaintiff's  knowledge  and  belief,  a  true  and  faithful  account  of  the 
loss  and  damage  sustained  by  him  the  plaintiff  on  his  said  household  goods, 
utensils,  [i^'^-]'  '^"^  °"  "''^  fixtures,  stock  and  utensils,  and  that  all  of  them 
were  his  the  plaintiff's  own  property  and  were  in  his  premises,  situate  [^'c] 
aforesaid,  when  the  said  fire  happened,  and  were  burned,  lost  or  destroyed 
by  the  said  fire ;  and  that  his  the  plaintiff's  real  and  just  loss  on  the  said 
household  goods,  utensils,  [4"C.],  occasioned  by  the  aaid  fire,  amounted  to  the 

sum  of  £ ;  whereas  the  said  estimate  or  account  annexed  to  the  said 

affidavit  did  not  contain,  to  the  best  of  his  plaintiff's  knowledge  or  belief,  a 
true  or  faithful  account  of  the  said  loss  or  damage,  contrary  to  the  said  tenth 
article  of  the  said  printed  proposals ;  and  this  the  defendant  is  ready  to 
verify.     [^Replication,  post,  Form  21. 


19.  Replication  to  Form  14,  Denial  that  Plaintiff  was  required  to 

•prove  his  Loss. 

Similiter  to  the  first  plea  :~\  2.  And  as  to  the  said  plea,  the  plaintiff 

saith  that  he  was  not  required  by  the  said  company  to  make  proof  of 
his   loss  and  damage    in  the  said  declaration    mentioned,   in   manner  and 

form  as  the  defendant  hath  in  his  • plea  alleged  ;  and  this  the  plaintiff 

prays  may  be  inquired  of  by  the  country,  &c. 

20.  Replication  to  Form  17,  Denial  of  Fraud. 

And  as  to  the  said plea,  the  plaintiff  saith  that  he  the  plaintiff  was 

not  guilty  of  fraud  in  the  premises  in  manner  and  form  as  the  defendant 
hath  in  his  said  plea  alleged ;  and  this  the  plaintiff  prays  may  be  inquired  of 
by  the  country,  8cc. 
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21.  Replication  to  Form  18,  Denial  that  the  Affidavit  was  false. 

And  as  to  the  said plea,  the  plaintiff  saith  that  in  the  said  affidavit 

so  made  by  the  plaintiff  as  in  the  said plea  mentioned,  there  was  not 

the  said  alleged  false  swearing  within  the  true  intent  and  meaning  of  the  said 
tenth  article  of  the  said  printed  proposals  in  the  said  declaration  mentioned, 

in  manner  and  form  as  the  defendant  hath  in  his  said plea  alleged ;  and 

this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


III.    PLEAS,  &C.  IN  ACTIONS  ON  POLICIES  ON  LIFE. 

22.  Denial  of  Plaintiff's  Interest  in  the  Life  insured,  (i) 

Commencement,  ante,  21,  24.]  —  Saith  that  the  plaintiflF  was  not,  at  the 
time  of  the  making  the  said  policy,  or  before  or  at  the  time  of  the  death  of 
the  said  E.  F.,  interested  (A;)  in  the  life  of  the  said  E.  F.  to  the  amount  so 
insured  or  any  part  thereof  as  in  the  declaration  alleged ;  and  of  this  the 
defendant  puts  himself  upon  the  country,  &c. 


23.  Plea  to  a  Declaration  on  an  Insurance  on  Life,  that  the 
Answers  of  the  Medical  Referees  were  untrue.  {I) 

Commencement,  ante,  21,  24.]  —  Saith  that  before  the  making  of  the 
said  policy  of  insurance  in  the  said  [first]  count  mentioned,  and  before  the 
said  company  became  such  assurers  as  aforesaid,  to  wit,  on  [il^c],  they 
required  the  plaintiff  to  give  to  them  the  said  company  references  to  two 
persons  of  good  repute,  one  of  the  medical  profession,  in  order  that  the  said 


(i)  The  statute  14  G.  3,  c.  48,  s.  1, 
enacts  "  that  no  insuiance  shall  be  made 
on  lives  or  any  other  event  wherein  the  per- 
son for  whose  benefit  the  policy  shall  be 
made  shall  have  no  interest,  and  that  every 
such  assurance  shall  be  void ;"  and  by  sec- 
tion 3,  "  that  iu  all  cases  where  the  insured 
hath  interest  in  such  life  or  event,  no  greater 
sum  shall  be  recovered  or  leceived  from  the 
insurers  than  the  amount  or  value  of  the  inte- 
rest of  the  insured  in  such  life  or  other  event." 
In  order  to  render  a  policy  on  ihe  life  of  a 
third  person  valid  within  the  meaning  of  this 
act,  the  party  for  whose  benefit  it  is  effected 
must  have  a  pecuniary  interest  in  ihe  life  or 
event  insured  ;  and  therefore  a  policy  effected 
by  a  father  in  his  own  name  on  the  life  of  his 
son,  he  not  having  any  pecuniary  interest 
therein,  is  void  ;  Halfnrd  v.  Kijmer,  10  U. 
&  C.  724.  15ul  in  Heed  v.  Keii,  Peake  Add. 
Cases,  70,  Lord  Kenyon  held  that  a  wife 
might  insure  her  husband's  life.     Insurance 


by  a  husband  on  his  wife's  life ;  Huckman  v. 
Fen)ie,  3  M.  &  W.  505.  Insurance  by  a 
creditor;  2  Park  Ins.  640;  Godsallv.  Bol- 
dero,  9  East,  72 ;  Holland  v.  Smith,  6  Esp. 
R.  11  ;  Von  Lindenau  v.  Desborough,  3  C.  6c 
P.  353  ;  8  B.  &  C.  586. 

(k)  See  Patrnor  v.  Powell,  9  Bing.  320. 

(/)  This  form  was  used  in  a  case  in  which 
the  policy  did  not  expressly  render  the  truth 
of  the  medical  certificate  a  condition  prece- 
dent or  essential  to  the  validity  of  the  policy, 
or  mention  such  certificate.  See  other  similar 
forms,  Rawlins  v.  Desborough,  8  C.  &  P. 
321 ;  S.  C.  2  M.  &  Rob.  328 ;  and  see 
other  forms  of  pleas,  Huckman  v.  Fernie, 
3  M.  &  \V.  505.  If  the  defence  be  that  the 
person  on  whose  life  the  insurance  was  ef- 
fected had  knowledge  which  he  concealed, 
that  should  be  pleaded  specially,  if  he  was 
not  the  agent  of  the  party  effecting  the  in- 
surance; ibid. 
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company  might  ascertain  the  then  and  ordinary  state  of  the  health  of  the 
said  Earl,  and  then  notified  to  the  plaintiff  that  they  the  said  company 
required  that  such  persons  so  to  be  referred  to  should  respectively  answer 
certain  questions  to  be  submitted  to  them  by  the  said  company  touching  the 
health  of  the  said  Earl,  and  which  questions  were  then  specified  and  made 
known  to  the  plaintiff,  one  of  such  questions  being  whether  there  was  any- 
thing in  the  habits  of  living  of  the  said  Earl  which,  in  the  opinion  of  such 
respective  referees,  had  a  tendency  to  shorten  his  life ;  and  another  of  such 
questions  being,  whether  such  parties  so  to  be  referred  to  respectively  knew 
any  reason  why  an  assurance  on  the  life  of  the  said  Earl  would  be  more  than 
usually  hazardous ;  and  it  was  then  agreed  and  determined,  by  and  between 
the  plaintiff  and  the  said  company,  that  the  answers  to  be  given  by  such 
respective  referees,  if  the  same  should  be  satisfactory  to  the  said  company, 
should  be  deemed  to  be  and  should  be  the  basis  and  part  of  the  terms  of 
the  said  contract  of  insurance  in  the  event  of  the  said  company  agreeing  to 
become  such  assurers  as  aforesaid ;  and  the  defendant  further  saith,  that  in 
pursuance  of  the  said  requisition  and  agreement,  the  plaintifl'  then  referred 

the  said  company  to  certain  persons,  to  wit,  one ,  doctor  of  medicine, 

being  of  the  medical  profession,  and  one  R.  S.,  esquire,  as  two  persons  who 
would  answer  the  said  questions,  in  order  to  enable  the  said  company  to 
ascertain  the  then  and  ordinary  state  of  health  of  the  said  Earl,  and  the  said 

Dr.  • in  reply  to  the  said  question  hereinbefore  first  above  mentioned, 

which  was  then  submitted  to  him  by  the  said  company,  then  answered  and 

declared   to  the  said  company  that  so  far  as  the  said  Dr.  knew,  the 

then  habits  of  living  of  the  said  Earl  had  no  tendency  to  shorten  his  life; 

and  the  said  Dr.  in  reply  to  the  said  question  hereinbefore  secondly 

above  mentioned,  which  was  also  then  submitted  to  him  by  the  said  com- 
pany, then  answered  and  declared  to  the  said  company  that  he  the  said  Dr. 

knew  of  no  reason  why  an  assurance  on  the  life  of  the  said  Earl  would 

be  more  than  usually  hazardous  ;  and  the  said  R.  S.,  in  answer  to  the  said 
question  hereinbefore  first  above  mentioned,  which  was  then  submitted  to 
him  by  the  said  company,  then  answered  and  declared  to  the  said  company, 
that  there  were  not  anything  in  the  habits  of  living  of  the  said  Earl  which  the 
said  R.  S.  was  of  opinion  had  a  tendency  to  shorten  the  life  of  the  said 
Earl ;  and  the  said  R.  S.,  in  answer  to  the  said  question  hereinbefore 
secondly  above  mentioned,  which  was  then  submitted  to  him  by  the  said 
company,  then  answered  and  declared  to  the  said  company  that  he  the  said 
R.  S.  did  not  know  any  reason  why  an  assurance  on  the  life  of  the  said  Earl 
would  be  more  than  usually  hazardous ;  and  the  said  policy  was  afterwards, 
to  wit,  on  [i^-c],  made,  and  the  said  company  became  such  assurers  as  afore- 
said on  the  faith  of  the  said  answers  so  given  as  aforesaid :  and  the  defend- 
ant further  saith  that  the  said  answers  so  given  as  aforesaid  were  false  and 
untrue  in  this,  to  wit,  that  the  said   Earl  Iiad  been  and  was  long  before  and 
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at  the  time  last  aforesaid,  in  tlie  habit  of  swallowing  and  taking  large  and 
excessive  doses  and  quantities  of  opium,  laudanum  and  other  injurious  and 
pernicious  substances  and  drugs,  having  a  material  tendency  to  impair  his 
health  and  shorten  his  life,  and  by  means  thereof  the  said  insurance  on  the 
life  of  the  said  Earl  was,  at  the  time  of  the  making  of  the  said  policy,  more 
than  usually  hazardous,  and  which  said  habit  and  the  said  hazardous  nature 

of  the  said  insurance  the  said  Dr.  and  the  said   R.  S.,  at  the  time  of 

giving  their  said  answers  respectively  as  aforesaid,  well  knew  ;  and  the  said 
company  at  the  time  of  making  the  said  policy  were  wholly  ignorant  of  the 
same,  and  by  means  of  the  premises  the  said  company  were  misled  and 
deceived,  and  the  policy  is  void ;  and  this  the  defendant  is  ready  to  verify. 


24.  Plea  that  the  Declaration  as  to  the  Health  of  the  Person  ichose 
Life  was  assured  was  false,  (m) 

Commencement,  ante,  21,  24.]  —  Says  that  the  said  declaration  in  the  said 
policy  mentioned  did  not  contain  a  true  or  faithful  representation  of  the 
facts  according  to  the  true  intent  and  meaning  of  the  said  policy,  (jn)  but  on 
the  contrary  thereof  contained  an  untrue  and  unfaithful  representation  of  the 
facts  in  this,  to  wit,  that  he  the  said  T.  B.,  at  the  time  of  the  making  the  said 
declaration  in  the  said  policy  mentioned,  was  not  in  a  sound  or  perfect  state 
of  body,  but  on  the  contrary  thereof  the  said  T.  B.  theretofore  and  for  a  long 
time,  to  wit,  for  twenty  years  previously  to  the  lime  of  making  the  said  de- 
claration, had  been  and  then  was  [predisposed  to  a  disease  tending  to  shorten 
life  ;  (n)  ]  and  this  the  defendant  is  ready  to  verify,  &c. 


25.   That  the  Declaration  as  to  Health  was  not  signed  by  the  usual 
medical  Attendant  of  the  Party,  (o) 

Commencement,  ante,  2\,  2  i."]  The  defendant  says  that  before  the  granting 
of  the  said  insurance  and  making  of  the  said  policy  in  the  said  declaration 
mentioned,  to  wit,  on  [<^"c.],  the  said  company  caused  to  be  delivered  to  the 
plaintiff  a  certain  document,  being  one  of  the  documents  mentioned  and  re- 
ferred to  in  the  said  policy,  containing  divers  matters  therein,  to  be  signed 


(m)  This  was  pleaded  in  a  case  where  the 

policii  contained  an  express  stipulation  that  the 
declaration  as  to  healtli  should  be  true  ;  and 
when  that  is  the  case,  the  proof  hes  on  plain- 
tiff, and  iherefoie  lie  has  the  right  to  begin  at 
the  trial  ;  Rawlins  v.  Desborou;;h,  2  IVI.  &c 
Rob.  70  ;  Geack  v.  Ingall,  14  M.  (Si.  W.  95, 
sed  qu.^ 

(n)  Anoiher  plea  was  "  afflicted  with  a 
disease  tending  to  shorten  life;"  and  another 
"  afflicted  with  symptoms  of  a  disease  lending 


to  shorten  life." 

(o)  See  Everett  v.  Desborough,  5  Bing. 
503  ;  3  M.  &  P.  190,  5.  C.  Even  where  the 
otfice  does  not  expressly  require  that  the  cer- 
tificate as  to  health  be  signed  by  the  usual 
medical  attendant,  the  policy  may  be  avoided 
by  a  wilful  omission  to  refer  to  him  and  a  re- 
ference to  another  medical  person  less  ac- 
quainted with  the  state  of  health  ;  Maynard 
V.  Rhode,  1  C.  &  P.  360. 
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by  the  [usual (p)']  medical  attendant  of  the  said  T.  B.  before  tlie  said  com- 
pany would  make  the  said  policy.  [And  the  plaintiff  then  had  notice  that 
the  said  company  required  that  the  said  document,  the  same  being  material 
in  reference  to  the  health  of  the  said  T.  B.,  should  be  signed  by  his  usual 
medical  attendant  (  p]  ;  and  the  defendant  says  that  thereupon  the  said  do- 
cument, with  the  matters  therein  contained,  was  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  delivered  by  the  said  plaintiff  to  the  said  com- 
pany, signed  by  one  G.  R.  as  and  for  the  medical  attendant  of  the  said  T.  B., 
and  being  one  of  the  documents  in  the  said  policy  mentioned  and  referred  to  • 
and  the  defendant  further  says,  that  the  said  company  and  the  defendant, 
confiding  in  the  authenticity  of  the  said  document,  and  believing  the  same 
was  signed  by  the  [usual  (p)  ]  medical  attendant  of  the  said  T.  B.  as  afore- 
said, the  defendant  made  the  said  policy  in  the  said  declaration  mentioned  as 
aforesaid ;  whereas  in  truth  and  in  fact  at  the  time  the  said  G.  R.  signed  tlie 
said  document  and  the  matters  therein  contained  as  aforesaid,  the  said  G.  R. 
was  not  the  [usual  (/))  ]  medical  attendant  of  the  said  T.  B.  according  to  the 
true  intent  and  meaning  of  the  said  policy,  [but  a  certain  other  person  then 
living  then  had  been  and  was  his  usual  medical  attendant  ( jo)  ]  ;  and  this 
the  defendant  is  ready  to  verify. 


26.  Plea  that  a  material  Pact,  viz.  a  pernicious  Habit  of  the  Person 
whose  Life  was  insured,  was  not  communicated  to  the  Defendant,  (a) 
Commencement,  ante,  21,  24.]  —  Saitli  that  long  before  and  at  the  time  of 
the  making  of  the  said  policy  of  insurance  in  the  said  first  count  mentioned 
the  said  Earl  had  been  and  was  ip  the  habit  of  swallowing  and  taking  fre- 
quently and  from  time  to  time  divers  large  and  excessive  quantities  and 
doses  of  opium,  laudanum  and  other  pernicious  substances  and  drugs,  havintr 
a  material  tendency  to  impair  the  health  and  shorten  the  life  of  the  said  Earl, 
of  all  which  the  plaintiff,  before  and  at  the  time  of  the  making  of  the  said 
policy,  had  full  knowledge,  (r)  and  which  said  habit  was  a  fact  material  and 
necessary  to  be  made  known  to  the  said  company  before  the  making  of  the 


(  p)  The  above  plea  was  framed  by  an  able  borough,  6  Bing.  603;    3  M.  &   P.    190- 

pleader  and  settled  by  counsel.     It  did  not  WUliams  v.   Diicketl,  cited  6   C.  &   P.    3  ■ 

contain  the  woids  between  the  brackets.  linwliiis   v.    Desborough,  2    Mood.   St    Rob! 

((/)  The  concealment  or  even  non-commu-  328.     Non  communication  by  a   parly  of  his 

nicaiion  of  u  material  fact  known  to  the  person  former  insanity  ;  Suete  v.  Fail  lie,  6  C.  &  P. 

assuiing.or  to  the  person  whoselifeis  insured,  1.     Iniemperale  habits,  Cmi"  v.  Fenii,  1  Car. 

or   the  medicjl  referee,  will  avoid  the  policy.  &    Marsh.  43  ;  Sontlicomlie   v.  Menii'nuii,    l 

though  effected  for  the  benefit  of  a  third  person  Car.  &  Marsh.  286.      ftleaning  of  cinuse  in  a 

not  acquainted  with  the  fads,  &c.and  though  policy  rendering  it  void  if  the°assured  should 

no  fraud  be  intended,  and  the  party  knowing  "  die  by  his  own  hands,"  Borradaile  v.  linn- 

ihe  fact  were  not  aware  that  it  was  material  ;  ter,  5  M.  &  G.  639. 

Moriiioii  V.  Miisprnti,  4  Uing.  ()0  ;   12  Moor,  (r)  As  to  this  allegation,  see  Huckman  v. 

231  ;  Voii  Liiideiuin  v.  Desbon'ugli,  8  B.  &  C.  Feniie,  3  M,  &:  W.  51(7. 
686 ;  3  C.  &  P.  350,  S.  C. ;  Everett  v.  Dei- 
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said  policy,  in  order  to  enable  them  rightly  and  adequately  to  estimate  the 
risk  to  be  by  them  incurred  in  the  event  of  their  making  the  said  policy  of 
insurance,  and  for  their  due  security  in  that  behalf;  and  the  defendant 
further  saith  that  the  plaintiffs  did  not  nor  did  either  of  them,  nor  did  any 
other  person  at  any  time  before  the  making  of  the  said  policy,  communicate 
to  the  said  company  the  said  last  mentioned  fact,  but  the  said  company,  at 
the  time  of  the  making  of  the  said  policy,  were  wholly  ignorant  of  the  same  ; 
and  this  the  defendant  is  ready  to  verify,  &c. 


27.   That  a  material  fact,  viz.  a  known  Malady,  loas  not 
communicated,  (s) 

Commencement,  ante,  21,  24.]  —  Saith  that  long  before  and  at  the  time  of 
making  of  the  said  policy  of  insurance,  the  said  Earl  had  been  and  was 
subject  to  and  also  frequently  and  from  time  to  time  afflicted  with  a  certain 
disorder  or  malady,  to  wit,  rheumatism,  as  he  well  knew,  which  was  a  fact 
material  and  necessary  to  be  made  known  to  the  said  company  before  the 
making  of  the  said  policy,  to  enable  them  rightly  and  adequately  to  estimate 
the  risk  to  be  by  them  incurred  in  the  event  of  their  making  the  said  policy 
of  insurance,  and  for  their  due  security  in  that  behalf ;  and  the  defendant 
further  says  that  the  said  plaintiffs,  before  and  at  the  time  of  the  making  the 
said  policy,  wholly  neglected  and  omitted  to  apprise  and  inform  the  said 
company  of  the  said  last  mentioned  fact,  and  the  same  was  not  at  any  time 
before  the  making  of  the  said  policy  of  insurance  in  any  manner  communi- 
cated to  the  said  company,  but  the  said  company  were,  at  the  time  of  the 
said  policy,  wholly  ignorant  of  the  same  ;  and  this  the  defendant  is  ready  to 
verify,  &c. 


28.  That  the  Policy  was  obtained  by  Fraud,  (t) 

Commencement,  ante,  2\,  24.]  — Saith  that  the  said  company  were  induced 
to  make  and  enter  into  the  said  policy,  and  the  said  policy  was  effected  with 
and  obtained  from  the  said  company  by  the  plaintiffs  through  and  by  means 
of  fraud  and  covin  of  the  plaintiffs  in  that  behalf;  and  this  the  defendant  is 
ready  to  verify,  &;c. 


(s)  SeeGeach  v.  Iiigall,  14M.&  W.  95.  (t)  See  Form,  ante,  317,   318,   and  the 

notes  and  obs.  there. 
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Plea  to  an  Action  on  an  Irish  judgment,  that  Defendant  was  not 
served  with  Process. 

Ferguson  v.  Mahon,  11  A.  &  E.  179  ;  -S*.  C.  9  A.  &  E.  295  ;  and  see 
Cowan  V.  Braidewood,  1  M.  &  G.  288  ;  S.  C.  9  Dowl.  2G.  A  foreign  judg- 
ment on  the  merits  is  conclusive,  and  therefore  defendant  cannot  plead,  to  an 
action  on  one  here,  pleas  which  he  might  have  pleaded  in  the  foreign  courts; 
Henderson  v.  Henderson,  13  L.  J.  274',  Q.  B.  As  to  pleas  to  an  action  on  an 
English  judgment,  see  "post,  "  Debt." 


JUDGMENT  RECOVERED. 


Obs.  See  forms,  &c.  Lord  Bagot  v.  Williams,  3  B.  &  C.  235  ;  Plummer  v.  Woodhvrne, 
4  B.  &  C.  625  ;  and  see  in  general  as  to  the  above  plea,  1  Saund.  92,  n. ;   Chit, 
Contr.  Index,  in  vuc.     A  former  judgment  recovered  against  a  defendant  is  no 
defence,  if  it  be  shown  to  have  related  only  to  a  different  breach  of  the  same  contract 
than  the  one  sued  on  in  the  second  action,  Bristuive  v.  Fuircloug/i,  1  M.  &  G. 
143 ;  Thornton  v.  Jenyns,  1  M.  &  G.  143  ;  nor  if  the  plaintiff  failed  in  the  former 
action  merely  because  it  was  prematurely  brought,  Palmer  v.  Temple,  9  A.  &  E. 
379 ;  nor  a  judgment  of  a  colonial  court,  unless  shown  to  be  final ;  Smith  v. 
Nicholls,  5  B.  N.  C.  222 ;  i\  C.  7  Dowl.  283.     A  foreign  judgment  must  be 
pleaded  by  way  of  estojipel,  G.  S.  N.  Company  v.  Guilton,  11  M.  &  W.  894; 
and  see  Callendar  v.  Diitrich,  4  M.  &  G.  68 ;   Houlditch  v.  Donegal,  8  Bligh, 
N.S.  301  ;  M'Leod  v.  Schultze,  1  Dowl.  &  L.  614.     A  verdict  for  the  dej'end- 
unt  in  the  first  action  on  the  merits,  is  a  defence  if  pleaded,  Chit.  jun.  Contr.  Ind. 
in  voc.  ;  Fiummer    Woodburne,  ubi  supra;    Voog/it  v.  Winch,  2  B.  &  Al.  662; 
Novelli  v.  Rossi,  2  B.  &  Ad.  757.     When  recovery  of  nominal  damages  no  bar, 
CJodaon  v.  Smith,  2  Moore,  157;  Letchmcre  v.    Fletcher,  1  C.  &  M.  623.     A 
judgment  for  the  defendants  in  a  former  action  against  the  now  defendant  and 
A.  B.,  is  a  bar,  Kitchen  v.  Campbell,  3  Wils.  305  ;  and  so  is  a  former  judgment 
for  the  defendant  in  an  inferior  court;  Briscoe  v.  Stephens,  2  Bing.  213.    A  judg- 
ment, not  followed  by  satisfaction,  by  an  indorsee  of  a  bill  against  an  acceptor,  is 
no  defence  to  an  action  by  the  drawer  who  had  taken  up  the  bill,  Tarleton  v. 
Atkinson,  2  A.  &  E.  32.     It  will  be  presumed  that  the  debt  was  recovered  in  tlie 
former  action.  Lord  Bu^ot  v.   Williams,  supra;   Hadleyx.  Green,  2  C.  &  J.  374. 
Etiect  of  having  offered  evidence  in  first  action,  Stafford  v.  Clarke,  2  Bing.  382. 
But  a  judgment  in  a  former  action  on  a  demurrer  is  no  bar,  if  the  dcnunrcr  was 
on  a  mere  point  of  form,  and  not  on  the  merits;  Bacon's  Abridg.  "  Pleas  and 
Pleadings,"  13,  cites  2  Lev.  210;  Co.  Litt.  363  ;  8  Co.  68. 
By  the  Pr.  Rules  of  II.  T.  1834,  r.  8,  "  Where  a  defendant  shall  plead  a  plea  of 
judgment  recovered  in  another  Court,  he  shall,  in  the  margin  of  such  plea,  state 
the  date  of  such  judgment;  and  if  such  judgment  shall  be  in  a  court  of  record, 
the  number  of  the  roll  on  which  such  proceedings  are  entered,  if  any ;  and  in 
default  of  his  so  doing,  the  plaintiff  shall  be  at  liberty  to  sign  judgment  as  for 
want  of  a  plea;  and  in  case  the  same  be  falsely  stated  by  the   defendant,  the 
plaintiff,  on  producing  a  certificate  from  the  proper  officer  or  person  having  the 
custody  of  the  records  or  proceedings  of  the  Court  where  such  judgment  is  alleged 
to  have  been  recovered,  that  there  is  no  such  record  or  entry  of  a  judgment  as 
therein  stated,  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea,  by  leave 
of  the  Court  or  a  judge." 
This  rule  does  not  apply  to  the  case  of  a  plea  by  an  executor  that  another  creditor 
has  recovered  judgment  against  him,  &c.  ;  arite,  313,  note  (l).     Indeed  iis  only 
object  was  to  prevent  the  common  sham  plea  of  judgment  recovered  for  tlic  same 
demand;   Bronkciishir  v.  Monger,  9  M.SiW.  112.     if  il  appear  from  com- 
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paring  the  marginal  notes  with  the  declaration,  that  the  judgment  could  not 
apply  to  the  causes  of  action,  the  plea  will  be  bad  on  general  demurrer  ;  Few  v. 
Backhouse,  8  A.  &  E.  789.     The  marginal  note  may  be  thus—"  The  judgment 

mentioned  in  this  plea  was  signed  on  the day  of ,  a.  d. .     The 

number  of  the  roll  is . 

1.  Plea  of  Judgment  recovered  for  the  Debt. 

In  the  Q.  P.  [or  "  Exch.  of  P.,"  or  "  C.  P."] 

On  l^'c] 

C.  D.-\     The  defendant,  by  his  attorney,  saith  that  the  plaintiff  here- 

ats.     >  tofore,  to  wit,  on  the day  of  ,  a,  d.  ,  in  the  Court  of 

A.B.  )  Q.  B.   [or  "  C.  P."  or  "  Exchequer  of  Pleas"]  at  Westminster, 

•     7  1  impleaded  the  defendant  in  an  action  Ton  promises],  to  the  da- 
marginaL  ^       '  l      r  j' 

note,  ante,  >  mage  of  the  plaintiff  of  £ ,  for  the  not  performing  the  very 

ohs.  3  same  idenical  promises  (?<)  in  the  declaration  above  mentioned, 

[or  if  the  judgment  in  the  former  action  were  in  debt,  say,  "  in  an  action  of 
debt  for  the  detention  of  the  moneys  in  the  said  declaration  above  men- 
tioned, and  for,  upon  and  in  respect  of  the  contracts  and  causes  of  action  in 
the  said  declaration  above  mentioned,"]  and  such  proceedings  vrere  there- 
upon had  in  the  said  action,  that  afterwards,  and  before  the  commencement 
of  this  suit,  to  wit,  on  [^-c.  day  of  signing  judgment']  the  plaintiff,  by  the 
consideration  and  judgment  of  the  said  [last  mentioned]  Court,  recovered(j:) 

in  the  said  action  against  the  defendant  £ for  his  damages  which  he  had 

sustained  as  well  on  occasion  of  the  not  performing  the  same  identical 
promises  in  the  said  declaration  above  mentioned,  as  for  his  costs  and 
charges  by  him  about  his  suit  in  that  behalf  expended,  [or  if  the  former 
action  were  in  debt,  state  "  the  said  debt  or  moneys  in  the  said  declaration 

above  mentioned,   to  wit,  £ ,  as  also  £ for  his  damages  by  him 

sustained  as  well  by  reason  of  the  detention  thereof  as  for  his  costs  and 
charges  by  him  about  his  suit  in  that  behalf  expended,"]  whereof  the  de- 
fendant was  convicted,  as  by  the  record  and  proceedings  thereof  still  re- 
maining in  the  said  [last  mentioned]  Court  fully  appears;  which  said  judg- 
ment is  in  full  force  unreversed  and  unsatisfied  ;  and  this  the  defendant  is 
ready  to  verify  by  the  said  record,  (y)     [Counsel's  signature. 


2.  Plea  of  Judgment  recovered  by  the  Assignees  of  a  Bankrupt. 
Biggs  V.  Cox,  4  B.  &  C.  920. 


(it)  The  averment  of  identity  between  the  in  the  plea  besides  maUer  of  record,  the  con- 
two  causes  of  action  must  be  distinct ;  Todd  elusion  should  be  a  common  verification  ; 
y.Slewan,  14  L.J.  Q   B.  150.  King  v.  Hoare,  2   D.   &    L.   387;  S.  C.   13 

(i)  No  variance,  if  the  judgment  were  by  M.  &  W.  494  ;  but  semhle,  this  plea   would 

default   on    a  judge's   order,    and    the   debt  be  good  without  any  conclusion  at  all ;  Toiyrii- 

thereby  made  payable  by  instalments;    Hep-  end  v.  Smith,  15  L.  J.  93,  Q.  B.     If  the  de- 

hins  V.   Francis,  \3  M    &    W .  66b  ;  S.  C.  "2  fendant  he  bound  to  plead  issuably,  and/<i/f.e/i/ 

Dowl.  &  L.  382,  plead  judgment  recovered,  the  plaintilf  may 

(v)  If  tlieiebe  any  matter  of/oc/  contained  sign  judgment;  1  Chit.  Arch.  8ih  ed.  p.  267. 


PLEAS  IN  ASSUMPSIT:— JUDGMENT  RECOVERED.     349 

3.  Plea  that  in  a  former  Action  Defendant  paid  a  Sum  into  Court 
with  Costs  in  satisfaction. 

Power  V.  Bulcher,  10  B.  &  C.  329. 


4.  Plea  that  the  Debt  was  due  from  the  Defendant  and  A.  B.,  and 
Judgment  recovered  against  A.  B. 

King  V.  Hoare,  13  M.  &  W.  491-;  S.  C.  2  D.  &  L.  382. 


5.  Reylication  of  Nul  Tiel  Record  to  Plea  of  Judgment  recovered  in 

the  same  Court. 

iObs.  Tliis  is  the  proper  replication  where  the  judgment  has  been  set  aside ;  Nash  v. 
Swinburne,  3  M.  &  G.  855.  If  the  plea  is  altogether  false,  the  plaintiff,  instead 
of  replying,  may,  where  the  judgment  is  pleaded  as  recovered  in  the  same  Court, 
demand  of  the  defendant's  attorney  a  note  in  writing  of  the  term  and  number  of 
the  roll  whereon  the  judgment  is  entered,  and  in  default  thereof  the  plea  is  not 
to  be  received,  and  plaintiff  may  sign  judgment ;  R.  T.  5  &  6  Geo.  2 :  2  Arch, 
by  Chit.  8th  ed.  Index,  title  "  Judgment."     The  demand  may  be  thus: 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exchequer  of  Pleas."] 

A.  B.  V.  C.  D. 

I  do  hereby  demand  a  note  in  writing  of  the  term  and  the  number  of  the  roll 
'whereon  the  supposed  recovery  in  the  plea  in  this  cause  mentioned  is  entered:  and  in 

default  thereof  judgment  will  be  signed  as  for  want  of  a  plea.     Dated  this day  of 

, 1835. 

To  Mr.  E.  F.  Yours,  &c. 

Defendant's  attorney  [or  "  agent."]  G.  H. 

Plaintiff's  attorney  \_or  "  agent."] 

Commencement y  ante,  23,]  —  Saith  that  there  is  not  any  record  of  the 
said  supposed  recovery  in  the  said  plea  mentioned  remaining  in  the  said 
Court  here,  as  the  defendant  hath  above  alleged ;  and  this  the  plaintiff  is 
ready  to  verify,  when,  where,  and  in  such  manner  as  the  Court  shall  order, 
direct  and  appoint ;  but  because  the  Court  here  arc  not  yet  advised  what 
judgment  to  give  of  and  upon  the  premises,  a  day  is  therefore  given  to  the 

parties  aforesaid  here  until  to  hear  judgment  thereon,  for  that  the  said 

Court  here  are  not  yet  advised  thereof,  &c. 


6.  Replication  of  Nul  Tiel  Record  to  Plea  of  Judgment  recovered  in 

another  Court,  {z) 
Commencement,  ante,  23.]     —  Saith  that  there  is  not  any  record  of  the 

(s)  Practice.  &c.  hereon.  2  Arch,  by  Chit.  Toildv.  Stewart,  Q.  B.  14  L.  J.  150.   Though 

Ind.  iH  vuc;  Hi'pkius  v.    Francis,  13   M.  &  according  to   Parke,   H.,  in   Ai/»^  v.    Huare, 

W.   4!)4  ;  S.C.2  D.  ii  L.  382.     Forms,  ike  13  ftl.  &  W.  494,  ihe  plainliir should  in  such 

Chit.   Forms.     See  forms  of  replication   de-  case  new  assign  ;  and  see  I'almer  v.  Temple, 

nying  that  the  causes  of  action  are  the  same,  9  A.  i>.  E.  379. 
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said  supposed  recovery  in  the  said  plea  mentioned  remaining  in  the  said 
Court  of ,  at  Westminster  aforesaid,  as  the  defendant  hath  above  al- 
leged ;  and  this  the  plaintiff  is  ready  to  verify,  when,  where  and  in  such 
manner  as  the  Court  here  shall  order,  direct  and  appoint ;  and  hereupon  the 

defendant  is  commanded  that  he  have  the  said  record  here  on ,  and 

that  he  fail  not  at  his  peril ;  the  same  day  is  given  to  the  plaintiff  at  the  same 
place. 

LANDLORD  AND  TENANT. 


Obs,  Effect  of  wore  flSSMw/j.sjY,  ante,  227.  Declaration  and  law,  &c.,  ante,  147.  Nil 
habuit  in  teneinentis  is  not  a  good  plea  either  in  assumpsit  or  debt  for  use  and 
occupation;   Curtis  v.  Spitty,  1  Bing.  N.  C.  15. 


L  Plea  that  the  Demise  was  subordinate  to  the  Grant  of  an  Ease- 
ment, and  was  not  under  Seal. 

See  plea  in  Bird  v.  Higgimon,  2  Ad.  &  E.  696  ;  S.  C.  in  error,  6  A.  &  E.  824 ;  and 
it  was  held  good  on  demurrer.  The  declaration  was  in  assumpsit  on  a  written  agree- 
ment not  under  seal,  to  let  a  messuage,  together  with  a  right  to  shoot,  sport,  &c.  over  a 
manor,  at  an  entire  rent;  the  plaintiff  declared  specially  tliat  defendant  entered,  &c., 
but  did  not  pay  the  rent ;  the  Court  held  that  the  grant,  being  in  part  of  an  incorpo- 
real hereditament,  should  have  been  under  seal ;  and  that  as  no  occupation  was  alleged, 
no  rent  could  be  recovered  on  it ;  and  see  Mayor  of  Carmaj-then  v.  Lewis,  6  C.  &  P. 
608.  It  may  be  questionable,  however,  whether  the  plea  is  not  an  argumentative 
traverse  of  the  demise;  see  ajite,  223,  note  (m),  and  the  obsei-vations  of  Lord  Abinger 
in  Johnson  V.  Dodgson,  2  M.  &  W.  657,  cited  ante,  226,  title  "  Copyright."  See  form 
of  plea  traversing  the  demise,  post,  Form  10,  p.  354. 


2.  Plea  to  a  Special  Declaration  by  a  Landlord  against  his  Tenant 
for  Rent,  an  executed  Agreement  that  the  Defendant  should  give 
up  Possession  of  the  Premises,  and  Plaintiff  abandon  the  Rent,  (a) 

Commencement,  ante,  21,  24.]     The  defendant,  by his  attorney,  saith 

that  before  the  said  sum  of  £ ,  being   the  rent  in  the  said  declaration 

(a)  See  the  declaration,  ante,  148,  Form  3.  pleading  a  surrender  by  deed,   &c.  id.;  2 

Tliis  plea  was  held  good  in  Gore  v.  Wright,  8  Saund.  22  ;  Barnard  v.  Duthy,  6  Taunt.  27  ; 

A.  Sc  E.  118.     The  Court  there  said  that  it  Steph.  2d  ed.  432;  3d  ed.  390.     Decisions 

was  not  to  be  taken  as  setting  up  a  surrender  on  the  statute  of  frauds  as  to  surrenders.  Chit. 

so  as  to  require  a  memorandum  in  writing,  jun.  Contr.    Index,    "  Surrender."     A    sur- 

bul  that  it  afforded  a  valid  excuse  for  non-  render  by  act  of  law  is  when  the  owner  of  a 

payment  of  the  rent  by  showing  the   agree-  particular  estate  has  done  some  act,  the  vali- 

inent,  and   the  giving   up   possession.      See  dity  of  which  he  is  in  law  afterwards  estopped 

a   similar    plea,    Turner   v.    Hardy,    1    Car.  from  disputing,  and  which  would  not  be  valid 

&   Marsh.  449;    S.   C.  9    M.  &   VV.  770;  if  the  particular  estate  had  contintied  to  exist; 

and  see  Dunn  v.   Di   Niwvo,  3  M.  &  G.  Lyon  v.  Reed,   13  M.  &  W.  285;  1  M.  & 

107;    S.   C.  9  Dowl.  841.      A   surrender,  W.  695  ;  IC.  M.  &R.  31;  IM.&VV.  507. 

otherwise  than  by  operation  of  law,  must  be  Surrender  by   delivery    of    the   key    by   the 

in  writing,  &c.  under  the  staiute  of  frauds,  tenant,  and  acceptance  thereof  by  the  land- 

29   Car.  2,   c.  3,  and  must,  in   a  plea,  be  lord  before   the  rent  became  due,  Dudd  v. 

shown  to  be  in  writing,  and   signed  ;  see  1  Acklom,  6  M.  &  G.  672. 
Saund.  235  b,  n.  9,  276  a,  n.  2.     Mode  of 
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mentioned,  accrued  or  became  due,  to  wit,  before  the  said day  of , 

in  the  year  last  aforesaid,  that  is  to  say,  on  the  1st  day  of  August  in  that 
year,  it  was  agreed  by  and  between  the  plaintiff  and  the  defendant,  that  the 
defendant  should  quit  and  deliver  up  to  the  plaintiff,  and  that  the  plaintiff 
should  take  the  possession  of  the  messuage  and  premises,  with  the  appur- 
tenances, before  the  said day  of ,  a.  d. ,  to  wit,  on  the 

day  of ,  A,  D.  ,  and   that  in  consideration  thereof  the  defendant 

should  be  discharged  from  all  liability  to  pay  any  further  rent  or  any  other 
compensation  which  would  otherwise  become  due  for  the  occupation  of  the 
said  premises  ;  and  the  defendant  further  saith  that  in  pursuance  of  the  said 

agreement  he  the  defendant  afterwards,  to  wit,  on  the  said day  of , 

A.  D. ,  being  before  the  said day  of ,  in  the  year  last  aforesaid, 

and  before  the  commencement  of  this  suit,  did  quit  and  deliver  up  posses- 
sion of  the  said  messuage  and  premises,  with  the  appurtenances,  to  the  plain- 
tiff, and  the  plaintiff  then  accepted  such  possession  thereof,  in  pursuance  and 
on  the  terms  of  the  said  agreement,  and  in  discharge  of  the  liability  of  the 
defendant  to  pay  any  more  or  further  rent  or  compensation  for  the  said  mes- 
suage and  premises,  and  the  plaintiff  then  entered  into  and  upon  the  said 
messuage  and  premises,  with  the  appurtenances,  and  thenceforth  hitherto 
hath  remained  and  continued  in  possession  thereof,  and  the  defendant  hath 
not  since  he  so  quitted  and  gave  up  possession  of  the  same  held,  used  or 
enjoyed  the  same;  and  this  the  defendant  is  ready  to  verify,  &c. 


3.  To  the  like — Plea  thai  before  the  Rent  became  due,  Plaintiff 
entered  and  resumed  Possession  of  the  Premises,  by  reason  of  the 
Defendant  having  committed  a  Breach  of  the  Agreement  for  the 
Demise,  involving  a  Forfeiture. 

Oldershaw  v.  Holt,  12  A.  &  E.  592  ;  and  see  Franklin  v.  Carter,  14  L.  J. 
211,  C.  P. 

4.  To  the  like — Plea  of  Discharge  under  Title  paramount  in 
Assignee  of  Plaintiff",  an  insolvent  Debtor. 

Partington  v.  Woodcock,  G  A.  &  E.  GOO. 


5.   To  the  like — Plea  of  Eviction,  (d) 

Commencement,  ante,  21,  24.]  —  Says  that  before  the  said  rent  in  the  said 
declaration   [or  "  introductory  part  of  the  plea"]  mentioned,  or  any  part 


(d)    See  cases,    Chit.  jun.  Contr.    Ind.  ant  quitted  in  consequence;  Sutton  v.  Ttm- 

"  Landlord,  dec.  ;"  see  the  declaration,  ante,  -pie,  12  INI.  &  W.  64  ;  Turptin  v.  I'armsiiorth, 

148,  Form  3.     It  is  no  defence  tiiat  the  pre-  8  Scolt,  N.  R.  307. 
mises  became  uninhabitable  and  that  defend- 
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thereof,  accrued  or  became  due  and  payable  to  the  plaintiff,  (e)  and  before 
the  commencement  of  this  suit,  to  wit,  on  [SfC.},  the  plaintiff,  with  force  and 
arms,  S:c.,  and  against  the  will  and  consent  of  the  defendant,  wrongfully- 
entered  into  and  upon  *  the  said  messuage  and  premises,  with  the  appurte- 
nances, and  then  ejected,  expelled,  put  out  and  amoved  the  defendant  (/) 
from  the  possession,  use  and  occupation  thereof,  and  kept  and  continued  him 
so  ejected,  expelled,  put  out  and  amoved  from  thence  hitherto,  and  the  de- 
fendant hath  not  at  any  time  since  such  entry  and  eviction  had  any  use,  pos- 
session, occupation  or  enjoyment  thereof,  or  derived  any  benefit  therefrom  ; 
and  this  the  defendant  is  ready  to  verify,  &c. 


6.  A  similar  Plea  showing  a  partial  Eviction,  whereupon  Defendant 
quitted  the  Remainder  of  the  Premises,  {g) 

As  in  the  preceding  form  to  the  asterisk,  and  proceed ;]  a  certain  close, 
parcel  of  the  said  premises,  and  which  had  been  and  was  demised  by  the 
plaintiff  to  the  defendant,  and  was  then  holden  by  the  defendant  with  and  as 
part  of  the  tenements  in  the  declaration  mentioned,  and  then  ejected,  ex- 
pelled, put  out  and  amoved  the  defendant  from  the  use,  possession,  occupa- 
tion and  enjoyment  thereof,  whereupon  the  defendant  then  requested  the 
plaintiff  to  restore  to  him  the  defendant  the  possession  of  the  said  close  so 
being  parcel,  &c.,  but  the  plaintiff  then  refused  so  to  do,  whereupon  the  de- 
fendant then  and  before  the  said  sum  of  <£ ,  or  any  part  thereof,  accrued 

due,  left  and  quitted  and  gave  up  the  possession  of  the  residue  of  the  said 
tenements  and  premises,  whereof  the  plaintiff  then  had  notice,  and  the  de- 
fendant hath  not  at  any  time  since  had  the  use  possession,  occupation  or 
enjoyment  of  any  part  of  the  said  tenements  and  premises,  or  derived  any 
benefit  therefrom  ;  and  this  the  defendant  is  ready  to  verify,  &c. 


7.  Plea,  except  as  to  £ ,  that  no  Pari  of  the  Pent  claimed  became 

due  except  that  Sum. 

Bright  V.  Beard,  4  Q.  B.  83?. 


(e)  This  is  necessary,  as  an  eviction,  to  be  M.  &  G.  112;  S.C.9  Dowl.841. 
a  good  defence,  must  have  taken  place  before  (g)  See  Sutton  v.  Temple,  12  M.  &  W. 

the  rent  became  due;   Boodle  v.  Cambell,!  64;  and  see  note  (d  ),   supra;   declaration, 

jM.  dc  G.386  ;  S.C.  2   D.  &  L.  66.     See  ante,  148,  Form  3;  and  as  to  the  effect  of  a 

further  as  to  pleas  of  eviction,  1  Saund.  204,  partial   eviction    upon  the  right  of  distress, 

note  2  ;  post,   Replevin,  tit.  "  Landlord  and  Mackenzie  v.  Neule,  1  JVJ.  &   W.  747.     The 

Tenant."  plea  would  be  incorrect  if  pleaded  to  an  in- 

(/')  This  is  necessary,  as  an  actual  expul-  debitatus  count;  ante,  "Landlord,  \c."  p. 

sion  must  bu  shown ;  Dunu  v.  Di  Nuoiv,  3  227,  228. 


PLEAS  IN  ASSUMPSIT :— LANDLORD  AND  TENANT.     353 

8.  Plea  of  a  Notice  to  Quit  before  the  Rent  became  due. 
Jones  V.  Shears,  4  A.  &  E.  832. 


9.  Plea  to  Declaration  for  Use  and  Occupation,  that  Plaintiff  ivas 
satisfied  part  of  the  Arrears  of  Rent  ander  a  Distress  made  by  him. 

And  for  a  [further]  plea  as  to  the  sum  (A)  of  ^100,  parcel  of  the  said  sum 
of  money  in  the  said  declaration  first  mentioned,  and  the  said  causes  of  action 
in  respect  thereof,  the  defendant  saith  that  heretofore,  and  before  the  de- 
fendant had  held,  used,  occupied,  possessed  or  enjoyed  the  said  messuage 
and  premises,  with  the  appurtenances,  or  any  part  thereof,  as  in  the  said 
declaration  mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on 
[^^c],  the  plaintiff  demised  the  same  to  the  defendant  for  the  term  of  one 
year  then  next  following,  and  so  from  year  to  year  for  so  long  a  time  as  the 
plaintiff  and  defendant  should  respectively  please,  at  and  under  the  yearly 
rent  of  £2p0,  payable  half-yearly  in  each  year  of  the  said  tenancy,  to  wit, 
on  [4"C.],  and  on  [<5'c.],  and  that  the  defendant  held,  occupied  and  enjoyed  the 
said  messuage  and  premises  in  the  said  declaration  mentioned  under  the 
said  demise  ;  and  the  defendant  further  saith,  that  afterwards,  and  after  the 
said  sum  of  ^100,  parcel,  &c.  of  the  rent  aforesaid,  had  become  due  and 
payable  to  the  plaintiff  for  one  half-year  of  the  said  tenancy,  ending  on  the 

day  of ,  A.  D. ,  under  and  by  virtue  of  the  said  demise,  and 

before  the  commencement  of  this  suit,  to  wit,  on  [c^c],  the  plaintiff  took 
and  distrained  for  and  on  account  of  the  said  sum  of  i6lOO,  parcel,  &c.  of 
the  rent  aforesaid,  divers  goods  and  chattels  of  the  defendant,  then  being  in 
and  upon  the  said  messuage  and  premises,  and  liable  to  be  distrained  as 
aforesaid,  and  of  sufficient  value  to  satisfy  and  discharge  the  said  sum  of 
£100,  parcel,  &c.  of  the  rent  aforesaid,  and  the  costs  of  taking,  keeping  and 
selling  and  appraising  the  said  distress,  and  that  afterwards  and  before  the 
commencement  of  this  suit,  to  wit,  on  [^-c],  the  plaintiff  sold  and  disposed 
of  the  said  goods  and  chattels  under  and  by  virtue  of  such  distress  as  afore- 
said, for  divers  sums  of  money,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of  ,£120,  being  more  than  was  sufficient  to  pay  and 
satisfy  the  said  arrears  of  the  rent  aforesaid,  and  all  costs,  charges,  and  ex- 
penses incident  to  the  said  distress,  and  of  the  necessary  sale  and  disposal 
thereof;  and  the  defendant  in  fact  saith  that  afterwards  and  before  the  com- 


(/i)  See  dinolher  (orm,  Aldridgev. Howard,      damages,  which  must  have  accrued  between 
4  M.  &  G.  921.    The  plea  was  there  held       the  lime  of  that  rent  falling  due  and  the  takiii" 
bad  because  it  was  pleaded  to  "  so  much  of      the  distress  ;  see  Henrii  v.  Earl,  8  M.  &  W. 
the  declaration  as  related  to  £100,"   &c. ;       230;  ante,  23,  note  (h). 
and  therefore  it  afforded  no  answer  to  the 

A  A 
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mencement  of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  the  plain- 
tiflP,  out  of  and  with  a  part  of  the  produce  of  the  said  goods  and  chattels  so 
sold  by  him  as  aforesaid,  paid  and  satisfied  the  said  sum  of  ^100,  parcel, 
&c.  of  the  rent  aforesaid,  and  all  the  said  causes  of  action  in  respect  thereof, 
and  the  charges  of  the  said  distress,  appraisement  and  sale  ;  and  the  defend- 
ant avers  that  the  said  sum  of  £100,  parcel,  &c.  of  the  rent  aforesaid,  accrued 
and  became  due  for  the  same  identical  period  of  time  for  and  in  respect  of 
which  the  plaintiff  claims  the  said  sum  of  £100  in  the  introductory  part  of 
this  plea  mentioned,  for  the  use  and  occupation  of  the  said  messuage  and 
premises  as  in  the  said  declaration  mentioned  ;  and  this  the  defendant  is 
ready  to  verify,  &c.  [add  plea  of  payment  and  set-off  for  money  had  and  re- 
ceived, 8^c. 

— ♦— 

10.  Plea  to  a  special  Declaration,  denial  of  the  Tenancy,  (i) 

Commencement,  ante,  21,  24.]  —  Saith  that  the  plaintiff  did  not  demise  or 
let  to  the  defendant  the  said  [messuage  and  premises]  upon  and  subject  to 
the  terms  {k)  in  the  said  first  count  mentioned  in  that  behalf;  and  of  this 
the  defendant  puts  himself  upon  the  country,  &c. 


11.  Plea  to  Form  4,  ante,  149,  that  Defendant  kept  the  Premises  in 
tenantahle  Repair.  {I) 

Commencement,  ante,  21,  24.]  —  Saith  that  he  did  at  all  times  during  the 
said  tenancy,  and  during  the  time  in  the  [declaration]  in  that  behalf  men- 
tioned, and  before  the  commencement  of  this  suit,  keep  the  said  tenements 
in  tenantable  repair,  order  and  condition,  according  to  his  said  promise 
[traversing  the  words  in  the  declaration^ ;  and  of  this  the  defendant  puts  him- 
self upon  the  country,  &c. 


(t)  See  Form  3,ante,\4S.  The  plea  in  (fc)  It  is  important  to  include  the  "  terms" 
the  text  would  be  applicable  to  a  declaration  in  the  traverse,  otherwise  the  fact  of  the  te- 
la which  the  demise  was  alleged  as  an  exe-  nancti  only  would  be  in  issue,  Halifax  v. 
cutory  consideration  for  the  defendant's  pro-  Chambers,  4  M.  &  \V.  662  ;  S.  C.  7  Dowl. 
mise.  Where  the  tenancy  is  alleged  as  an  343  ;  and  see  Beech  v.  White,  12  A.  &  E. 
executed  consideration,  as  in  Form  4,  p.  149,  670;  and  see  Carter  v.  James,  Q.  B.  cited  in 
the  tenancy  on  the  terms  alleged  would  seem  13  M.  &  W.  137 ;  S.C.2  Dowl.  &  L.  236. 
to  be  denied  by  the  general  issue  ;  ante,  218,  (/)  See  note  (i),  supra.  If  the  liability  to 
219.  See  several  forms  of  traverses  in  an  repair  and  non-repair  be  admitted,  the  de- 
action  by  a  tenant  against  his  landlord  for  fendant  should  pay  money  into  Court  instead 
breach  of  the  custom  of  the  country  on  his  of  pleading  as  above  ;  and  on  a  replication  of 
leaving  the  farm,  Hutton  v.  Warren,  1  M.  &  damages  ultra,  the  question  will  arise  as  to 
W.  466 ;  and  see  a  form  in  case  denying  the  the  state  of  the  premises  at  the  time  of  the 
tenancy,  Bacon  v.  Smith,  1  Q.  B.  346.  demise  ;  Bnrdetl  v.  Withers,  7  A.  &  E.  136. 
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12.  Pleas  to  Form  5,  ante,  149,  that  Defendant  used  the  Premises 
in  a  tenantlike  manner,  (w) 

Commencement,  ante,  21,  24.]  —  Saith  that  he  did  at  all  times  during  the 
continuance  of  his  said  tenancy,  and  during  the  time  in  that  behalf  men- 
tioned in  the  said  [declaration],  and  before  the  commencement  of  this  suit, 
use  the  said  [messuage  and  premises],  with  the  appurtenances,  in  a  tenant- 
like and  proper  manner,  according  to  his  said  promise  ;  and  of  this  the  de- 
fendant puts  himself  upon  the  country,  &c. 


13.  Plea  to  an  Action  for  not  cultivating,  Sec,  in  the  manner  pre~ 
scribed  (see  ante,  151,  Form  11);  Denial  of  the  Breaches. 

Commencement,  ante,  24.]     And  the  defendant,  by his  attorney,  as  to 

the  said  supposed  breach  of  promise  in  the  declaration  l_or  "  first  count"] 
firstly  assigned,  says  that  he  the  defendant  did,  after  the  said  crop  of  wheat 
was  grown  on  the  said  arable  land  as  aforesaid,  let  the  said  land  remain  at 
fallow  and  out  of  tillage  for  one  year,  according  to  the  said  agreement  and 
his  said  promise ;  and  of  this  the  defendant  puts  himself  upon  the  country, 

&c. ;  And  as  to  the  said  supposed  breach  of  promise  in  the secondly 

above  assigned,  the  defendant  saith  [Sfc.  denying  the  several  breaches.  See 
Hammond  v.  Colls,  3  Dowl.  &  L.  164. 


14.  Plea  to  a  Declaration  {ante,  154,  Form  21), /or  not  cultivating  a 
Farm  according  to  the  Custom  set  out ;  Denial  of  the  Custom,  (n) 
Commencement,  ante,  24,]  —  Says  that  according  to  the  course  of  good 
husbandry,  and  the  custom  of  the  country  where  the  said  farm  and  lands 
were  and  are  so  situate  as  aforesaid,  it  was  not  the  duty  of  the  defendant  to 
have  had  about  one-half  only  of  the  said  arable  land  in  corn,  and  one-fourth 
part  thereof  in  seeds  eaten  by  cattle,  and  the  remaining  one-fourth  part 
thereof  in  turnips,  or  to  have  been  fallow  in  each  and  every  year  of  the  said 
tenancy,  in  manner  and  form  as  the  plaintiff  hath  above  alleged  ;  and  of  this 
the  defendant  puts  himself  upon  the  country,  &c. 


(m)  See  supra,  nole  (/).  traversing  the  custom.  At  the  trial  the  jury 
(«)  See  ante,  155,  note  (t).  The  above  form  found  that  the  custom  was  not  as  the  plain- 
is  from  Angerstein  v.  liandson,  1  C,  M.  &  R.  tiff  had  alleged,  but  that  the  farm  iiad  been 
789.  That  was  an  action  for  not  cultivating  cultivated  contrary  to  the  course  of  good  hus- 
a  farm  according  to  the  course  of  good  bus-  bandry  in  the  neighbourhood  :  Held,  that  the 
bandry  and  the  custom  of  the  country.  The  plaintiff  had  tied  himself  up  to  the  precise 
declaration  stated  that,  according  to  the  couise  custom  stated  in  the  declaration,  and  having 
of  good  husbandry  and  the  custom  of  the  failed  to  prove  it,  was  not  entitled  to  recover, 
country,  the  defendant  ouglil  to  have  had  Where  a  declaration  charged  the  defendant 
about  one-half  only  of  the  arable  lands  in  with  removing  hay  without  bringing  back 
corn,  &c.  ;  and  alleged  as  a  breach,  that  the  manure,  a  plea  merely  staling  that  theie  was 
defendaut  had  more  than  one-half  in  corn,  no  such  custom  was  held  good  on  special  de- 
Scc.  &c.     The  defendant  pleaded  as  above,  murrer ;  llayttey  v.Iiurhiti,  4  B.  N.  C.G87. 

A  A  2 
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15.  Plea  to  a  general  Form  of  Declaration  {ante,  154,  Form  21,) /or 
not  cultivating  according  to  the  Custom  of  the  Country,  that  De- 
fendant did  so  cultivate. 

Commencement,  ante,  21,  24.]  —  Saith  that  he  did  during  the  continuance 
of  the  said  tenancy,  and  before  the  commencement  of  this  suit,  and  during 
the  time  in  the  [declaration]  in  that  behalf  mentioned,  manage,  use  and  cul- 
tivate the  said  farm,  lands  and  premises  in  a  good  and  husbandlike  manner, 
and  according  to  the  custom  of  the  country  where  the  same  were  and  are 
situate  as  aforesaid,  (o)  according  to  the  defendant's  said  promise  ;  and  of 
this  he  puts  himself  upon  the  country,  &c. 


LIMITATIONS,  STATUTE  OF. 


1 .  Plea  of  the  Statute  of  Limitationsr 

Obs.  21  Jac.  1,  c.  16,  s.  3.  As  to  the  law  on  this  subject,  see  Stark.  Ev,  2d  ed.  tit. 
"Limitations;"  Chit,  jun.  Contr.  Index,  "Limitations."  Lord  Tenterden's 
Act,  9  Geo.  4,  c.  14,  requires  that  a  promise  or  acknowledgment  within  six  years, 
to  defeat  the  statute  of  James,  shall  be  "in  writing  and  signed  by  the  party 
chargeable  thereby;"  Chit.  jun.  Contr.  15tb  ed.,  Index,  "Limitations;"  Mag/iee 
V.  O'Neil,  7  M.  &  W.  331  ;  Edmunds  v.  Downes,  2  C.  &  M.  459 ;  but  it  leaves 
untouched  and  in  full  operation  the  effect  of  part  puymeiit  by  the  debtor,  or  bj^ 
one  of  several  debtors,  of  principal  or  interest.  The  plaintiff  cannot  anticipate 
this  plea  by  stating  in  his  declaration  matter  (such  as  the  payment  of  interest) 
that  would  obviate  its  effect,  Hollis  v.  Palmer,  2  B.  N.  C.  713;  Hodkinsv. 
Cook,  14  M.  &  W.  120 ;  S.  C.  2  D.  &  L.  894 ;  nor  by  declaring  on  a  new  agree- 
ment, unless  for  good  consideration ;  accord  without  satisfaction  not  sufficient, 
Heeves  v.  Heame,  1  M.  &  W.  323 ;  Clark  v.  Alexander,  8  Scott,  N.  R.  147;  but 
an  account  actually  stated  within  the  six  years  would  form  a  sufficient  new  con- 
sideration for  the  payment  of  the  balance,  Ashby  v.  James,  11  M.  &  W.  542. 
The  statute  3  &  4  Will.  4,  c.  27,  limits  actions  and  suits  relating  to  real  property, 
and  charges  thereon.  The  3  &  4  Will.  4,  c.  42,  s.  3,  limits  actions  on  specialties. 
It  is  necessary  to  plead  the  statute  specially ;  but  the  staleness  of  a  demand 
may,  under  circumstances,  be  used  as  an  argument  against  it  with  the  jurj', 
although  the  statute  be  not  pleaded;  Chit.  jun.  Contr.  The  statute  must  be 
replied  specially  to  a  plea  of  set-off,  in  order  to  render  it  available  as  an  answer 
thereto;  C/iappel  v.  Durston,  1  C.  /t  J.  1.  If  replied  to  a  set-off  on  a  note,  it 
admits  the  making  of  the  note  and  the  indorsement  of  it  to  the  defendant ;  Gale 
V.  Capern,  1  A.  &  E.  102;  3  N.  &  M.  863. 

Commencement,  ante,  21.  Plead  non  assumpsit,  as  ante,  232,  if  there  he 
reason  to  deny  the  debt.']  And  for  a  further  plea(p)  in  this  behalf  the 
defendant  saith  [or  if  the  statute  defeat  part  onhj  of  the  claim,  state  "  as  to 
the  said  supposed  {q)  causes  of  action,  so  far  as  they  relate  to  the  sum  of 


(o)  Where  the  declaration  is  special,  show-  sit  or  a  set-off,  &c. ;  ante,  25,  n.  (p).     The 

ing  the  custom  and  its  breach,  as  ante,  154,  above  is  an  "  issuable  plea."  When  defendant 

the  plea  should  be  special,  as  that  defendant  allowed  to  add  the  plea  after  issue,  Huber  v. 

had  not  more  than  one-half  of  the  said  arable  Sleiner,  2  Dowl.  781. 

land  in  corn,  &c.  (<;)  The  word  "supposed"  is  not  objec- 

(/>)  No  summons  or  order  of  a  judge  is  tionable  here;  Eavestaffv.  Russell,  10  M.  & 

necessary  to  plead  this  plea  with  non  assump-  \V.  365 ;  S.  C.  \  Dowl.  N.  S.  950. 
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£ ,  parcel  of  the  moneys  in  the  declaration  mentioned,  the  defendant 

saith'that  the  supposed  causes  of  action  in  the  said  declaration  mentioned 

["  as  to  the  said  sum  of  ^ ,  parcel,  &c."]  did  not,  nor  did  any  or  either 

of  them,  accrue  (r)  to  the  plaintiff,  [omit  the  words  "  to  the  plaintiff,"  where 
the  declaration  is  by  assignees  of  a  hankrtipt,  executors,  Sfc.~\  at  any  time 
within  six  years  next  before  the  commencement  of  the  suit ;  (s)  and  this  the 
defendant  is  ready  to  verify,  {t)     [Counsel's  signature. 


2.  Replication  that  the  Causes  of  Action  accrued  within  Six  Years. 

Obs.  Under  this  replication  it  may  be  shown  that  the  original  cause  of  action  arose 
within  six  years  before  the  issuing  of  the  writ.  It  also  suffices  in  the  case  of  a 
part  payment  made  either  by  the  defendant  himself  on  account  either  of  the  debt 
or  interest,  'Reed  v.  Wront,  4  Jurist,  577,  Q.  B. ;  Channell  v.  Ditchbourne,  5 
M.  &  W.  494 ;  or  by  his  agent,  Forster  v.  Thompson,  2  Con.  &  L.  568 ;  or 
person  jointly  liable  with  him,  Goddard  v.  Ingrain,  3  Q.  B.  839 ;  Dowling  v. 
Ford,  11  M.  &  W.  329 ;  except  an  executor,  Scholey  v.  Walters,  12  M.  &  W, 
510 ;  and  evidence  of  an  oral  admission  of  such  payment  is  admissible  to  con- 
firm other  evidence  of  it,  Bevan  v.  Gething,  3  Q.  B.  740.  The  character  of  the 
payments  (when  proved)  is  matter  i-ather  of  evidence  than  of  law;  Worthinglon 
V.  Grimsditch,  Q.  B.  15  Law  J.  52;  and  if  some  payment  be  proved,  it  is  a 
question  for  the  jury  to  what  debts  it  is  meant  to  apply;  Burn  v.  Boulton,  15 
Law  J.  97,  C.  P. 

It  suffices  also  when  the  original  or  first  right  of  suit  accrued  beyond  the  period  of 
six  years,  and  there  is  a  subsequent  acknowledgment  in  writing  signed  by  the 
defendant  himself.  Form,  &c.  of  acknowledgment,  Chit.  Contr.  It  need  not 
contain  any  express  promise  to  pay ;  but  it  must  not  assert  that  the  defendant 
will  not  pay ;  ib. ;  Tanner  v.  Smart,  G  B.  &  C.  603 ;  sed  qii.  see  Hart  v.  Pren- 
dergast,  Exch.  Nov.  1845.  A  part  payment  or  acknowledgment  after  action 
brought  will  not  suffice;  Bateman  v.  Finder,  3  Q.  B.  574.  Cross  demands 
between  the  parties,  unaccompanied  by  written  admissions  or  part  payments,  or 
any  thing  equivalent  thereto,  such  as  an  agreed  set-oft",  or  account  stated,  will 
not  take  the  case  out  of  the  Statute  of  Limitations ;  2  C.  M.  &  R.  45,  337;  8 
Sim.  335;  5  B.  N.  C.  455  ;  4  A.  &  E.  71.  The  replication  therefore  that  the 
debt  relates  to  open  merchant's  accounts  within  the  21  Jac.  1,  c.  16,  s.  3,  is  now 
inapplicable,  except  to  an  action  of  account,  or  to  an  action  on  the  case  for  not 
accounting;  Inglis  v.  Haigh,  8  M.  &  W.  769;  S.  C.  9  Dowl.  817;  Cottam  v. 
Partridge,  4  M.  &  G.  271  ;  see  also  2  Saund.  126,  127,  notes. 

Where  the  declaration  charges  the  original  promise  made  beyond  six  years,  the 
plaintiff  cannot  reply,  or  on  the  above  replication  sustain  his  claim  on,  a  fresh 
conditional  promise  within  six  years.  Where  the  new  promise  is  absolute,  in  the 
terms  of  the  original  engagement,  it  is  sufficient  to  declare  on  the  original  con- 
tract and  promise.  Lcapcr  v.  Tatton,  16  East,  420;  Upton  v.  Else,  12  Moore, 
303  ;  and  then  the  above  replication  suffices ;  but  where  the  defendant  waives 
the  statute  conditionatli/  only  (as  if  he  promise  to  pay  ichcn  able  or  convenient, 
&c.),  he  is  liable  only  if  the  condition  be  completed,  Phillips  v.  Phillips,  3 
Hare,  299 ;  and  the  declaration  shquld  be  framed  specially  on  such  new  promise, 


(r)  This  form  applies  also  in  f/e6f.  "Did  writ  was  issued  in  the  commencement  of  the 
not  witliin,  &:c.  promise,  &ic."  is  also  good  in  record  or  wiit  of  trial  is  conclusive  evidence 
assumpsit  in  those  cases  where  the  promise  is  of  this  ;  Whipple  v.  Muidey,  1  M.  6i  W.  432. 
to  pay  money  immediately,  so  that  tlie  cause  (()  The  conclusion  is  unnecessary,  but 
of  action  accrues  immediately  the  promise  is  usual;  liudeuham.  v.  Hill,  1  ftl.  &  \V.274; 
made;  but  it  is  informal  and  demurrable  ««««,  22,  n.  (^).  Defendant  may  plend  pay- 
where  the  promise  is  to  pay  money,  8ic.  at  a  menl  of  money  into  Court  as  to  part  of  a 
future  day  ;  1  Saund.  33,  n.  2  ;  283,  n.  2  ;  2  demand  on  the  common  count,  and  plead  the 
Saund.  63  c,  n.  6;  Leaper  v.  Tatton,  16  East,  statute  as  to  the  lemainder;  Long  v.  Greville, 
421.  3  B.  &  C.  10. 

(s)  The  statement  of  the  time  when  the 
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see  form,  ante,  157;  Waters  v.  E<ni  of  T/iaiiet,  2  Q.  B.  757.  It  follows  that 
the  general  traverse  of  the  plea  to  a  declaration  on  the  original  unconditional 
engagement  would  not  afford  the  plaintiff  an  opportunity  of  resting  his  case  on 
the  conditional  promise;  and  a  replication  setting  up  such  qualified  promise 
would  be  bad,  as  a  departure  from  a  declaration  charging  the  first  contract ;  see 
the  cases.  Chit.  jun.  Contr.  Ind.  in  voc;  Haydon  v.  Williams,  1  Bing.  163;  4 
M.  &  P.  811 ;  Edmunds  v.  Boxmies,  2  C.  &  M.  459;  Bahhs  v.  Hu7nphries,  10 
Bing.  446. 
Fraud  cannot  be  set  up  as  an  answer  to  the  statute,  if  the  declaration  be  not  founded 
thereon,  and  the  replication  contain  a  mere  traverse  of  the  plea;  Clark  v. 
Hougham,  2  B.  &  C.  149 ;  3  D.  &  R.  322,  S.  C.  See  post,  "  Case,"  "  Liniita- 
tion."  Amendment  of  writ  to  prevent  the  statute  barring;  Lakin  v.  Massie,  1 
Ad,  &  E.  535,  note ;  Mavor  v.  Spalding,  1  Dowl.  &  L.  878 ;  Broum  v.  Ful- 
lerton,  13  M.  &  W.  556.  Where  part  of  the  demand  is  clearly  barred  by  the 
statute,  it  will  be  prudent  to  enter  a  nolle  prosequi  as  to  that  part ;  see  post.  Nolle 
Prosequi.  Where  the  plaintiff"  replies  that  the  cause  of  action  arose  within  six 
years,  it  is  for  him  to  prove  the  cause  of  action,  and  that  it  accrued  originally,  or 
has  been  recognized  by  part  payment,  or  in  writing,  within  six  years  before  the 
first  writ  on  which  the  action  is  brought  was  issued ;  Wilbi/  v.  Henman,  2  C.  & 
M.  658. 

Commencement,  ante,  23.]  And  as  to  the  said  \_second']  plea  the  plaintiff 
saith  that  the  said  several  causes  of  action  in  the  declaration  mentioned,  and 
each  of  them,  did  accrue  to  the  plaintiff  within  six  years  next  before  the 
commencement  of  this  suit,  in  manner  and  form  as  the  plaintiff  hath  above 
thereof  complained  against  the  defendant ;  and  this  the  plaintiff  prays  may 
be  inquired  of  by  the  country,  &c. 


3.  Replication  that  Plaintiff  was  abroad  lohen  the  Cause  of  Action 
accrued,  and  sued  within  Six  Years  after  his  first  Return,  (u) 

Commencement,  ante,  23.]  And  as  to  the  said  [second]  plea,  the  plaintiff 
saith  that  at  the  respective  times  when  the  said  several  causes  of  action 
accrued,  he  was  in  parts  beyond  the  seas,  and  not  in  any  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  nor  in  either  of  the  islands  of  Man, 
Guernsey,'  Jersey,  Alderney  or  Sark,'  nor  in  any  island  adjacent  to  either 

of  them,  being  part  of  the  dominions  of  her  majesty,  (a)  to  wit,  at ,  in 

,  and  that  he  afterwards,  to  wit,  on  [4'^-]'  returned  (y)  from  the  said 

parts  or  place  beyond  the  seas  where  he  so  was  as  aforesaid  into  this  king- 
dom, and  which  was  his  first  return  into  this  kingdom  from  the  said  parts  or 
place  beyond  the  seas  after  the  said  causes  of  action  and  every  of  them 
accrued  to  him,  and  that  he  commenced  this  suit  within  six  years  next  after 
his  said  first  return  into  tliis  kingdom  ;  and  this  the  plaintiff  is  ready  to 
verify,  &c. 

(u)  21  Jac.  1,0.  16,  s.  7  ;  1  Cliit.  Statutes,  omit  the  averment  of  return,  and  allege  "  that 

705;  Chit.  jun.  Contr.;  2  Sauncl.  121  a,  b;  he  has  not  returned,  since,  &c."     See  form. 

Forms,  3  Wentw.  205 ;  Plnmmer  v.  Wood-  Strithont  v.  Grxme,  2  Bla.  R.  723  ;  3  Wils. 

bimie,  4  B.  &  C.  625.  145,  S.  C. ;  Le  Vccux  v.  Berkeley,  2  Dowl.  & 

(,r)  See  3  &  4  Will.  4,  c.  42,  s.  7.  L.  31 ;  S.  C.  5  Q.  B.  836.    Effect  of  testator 

(V)  See  Phimmer  v.  Woodlmruc,  4  B.  &  C.  residing  and  dying  abroad  ;  Dotiglas  v.  For- 

634".     But  if  piaintilT  has  not  been  in  Great  rest,  4  Bing.  686,  704 ;  Story  v.  Fry,  1  You. 

Britain,  kc.  since  the  cause  of  action  arose,  &  Col.  N.  C.  603. 
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4.  Replication  that  Defendant  was  abroad,  and  that  Plaintiff  sued 

within  Six  Yeai's  after  his  Return,  {z) 

Commencement,  ante,  23.]  And  as  to  the  said  [second]  plea,  the  plaintiff 
saith  that  before  and  at  the  respective  times  when  the  said  several  causes  of 
action  accrued  to  the  plaintiff,  the  defendant  was  in  parts  beyond  the  seas, 

to  wit,  at ,  (a)  and  that  he  the  defendant  afterwards,  to  wit,  on  [c^-c] 

returned  from  the  said  parts  beyond  the  seas  into  this  kingdom,  which  said 
return  of  the  defendant  was  his  first  return  into  this  kingdom  from  the  said 
parts  beyond  the  seas,  after  tlie  accruing  of  the  said  several  causes  of  action ; 
and  the  plaintiff  further  saith  that  he  commenced  this  suit  within  six  years 
next  after  his  the  defendant's  said  first  return  into  this  kingdom  after  the 
accruing  of  the  said  several  debts  and  causes  of  action ;  and  this  the  plaintiff 
is  ready  to  verify,  &c. 

5.  Replication  to  a  Plea  of  the  Statute  of  Limitations  {to  a  Decla- 
ration by  an  Executor),  that  the  Testator  issued  a  Writ  within 
Six  Years,  and  that  the  Executor  sued  zoithin  a  reasonable  Time 
after  the  Death,  (b) 

Com,mencement,  ante,  23.]  And  as  to  the  said  plea  of  the  defendant  by 
him  [secondly]  above  pleaded,  the  plaintiff,  executor  as  aforesaid,  says  that 
heretofore  and  in  the  lifetime  of  the  said  E.  F.,  to  wit,  on  [^-c],  the 
defendant  being  indebted  to  the  said  E.  F.  in  respect  of  the  said  several 
promises  and  causes  of  action  in  the  said  declaration  mentioned,  he  the 
said  E.  F.,  for  the  recovery  of  his  damages  by  him  sustained  on  occasion 
of  the  non-performance  by  the  defendant  of  the  said  several  promises,  sued 
and  prosecuted  out  of  the  said  court  here  a  certain  writ  of  our  said  lady  the 
queen,  called  a  writ  of  summons,  bearing  date  the  day  and  year  last  afore- 
said, directed  to  the  defendant,  whereby  he  was  commanded  by  our  lady 
the  queen,  within  eight  days,  &c.  [set  out  the  writ],  and  thereupon  a  true 
copy  of  the  said  writ,  with  all  proper  indorsements  thereon,  was,  within  four 
calendar  months  from  the  date  of  the  said  writ,  and  in  the  lifetime  of  the 
said  E.  F.,  to  wit,  on  [t^'c],  duly  served  on  the  defendant;  and  the  said 
defendant  afterwards,  to  wit,  on  [^'c],  appeared  in  the  said  court  to  answer 
the  said  E.  F.,  according  to  the  tenor  of  the  said  writ ;  and  thereupon  the 


(s)  4  Ann.  e.  16,  s.  19 ;  2  Saund.  121  a,  b ;  (a)  This  is  sufficient,  because  raention  of 

Chit.  Contr. ;  s,i/)r<j,  notes  (u),  (,i),  and  (j/),  4  &  5  Ann.  c.  16,  s.  19,  is  omitted  in  3  &  4 

If  the  statute  once  begins  to  run,  no  subse-  Will.  4,  c,  42,  s.  7;  and  therefore  it  is  not 

quent  absence  abroad  will  stop  it ;  Doc  v.  necessary  to  negative  that  defendant  was  in 

Jones,  A  T.  11.  310;  but  the  absence  beyond  Ireland,  &c.;  Lane  v.  Bennett,  1  .M.  .S:  \V.  72. 

seas  of  one  of  several  co-contractors  prevents  {!>)    Bull.    N.   P.   150;    Chit.  Coulr. ;    2 

the  statute  from  running  J  Fan«iMv.;lnd«-soH,  Saund.  64  n  :   Waters  v.  Lord  Tluuiet,2Q. 

14  L.  J.  283,  Q.  B.  B.  757. 
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said  E.  F.  afierwards,  to  wit,  on  [4'C.],  by  G.  H.  his  attorney,  declared 
against  the  defendant  in  the  said  action  upon  promises,  upon  and  for  the  not 
performing  of  the  same  identical  promises  in  the  said  declaration  in  this 
action  above  mentioned  ;  and  the  defendant  thereupon  afterwards,  to  wit,  on 
ISfC.],  pleaded  to  the  said  declaration  of  the  said  E.  F.,  and  the  said  suit 
was  duly  continued  pending  and  undetermined  in  the  said  court  until  the 
said  E.  F,  afterwards  and  whilst  the  said  suit  was  pending  and  undetermined, 
and  before  but  within  six  years  (c)  next  before  the  commencement  of  this 
present  suit,  to  wit,  on  [4"C.],  died,  and  thereupon  the  said  suit  of  the  said 
E.  F.  was  thereby  then  abated,  determined  and  ended;  and  the  plaintiff 
further  says  that  he  as  such  executor  afterwards,  and  within  a  reasonable 
time  next  after  the  death  of  the  said  E.  F.,  that  is  to  say,  within  a  year  after 
his  death,  to  wit,  on  [SfC.'],  for  the  recovery  of  the  damages  sustained  by 
him  as  executor  as  aforesaid  by  reason  of  the  non-performance  of  the  said 
promises  in  the  said  declaration  in  this  action  above  mentioned,  sued  and 
prosecuted  out  of  the  said  court  here  in  this  suit  a  certain  other  writ  of  our 
lady  the  queen,  called  a  writ  of  summons,  bearing  date  the  day  and  year  last 
aforesaid,  directed  to  the  defendant,  whereby  [^c.  set  out  the  writ  at  the  suit 
of  the  plaintiff  as  executor^;  and  the  said  plaintiff  further  says,  that  after- 
wards, to  wit,  on  [<5"c.],  the  defendant  appeared  in  the  said  court  in  the  last- 
mentioned  action,  according  to  the  same  writ,  and  the  plaintiff,  as  executor 

as  aforesaid,  by  the  said ,  his  attorney,  afterwards,  to  wit.  on  [t^c], 

declared  thereon  against  the  defendant  in  manner  and  form  aforesaid ;  and 
the  plaintiff  avers  that  the  said  several  causes  of  action  accrued  to  the  said 
E,  F.  within  six  years  next  before  the  issuing  of  the  said  first-mentioned 
writ  by  and  at  the  suit  of  the  said  E.  F.  as  aforesaid ;  and  this  the  plaintiff 
is  ready  to  verify,  &c. 

6.  Plaintiff's  Infancy. 
Gery  v.  Coke,  Lutw.  242,  243;  2  Saund.  118. 


7.    That  Plaintiff  obtained  a  Judgment,  which  was  arrested  or  re- 
versed, and  that  he  now  comes  within  a  Year  after  such  Reversal. 

2  Saund.  63  h. 


8.  Replication  in  Action  against  Husband  and  Wife. 
Pittam  V.  Foster,  1  B.  &  C.  248 

(c)  Unless  a  writ  were  issued  within  tlie  granted  until  after  the  six  years,  because  of 
six  years,  it  is  no  excuse  that  the  testator  died  delay  arising  from  litigation ;  Rhodes  v.  Smet- 
within  that  time,  and  that  probate  was  not      hurst,  4  M.  &  W.  42  ^  S.  C.  6  M.  &  W.  351. 
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9.  That  the  Plaintiff  icas  imprisoned  when  the  Cause  of  Action 

accrued. 


Pigot  V.  Rtish,  4  A.  &  E.  912. 


10.   That  Writs  were  issued  and  returned  under  2  W.  4,  c.  39,  s.  10, 
to  save  the  Statute. 

Williams  v.  Williams,  10  M.  &  W.  174;  Ibid.  476. 

But  it  seems  from  the  case  of  Pratt  v.  Hawkins,  Q.  B.  Feb.  7,  1846,  that  this  is  not 
necessary  to  be  specially  replied,  because  the  action  is  not  well  commenced  for  the  pur- 
pose of  avoiding  the  statute,  unless  the  writs  have  been  duly  returned  and  entered  of 
record;  and  see  Harper  v.  Phillips,  7  M.  &  G.  397.  Process  returnable  on  execution 
need  not  now  be  continued  on  the  record;  Harmer  v.  Johnson,  14  L.  J.  Exch.  292. 


LOAN  SOCIETIES. 


See  3  &  4  Vict.  c.  110,  continued  by  8  &  9  Vict.  c.  60.  If  the  society 
be  enrolled  under  those  statutes,  and  sue  for  a  loan  by  the  trustees  on  a  note 
made  payable  to  its  treasurer,  see  3  &  4  Vict.  c.  110,  s.  16;  ante,  14, 
Form  12,  a  valid  plea  might  be  framed  under  sect.  13  of  the  first  statute, 
that  the  loan  was  made  to  one  person  at  one  time,  and  was  of  a  greater 
amount  than  ^15  :  and  another  plea  that  it  was  a  second  loan  before  a 
former  one  had  been  repaid.  It  may,  however,  be  questionable  whether  the 
action  will  lie  at  all,  and  whether  by  the  16th  section  the  only  mode  of  re- 
covering payment  of  such  notes  is  by  application  to  a  magistrate,  as  therein 
directed;  see  Timmsv.  Williams,  3  Q.  B.  413  ;  Albon  v.  Pijke,  4  M.  &  G.  421. 

But  if  the  society  be  not  enrolled,  it  would  be  no  plea  to  an  action  on  a 
note  made  payable  to  an  individual,  that  the  money  was  really  advanced  by 
such  society,  and  that  its  rules  were  not  enrolled,  Bawden  v.  Howell,  3  M. 
&  G.  638 ;  as  there  seems  nothing  per  se  illegal  in  such  societies,  and  the 
statutes  are  only  permissive,  not  compulsory,  Jones  v.  Woolsan,  5  B.  &  Aid. 
770;  Battij  v.  Totvnson,  4  Camp,  o  ;  and  see  Green  v.  Gosden,  2  M.  &  G.  446. 
But  where  the  plaintiff  states  in  his  declaration  that  he  sues  as  trustee  under 
the  acts,  a  plea  of  nonenrolment  of  the  rules  would  seem  good ;  see  form, 
Bradbiirne  v.  Whitehead,  5  M.  &  G.  439.  Proof  of  enrolment ;  Margetts  v. 
Parkes,  1  D.  &  L.  582. 

A  contemporaneous  written  memorandum,  such  as  the  rules  of  such 
society  controlling  the  effect  of  the  note,  might  be  pleaded,  provided  it  be 
signed  by  the  party  to  whom  the  note  was  given,  and  refer  in  the  body  of 
it  to  the  note  itself;  Bronn  v.  Langleij,  4  M.  &  G.  46G.  As  to  defence  by 
a  surety,  see  Bro7vn  v.  Wilkinson,  13  M.  &  W.  14. 
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LUNACY. 


The  lunacy  of  the  defendant,  and  that  the  plaintiff  had  notice  of  it,  Dane 
V.  Knhvall,  8  C.  &  P.  679,  at  the  time  of  making  the  contract,  would  seem 
proper  to  be  pleaded  specially,  as  being  a  matter  "  showing  the  transaction 
either  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  otherwise;'' 
New  Rules,  ante,  216,  228  ;  see  form  of  plea,  Harrison  v.  Richardson,  1  M. 
&  Rob.  504 ;  and  see  Alcock  v.  Alcock,  3  M.  &  G.  268.  iVs  to  this  defence 
in  general,  see  Chit.  Contr.  Ind.  in  voc. ;  Bagster  v.  Lord  Portsmouth,  5  B.  & 
C.  170.  A  lunatic  is,  in  law,  incapable  of  stating  an  account ;  Tarbuck  v. 
Bispham,  2  M.  &  W.  2.  The  lunacy  of  the  defendant,  subsequent  to  his  en- 
tering into  the  contract  sued  on,  is  no  defence  ;  Jones  v.  Evans,  8  Dowl.  425. 

If  the  plaintiff  be  a  lunatic,  any  one  may  sue  for  him  in  his  name ;  Cora. 
Dig.  «« Ideot,"  B.  7  ;  Rock  v.  Slade,  7  Dowl.  22. 


MARRIAGE,  BREACH  OF  PROMISE  OF.  (d) 


1.  Plea  to  an  Action  for  Breach  of  Promise  of  Marriage^  that  the 
Plaintiff  misconducted  herself  after  the  Promise. 

Commencement,  ante,  21,  24.]  —  Saith  that  at  the  time  of  the  making  of 
the  defendant's  said  promise  the  plaintiff  appeared  to  the  defendant  to  be, 
and  he  made  the  said  promise  on  the  faith  and  under  the  supposition  that 
the  plaintiff  was,  a  chaste  and  modest  woman,  and  a  person  of  correct  habits 
and  demeanour,  but  that  after  (e)  the  making  of  the  said  promise  and  before 


(d)  See  Declarations,  ante,  158.  These  pleas 
should  not  be  pleaded  without  the  strongest 
ground  to  expect  success  on  them,  as  the 
pleading  them  would  doubtless  much  enhance 
the  damages ;  see  other  forms,  Bench  v.  Mer- 
rick, 1  C.  &  K.  463.  Non  assumpsit  would 
put  the  contract  between  the  parties  in  issue, 
and  it  would  therefore  seem  to  be  the  proper 
plea  where  the  contract  was  not  binding  on 
the  defendant  by  reason  of  its  not  being 
mutual  on  the  part  of  the  plaintiff;  see  Har- 
rison V.  Cage,  Ld.  Ray.  386 ;  Holt  v.  Waid, 
Stra.  937,  850  ;  Daniel  v.  Bowles,  3  C.  &  P. 
553;  ante,  218.  Evidence  of  the  promise; 
Stark.  Ev.  2d  ed.  "Marriage;"  Chit.  jun. 
Contr.  Where  the  promise  was  to  marry  on 
request,  or  conditionally,  a  plea  denying  the 
request  or  performance  of  the  condition  would 
be  good;  Short  v.  Stone,  14  L.  J.  127,  Q.  B. ; 
but  if  the  defendant  has  put  it  out  of  his  power 
to  perform  his  promise  of  marrying  the  plain- 
tiff by  marrying  another  woman,  then,  if  that 
be  averred  in  the  declaration,  a  plea  stating 
that  plaintifl'  never  requested  defendant  to 
marry  her  would  be  bad ;  Shoi-t  v.  Stone,  15 
L.  J.  143,  Q.  a.;  Caines  v.  Smith,  15  L.  J. 
106,  Exch, ;  and  see  Lovelock  v.  Franklin,  15 


L.  J.  146,  Q.  B.;  ante,  159,  note  (a).  Plea 
of  fraud;  Wharton  v.  Lewis,  1  C.  &  P.  529 ; 
Foote  V.  Hayne,  id.  546;  Form,  ante,  tit. 
"  Fraud."  Plea  that  plaintiff  contracted  a 
disease  and  became  in  bad  health  ;  Atkinson 
v.  Baker,  Peake,  Add.  Cas.  103,  124,  S.  C. 
Plea  that  plaintiff  "  absolved,  exonerated  and 
discharged"  defendant  from  his  promise; 
King  v.  Gillelt,  7  M.  &  W.  55.  Under  such 
a  plea,  the  defendant  must  prove  the  proposi- 
tion to  rescind  on  the  part  of  the  plaintiff,  and 
that  that  proposition  was  acceded  to  by  the 
defendant,  ibid,,  so  tliat  in  fact  it  comes  to 
the  same  thing  as  the  plea  of  rescinded  con- 
tract; jjost,  384,  "  Rescinded  Contract."  No 
plea  that  plaintiff  was  a  person  of  gross  man- 
ners and  little  feeling,  wherefore  defendant 
declined  the  marriage ;  Leeds  v.  Cook,  4  Esp. 
R.  257.  If  the  plaintiff  since  the  contract 
has  engaged  herself  to  anotlier  person,  then 
traverse  the  averment  in  the  declaration  of 
her  readiness  to  marry  the  defendant. 

(c)  Or  prior  misconduct  may  be  set  up, 
averring  that  defendant  had  no  knowledge  or 
means  of  knowledge  thereof;  see  Irving  v. 
Greenwood,  1  C.&P.  350;  Chit.  jun.  Contr.; 
Bench  v,  Merrick,  1  Car.  &  K.  463. 
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any  breach  thereof,  to  wit,  on  [t^c.],  and  on  divers  other  days  and  times 
between  that  day  and  the  commencement  of  this  suit,  the  plaintiff",  without 
tlie  consent  of  the  defendant,  improperly  drank  divers  large  and  excessive 
quantities  of  spirituous  and  other  liquors,  and  became  and  was  intoxicated 
and  drunk,  and  whilst  she  was  so  drunk  and  intoxicated  as  aforesaid  fre- 
quented divers  theatres  and  other  places  of  public  resort,  and  there  used 
immoral  and  profane  language,  and  conducted  herself  in  a  lewd,  indecent 
and  improper  manner ;  and  also  on  the  several  days  and  times  aforesaid, 
without  the  defendant's  consent,  had  illicit  and  improper  intercourse  with 
divers  and  very  many  persons,  to  wit,  E.  F.,  G.  H.,  and  divers  other  per- 
sons to  the  defendant  unknown,  and  abandoned  and  gave  herself  up  to  a 
lewd  and  dissolute  course  of  life,  and  became  and  was  a  common  prostitute, 
and  walked  the  streets  and  frequented  the  theatres  and  other  places  of  pub- 
lic resort  in  that  character,  and  became  and  was  a  person  of  bad  character 
and  reputation,  (/)  for  which  reason  the  defendant,  at  the  said  time  when, 
[^•c.],  refused  to  marry  the  plaintiff,  as  he  lawfully  might;  and  this  the 
defendant  is  ready  to  verify,  &c. 


2.  Plea  that  Plaintiff  had  had  carnal  Intercourse  with  a  third  Per- 
son before  the  Promise,  ivhich  Defendant  did  not  discover  until 
afterwards  ;  and  similar  Plea  that  she  had  had  a  Child. 

Young  V.  Murphy,  3  Bing.  N.  C.  58. 


MASTER  AND  SERVANT. 

See  "Declarations,"  ante,  160;  "Effect  of  Non  Assumpsit,"  a7ite,  230; 
"  Work,  &c." 


1 .  Plea  to  an  Action  for  discharging  a  Singer,  that  she  was 
incompetent. 

Commencement,  ante,  21,  34.]  —  Saith  that  before  and  at  the  time  of  the 
making  of  the  said  agreement  in  the  said  [first]  count  mentioned,  the  plain- 
tiflf  represented  to  the  defendant  that  she  was  reasonably  competent  and  had 
sufficient  skill  and  ability  to  sustain  the  part  of  \j)rma  donna,'\  and  to  sing, 
act,  and  perform  as  such  at  and  in  the  said  theatre,  and  that  he  the  defend- 
ant entered  into  the  said  agreement  upon  the  faith  of  and  in  tlie  belief  in  the 

(/)  Of  course  the  statement  of  misconduct  Mortlock,  Holt,  N.  P.  R.  151.    It  would  be 

must  be  governed  by   tlic   facts  proveable.  advisable  to  state  in  the  plea  as  particular  an 

Proof  of  gross  immoral  conduct  in  one  in-  account  of  the  alleged  misconduct  as  the  evi- 

stance  with  u  third  person,  and  of  bad  cha-  dencc  would  probably  warrant;  sec  Burgess 

racier  in  the  neighbourhood,  was  held  sufti-  v.  Bemimunt,     M.  &  G.         ;  6'.  C.  2  D.  & 

cient  by  Lord  Kenyon.  C.  J.  in  Foulkes  v.  L.  590,  cited  post,    "  Rescinded   Contract," 

Sellwau,  3  Esp.  K.  236;    see  Baddeley  v.  384,  obs. 
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truth  of  such  representations;  and  the  defendant  further  saith  that  the 
plaintiff,  after  the  making  of  the  said  agreement,  and  by  virtue  thereof,  did 
assume  to  sustain  the  part  of  and  to  act  and  perform  as  [prima  donna]  at  the 
said  theatre  on  divers  occasions,  but  on  each  of  such  occasions  the  plaintiff 
entirely  failed  duly  and  properly  to  sustain  the  part  of,  or  to  sing,  act  or  per- 
form as  [prima  donna']  at  and  in  the  said  theatre,  and  had  not  at  any  time 
sufficient  skill  or  ability  for  that  purpose,  and  by  reason  thereof  great  disap- 
probation of  the  said  performances  of  the  plaintiff  was  on  each  of  such  occa- 
sions felt  and  expressed  by  the  audiences  who  witnessed  such  performances, 
and  thereupon  it  thereby  then  became  and  was  and  is  highly  injurious  to 
the  defendant,  and  prejudicial  to  the  interests  of  the  proprietor  of  the  said 
theatre  and  others  connected  therewith  that  the  plaintiff  should  again  attempt 
to  sustain  the  part  of  [^^rnwa  donna,]  or  act  or  perform  as  such  at  the  said 
theatre,  and  it  thereby  then  became  and  was  expedient  and  necessary  to  dis- 
charge her  from  so  doing ;  and  the  defendant  further  saith  that  the  plaintiff 
never  was  nor  is  she  reasonably  competent  or  able  to  undertake  or  sustain 
the  part  of  [prima  donna]  at  the  said  theatre,  or  to  sing,  act  or  perform  as 
such,  and  hath  not  been  prevented  from  so  doing  by  illness  or  other  lawful 
cause  or  reasonable  excuse ;  wherefore  the  defendant,  before  any  money 
accrued  due  to  the  plaintiff  by  virtue  of  the  said  agreement,  and  before  the 

said day  of ,  a.  u. [the  day  when  the  engagement  was  to  have 

ended],  and  before  the  commencement  of  this  suit,  to  wit,  on  [4"C-]»  ^^^ 
discharge  the  plaintiff  from  again  assuming  or  attempting  to  sing,  act  or 
perform  as  [prima  donna]  at  the  said  theatre,  and  hath  refused  to  pay  the 
said  sum  of  money  in  the  said  first  count  alleged  to  be  due  and  in  arrear,  as 
the  defendant  lawfully  might  for  the  cause  aforesaid ;  and  this  the  defendant 
is  ready  to  verify,  &c. 

2.  Plea  to  a  Count  for  discharging  a  Teacher  at  a  School,  that  he 
misconducted  himself,  and  was  dismissed  on  that  account,  (g) 

Commencement,  ante,  21,  24.]  —  Saith  that  before  and  at  the  time  the 
defendant  made  the  said  supposed  promise,  the  plaintiff,  in  consideration  of 
the  premises  therein  mentioned  in  that  behalf,  promised  the  defendant  to 


{g)    See    Chit.    jun.    Contr. ;    Cooyer  v.  which  was  known  to  the  master  at  the  time, 

Whitehouse,  6  C.  &  P.  545.     See  other  forms  Cussavu  v.  Skinner,  11  M.  &  W.  161.     Uu- 

of  similar  pleas,  BuUlie  v.  Kell,  4  Bing.  N,  less  this  defence  be  pleaded  it  cannot  be  given 

C.  638 ;  and  a  form  of  plea  justifying  the  in  evidence,  even  in  mitigation  of  damages, 

dismissal  of  a  surgeon's  assistant,   Wise   v.  Speck  v.  Fhillips,  5  M.  &  W.  279 ;  see  plea 

Wilson,  1  C.  &  K.  662.    It  is  sufficient  to  that  a  clerk  set  up  a  claim  to  partnership  with 

prove  part  only  of  the  plea,  if  the  part  proved  his  master,  wherefore  the  master  dismissed 

be  enough  to  justify  the  dismissal ;  ibid.  And  him.  Amor  v.  Fearon,  9  A.  &  E.  548  ;  and 

the  motives  of  the  master  in  dismissing  the  see  form  of  plea  justifying  the  dismissal  of  an 

servant  cannot  be  inquired  into,  provided  a  articled  clerk,  Mercer  v.  IVhall,  5  Q.  B.  447, 

cause  of  justifiable  dismissal  existed,  Ridg-  and  other  pleas  in  the  forms  referred  to,  arite, 

way  V.  Hungerford  Co.,   3  A.   &  E.   171,  163,  164. 
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conform  to  and  obey  the  said  rules  and  regulations  in  that  count  mentioned, 
and  to  use  due  care  well  and  diligently  and  faithfully  to  serve  the  defendant 
in  the  said  capacity  of  teacher  at  the  defendant's  said  academy,  and  the 
defendant  retained  the  plaintiflP  as  therein  mentioned  upon  the  faith  and  in 
consideration  of  the  plaintiff's  said  promises ;  and  the  defendant  further 
saith  that  he  was  always  ready  and  willing  to  continue  to  retain  and  employ 
the  plaintiff  in  the  said  capacity  and  upon  the  terms  in  the  said  first  count 
mentioned,  until  he  dismissed  the  plaintiff  as  after  mentioned;  and  the 
defendant  further  saith  that  the  plaintiff  did  not  nor  would,  after  he  entered 
and  was  received  into  the  service  of  the  defendant,  as  in  the  first  count 
mentioned,  conform  to  or  obey  the  said  rules  and  regulations  in  that  count 
mentioned,  or  use  due  care,  well,  diligently  or  faithfully  to  serve  the  defendant 
as  aforesaid,  and  the  plaintiff,  from  time  to  time  after  he  entered  such  service, 
and  before  and  until  he  was  so  discharged,  wrongfully,  carelessly,  obstinately 
and  improperly  neglected  and  refused  to  conform  to  or  obey  the  said  rules 
and  regulations,  and  broke  and  violated  the  same,  and  behaved  and  con- 
ducted himself  as  such  teacher  in  a  careless  and  improper  manner,  and 
neglected  his  duties  as  such  teacher,  and  wrongfully  absented  himself  from 
the  said  academy  and  from  the  defendant's  said  service  at  undue  and  unrea- 
sonable hours  and  times,  and  remained  absent  therefrom  without  reasonable 
cause  or  excuse  for  long,  improper,  and  unreasonable  periods,  and  greatly 
misconducted  himself  as  such  teacher,  and  thereby  the  defendant  was 
greatly  injured  in  respect  of  divers  matters  and  businesses  in  which  he  em- 
ployed the  plaintiff  in  his  said  situation  and  capacity ;  and  by  reason  of  the 
premises  it  became  and  was  necessary  and  expedient  for  the  due  conduct 
and  management  of  the  said  academy  and  reasonable  that  the  defendant 
should  discharge  and  dismiss  the  plaintiff  from  his  said  service  and  employ 
as  such  teacher,  as  in  the  said  first  count  mentioned  ;  wherefore  the  defend- 
ant afterwards,  to  wit,  at  the  said  time  when,  [^-c],  in  the  first  count  men- 
tioned in  that  behalf,  [committed  the  supposed  breach  of  promise]  in  the 
first  count  mentioned,  as  he  the  defendant  lawfully  might  for  the  cause 
aforesaid  ;  and  this  the  defendant  is  ready  to  verify,  &c. 


3.  Replication  thereto,  that  the  Plaintiff  was  absent  by  the  Defend- 
ant's Consent,  and  was  taken  ill,  but  as  soon  as  he  recovered  offered 
to  return.  (Ji) 

Commencement^  ante,  23.]     —  Says  that  the  plaintiff,  after  he  entered  and 
was  received  into  the  service  of  the  defendant,  as  in  the  said  first  count  men- 


(h)  De  injuria  might  be  replied,  but  it       be  specially  replied  as  above.     See   Index, 
would  deny  that  the  plaintiff  was  absent  at       "  Leave  and  License." 
all.    The  consent  of  the  derendanl  ought  to 
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tioned,  and  until  and  upon  the day  of then  next  following,  did  in 

all  things  conform  to  and  obey  the  said  rules  and  regulations  in  the  said  first 
count  mentioned,  and  use  due  care,  well,  diligently  and  faithfully  to  serve 
the  defendant  in  the  capacity  of  a  teacher  at  the  defendant's  said  academy, 
and  did  behave  and  conduct  himself  as  such  teacher  in  a  careful,  diligent 
and  proper  manner,  and  faithfully  attend  to  his  duties  as  such  teacher  ;  and 
the  plaintiff  further  says  that  on  the  said  last  mentioned  day  the  defendant 
gave  to  the  plaintilF  his  the  defendant's  permission  and  consent  for  the  plain- 
tiff to  absent  himself  from  the  said  academy  and  from  the  defendant's  ser- 
vice until  the  night  of  the  same  day  or  the  morning  of  the  day  then  next 
following ;  and  thereupon,  in  pursuance  of  such  permission,  the  plaintiff  on 
the  day  last  aforesaid,  with  the  knowledge  of  the  defendant,  left  the  said 
academy  and  the  defendant's  service  for  the  time  aforesaid ;  and  the  plaintiff 
further  says  that  after  he  had  so  left  the  said  academy,  to  wit,  on  the  evening 
of  the  day  last  aforesaid,  he  was  taken  very  ill  and  became  and  was  very 
sick  and  unable  to  return  to  the  said  academy  and  the  defendant's  said  ser- 
vice on  the  night  of  that  day,  whereof  the  defendant  then  had  notice,  and  the 
plaintiff  remained  and  continued  so  ill,  sick  and  unable  to  return  to  the  said 

academy  and  the  defendant's  service  until  and  upon  the  said day  of 

■  -' .  then  next  following,  when  the  plaintiff  having  recovered  from  the 
illness  and  sickness  aforesaid,  he  the  plaintiff  was  then  and  before  the  com- 
mencement of  this  suit  ready  and  willing,  and  then  offered  to  return  to  the 
said  academy  and  the  defendant's  service  in  the  capacity  aforesaid,  and  to 
continue  and  abide  in  the  service  and  employ  of  the  defendant  in  the  capa- 
city and  upon  the  terms  in  the  said  first  count  mentioned,  and  then  requested 
the  defendant  to  suffer  and  permit  the  plaintiff  so  to  do ;  of  all  which  said 
several  premises  the  defendant  then  had  due  notice  ;  and  this  the  plaintiff  is 

ready  to  verify,  &c. 

— ♦— 

4.  Plea  to  a  Declaration  for  discharging  a  Servant,  that  he  was 
dismissed  hy  due  Notice,  (i) 

Commencement,  ante,  21,  24.]  —  Saith  that  heretofore  and  one  calendar 
month  before  the  defendant  put  an  end  to  the  said  service  and  employ,  or 
refused  to  suffer  or  permit  the  said  plaintiff  to  continue  in  his  said  service 
and  employ,  and  discharged  tlie  plaintiff  therefrom,  and  before  the  com- 


(i)  See  another  form,  &c.  Kowlan  v. 
Abiett,  2  C.  M.  &  R.  55  ;  see  the  declara- 
tion, ante,  p,  163.  Form  4.  Tf  the  declara- 
tion do  not  state  that  it  was  part  of  the  con- 
tract that  it  should  be  determined  by  a 
month's  notice,  then  plead  the  general  issue, 
as  it  would  seem  to  be  bad  to  add  that  term 
by  special  plea.  See  Williams  v.  Btirtie,  7  A. 
&  E.  177  ;  ante,  p.  219,  220.     If  any  wages 


are  due,  plead  payment  into  court  to  that  part 
of  the  declaration.  Discharge  for  seducing 
defendant's  female  servant,  Atkins  v.  Acton,  4 
C.  &;  P.  208.  For  getting  drunk,  Monkman 
V.  Shepherdson,!]  A.  &  E.  411.  Form  of 
plea  justifying  dismissing  servant  for  absent- 
ing herself  for  a  day  and  night  against  her 
master's  desire  ;  Turner  \.  Mason,  2  D.  &  L. 
898;  14M.  &  W.  112. 
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mencement  of  this  suit,  to  wit,  on  [^'c],  he  the  defendant  gave  to  the  plain- 
tiff one  calendar  month's  notice  of  his  the  defendant's  intention  to  put  an 
end  to  the  said  service  and  employ,  and  to  discharge  the  plaintiff  therefrom  ; 
and  this  the  defendant  is  ready  to  verify,  &c. 


MONEY  HAD  AND  RECEIVED. 

Effect  of  non  assumpsit,  ante,  228.  If  the  money,  having  been  once  received  to 
plaintiff's  use,  was  afterwards  paid,  or  remitted  according  to  his  orders,  that  should  be 
specially  pleaded;  so  if  it  was  deposited  in  the  hands  of  the  defendant,  "  to  abide  the 
event  on  which  a  wager  shall  have  been  made  for  a  sum  of  money  to  be  awarded  to 
the  winner  of  an  tinlatv/ul  game,"  and  the  plaintiff  sue  as  such  winner,  see  ante, 
"Gaming,"  p.  319;  Daintree  v.  Hutchinson,  10  M.  &  W,  85;  Allport  v.  Nutt,  14 
L.  J.  272,  C.  P. ;  and  plea  in  Applegarth  v.  Collei/,  10  M.  &  W.  723.  And  the  de- 
fence that  the  money  has  been  deposited  in  the  hands  of  the  defendant  for  any  other 
illegal  consideration  should  also  be  pleaded,  ante,  325. 


MONEY  LENT. 


Effect  of  non  assumpsit,  arite,  228.  If  knowingly  lent  to  enable  the  defendant  to 
accomplish  an  illegal  object,  that  should  be  specially  pleaded;  ante,  "  Illegality," 
p.  325,  and  "  Gaming,"  p.  319;  and  Chit.  jun.  Contr.  Index,  "  Money  lent." 


MONEY  PAID. 


Effect  of  non  assumpsit,  an^e,  229.  Illegality  of  consideration  should  be  specially 
pleaded,  as  where  tlie  plaintiff  and  the  defendant  are  jointly  engaged  in  an  illegal  con- 
cern, and  one  pays  money  for  the  other  in  the  furtherance  of  it;  De  Begnis  v. 
Amistead,  10  Bing.  107;  and  see  Chit.  Contr.  and  ante,  325. 


NEW  ASSIGNMENT. 


Obs.  a  new  assignment  is  in  general  necessary,  where  the  plaintiff  has,  or  has  had, 
two  causes  of  action  against  the  defendant,  either  of  which  the  declaration  will 
fit,  and  the  defendant  having  a  supposed  answer  to  one  such  cause  of  action, 
pleads  that  answer;  see  Steph.  and  1  Chit.  PI.  7th  ed.  p.  G53,  &c.  In  such  case 
the  plaintiff  must  reply,  by  repeating,  as  it  were,  the  declaration,  stating  either 
that  he  is  not  proceeding  for  the  causes  of  action  professedly  answered  in  the 
plea,  or  else,  that  he  is  proceeding  7iot  only  for  those  causes  of  action,  but  for 
the  others  also.  To  this  new  assignment  the  defendant  pleads  .igain ;  if  in 
denial,— then  the  issue  to  be  tried  will  be  wliether  or  not  there  were  in  reality 
two  debts,  or  two  causes  of  action;  Hall  v.  Middleton,  1  A.  &  E.  107.  If  ill 
confession  and  avoidance,  it  is  admitted  on  the  record  that  there  were  two  such 
causes  of  action,  and  the  plea  to  the  new  assignment  must  be  answered,  by  tra- 
verse or  otherwise,  as  if  it  were  pleaded  to  an  entirely  new  declaration ;  in  such 
case,  therefore,  issue  cannot  be  taken  on  the  foct,  whether  tlio  cause  of  action 
in  the  new  assigmnent  (and  professedly  answered  in  the  plea  thereto)  be  iden 


ticiU  with  that  mentioned  in  the  declaration  ;   Hci/don  v.  Thompson,  1  A. 
210.     So  if  a  plea  to  a  bill  count  (unnecessarily)  ;i3sert  that  the  defence 


&£. 
coo- 
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tained  in  it  is  applicable  to  that  bill  and  no  other,  the  plaintifl'  should  not  take 
issue  upon  that  assertion  ;  but  should,  if  the  facts  warrant  it,  new  assign  another 
bill;   Wheeler  v.  Senior,  7  M.  &  W.  563. 

Where  the  declaration  is  general  in  its  statements,  and  the  plea  is  as  general  in  its 
answer,  (as  would  be  the  case  where  two  counts  for  goods,  &c.  sold,  &c.  an  ordi- 
nary plea  of  payment  is  pleaded,  see  James  v.  Lingham,  5  B.  N.  C.  553,)  there 
it  is  not  necessary  to  new  assign,  though  the  defendant's  evidence  really  answer 
a  cause  of  action  included  in  the  declaration  ;  such  a  plea,  pleaded  under  those 
circumstances,  will  be  taken  to  mean,  that  whatever  claim  the  plaintiff  can  esta- 
blish, the  defendant  undertakes  to  answer,  and  all  ambiguity  is  in  reality  re- 
moved by  the  particulars  of  demand ;  Freeman  v.  Crafts,  4  M.  &  W.  4.  Thus, 
where  to  a  declaration  on  a  continuing  guarantee  for  £78,  the  defendant  pleaded 
that  the  principal  paid  £78,  it  was  held  that,  under  a  denial  of  that  payment,  the 
plaintiff  might  prove  an  unpaid  balance  beyond  the  £78  ;  Moses  v.  Levy,  4 
Q.  B.  218. 

But  where  the  plea  itself  narrows  the  generality  of  the  declaration,  and  the  plain- 
tiff wishes  to  go  beyond  the  plea,  he  must  new  assign;  as  where  to  a  count  for 
work,  &c.  the  defendant  pleaded  that  it  was  done  under  a  specific  agreement, 
which  was  set  out  in  the  plea,  and  that  the  latter  work  was  paid  for,  it  was  held 
that  by  denying  the  payment,  the  plaintiff  accepted  the  restricted  issue  offered, 
and  that  consequently  he  could  not,  without  new  assigning,  recover  for  work 
extra  that  agreement ;  Rogers  v.  Custance,  1  Q.  B.  83.  So  where  to  debt  for 
wages  as  a  servant,  an  agreement  was  pleaded  that  the  plaintiff  should  forfeit 
wages  actually  due  if  he  got  drunk,  and  averring  that  he  did  do  so,  the  Court 
said  that  if  the  plaintiff  were  suing  for  wages  due  after  such  drunkenness,  a  new 
assignment  was  the  proper  course  for  him  to  adopt ;  Monkman  v.  Shepherdson, 
11  A.  &E.  417. 

The  plaintiff  by  the  form  of  his  own  replication  may  be  the  means  of  thus  restrict- 
ing the  issue,  as  where  to  a  declaration  for  goods,  &c.,  the  defendant  pleaded  a 
release,  and  the  plaintiff,  instead  of  denying  that  he  released  the  causes  of 
action  in  the  declaration,  replied  non  est  factum,  it  was  held  that  he  ought  to 
have  newly  assigned  causes  of  action  which  had  accrued  after  the  release,  and 
that  he  could  not  recover  for  such  under  the  issue  he  had  taken ;  Jubb  v.  Ellis, 
15  Law  J.  Q.  B.  94, 


New  Assignment  to  a  Plea  in  Assumpsit,  that  the  Plaintiff  sues  for 
another  Cause  of  Action  than  that  answered  in  the  Plea. 

Commencement,  ante,  23.]     And  the  plaintiff  as  to  the  said  [secone?]  plea 

by  the  defendant  above  pleaded,  to  the  sum  of  £ ,  parcel  of  the  sum  [or 

"  sums"]  of  money  in  the  ["  second  and  third,"  as  the  case  may  he,  following 
the  statement  in  the  introductory  fart  of  the  plea,~\  counts  mentioned,  says  that 
he  ought  not  to  be  barred  from  maintaining  his  aforesaid  action  thereof 
against  the  defendant,  because  he  says  that  he  brought  his  said  action  in 
that  behalf,  and  declared  therein  against  the  defendant,  not  (k)  for  the  causes 
and  rights  of  action  to  which  the  said  [second']  plea  is  pleaded  as  aforesaid, 
but  for  other  and  different  causes  and  rights  of  action,  that  is  to  say,  for 
other  and  different  goods  sold  and  delivered  by  the  plaintiff  to  the  defendant 
at  his  request,  and  for  other  and  different  money  lent,  &c.  [repeating  the 
statements  in  the  declaration'],  in  manner  and  form  as  in  the  said  declaration 
is  in  that  behalf  alleged,  which  last  mentioned  causes  and  rights  of  action 


(fc)  Or  "  not  only  for,  &c.  but  also  for  otlier,  &:c."  if  the  fact  be  so ;  see  Monkman 
.S/iepherdson,  11  A.  &E.  411. 
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are  other  and  different  causes  and  rights  of  action  from  those  in  the  said 
[seconrf]  plea  answered  ;  and  this  the  plaintiff"  is  ready  to  verify  ;  wherefore 
inasmuch  as  the  defendant  hath  not  answered  the  causes  and  riglits  of  action 
in  the  declaration  mentioned  as  aforesaid,  so  newly  above  assigned  as  afore- 
said, the  plaintiff"  prays  judgment  and  his  damages  by  reason  thereof  to  bo 
adjudged  to  him,  &c.     [Cotmsel's  signature. 


NOLLE  PROSEQUL 

Obs.  As  to  a  nol.  pros,  in  general,  see  Chit.  Arch.  8th  ed.  Index,  "  Nol.  Pros.;"  1 
Saund.  207.  If  entered  before  trial,  its  effect  is  to  withdraw  that  part  of  the 
claim  from  the  consideration  of  the  jury  in  that  cause  ;  but  it  does  not  prevent  a 
second  action  being  brought  for  that  part  of  the  clahn;  Ainu7'  v.  CuUibert,  3  M. 
&  G.  1  ;  S.  C.  2  Dowl.  N.  S.  IfiO. 

A  not.  pros,  may  be  entered  at  any  time  even  after  the  trial ;  Falloivs  v.  Bird,  2 
C.  M.  &  R.  4,57.  And  where  no  issue  lias  been  joined  as  to  a  particular  count, 
the  proper  course  is  to  enter  a  no/,  proti.  on  it  after  trial  of  the  other  issues ; 
Luckic  V.  Gompeitz,  1  Car.  &  M.  5") ;  Alhop  v.  Smith,  7  C,  &  P.  708. 

Where  the  defendant  has  demurred  to  tlie  whole,  Urimimond  v.  Dorant,  4  T.  R. 
'36,  or  to  part,  Butler  \.  Mapp,  10  Bing.  391,  of  a  declaration,  the  plaintiff 
cannot  in  general  rectify  his  error  by  entering  a  not.  pros,  to  the  part  objected 
to.  In  Qmrriiigton  v.  Arthur,  11  M.  &  W.  491  ;  S.  C.  2  D.  N.  S.  1036;  he 
was  allowed  to  do  so  as  to  issues  in  fact,  the  defendant  having  succeeded  on 
other  issues  in  law,  and  having  then  moved  for  judgment,  as  in  case  of  a  non- 
suit. By  3  &  4  W.  4,  c.  42,  s.  33,  "  where  any  nolle  prosequi  shall  have  been 
entered  upon  any  count,  or  as  to  any  part  of  any  declaration,  the  defendant  shall 
be  entitled  to,  and  have  judgment  for,  and  recover  his  reasonable  costs  in  that 
behalf"  This  applies  where  the  nol.  pros,  is  entered  as  to  part  of  the  sum 
claimed;  Williumsv.  S/iarwood,  3  Bing.  N.  C.  331  ;  5  Dowl.  371,  S.  C.  When 
entered  in  consequence  of  a  demurrer,  the  costs  of  the  demurrer  must  be  paid, 
Cioddard  v.  Smith,  2  Salk.  45(5 ;  but  such  costs  need  not  be  paid  or  deducted 
until  the  final  taxation,  Bertram  v.  Gordon,  G  Taunt.  441.  Where  the  plain- 
tiff" in  eff'ect  abandons  his  cause  of  action  as  to  the  other  issues  as  well  as  to  the 
one  on  which  the  nol.  pros,  is  entered,  the  defendant  will  be  entitled  to  the  costs 
of  those  other  issues  also  ;  Godee  v.  Goldsmith,  2  M.  &  W.  102  ;  5  Dowl.  288, 
-S',  C. ;  Coates  v.  Stephens,  2  C.  M.  &  R.  118  ;  3  Dowl.  784,  S.  C  ;  Topliam  v. 
Kidmore,  5  Dowl.  676. 


Nolle  Prosequi  to  the  whole  or  jmrt  of  a  Plea. 

Replication  to  the  other  picas  as  usual.~\  And  the  plaintiff"  as  to  the  said 
causes  of  action  in  the  said  declaration  mentioned,  so  far  as  the  \jsecond'\ 
plea  relates  thereto,  [or  if  the  whole  plea  he  not  admitted,  say  "  so  far  as  the 

said  isecond']  plea  relates  to  a  portion  thereof,  to  wit,  the  sum  of  £~ , 

parcel  of  the  said  sum  in  the  [first]  count  mentioned,"]  says  that  he  will  not 
further  prosecute  his  suit  in  respect  of  the  last  mentioned  causes  of  action  ; 
therefore  as  to  such  last  mentioned  causes  of  action  let  the  defendant  be  ac- 
quitted, and  go  thereof  without  day.  See. 

PARTNERSHIP  OF  THE  PLAINTIFF  AND  DEFENDANT. 
•'  Npn  Assumpsit,"  ante,  229 ;  and  see  ♦'  Bills,"  ante,  2G6. 
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Plea  to  an  Action  against  a  retired  Member  of  a  Firm,  that  when  he 
retired  another  Partner  came  in,  and  that  hy  the  consent  of  all 
Parties  the  Debts  of  the  old  Firm  ivere  transferred  to  the  new. 

Hart  V.  Alexander,  7  C.  &  P.  746 ;  ,S'.  C.  2  M.  &  W.  484.  As  to  plead- 
ing to  a  bill  the  partnership  of  plaintiff  and  defendant,  see  Fox  v.  Frith,  10 
M.  &  W,  131  ;  and  see  a  form  of  plea,  in  an  action  by  two  partners,  of  an 
agreement  between  the  defendant  and  one  of  them,  sufficient  to  defeat  the 
action  ;  Gordon  v.  Ellis,  7  M.  &  G.  G07  ;  »S.  C.  2  D.  &  L.  308.  Subsequent 
partnership  no  defence  to  an  action  for  a  loan ;  Garrard  v.  Harding,  5 
M.  &  G.  477. 


PAYMENT. 


Obs,  As  to  this  defence  in  general,  see  Chit.  Contr. ;  Stark.  Evid. ;  Roscoe  Evid. ; 
Smith's  Mercantile  Law;  "Pleas  of  Accord  and  Satisfaction  in  Goods,  &c."  ante, 
232. 

By  Rules  of  M.  T.  1  Vict.  "  Payment  shall  not  in  any  case  be  allowed  to 
be  given  in  evidence  in  reduction  of  damages  or  debt,  but  shall  be  pleaded 
in  bar. 

"  In  any  case  in  which  the  plaintiff,  in  order  to  avoid  the  expense  of  the 
plea  of  payment,  shall  have  given  credit  in  the  particulars  of  his  demand  for 
any  sum  or  sums  of  money  therein  admitted  to  have  been  paid  to  the  plain- 
tiff, it  shall  not  be  necessary  for  the  defendant  to  plead  the  payment  of  such 
sum  or  sums  of  money. 

"  But  this  Rule  is  not  to  apply  to  cases  where  the  plaintiff,  after  stating 
the  amount  of  his  demand,  states  that  he  seeks  to  recover  a  certain  balance, 
without  giving  credit  for  any  particular  sum  or  sums."  See  as  to  how  the 
particulars  are  affected  by  this  Rule,  a7ite,  49. 

Obs.  The  common  plea  of  payment  will  suffice  when  the  payment  has  been  made 
either  by  cheque,  see  Hough  v.  May,  4  A.  &  E.  954;  or  by  bills  of  exchange 
which  have  since  become  due  and  have  been  paid,  Smart  v.  Nokes,  G  M.  &  G. 
911  ;  or  by  the  delivery  of  goods  as  money,  Cunnun  v.  Wood,  2  M.  &  W.  467; 
or  by  the  transfer  of  money  in  account,  Eyles  v.  F.Uis,  4  Bing.  112  ;  Stewart  v. 
Aberdein,  4  M.  &  W.  218;  or  by  money  which  the  defendant  has  paid  to  a 
third  person,  and  which  lias  been  afterwards  allowed  by  the  plaintiff  in  a 
written  account  with  the  defendant.  Walker  v.  Andrew!^,  3  M.  ^  W.  012;  and 
see  Lawes  v.  East  more,  S  C.  S:.  P.  205;  Bramstun  v.  Robins,  4  Bing.  14.  The 
plea  will  also  suffice  where  it  has  been  agreed  between  the  parties  that  the  debt 
of  one  shall  be  deducted  from  that  of  the  other,  per  Parke,  B.,Pinnoch  v.  Har- 
rison, o  M.  &  W.  5;>7 ;  and  if  two  parties  state  an  account,  and  it  is  allowed 
and  settled  between  them,  that  amounts  to  payment,  and  not  to  set-off,  per 
Alderson,  B.,  Sinclair  v.  Baggclei/,  1  M.  it  W.  314.  Where,  however,  it  is 
doubful  whether  the  facts  amount  to  ])aynient  or  set-off,  it  will  be  better  to  plead 
both  pleas;  sec  I'idgett  v.  Fenny,  1  C.  M.  &  II.  108,  cited  at  length,  ante,  224, 
"Account  stated;"  and  see  Palmer  w  Costcrton,  4  Q.  B.  525. 
Unless  pleaded,  payment  camiot  be  given  in  evidence  even  for  the  purpose  of 
showing  that  no-interest  was  due  on  an  admitted  debt,  Adamsx.  Fulk,  3  Q.  B.  2; 
nor  can  it  be  sliown  in  mitigation  of  damages,  though  a  set-off  on  an  account 
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stated  be  pleaded,  Cuoper  v.  Morccroft,  3  M.  &.  W.  .500;  and  tlie  defendant 
j)i-ovc  entries  of  payments  in  tlie  handwriting:  of  tlio  plaintiH",  Linlei/  v.  Foldni, 
2  Dowl.  7S0 ;  indeed  tlie  reason  for  making  tlic  rnie,  was  to  prevent  a  defend- 
ant who  had  a  case  of  false  payment,  pleading  only  the  general  issue  and  losing 
the  costs  of  that  issue,  but  reducing  the  plaintiff's  claim  to  nominal  damages  by 
the  surprise  thus  cfiected ;  per  Alderson,  B.,  Speck,  v.  r/iilllps,  5  M.  &  W.  282  ; 
and  sec  LuTtl  v.  Ferrand,  1  Dowl.  &  L.  G.'>0. 

Payment  must  be  pleaded  in  all  cases  where  payments,  <is  such,  arc  not  credited  in 
the  particulars;  see  ante,  49.  The  ])lea  will  be  taken  to  apply  to  the  plaintiff's 
demand,  whatever  it  may  be  proved  to  be,  and  therefore  it  is  not  in  general 
necessary  for  the  plaintiff  to  new  assign;  Freeman  v.  Crofts,  4  M.  &  W.  4; 
Jumesv.  Lingliain,  5  15.  N.  C.  551};  sec  ante,  "New  Assignment,"  .'507,  and 
obs.  The  defendant  therefore  cannot,  by  truli/  pleading  payment  of  a  sum 
which  the  plauitiff  does  not  claim  in  the  present  action,  gain  any  advantage ; 
Dj/te  V.  Haivkcr,  1  D.  &  L.  189;  Kcnningluim  v.  Alison,  2  Dowl.  N.  S.  658. 

Pleas  of  payment  to  bills,  ante,  272,  27;5. 

A  defendant  will  not  be  compelled  to  give  particulars  under  a  plea  of  payment ; 
Phipps  v.  Southern,  8  Dowl.  208. 


1 .  General  Plea  of  Payment  to  the  whole  of  a  County  or  to  the 
whole  Declaration,  (l) 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  P."] 

The day  of ,  a.  d. .  (m) 

CD.   "\       And  the  defendant (n)  by  his  attorney,  [as  to  the  said 

ats.  >  first  count  of  the  said  declaration],  says  that  after  the  accruing  of 
A.  B.  '  the  said  several  causes  of  action  in  the  said  [first  count  of  the] 
declaration  mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on 
[(^c.  am/  day{o)  before  date  of  declarallnn'],  he  (p)  paid  to  the  plaintifF(y) 
and  the  plaintiff  then  accepted  (r)  and  received  of  and  from  the  defendant 
divers  sums  of  money,  («)  to  wit,  to  the  amount  of(0  all  the  moneys  in  the 


(/)  This  and  the  succeeding  forms  are  framed  ment  by  one  of  several  who  are  jointly  sued  is 

so  as  to  be  equally  applicable  to  debt  or  as-  /jrimrf  facie   a  payment  by  all,   Wallers  v. 

sumpsit.  Smith,  2  B.  &  Ad.  889 ;  and  payment  by  one 

(in)  As  to  the  date,  see  anie,  21,  note  (fi);  of  several  joint  and  several  makers  of  a  note 

as  to  the  entitling  of  the  cause,  see  ante,  23 ;  may  be  pleaded  as  a  payment  by  the  others, 

name  of  the  court,  anie,  21,  note  (c).  Beaumont  v.  Grcathead,  C.  P.  Hil.  T.  1846. 

(n)  See  the  necessary  variations  where  one  (q)  If  there  be  two  joint  plaintiffs,  a  pay- 

of  several  defendants  pleads, a)i/e, 23;  or  where  ment  <u  one  would  in  general  be  a  payment 

the  plea  is  in  person  and   not  by  attorney,  to  both,  and  may  be  pleaded  as  such  ;  IWler 

rtHfe,  19,  note  (.1).     If  non  assumpsit  or  other  v.  Tuiihv,  6  M.    &  Selw.  156;    Furrer  v. 

plea  is  pleaded  before,  commence  this  pica  Ilulchinsoi),  9  A.  &  E.  641.     If  the  pay- 

"  And  for  a  further  plea  in  ihis  behalf  [as  lo,  ment  has  been  made  to  a  person  whose  re- 

&c.]  ihe  defendant  says,  &c."  ceipt  of  it  makes  it  a  good  payment  against 

Co)  Even  though  the  actual  day  laid  here  the  plaintilf,  it  should  be  pleaded  as  though 

be  before  the  cause  of  action  accrued,  thnt  made  to  plaintilf  himself.      A  plea  of  j)ay- 

will  be  immaterial;  Beeiley  v.  Dolly,  6  B.  N.  ment  to  plaintiff's  wife  was  held  bad  for  not 

C.  37.     See  ante,  45,  note  (6).  averring  that  she  was  his  agent  to  receive  il ; 

(p)  The  plea  may  allege  that  defendant's  Offle^  v.  Ctaii,  2  i\l.  &  G.  172. 

a-^ent  paid,  liennhon  v.  Thelwell,  7  Al.  &  W.  "  (r)  See  ante,  233,  note  (0- 

572;  but  no  advantage  is  gained  by  this  mode  (s)  'ihis  is  sufficient,  though  in  truth  the 

of  pleading,  because  the  replication  may  deny  payment  were  made  in  one  sum  only.      Nor 

Imth  the  payment  and  the  agency,  ibid.     The  is  il  necessary  lo  aver  several  days  on  which 

payment  must    be   by  the   defendant   or  by  distinct  payments  have  been  made, 

some  one  authorized  by  him,  and  if  there  are  (t)  As  lo  the  amount  paid,  see  post,  373, 

several  defendants  the  authority  to  pay  must  note    (c).      This    allegation   only    includes 

come  from  all,  either  expressly  or  impliedly  ;  (/.wk/io/ damages. 
M'huyre  v.  Miller,  13  M.  &  W.  725.     Pay- 
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said  [first  count  of  the]  declaration  mentioned,  in  full  satisfaction  and  dis- 
charge of  all  the  said  causes  and  rights  of  action  therein  mentioned;  (?«)  and 
this  the  defendant  is  ready  to  verify,  (x)  Sec.     [^Counsel's  signature. 


2.  Plea  of  Payment  of  'part  of  a  Claim,  (y) 

In  the  Q.  B.  [or  "  C.  P."  or  <'  Exch.  of  Pleas."] 

The day  of ,  a.  d.  . 

C.  D.  ^      And   the  defendant,  by  his  attorney,  as  to  the  sura   of 

ats.    >  £25,  (^z)  parcel  of  the  said  sum  [_or  "  sums"]  of  money  in  the  said 
A.  B.  ^  declaration  [or  "  second  and  third  counts  of  the  said  declaration,"  (a) 


(m)  Payment  of  a  smaller  sum  cannot  be 
pleaded  in  satisfaction  of  a  greater,  Down  v. 
Hatcher,  10  A.  &  E.  121  ;  unless  some  agree- 
ment, founded  on  good  consideration,  be  siiown 
for  giving  up  the  residue,  such  as  the  pay- 
ment of  part  before  the  day,  or  by  a  stranger 
out  of  his  own  moneys,  Lewis  v.  Jones,  4  B. 
&  C.  506;  or  under  a  creditor's  composition, 
ante,  295,  note  (^)  ;  or  there  be  a  release 
under  seal  of  the  residue.  But  the  damages 
and  costs  ultra  the  debt,  are  not  to  be  esti- 
mated as  a  part  of  the  debt  given  up  in  this 
sense,  and  therefore  payment  of  tlie  amount 
of  the  debt  may  be  well  taken  in  satisfaction 
of  both  debt  and  damages,  and  even  too  it 
seems  of  costs  incurred  ;  Corhett  v.  Sicin- 
biirne,  8  A.  &  E.  673  ;  post,  374,  note  (k). 

(x)  This  conclusion  is  proper;  Ensalt  v. 
Smith.  1  C.  M.  &  R.  522;  Cooper  v.  Phillips, 
ibid.  649.  Where  no  time  for  payment  of  a 
debt  is  provided  by  the  parties,  it  impliedly 
accrues  due  immediately  the  consideiation  for 
it  has  attached,  without  demand;  for  instance, 
in  the  case  of  the  sale  of  goods,  where  no 
credit  was  agreed  upon,  the  price  becomes 
due  on  the  delivery  of  the  goods,  and  if  not 
then  paid,  though  not  demanded,  Norton  v. 
Elam,  2  iM.  &  \V.  464,  per  Parke,  .T.,  there 
is  in  law  a  breach,  and  right  to  (nominal) 
damages,  and  in  such  case  the  plea  should  be 
as  above.  Cases  may  possibly  occur,  when 
the  declaration  contains  a  special  count, 
where  the  debt  was  paid  immediotelu  it  in  law 
accrued  due,  in  strict  performance  of  the  de- 
fendant's promise  as  laid  in  the  declaration  ; 
the  plea  should  then  be  a  simple  traverse  of 
the  breach,  concluding  to  \.\\v  country;  see 
Ensall  V.  Smith,  ubi  supra  ;  Dicken  v.  Neale, 
1  M.  &  VV.  556 ;  and  see  post,  385,  note  (/). 
In  debt  the  statement  of  the  breach  is  meie 
form,  and  cannot  be  traversed ;  Ashbee  v. 
Pidduck,  1  M.  &  W.  564.  A  plea  of  pay- 
ment,  therefore,  in  that  form  of  action,  must, 
as  it  admits  u  debt,  always  conclude  with  a 
verification;  CoodchiUl  v.  I'ledge,  1  i\I,  &  W. 
363;  Mackv.  Rust,  4  Dowl.  206;  Bishton 
V.  Evans,  2  C.  M.  &  R.  12,  per  Parke,  15. ; 
S.  C.  3  Powl.  735 


(  y)  See  the  notes  to  the  last  form.  Where 
there  is  no  doubt  about  the  sum  which  the 
defendant  can  prove  he  has  paid,  it  is  ad- 
visable to  adopt  this  form  ;  because  if  the 
defendant  prove  payment  of  all  which  he 
pleads  as  having  paid,  he  will  get  the  costs 
of  that  issue,  though  he  lose  the  cause. 
If  he  prove  less  than  he  pleads  as  having 
paid,  he  will  be  allowed  for  as  much  as  he 
does  prove  in  the  estimate  of  the  eitent  to 
which  his  defence  reaches,  Cousins  v.  Pad- 
don,  2  C.  M,  &  R.  547 ;  S.  C.  4  Dowl.  438  ; 
Lord  v.  Ferrand,  1  D.  &  L.  630  ;  and  if, 
with  the  help  of  his  other  pleas,  the  aggregate 
of  his  defences  is  enough  to  equal  the  plaia- 
tift"'s  claim,  the  defendant  will  get  the  costs 
of  the  plea  of  payment  with  the  others ;  but  if 
the  aggregate  of  his  defences  is  not  enough 
to  equal  the  plaimifl''s  claim,  the  defend- 
ant will  not  in  such  case  get  any  costs  on  his 
plea  of  payment,  even  though  he  has  been 
put  to  expense  in  proving  that  portion  of  it 
which  he  does  prove,  and  which  nevertheless 
counts  for  him  in  reduction  of  the  damages  ; 
Tuck  v.  Tuck,  5  M.  6c  W.  109;  Moore  v. 
Bullin,  7  A.  iS:  E.  597  ;  Kilner  v.  Bayley,  5 
M,  &  W.  384.  The  same  rule  holds  in  set- 
off, post,  389,  note(0. 

(c)  Where  the  plea  is  to  part  only  of  the 
cause  of  action,  it  is  necessary  to  allege  with 
certainly  in  the  commenceinent  the  sum  to 
which  it  is  intended  to  be  pleaded ;  Dunn  v. 
Di  Nuovo,  3  M.  &  G,  107.  Take  care  that 
it  is  not  pleaded  to  more  than  is  answered  in 
the  body,  otherwise  the  defendant  may  demur, 
Wright  V.  Acres,  6  A.  (Sc  E.  726  ;  and  the 
plea  would  be  bad  after  verdict,  Down  v. 
Hatcher,  10  A.  &  E.  121  ;  but  he  could  not 
sign  judgment.  Wood  v.  /■'«?•»•,  5  Bing.  N.  C. 
247  ;  ante,  p.  21,  note  (  /").  Atiter,  if  there 
be  not  pleas  on  the  record  applied  in  their 
commencement  to  every  pari  of  the  plaintiff's 
demand,  so  that  some  part  is  left  unanswered, 
in  that  case  judgment  may  be  signed  for  the 
unanswered  part ;  Chitty  v.  Dendy,  3  A.  &  E. 
319 ;  Jlenrv  v.  Earl,  8  M.  &  W.  228 :  Chit. 
Arch.  Pr.  8th  ed.  p.  265. 

(<i)  When  part  payment  is  pleaded,  in  tha 
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as  the  case  may  be']  mentioned,  and  the  said  causes  of  action  in  respect 
thereof,  (b)  says  that  after  the  accruing  of  the  said  several  causes  of  action  in 
the  introductory  part  of  this  plea  mentioned,  *  and  before  the  commencement 
of  this  suit,  to  wit,  on  [^•c.  any  day  before  date  of  declaration^,  he  paid  to  the 
plaintiff,  and  the  plaintiff  then  accepted  and  received  from  the  defendant, 
divers  sums  of  money,  to  wit,  to  the  amount  of  £25,  (c)  in  full  satisfaction 
and  discharge  of  all  the  causes  and  rights  of  action  therein  mentioned ;  and 
this  the  defendant  is  ready  to  verify,  &c.     [^Counsel's  signature. 


3.  Replication  denying  the  Payment,  (d) 

And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  [secondly]  above 
pleaded  [jf  the  i^lea  be  to  part  as  in  Form  2,  add  here}'  to  the  sum  of  ^25, 
parcel  of  the  said  sum  of  money  in  the  said  declaration  [or  '  second  and 
third  counts  of  the  said  declaration']  mentioned  and  the  said  causes  of  action 
in  respect  thereof,"  following  the  statement  in  the  introductory  fart  of  the  pleal 
says  that  the  defendant  did  not  pay  to  the  plaintiff,  nor  did  the  plaintiff  accept 
or  receive  (c)  from  the  defendant,  the  said  sums  of  money  in  the  said  [second] 
plea  mentioned,  in  satisfaction  or  discharge  of  the  causes  and  rights  of  action 
therein  mentioned,  in  manner  and  form  as  the  defendant  hath  above  alleged ; 
and  this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


above  form,  lo  a  sum  of  money  parcel  of  se- 
veral counts,  it  is  not  necessary  lo  specify  to 
how  much  of  each  cause  of  action  the  pay- 
ment pleaded  is  meant  to  apply;  Mitchell  v. 
Towtdeu,  7  A.  &  E.  164  ;  Beesleii  v.  Dollt!.  6 
B.  N.  C.  37. 

(/))  This  is  necessary  when  the  plea  is  not 
pleaded  to  a  whole  count,  inasmuch  as  the 
plea  in  the  body  of  it  answers  not  only  the 
£25,  but  the  damages  accrued  by  reason  of 
the  non-payment  thereof;  sec  lleurti  v.  Earl, 
8M.  &  VV.228;  IVheeler  v.  Senior,  7  ftl. 
&  W.  568,  per  Paike,  B.  ;  6'.  C.  9  Dowl. 
270.  If  any  part  of  the  latter  dnmaoes  are 
not  answered  by  the  [.leas,  ihe  pl.iiiitiH' miglit 
sign  judgment  for  them,  i/W(/. ;  and  see  iliuhun 
V.  Fosseit,  7  M.  it  G.  348. 

(c)  When  the  claim  in  the  declaration  is 
of  a  nature  not  to  carry  interest,  and  there  has 
been  no  written  demand  of  it  (ante,  46,  obs. 
7),  the  damages  for  Ihe  non-payment  of  a 
debt  will  be  only  nominal,  and  this  sum  may 
then  a<;rec  with  liiat  mentioned  in  the  intro- 
ductory pait  of  tlie  ple;i,  as  the  plaiulilf  can- 
not insiitule  or  carry  ou  an  action  (or  nominal 
damages,  Beaumont  v.  Grtathead,  C.  P.  Ilil. 
T.  1846  ;  but  where  interest  is  due  as  da- 


mages the  plea  should  cover  it,  see  Hinhon  v. 
Fossett,  7  ai.  ^  G.  348.  Aiiter,  where  the 
interest  is  due  as  a  debt.  The  defendant  need 
not  prove  payment  of  the  whole  sum  stated  in 
the  plea,  if  lie  prove  payment  of  sutbcient  to 
cover  plaintiff's  real  demand  that  willsullice, 
Falcon  v.  Hciin,'2  y.  15.314  ;  and  if  he  prove 
less  than  the  sum  stated  in  the  ])lea,  he  will 
be  allowed  so  much  in  reduction  of  damages, 
Lord  V.  Ferratid,  1  Dowl.  ^:  L.  630. 

((/ )  When  necessary  to  new  assign,  ante, 
p.  367.  Under  this  replication  the  plaintiff 
might  show,  that  alihongh  the  money  was 
really  paid  to  him,  yet  that  snhseijtteut  facts 
occurred  which  annulled  the  effect  of  that 
payment ;  as  that  the  defendant  became  bank- 
rupt, and  the  assignees  lecovered  back  the 
money  from  the  plaintiff  as  having  been  paid 
by  wav  of  fraudulent  preference;  Piitchard 
V.  HitchcocL,  6  M.ii  U.  15!. 

(  <i  )  A  replication  that  "  defendant  did  not 
pay  nor  did  plaintifl'  receive,'' was  held  good 
on  special  demurrer,  Webb  v.  IVcnthtrhti,  1 
B.  N.  C.  502;  but  a  traverse  of  the  accept- 
ance only,  would  sutlice,  as  under  it  l)oth  the 
payment  and  the  acceptance  would  be  in 
issue,  Ridley  \.  Tindall,  7  .A.  it  E.  134. 
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4.  Plea  to  a  Declaration  containing  an  indebitatus  Count,  and  an 
Account  stated ;  that  the  Debts  stated  in  those,  tioo  Counts  are  one 
and  the  same  Sum,  and  Payment  or  other  Defence  to  that  Sum.{f) 

1.  Non  assumpsit  or  other  appropriate  pleas.']     And  [for  a  further  plea]  as 

to  the  sum  of  £ ,  parcel  of  tlie  said  sum  of  money  in  the  [first]  count 

mentioned,  and  as  to  the  sum  of  £ ,  parcel  of  the  said  sum  of  money  in 

the  [last]  count  mentioned,  the  defendant  says  that  the  said  sum  of  £ 

so  found  to  be  due  to  the  plaintiff  on  an  account  stated  as  in  the  said  [last] 

count  mentioned,  is  the  same  sum  of  ^ ,  parcel  of  the  said  sum  of  money 

in  the  said  [first]  count  mentioned  ;  and  that  the  said  two  sums  of  £ 

each  are  one  and  the  same  debt  of  £ ,  and  not  other  or  different  debts 

of  <£ ,  and  that  the  said  account  stated  was  stated  of  and  concerning  and 

included  the  said  sum  in  the  [first]  count  mentioned,  and  no  other  sum  or 
cause  of  action  whatever. 

And  the  defendant  further  says  that  after  the  making  of  the  promises  in 
the  introductory  part  of  this  plea  mentioned  [proceed  as  in  Form  2,  from  the 
asterisk,  observing  the  notes  to  that  form. 


5.  Plea  of  Payment  after  Action  brought,  (g) 

1.  Non  assumpsit  or  other  pica  according  to  the  facts,  except  as  to  the  sum 
paid.]  And  as  to  the  said  sum  of  [^20],  parcel,  &c.,  and  the  said  causes  of 
action  in  respect  thereof,  (//)  the  defendant  says  that  the  plaintiff  ought  not 
further  (i)  to  maintain  his  aforesaid  action  thereof  against  him,  because  he 
saith  that  after  the  commencement  of  this  suit  ["  and  before  the  plaintiff 
declared  therein  as  aforesaid,"  //  such  be  the  fad,]  to  wit,  on  [i^c],  the  de- 
fendant paid  to  the  plaintiff,  and  the  plaintiff  then  accepted  from  the  de- 
fendant, a  large  sum,  to  wit,  the  sum  of  [£25],  (Ic)  in  full  satisfaction  and 
discharge  of  all  the  said  causes  of  action  as  to  the  said  sum  of  [£20],  parcel, 
&c. ;  and  this  the  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 


(/)    See    observations,   6cc.    "    Account  (/i)  This  is  correct;   Henry  v.  Earl,  8  M. 

Stated,"  ante,  240;   and  see  ante,  p.   327,  &  \V.  228 ;  anfe,  23,  note  (/). 
note  (r).    This  mode  of  pleading  to  the  ac-  (i)  See  ante,  25,  note(t). 

count  stated  was  held  good  on  special  de-  (k)  It  seeras  that  the  plea  would  not  be 

murrer  by  the  Court  of  Q.  B.  iu  Cattle  v.  bad  if  the  sum  mentioned  here  were  the  same 

Field,  May  1,  1846,  11.  Hill  for  the  defend-  sum  as  that  to  which  the  plea  is  pleaded; 

ant,  Pearson  counsel  for  the   pbintiff;  and  on/e,  373,  note  (c) ;  Beaumont  v.  Greathead, 

by  the   Exchequer  in    Hammond  v.  Dauson,  15  L.  J.  130,  C.  P.     13ut  of  course,  as  the 

April  29,  1846.  plaintiff  acquires  a  right  to  costs  after  writ 

(g)  See   notes  (n)    and  (a),   ante,   372,  issued,  Francis  v.  Criiwell,  5  B.  &c  A]d.  B86, 

and  notes  (6)  and(c),  373.    As  lo  when  de-  Lee  v.  Levp,  4  B.  &  C.  390,  it  would  require 

feiidant  may  settle  an  action  without  the  con-  strong  proof  lo  show   ihat  the   plaintiff  ac- 

currenccof  the  plaintiff 's  attorney,  see  1  Chit.  cepted  the  amount  of  the  debt  only  in  full  sa- 

Arch.  Prac.  87,  8th  ed  ;  Quested  v.  Callis.  tisfaction.     See  a.\so  Corbett  v.  Swinburne,  6 

10  .M.  ^c  W.  18  ;  Clarke  v.  i;:„ith,  G  M.  is.  C.  A.  5c  E.  G73. 
1051. 
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ment  if  the  plaintiff  ought  farther  to  inaiiUaiu  his  aforesaid  action  thereof 
against  him,  &c.    [Counsel's  signalurc. 


PAYMENT  INTO  COURT. 


Obs,  By  rules  T.  T.  1  Vict.  1S3S,  where  money  is  paid  into  Court,  such  payment  shall 
be  pleaded  in  all  cases  and  as  near  as  may  be  in  the  following  form,  mutatis 
mutandis. 
These  rules  are  founded  on  the  statute  3  &  4  W.  1,  c.  42,  s.  21,  whereby  it  is 
enacted,  "  that  it  shall  be  lawful  foi-  the  defendant  in  all  personal  actions  (^except 
actions  for  assault  and  battery,  false  imprisonment,  libel,  slander,  malicious  arrest 
or  prosecution,  criminal  conversation,  or  debauching  of  the  plaintiff's  daughter 
or  servant),  by  leave  of  any  of  the  superior  Courts  where  such  action  is  pend- 
ing, or  judge  of  any  of  the  superior  Courts,  to  pay  into  Court  a  sum  of  money  by 
way  of  compensation  or  amends,  in  such  manner  and  nnder  such  ixgulations  as 
to  the  payment  of  costs  and  the  form  of  pleading,  as  the  said  judges  or  such 
eight  or  more  of  them  as  aforesaid  shall,  by  any  rules  or  orders  by  them  to  be 
from  time  to  time  made,  order  and  direct." 
Sec  the  law  on  this  plea  in  "  Torts,  &c."  post. 

Uy  the  New  Rules  on  Pleading,  reg.  18,  "  no  rule  or  judge's  order  to  pay  money 
into  Court  shall  be  necessary  (except  under  the  .'3  &  4  VV.  4,  c.  42,  s.  21),  but 
the  money  shall  be  paid  to  the  proper  officer  of  each  Court,  who  shdl  give  a 
receipt  for  the  amount  on  the  margin  of  the  plea,  and  the  said  sum  shall  be  paid 
out  to  the  plaintiff  on  demand."     As  to  the  practice,  &c.,  sec  2  Chit.  Arch.  8th 
ed.  vol.  ii.  c.  ix. 
Care  must  be  taken  to  pay  into  Court  a  sum  sufficient  to  satisfy  the  full  claim  to 
damages  to  ttie  time  the  plea  is  pleaded.     If  interest  be  claimable,  it  must  be 
calculated  to  the  time  of  payment,  and  not  merely  to  the  time  the  writ  was 
issued  ;  Kidd  v.  }\'alker,  2  B.  &  Ad.  705  ;   1  Dowl.  331,  S.  C.     If  money  be 
paid  into  Court,  but  the  defendant  omit  to  plead  the  payment,  the  defendant  is 
not  entitled  to  costs;  Adelaide  v.  Bootli,  1  Bing.  N.  C.  693.     An  amendment 
by  adding  a  plea  of  payment,  or  by  increasing  the  sum  before  paid  in  on  a  plea 
of  payment,  would  in  general  be  allowed  on  terms.     If  money  be  ofl'ered  by  the 
defendant  and  refused  by  the  plaintiff,  on  a  summons  before  declaration  (as  to 
which  see  2  Arch,  by  Chit.  8th  cd. ;   Cumming  v.  Columbino,  6  Dowl.  373 ; 
Parso7is  v.  Pitcher,  ibid.  432,)  the  defendant  will  not  be  entitled  to  the  sub- 
sequent costs  unless  such  money  be  afterwards  paid  into  Court  on  a  plea  ;  Cover 
V.  Elkins,  3  M.  &  W.  21G ;  S.  C  6  Dowl.  335  ;  4  B.  N.  C.  30G,  S.  C.     But  if 
plaintiff  refuse  to  accept  the  money  on  summons,  and  afterwards  take  it  out  of 
Court,  it  is  considered  prima  facie  as  vexations  conduct  on  his  part,  and  tbere- 
fore  disentitling  him  to  the  costs  after  the  off'er,  unless  explained.    See  ]V HUh  v. 
Darke,  Tyr.  &  CJr.  503  ;  Joucs  v.  Otccn,  1  Dowl.  5G5  ;  2  C.  &  J.  47G,  S.  C; 
Hale  V.  Baku;  2  Dowl.  125  ;  Kelli/v.  Flint,  5  Dowl.  293;  as  by  showing  on 
affidavit  that  he  could  not  sooner  ascertain  the  amount  of  damages,  Ackroi/d  v. 
Reet/,  5  IVl.  &  W.  542  ;  but  the  Court  will  not  interfere  to  give  defendant  his 
costs  unless  he  have  made  a  previous  application  to  the  master  ,   Roc  v.  Cobhum, 
6  Dowl.  G28.     On  the   other  hand,  an  abandoned  summons  of  the  defendant 
offering  more  than  he  afterwards  pays  into  Court,  may  be  used  as  evidence 
against  him  at  the  trial:   Ihmmctt  v.   Young,  1  Car.  i^'  M.  4G5. 
Effect  of,  us  an  admission. — See  in  general  Roscoe  on  Kvid.  Gth  ed.  p.  15  ;  Stark. 

Evid.  3d  edit.  p.  14  ;  2  Arch,  by  Chit.  8th  ed.  vol.  ii.  ch.  ix. 
1.  When  pleaded  lo  an  indebitatus  count  ]  It  admits  that  defendant  was  indebted 
on  the  causes  of  action  as  described  in  those  counts  to  the  extent  of  the  money  paid 
in  on  them,  Kingimm  v.  Rubins,  5  M.  &  W.  Dl  ;  hui  no  fiu-llier,  though  the 
plaintiff  prove  a  single  contract  exceeding  in  value  the  amount  j)aid  into  Court, 
Steuvcnsonv.  Corporation  of  Berwick,  1  Q.  B.  151  ;  doff' v.  llnrris,  5  M.  iV'  G. 
573  ;  it  admits  also  the  validity  of  every  species  of  claim  mentioned  in  the  par- 
ticulars accompanying  the  counts  on  wliicii  it  is  paid  in,  and  that  some  damages 
are  due  on  each,  Elgur  v.  Watson,  1  Car.  &  M.  l'J4  ;  and  it  admits  the  plain- 
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tiff's  character  in  which  he  sues,  Lipscomhe  v.  Holmes,  2  Camp.  441  ;  and  his 
sole  right  to  the  money  sued  for,  Walkei'  v.  Rawson,  1  Mood.  &  Rob.  250  ; 
S.  C.  5  C.  &  P.  486 ;  and  that  the  defendants  are  properly  sued  jointly,  Ravens- 
croft  V.  Wise,  1  C.  M.  &  R.  203  ;  if  the  plea  be  pleaded  by  all  the  defendants, 
Siupleton  V.  Noel,  6  M.  &  W.  9 ;  S.  C.  8  Dowl.  196  ;  aliter  if  pleaded  by  only 
one  defendant,  Elliot  v.  Morgan,  7  C.  &  P.  334 ;  it  also  admits  that  the  action  is 
not  brought  too  soon,  Harrison  v.  Douglas,  3  A.  &  E.  396  ;  but  all  these  ad- 
missions only  operate  to  the  extent  of  the  amount  paid  into  Coui't,  Archer  v. 
English,  1  M.  &  G.  873. 

2.  When  pleaded  to  a  special  count.'] — It  admits  the  contract  as  laid,  and  therefore 
that  it  is  properly  stamped,  &c.,  Israel  v.  Benjamin,  3  Camp.  46 ;  and  that 
nominal  damages  are  due  on  it,  Archer  v.  English,  1  M.  &  G.  873  ;  and  this  the 
defendant  cannot  give  evidence  to  controvert,  Lloi/d  v.  Walkey,  9  C.  &  P.  771  ; 
still  less  will  he  be  allowed  to  give  evidence  of  facts  under  this  plea  even  in  miti- 
gation of  damages,  which,  if  pleaded  before,  would  have  been  a  bar  to  the  action, 
Speck  V.  Phillips,  5  M.  &  W.  279;  S.  C  7  Dowl.  470;  and  it  admits  all  the 
material,  but  not  the  immaterial,  averments  in  the  declaration,  as  sums  of  money 
laid  under  a  videlicet ;  Cooper  v.  Blick,  2  Q.  B.  915.  In  use  and  occupation  it 
admits  plaintiff's  title  and  his  sole  title;  Dolbj/  v.  lies,  11  A.SzE.  335  ;  and  see 
Attwood  V.  Taylor,  1  M.  &  G.  280.  If  paid  in  on  a  promissory  note  payable 
by  instalments,  it  only  admits  the  amount  of  instalments  as  due  which  the  money 
paid  in  will  cover,  and  does  not  preclude  the  statute  of  limitations  being  pleaded 
to  the  others;  Reidx.  Dickons,  5  B.  &  Ad.  499 ;  Jonrdain  v.  Johnson,  2  C.  M. 
&  R.  566. 

Where  some  money  is  due  on  the  indebitatus  counts,  and  t\e  declaration  contains 
also  special  counts,  as  to  which  the  defendant  wishes  to  m^ke  no  admissions,  he 
may  secure  that  object  by  expressly  restricting  the  plea  of  payment  into  Court 
to  the  former  counts ;  Charles  v.  Branker,  11  M.  &  W.  743 ;  S.  C.  I  Dowl.  & 
L.  889;  Bonne  v.  Thompson,  4  Q.  B.  543.  Where  the  plaintiff  has  two  counts 
in  his  declaration,  upon  either  of  which  he  can  recover  his  demand,  as  a  count 
for  goods  sold,  and  upon  an  account  stated  as  to  the  price,  it  suffices  to  pay  money 
into  Court  upon  one  only  of  such  counts ;  Early  v.  Bowman,  1  B.  &  Ad.  89 ; 
Stafford  v.  Clarke,  2  Bing.  377;  1  C.  &  P.  703,  S.  C;  Evereth  v.  Bell,  7 
Taunt.  450;  but  see  note,  p.  327,  and  note  (/),  p.  374. 

As  to  pleading  payment  into  Court  where  the  debt  is  under  40s.  see  Farrant  v. 
Morgan,  3  Dowl.  P.  C.  792 ;  S.  C.  2  C.  M.  &  R.  252 ;  or  recoverable  under  a 
Court  of  Requests  Act,  Turner  v.  Barnard,  1  M.  &  W.  580  ;  S.  C.  5  Dowl. 
170  ;  and  see  Jordan  v.  Berwick,  9  M.  &  W.  3  ;  S.C.I  Dowl.  N.  S.  1 02.  The 
plea  of  payment  into  Court  puts  the  plaintiff  on  proof  of  a  demand  beyond  the 
amount  paid  into  Court.  The  defendant  has  no  evidence  to  adduce  that  he  has 
paid  in  the  money.  Difference  between  a  plea  of  lender  and  one  of  payment  of 
money  into  Court;   Turner  v.  Crossley,  3  M.  &  W.  43. 


1.  Plea  of  Payment  into  Court.  (I) 

The  defendant,  by his  attorney,  as  to  the  said  cau.ses  of  action  in  the 

declaration  mentioned,  except  (m)  as  to  the  sum  of  £ [the  sum  paid  in], 

parcel  of  the  said  sums  of  money  in  the  said  ["  second  and  third"]  counts 
mentioned,  (n)  and  the  causes  of  action  in  respect  thereof,  says  \jipn  assumpsit 


(I)  Date,  entitling,  &c.  ante,  21 .   See  form  Ticemlow  v.  Askey,  3  M.  &  W.  495  ;  S.C.6 

to  an  action  by  assignees  of  a  bankrupt,  Clarke  Dowl.  597. 

V.  Nicholson,  6  C.  6c  P.  712.  (»)  It  is  not  necessary  to  specify  bow  much 

(m)  Pleas  in  denial  will  not  lie  allowed  to  of  the  sum  paid  into  (^ourt  is  meant  to  be 

any  part  of  the  cause  of  action  covered  Ijy  the  applied   lo  each  particular  count;  Jonrdain 

plea  of  payment  into   Court;    'I'hompson  v.  v.  Johnson,  2  C.  M.  &i  II.  564;  Marshall  v. 

yac/«.);/,  1  M.&  G.242  ;  i.  C.  8  Dowl.591.  Whiteside,]    M.   &    W.  192.     Exception  in 

Effect  of  so  pleading,  l''ischer  v.  Aidt,  3  IVl.  the  case  of  a  bill,  post,  Form  4,  note(n),  378. 
&   VV.  486;    6.C'.  6  Dowl.  594;    and  sec 
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or  any  other  applicable  plea  :  if  another  plea  be  pleaded  to  the  part  to  which 
the  money  is  not  paid  in,  commence  it  thus  : 

And  for  a  further  plea  in  this  behalf  to  the  said  causes  of  action,  except 
as  in  the  introductory  part  of  the  last  plea  is  excepted,  the  defendant  says,  &c. 

And  as  to  the  said  sum  of  ^50  \_the  sum  to  which  the  plea  is  pleaded^, 
parcel,  &c.,  and  the  said  causes  of  action  in  respect  thereof,  (o)  the  defend- 
ant (p)  says  that  the  plaintiff  ought  not  further  (q)  to  maintain  his  action, 
because  the  defendant  now  brings  into  Court  the  sum  of  ^50  (r)  [in  debt 
add  here  "  and  also  the  further  sum  of  (1«.)"]  ready  to  be  paid  to  the  plain- 
tiff; and  tiie  defendant  further  says*  that  the  plaintiff  has  not  sustained 
damages  [m  debt  say  "  that  he  never  was(«)  indebted  to  the  plaintiff"]  to  a 
greater  amount  than  the  said  sum  of  £50  {in  debt  add  here  "  and  that  the 
plaintiff  has  not  sustained  damages  (f)  to  a  greater  amount  that  the  said  sum 
of  (I*-)"]  in  respect  of  the  causes  of  action  in  the  declaration  mentioned 
\_or  "  in  the  introductory  part  of  this  plea  mentioned."]  And  this  he  is 
ready  to  verify  ;  wherefore  he  prays  judgment  (m)  if  the  plaintiff  ought 
further  to  maintain  his  action  thereof.     [^Counsel's  signature. 


2.  Replication — Tailing  the  Money  out  of  Court  in  Satisfaction,  (cc) 

Commencement,  ante,  23.]     The  plaintiff,  as  to  the  said  plea  to  the  said  sum 

of  £ ,  parcel  \_8fC.  following  the  statement  in  the  plea],  accepts  and  takes 


(o)  This  is  proper,  otherwise  the  plaintiff 
might  sign  judgment  for  any  damages  left 
unanswered,  Henry  v.  Earl,  8  M.  &c  W.  228  ; 
but  the  words  "  causes  of  action"  include 
damages,  Treston  v.  Barriugton,  16  L.J.  2, 
Exch. 

(p)  Justices  and  others  paying  money  into 
Court  under  particular  statutes  need  not  state 
the  character  in  which  they  do  so  ;  Aston  v. 
FerfcM,  3  U.&:  L. 655;  S.  C.  15  M.  &  W.  385. 

(7)  The  plea  is  specially  demurrable  if 
this  word  be  omitted  ;  Hall  v.  Cole,  4  A.  &  E. 
577  ;  Turner  v.  Crossley,  3  M.  &  W.  43  ; 
Roslin  V.  Muggeridge,  16  L.  J.  38,  Exch. 

(r)  Take  care  to  pay  enough  in  to  cover 
interest,  &c.  or  any  other  damages  that  may 
have  accrued  in  respect  of  the  causes  of  ac- 
tion confessed  by  tiiis  plea,  up  to  the  time 
when  the  money  is  paid  in  ;  Kidd  v.  Walker, 
2  B.  &  Ado).  705;  nipra,  obs.  If  the  debt 
alone  be  accepted  as  and  for  both  debt  and 
damages, an  action  cannot  be  afterwards  main- 
tained  for  nominal  damages  only  ;  Beuummtt 
V.  Greuthead,  3  I).  &  L.^631  ;  S.C.  2  Cora. 
B.  ante,  373,  note  (r). 

(s)  I5y  these  words  an  i<sue  is  raised  as  to 
the  original  existence  of  the  debt ;  Green  v. 
Marsh,  5  Dowl.669;  see  post,  378,  n.  (3). 

(t)  This  is  necessary  in  debt;  Lowe  v. 
Steel.  3  D.  &  L.  662  ;  6..C.  15  M.  &  W.  380. 

(u)  I  he  prayer  of  judgment  is  necessary, 
Shiirinan  v.  Stevenson,  2  C.  M.  &  R.  75  ; 
i'  C.  3  Dowl.  709  ;  Coales  v.  Stephens,  2  C.  iM. 
&  U .  118;  indeed  the  above  form  ouoht  to  be 
strictly  adheied  to,  Baileu  v.  Sweeting,  12 
M.  &\V.6l6. 

(r)  Where  the  money  is  paid  into  Court  on 
part  of  an  indebilatns  count,  lliis  replication 
is  generally  proper,  and  the  plaiuliff  may  then 


proceed  for  his  further  claim  on  the  other 
issues  ;  he  may  take  the  money  out  of  Court 
at  once  ;  but  cannot  tax  the  costs  of  the  issue 
until  the  cause  is  ended  ;  Canty  v.  Gyll,  5 
Scott,  N.  R.  819;  5'.  C.  4  M.  &  G.  907. 
Where,  however,  the  defendant  has  not  paid 
into  Court  sufficient  to  cover  interest,  6i:c.  (see 
supra,  375,  obs.)  or  where  more  is  claimed  on 
the  contract  on  which  the  money  is  paid  in, 
the  next  form  is  proper;  post,  378,  n.  (s). 

By  the  Rule  T.  T.  1  Vict.,  the  plaintiff, 
after  delivery  of  a  plea  of  payment  of  money 
into  Court,  shall  be  at  liberty  to  reply  to  the 
same  by  accepting  the  sum  so  paid  into  Court 
in  full  satisfaction  and  discharge  of  the  cause 
of  action  in  respect  of  which  it  has  been  paid 
in;  and  he  shall  be  at  liberty  in  that  case  to 
tax  his  costs  of  suit,  and  in  case  of  non-pay- 
ment thereof  within  forty-eight  hours,  to  sign 
judgment  for  his  costs  of  suit  so  taxed  ;  or 
the  plaintiff  may  reply  that  he  has  sustained 
damages  (or  "  that  the  defendant  was  and  is 
indebted  to  him,"  as  the  case  may  be,)  to  a 
greater  amount  than  the  said  sum  ;  and  in  the 
event  of  an  issue  thereon  being  found  for  the 
defendant,  the  defendant  shall  be  entitled  to 
judgment  and  his  costs  of  suit.  Where  the 
defendant  pleads  payment  of  money  into 
Court  to  part,  and  other  pleas  to  the  resi- 
due of  the  plaintiff's  demand  which  are  true, 
and  the  necessity  for  which  has  arisen  incon- 
sequence of  the  plaintiff's  claiming  in  the 
declaration  more  than  was  due  to  him,  the 
plaintiff  cannot  pass  over  those  other  pK-as 
unnoticed  ;  and  if  he  do,  the  Court  will  give 
leave  to  the  defendant  to  sign  judgment  of 
nonpros,  unless  the  plaintiff  amends  his  repli- 
cation on  payment  of  costs,  or  consents  to  tax- 
ation of  costs  as  upon  a  nol.  pros,  in  respect 
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out  of  the  said  Court  the  said  sum  of  £ in  full  satisfaction  and  discharge 

of  the  said  causes  of  action  [or  "  said  debt"]  in  the  introductory  part  of  that 
plea  [or  "  said  declaration,"  if  the  plea  be  pleaded  to  the  whole  declaration] 
mentioned  ;  therefore,  as  to  such  last-mentioned  causes  of  action,  {ii)  [or 
"  debt"]  the  plaintiff  is  satisfied,  and  he  prays  judgment (x)  for  his  costs 
and  charges  in  this  behalf. 

3.  Replication  to  Payment  into  Court,  claiming  a  further  Sum.  (y) 
Commencement,  ante,  23.]     The  plaintiff,  as  to  the  said  plea  to  the  said  sum 

of  £ ,  parcel,  [S^-c.  follmving  the  statement  in  the  plea],  saith  that  he  ought 

not  to  be  barred  from  further  maintaining  his  aforesaid  action  thereof  against 
the  defendant,  because  he   saith   that  he  hath  sustained  damages  (z)  to  a 

greater  amount  than  the  said  sum  of  £ [the  amount  paid  into  Court]  in 

respect  of  the  causes  of  action  in  the  ["  first  count  of  the"]  declaration  [or 
"  introductory  part  of  the  said  second  plea"]  mentioned,  and  this  the  plaintiff 
prays  may  be  inquired  of  by  the  country,  &c. 

4.  Drawer  v.  Acceptor  of  a  Bill,  Plea  that  the  Acceptance  as  to 
Part  mas  for  Plaintiff's  Accommodation,  and  Payment  into  Court 
of  the  Residue,  (a) 
Commencement,  ante,  21,  24.]     The  defendant,  by his  attorney,  as  to 

the  said  [first]  count,  saith  that  the  plaintiff  ought  not  further  to  maintain 


of  the  unanswered  pleas ;  Topham  v.  Kid- 
more,  5  Dowl.  676.  If  the  plaintiff  enter  a 
nol.  pros,  to  those  pleas  the  defendant  will  be 
entitled  to  the  costs  in  respect  of  the  issues 
on  them  ;  Godee  v.  Goldsmith,  2  M.  &  W. 
202  ;  5  Dowl.  288,  S.  C. ;  and  Emmett  v. 
Staiiden,  3  M.  &  W.  497.  It  is  no  discon- 
tinuance if  the  plaintiff  do  not  reply  to  the 
plea  of  payment  of  money  into  Court  before 
going  to  tiial  on  the  other  issues,  as  he  may 
enter  a  nol.  pros,  on  the  former,  even  after 
verdict ;  Fallows  v.  Bird,  2  C.  M.  &  R.  457  ; 
avte,  369,  "  Nol.  Pros."  If  the  defendant 
be  under  terms  of  pleading  issuably,  the 
plaintiff  is  not  precluded,  by  taking  the  mo- 
ney out  of  Court  in  satisfaction  of  part  of 
the  claim,  from  signing  judgment  on  the 
other  counts  to  which  non  issuable  pleas  are 
pleaded  ;  Verhist  v.  De  Keysen.S  D.  &  L.  392. 

(u)  When  the  plea  is  pleaded  to  part  of 
the  plaintiff's  claim,  the  remainder  being  met 
by  other  defences,  such  as  payment,  &c.,  smce 
by  originally  claiming  too  much,  the  plaintiff 
has  rendered  the  pleading  such  other  pleas 
necessary  on  the  part  of  the  defendant,  he 
cannot  by  taking  the  money  out  of  Court,  in 
discharge  of  the  whole  cause  of  action,  avoid 
paying  the  costs  of  those  other  pleas  to  the 
defendant ;  Topham  v.Kidmore,  6  Dowl.  676 ; 
Emmett  v.  Staudeu,  3  IM.  &  ^^'.  497  ;  Godee 
V.  Goldimith,  2  M.  6c  W.  202  ;  S.  C.  5  Dowl, 
288;  Harrison  v.  Booth,  P'.xch.  28th  Jan. 
1847  ;  but  if  money  be  paid  into  Court  on  the 
whole  declaration,  the  rule  it  seems  would  be 
otherwise  ;  Crates  v.  Steietis,  2  C.  M.  6c  R. 
118;  S.  C.  3  Dowl.  704  ;  atite,  377,  n.  (x). 

(i)  As  to  the  prayer  of  judgment,  see  Price 
Duggan,  2  M.  &  G.  642,  note  (ft). 


(y)  When  advisable  to  adopt  this  replica- 
tion, ante,  377,  note  (i).  In  general  it  gives 
the  plaintiff  the  right  to  begin  at  the  trial, 
though  other  pleas  in  confession  are  pleaded  ; 
Booth  V.  Alihes,  4.  D.  &  L.  52. 

(z)  This  would  be  applicable  in  debt  where 
the  plaintiff  contends  that  the  sum  paid  in  as 
damages  is  not  sufficient.  If  the  plea  of  pay- 
ment into  Court  be  applied  to  more  than  the 
sum  %vhich  is  actually  paid  in,  the  plaintiff 
may  reply  "  that  the  defendant  was  and  still 
is  indebted  to  him  to  a  greater  amount  than 

the  said  sum  of£ ,"  &c.     (See  Faithful 

V.  Ashley,  1  Q.  B.  183  ;  S.  C.  9  Dowl.  553.) 

(a)  VVhen  one  of  the  counts  in  the  decla- 
ration is  on  a  bill  or  note,  a  plea  of  payment 
into  Court  to  it  must  specify  precisely  how 
much  of  the  money  paid  into  Court  is  meant 
to  apply  to  the  bill  ;  for  the  plea  of  payment 
into  Court  being  in  the  nature  of  a  plea  of 
7ion  assumpsit,  as  to  the  residue  not  paid  into 
Court,  is  inapplicable  to  a  count  on  a  bill  of 
exchange,  ante,  265  ;  Jourdaiii  v.  Johnson.  2 
C.  M.  &  R.  564.  If.  however,  the  plaintiff 
join  issue  on  such  a  plea,  the  defendant  may 
give  in  evidence  any  defence  that  would  have 
been  admissible  under  the  old  general  issue  ; 
Fiiilauson  v.  Mackenzie,  3  Bing.  N.  C.  824  ; 
Harris  v.  Bushell.  2  Dowl.  N.  S.  514.  The 
proper  course  is  to  plead,  as  above,  the  pay- 
ment of  money  into  Court  as  to  part  of  the 
cause  of  action  on  the  bill,  and  then  to  show 
a  failure  of  consideration  (or  any  other  de- 
fence, as  ayite,  "  Bills,"  p.  275,  &c.)  to  the 
residue  ;  Annfield  v.  Burgin,  6  M.  &  W.  281  ; 
S.  C.  8  Dowl.  247. 
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his  action  thereof  against  the  defendant,  because  the  defendant  now  brings 
into  Court  tlie  sum  of  4:,"105  '[the  prt77  of  the  bill  to  which  the  defendant  has 
no  defence,  and  any  further  mm  that  viaij  he  due  for  interest  on  it,  ^x.,  sec 
ante,  377,  note  («/),]  ready  to  be  paid  to  the  plaintiff;  and  the  defendant 
further  saith  that  he  accepted  the  said  bill  entirely  for  the  accommodation  of 
the  plaintiff,  except  so  far  as  respects  the  sum  of  ^100,  (b)  part  of  the  money 
in  the  said  bill  specified,  and  which  is  included  in  the  said  sum  so  paid  into 
Court  as  aforesaid,  and  that  there  never  was  any  value  or  consideration  for 
such  acceptance,  or  for  the  defendant  i)aying  the  amount  of  the  said  bill  or 
any  part  thereof,  except  as  aforesaid,  and  the  plaintiff  always  held  and  now 
holds  the  same  without  value  or  consideration,  save  as  in  this  plea  before 
mentioned;  and  the  defendant  further  saith  [conclude  as  in  Form  1,  p.  377, 
from  the  asterisk,  and  add  pleas  to  the  residue  of  the  declaration. 


PROMISSORY  NOTES. 


Obs.  See  the  declarations,  atilc,  167.  Nan  assumpsic  cannot  be  pleaded  to  a  count  on  a 
note;  wn^e,  "  Bills,"  obs.,  p.  2G5.  Pleas  to  notes  may  easily  be  framed  from 
those  on  bills,  (ante,  267  to  289,)  bearing  in  mind  that  the  maker  of  a  note 
stands  in  the  position  of  the  acceptor  of  a  bill,  and  the  paj/ce  of  a  note,  loficn  lie 
indorses  it,  in  that  of  the  druiver  of  a  bill ;  but  though  the  indorscr  of  a  bill  is  in 
the  nature  of  a  new  draicer,  the  indorscr  of  a  note  is  not  in  the  situation  of  a 
new  maker :  GioinneU  v.  Herbert,  5  A.  &  £.  436. 


1.  Drawer  or  Indorsee  v.  Maker,  denial  of  making. 

Commencement,  ante,  21,  21.]     The  defendant,  by his  attorney,  as  to 

the  said  [first]  count,  saith  that  he  did  not  make  the  said  promissory  not  in 
that  count  mentioned  as  therein  alleged,  and  of  this  he  puts  himself  upon 
the  country,  &c.  \_Add  plea  to  the  residue  of  the  declaration  as  ante,  267, 
Form  1,  and  observe  the  notes  to  that  form. 


2.  Indorsee  v.  Maker,  denial  of  Indorsement. 

As  ante,  267,  Form  2,  substituting  the  words  "  promissory  note"  for  "  bill 
of  exchange." 


3.  Indorsee  v.  Payee,  denial  of  Presentment  for  Payment. 

As  ante,  268,  Form  5,  substituting  the  words  "  promissory  note"  for  "  bill 
of  exchange." 


(/»)  It  will  be  observed  that  this  sum  is  less       the  latter  must  include  all  interest,  kc,  due 
than  the  sum  actually  paid  into  court,  because       ou  the  former ;  ante,  277,  note  (7). 
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4.  Indorsee  v.  one  of  two  Makers  of  a  Note,  that  the  Executor  of  the 
other  Maker  paid  it  to  the  Indorser  before  Indorsement  to  Plaintiff, 
who  took  it  with  Notice. 

Commencement,  ante,  21,  24,]  —  Says  that  the  said  note  was  made  by  one 
J.  G.  together  and  jointly  with  the  defendant,  and  not  by  the  defendant 
alone,  and  that  the  said  J.  G.  heretofore  and  in  his  lifetime,  to  wit,  on  [(^c], 
duly  made  and  published  his  last  will  and  testament  in  writing,  and  thereby, 
amongst  other  things,  appointed  one  J.  B.  executor  thereof,  and  that  the 
said  J.  G.  afterwards,  to  wit,  on  [^^c.],  died,  without  revoking  or  altering  his 
said  will  as  to  the  said  appointment  of  an  executor  thereof,  and  that  thereupon 
afterwards  and  after  the  death  of  the  said  J.  G.,  to  wit,  on  [^I'c.],  the  said 
J,  B.  took  upon  himself  the  burthen  of  the  execution  of  the  said  last  will  and 
testament,  and  as  such  executor  as  aforesaid  administered  divers  goods  and 
chattels  which  were  of  the  said  J.  G.  deceased  at  the  time  of  his  death  ;  and 
the  said  defendant  further  saith  that  afterwards  and  after  the  death  of  the 
said  J.  G.  and  after  the  said  J.  B.  had  so  taken  upon  himself  the  burthen  of 
the  execution  of  the  said  will  as  aforesaid,  and  before  [^proceed  as  ante,  273, 
Form  19,  from  the  asterisk,  observing  the  notes  there,  and  substituting  the 
word  "  note"  for  "  bill." 

PUBLIC  COMPANY— RAILWAY. 


Obs.  The  pleas  to  the  declarations,  ante,  172,  174,  for  not  transferring  or  accepting 
railway  shares  will  be  similar  to  those  given  under  the  head  of  "  Sale  of  Goods," 
post,  385. 

In  Woolmer  v.  Tobi/,  which  was  an  action  by  a  managing  committee  against  an 
allottee  of  shares,  for  the  expenses  of  an  undertaking  which  had  been  abandoned, 
the  points  taken  for  the  defendant  were — 1.  That  the  plaintiff  and  defendant 
were  partners.  2.  That  between  the  time  of  the  defendant's  offer  to  take  the 
shares  and  the  actual  allotment,  there  had  been  a  change  in  the  members  of  the 
managing  committee.  .3.  That  the  committee  bad  not  allotted  all  the  shares 
which  by  their  prospectus  they  had  stated  their  capital  was  to  be  raised  for. 
4.  That  the  scheme  was  abandoned  before  going  to  parliament,  o.  Variance 
between  the  contract  as  stated  and  that  proved,  viz.  in  the  allotment  of  the 
whole  number  of  shares,  and  in  going  to  parliament  with  the  bill.  6.  That  only 
the  actual  expenses,  and  not  the  whole  deposit  could  be  recovered.  7.  Misdi- 
rection of  the  judge  at  the  trial,  in  stating  that  two  months  was  not  an  unreason- 
able time  in  which  to  allot  the  shares,  the  i-eal  question  being  whether,  under 
the  circumstances,  it  was  jnoper  to  allot  the  shares  at  all  after  a  panic  in  the 
market.  8.  In  arrest  of  judgment,  because  the  declaration  contained  no  aver- 
ment that  the  whole  number  of  shares  had  been  allotted.  The  Court  of  Q.  B., 
in  E.  T.  184G,  granted  a  rule  to  show  cause  on  all  these  points. 

In  Watslab  v.  Spottisuoode,  which  was  an  action  bi/  an  allottee  against  pi-ovisional 
directors  to  recover  money  which  he  had  paid  as  a  deposit  on  scrip  in  a  scheme 
since  abandoned,  the  points  taken  for  the  defendants  were — 1.  That  under  the 
7  &  8  Vict.  c.  110,  ss.  2,  21)  and  2'),  the  provisional  directors  had  power  to  do 
those  acts  only  whirli  arc  there  prescribed,  and  not  to  issue  scrip  before  com- 
plete registration.  2.  That  the  agreement  was  respecting  s/u/rcs  and  not  sc?-ip. 
3.  That  the  committee  had  no  power  to  dissolve  the  company,  and  therefore 
there  had  been  no  total  failure  of  consideration,  and  if  there  had,  that  the 
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contract  being  illegal,  the  money  could  not  be  recovered  back.  The  Court  of 
Exchequer,  in  E.  T.  184(5,  granted  a  rule  to  show  cause  on  all  these  points. 

The  case  of  You7>g  v.  Smith,  relative  to  the  legality  of  the  sale  of  scrip,  referred  to 
anle,  173,  note  (/»),  is  reported  in  14  M.  &  W."    . 

See  pleas  in  actions  for  calls,  post,  Debt,  Pleas,  tit.  "  Public  Company." 


Plea  that  the  Action  only  accrued  against  the  Defendant  as  the 
Member  of  a  Public  Company,  and  that  the  registered  public 
Officer  ought  to  have  been  sued. 

Steward  v.  Dunn,  10  M.  &  W.  711  ;  S.  C.  semble,  2  Dowl.  N.  S.  485. 


PUIS  DARREIN  CONTINUANCE. 


Plea  of  Puis  Darrein  Continuance,  (c) 
In  the  Q.  B.  [or  "  C.  P."  or  "  Exch  of  P."] 

On  the  ■ clay  of——,  a.  d, . 

C.  D.  ^       And  now  at  this  day  comes  the  said  defendant,  by his  at- 

ats.  >  torney  aforesaid,  and  saith  that  the  plaintiff  ought  not  further  to 
A.  B.  *  maintain  his  action,  because  he  saith  that  after  the  pleading  of  the 
last  plea  in  this  suit,  and  before  this  day,  and  within  eight  days  now  last 
past,  to  wit,  on  [t^'f.],  the  plaintiff  \_here  state  the  subject  matter  of  the  plea,  as  a 
release,  c^-c] ;  and  this  the  defendant  is  ready  to  verify,  wherefore  he  prays 
judgment  if  the  plaintift' ought  further  to  maintain  his  aforesaid  action  thereof 
against  him,  &c.  \_CounseVs  signature,  and  annex  affidavit  of  truth  as  ante, 
211,  Form  2,  adding  to  that  form  "  that  the  matter  of  the  said  plea  arose 
within  eight  days  next  before  this  day,  being  the  day  on  which  the  said  plea 
is  pleaded." 

RELEASE. 


Obs.  As  to  the  law  and  evidence  on  this  subject,  see  Com,  Dig.  and  Bac.  Ab.  tit. 
"Release;"  Stark.  Ev.  3d  cd. ;  Chit.  jun.  Contr.  Index,  in  voc.  A  release 
must  in  general  be  under  seal ;  but  a  release  on  part  payment,  under  a  compo- 
sition agreement  with  defendant's  creditors  generally,  is  good,  though  the  agree- 
ment be  not  under  seal;  see  ante,  295,  note  {q),  and  Forms,  id.  As  to  the 
distinction  between  a  release  to,  and  a  covenant  not  to  sue,  one  of  several  debtors, 
see  Dean  v.  Newludl,  8  T.  11.  1(58;  Twopenny  v.  Young,  3  B.  &  C.  212.  A 
release  of  December,  1831,  was  pleaded  in  May,  1832,  as  destroyed  by  accident, 
to  debt  on  judgment,  and  the  Court,  on  an  affidavit  that  the  plea  was  false, 
allowed  the  plaintiff  to  sign  judgment  as  for  want  of  a  plea;  Smith  v.  Ilardi/,  8 
Bing.  435.  Release  by  taking  a  higher  security,  ante,  233,  Form  2.  As  to 
fraudulent  releases  by  one  of  several  creditors,  see  Chit.  jun.  Contr.  Ind.  "  Re- 
lease;" 2  Chit.  Arch.  Ind.  "  Release ;"  Herbert  v.  Piggott,  2  Dowl.  393 ;  Gibson 


(c)  See  the  obs.  and  references,  ante,  260,  Form  5;  and  see  other  forms,  3  Chit.  PI.  7th 
eU.  526. 
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V.  Winter,  5  B.  &  Ad.  9G.  The  Court  will  only  set  such  a  release  aside  when 
there  is  fraud  hetween  the  releasor  and  defendant ;  fraud  upon  releasor  should 
be  replied,  Wild  v.  Williams,  G  M.  &  W.  490;  and  see  Crook  v,  Stephen,  5  B. 
N.  C.  68S;  Phillips  V.  Claggett,  11  M.  &  W.  84;  and  they  will  not  interfere 
where  a  party  releasing  has  any  interest  at  all  to  release,  though  the  effect  of  his 
release  may  be  to  bar  innocent  co-plaintiffs ;  Rusthoin  v.  Gamble,  Exch.  April 
15,  184G.  Release  defeating  attorney's  lien  on  a  judgment;  Barker  v.  St.  Quin- 
tin,  12  M.&  W.  441  ;  Ferry  v.  Allen,  Exch.  M.  T.  1845.  A  release  from  any 
plaintiff  on  the  record  is  a  bar,  even  though  the  action  is  brought  for  the  benefit 
of  others,  who  have  no  mode  of  enforcing  their  claim  except  by  suing  in  plain- 
tiff's name;  per  Parke,  B.,  Wilkinson  v.  Lindo,  7  M.  &  W.  87;  and  see  also 
Gibson  v.  Winter,  5  B.  &  Ad.  96. 


1.  Plea  of  Release. 

Commencement,  ante,  21,  24.]  —  Says  that  after  the  accruing  of  the  said 
several  causes  of  action  in  the  declaration  mentioned,  {d)  and  before  (e)  the 
commencement  of  this  suit,  to  wit,  on  [i^c],  the  plaintiff,  by  a  certain  writing 
of  release,  [_or  "  deed  poll,"  or  "  indenture,"  as  the  case  may  6e,]  sealed  with 
his  seal,  and  now  shown  to  the  said  Court  here,  (/)  released  (g-)  to  the  de- 
fendant all  the  said  several  rights  and  causes  of  action  in  the  declaration 
mentioned  ;  and  this  the  defendant  is  ready  to  verify,  &c. 


2.  Replication  thereto,  denial  of  Release,  {h) 

Commencement,  ante,  9.3.']  —  Saith  that  the  said  supposed  writing  in  that 
plea  mentioned  is  not  his  deed ;  and  this  the  plaintiff  prays  may  be  inquired 
of  by  the  country,  &c. 


((/)  The  plea  should  be  pleaded  to  fart 
only  of  the  demand,  if  the  whole  claim  be  not 
admitted ;  and  of  course  the  plea  must  then 
be  confined  to  tlie  part  confessed  ;  see  Var.  6, 
ante,  23.  If  this  plea  be  pleaded  to  a  count 
on  a  bill,  add  "  and  after  the  acceptance  [or 
"  indorsement,"  as  the  case  may  fte]  of  the  said 
bill ;  see  Ashton  v.  Freestun,  2  INI.  &  G.  1. 

(e)  If  the  release  were  after  writ,  plead  it 
in  bar  of  the  further  maintenance  of  the  ac- 
tion, and  as  a  release  of  tlie  causes  of  action 
and  costs ;  see  ante,  374,  Form  5.  If  the  re- 
lease were  after  plea,  it  must  be  pleaded  puis 
darrein  continuance;  ante,  381. 

(/)  If  the  release  has  been  lost  or  de- 
stroyed by  accident,  state,  instead  of  this  pro- 
fert,  "  which  writing  hath  been  lost  and  de- 
stroyed by  accident,  and  cannot  be  produced 
by  the  defendant  to  tiie  said  Court  here ;"  see 
Read  v.  Brnokman,  3  T.  R.  161  ;  ante,  35, 
note  (s). 

(^)  If  the  release  were  in  general  terms  it 
would  probably  be  better  to  set  out  that  part 


of  the  deed  in  its  own  words,  adding  an  aver- 
ment that  the  causes  of  action  accrued  before 
its  date  and  execution  ;  see  form,  &c.  Hude 
V.  Watts,  12  M.  &  W.  254. 

(/()  This  replication  in  general  merely  puts 
the  execution  of  the  deed  in  issue.  If  the  re- 
lease be  by  one  of  several  plaintiffs  the  proper 
replication  would  be  to  deny  that  he  released 
in  manner  and  form  as  alleged,  per  Parke,  B. 
Wilkinson  v.  I.indo,  7  M.  &  W.  86  ;  a  co- 
venant not  to  sue  would  be  no  defence  in  such 
case,  Walmsleii  v.  Cooper,  11  A.  6:  E.  216. 
When  to  new  assign  to  a  release,  ante,  368; 
.Tubh  V.  FAlis,  Q.  B.  15  L.  J.  94.  In  some 
cases  it  may  be  proper  to  crave  oyer  and  set 
out  the  release,  where  it  contains  a  proviso  or 
qualification,  &c.,  (see  Keiille  v.  Boyte,  2 
D.  N.  S.  747  ;  and  see  Form  5,  p.  297  ;)  ex- 
cepting the  debt  in  question.  Where  the 
release  was  obtained  by  fraud,  the  plaintift" 
should  reply  the  fraud  generally;  see  ante, 
298,  note  (:),  Form  l,p.  318;  post,  Pleas  in 
Debt,  "  Fraud." 
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Plea  that  the  Manager  of  a  Banldng  Comjjany  released  the  Debt, 
which  the  Company  {the  Plaintiffs)  afterwards  ratified,  (i) 

Bell  V,  Tuckett,  3  M.  &  G.  783. 


4.  Plea  to  a  JVote,  that  the  Plaintiff  by  Deed  released  another 

Maker. 

Obs.  a  release  to  one  of  several  joint  and  several  debtors  is  a  discharge  of  all,  Co.  Lit. 
232  ;  Cocks  v.  Nash,  9  Bing.  dSl  ;  Nicholson  v.  lievill,  4  A.  &  E.  G75 ;  Brooks 
V.  Stuart,  9  A.  &  E.  854;  but  a  covenant  7iot  to  sue  is  not  so  in  general,  Deati 
V.  Newliall,  and  Twopenny  v.  Youvg,  supra,  obs.  381.  Release  by  giving 
time  on  a  guarantee ;  Howell  v.  Jones,  1  C.  M.  &  R.  97 ;  and  see  Combe  v. 
Wolf,  8  Bing.  1.56.  By  releasing  the  principal;  Barr  v.  Cooper,  8  M.  &  W. 
751 ;  ante,  "  Guarantee." 

Release  by  appointing  a  joint  debtor  executor ;  Chctham  v.  Ward,  1  B.  &  P. 
630 ;  and  see  there  form  of  plea  to  a  bond. 

Release  of  a  note  by  giving  time  to  one  for  whose  accommodation  defendant  had 
made  it;  Smith  v.  Winter,  4  M.  &  W.  454. 

Release  by  withdrawing  an  execution  which  plaintiff  had  against  the  principal 
debtor ;    Mayew  v.  Crickett,  2  Swanst. 

Parol  consent  on  the  part  of  the  defendant,  that  the  release  of  the  other  joint  debtor 
should  not  operate  to  release  him,  cannot  be  pleaded  to  a  release  under  seal, 
Cocks  V.  Nash,  9  Bing.  431  ;  but  such  a  consent  under  seal  may,  Coivper  v. 
Smith,  4  M.  &  W.  519.  Release  of  one  joint  debtor  by  proceeding  to  judgment 
against  the  other;  King  v.  Hoare,  13  M.  &  W.  494;  aide,  349,  Form  4. 

Commencement,  ante,  21,  24.]  —  Says  that  the  said  promissory  note  was 
made  by  the  defendant,  and  by  two  other  persons  with  him,  to  wit,  by  tlie 
said  defendant,  and  by  one  T.  S.  and  one  B.  S.,  and  whereby  the  defendant 
and  the  said  T.  S.  and  B.  S.  jointly  and  severally  promised  to  pay  to  the 

said  plaintiff  the  said  sum  of  £ ,  with  interest,  as  aforesaid ;  and  the 

defendant  saith  that  heretofore  and  after  the  making  of  the  said  note,  and 
after  the  same  became  due,  and  before  the  commencement  of  this  suit,  to 
wit,  on  [«5'c.],  by  a  certain  indenture  then  made  between  the  said  B.  S.  of 
tlie  first  part,  C.  F.  of  tlie  second  part,  and  amongst  other  persons  the 
plaintiff  of  the  third  part,  and  which  indenture,  sealed  with  the  seal  of  the 
plaintiff,  the  defendant  now  brings  here  into  Court,  the  plaintiff  then  being 
the  holder  of  the  said  note,  without  the  defendant's  consent,  released  to  the 
said  B.S.  all  the  said  causes  of  action  upon  and  in  respect  of  the  said  note ; 
and  this  the  defendant  is  ready  to  verify,  &c. 


(i)  A   replication  to  this  plea  staling  that       company  ratify,  was  held  good  on   special 
the   manager  did   not   release,  nor  did    the       demurrer;  ih. 
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5.  Replication  to  a  Plea  of  Release,  setting  out  the  releasing  Deed  in 
hcec  Verba,  by  which  it  appeared  that  the  Release  was  to  be  void  in 
certain  Circumstances,  and  averring  those  Circumstances. 

Hyde  v.  Watts,  12  M.  &  W.  254. 


RESCINDED  CONTRACT. 


Plea  that  before  Breach  the  Contract  was  rescinded  by  mutual 

Agreement. 

Obs.  This  form  may  often  be  useful  in  actions  for  breach  of  promise  of  maniage.  See 
other  pleas,  ante,  362;  Lawrence  v.  Knowles,  5  B.  N.  C.  401;  Stanton  v. 
Paton,  1  C,  &  K.  148;  Latch  v.  Wedlake,  11  A.  &  E.  959.  At  common  law, 
an  agreement  (whether  reduced  to  writing  or  not  is  immaterial)  not  under  seal, 
may,  before  breach,  be  wholly  waived  or  rescinded  by  the  mutual  consent  of  the 
parties,  even  by  parol,  and  without  any  accord  or  satisfaction;  see  Chit.  jun. 
Contr.  Ind.  in  voc. ;  Goss  v.  Loi-d  Nugent,  5  B.  &  Ad.  64,  per  Denman,  C.  J. ; 
RippinghuU  v.  Lloyd,  5  B.  &  Ad.  742  ;  Tai/lor  v.  Hilary/,  1  C.  M.  &  R.  741 ; 
but  not  after  breach,  Edwards  v.  Chapman,  1  M.  &  AV.  231  ;  and  see  Cooper  v. 
Phillips,  1  C.  M.  &  R.  649;  then  the  agreement  to  rescind  must  be  executed  in 
accord  and  satisfaction;  ib.;  and  Sa7'd  v.  Rhodes,  1  M.  &  W.  153;  Bai/ley  v. 
Honan,  3  Bing.  N.  C.  915;  Wrai/  v.  Milestone,  5  M.  &  W.21.  A  mere  agree- 
ment  for  an  accord,  not  executed,  will  not  extinguish  a  vested  right  of  action ; 
Lynn  v.  Bruce,  2  H.  Bl.  317;  Reeves  v.  Hearne,  1  M.  &  W.  323.  A  partial 
failure  of  consideration  does  not  entitle  the  other  party  to  rescind  a  contract  in 
toto,  Franklin  v.  Miller,  4:  A.  &  E.  599;  but  an  unqualified  refusal  by  one 
contractor  to  perform  his  part  does;  aliter,  when  the  refusal  is  qualified;  Lines 
V.  Rees,  1  Jurist,  593;  and  see  ante,  219.  As  to  the  right  of  a  defendant  to 
rescind  a  contract  for  the  delivery  of  goods,  on  the  ground  of  the  plaintiff' refusing 
to  pay  for  the  first  part  delivery  of  them,  Ivey  v.  Young,  1  M.  &  Rob.  545. 
In  the  case  of  agreements  required  to  be  in  writing  under  the  Statute  of  Frauds, 
a  parol  agreement,  even  before  breach,  that  it  shall  be  abandoned  in  part,  is 
void;  Goss  v.  Lord  Nugent,  supra;  Earl  of  Falmouth  v.  Thomas,  1  C.  &  M. 
89;  Harvey  v.  Grabham,  5  A.  &  E.  61.  See  form  of  plea  that  a  sale  of  goods 
was  rescinded  by  the  goods  being  returned  in  accord  and  satisfaction,  post,  386. 
Plea  of  a  new  and  substituted  agreement,  aiite,  322,  Form  4.  See  the  cases  as 
to  a  parol  agreement  to  enlarge  the  time  for  performing  an  agreement,  &c., 
Goss  v.  Lord  Nugent,  5  B.  &  Ad.  67;  Stowell  v.  Robinson,  3  Bing.  N.  C.  928. 
An  agreement  to  enlarge  time  is  a  new  one ;  Bacon  v.  Simpson,  3  M.  &  W.  78; 
Stead  v.  Stephenson,  10  A.  &  E.  56.  If  the  new  agreement  be  required  to  be 
in  writing,  the  plea  must  aver  it  was  so;  see  ante,  322,  n.  (m).  When  the 
defence  of  rescinded  contract  may  be  given  in  evidence  under  the  general  issue, 
see  ante,  229.  A  plea  that  defendant  rescinded  a  contract  to  take  plamtiff  into 
his  house  as  a  governess,  because  she  was  "  an  immoral  and  dishonest  person," 
was  held  bad,  as  being  too  general ;  Bu}gess  v.  Beaumont,  8  Scott,  N.  R.  669; 
S.  C.  2  D.  &  L.  590. 

Commencement,  ante,  21,  24.]  —  Says  that  after  the  making  of  the  said 
agreement  in  the  \_first']  count  mentioned,  and  before  the  time  for  performing 
the  said  agreement  in  any  respect  had  arrived,  and  before  any  breach  thereof, 
and  before  the  commencement  of  this  suit,  to  wit,  on  [<§'c.],  it  was  at  the 
plaintiff's  request  agreed  by  and  between  the  plaintiff  and  defendant,  that 
neither  of  them  should  thereafter  perform  the  said  agreement  in  the  said 
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first  count  mentioned  on  his  part,  and  that  the  same  should  be  waived, 
abandoned  and  rescinded,  and  that  the  plaintiff  and  defendant  should  be 
respectively  discharged,  and  they  then  respectively  discharged  each  other 
from  performing  the  said  agreement  on  their  respective  parts,  and  the  said 
agreement  was  then  accordingly  waived,  abandoned  and  wholly  rescinded ; 
and  this  the  defendant  is  ready  to  verify,  &c. 


SALE  OF  GOODS. 


Obs.  Effect  of  won  assumpsit,  ante,  230;  if  pleaded  to  a  special  count  for  not  accepting 
or  not  delivering  goods  sold,  it  would  deny  the  contract  of  sale  on  the  terms, 
and  on  the  consideration  alleged,  ante,  218;  and  also  that  it  was  valid  under 
the  Statute  of  Frauds,  ante,  227 ;  or  under  the  Stamp  Acts,  ante,  223,  230 ;  but 
it  would  not  deny  the  performance  on  the  part  of  the  plaintiff  of  a  condition 
precedent,  ante,  221 ;  Kingdon  v.  Car,  15  Law  J.  95,  C.  P.;  such  as  that  the 
plaintiff  was  ready  and  willing  to  accept  or  deliver  the  goods,  or  that  he  requested 
the  defendant  to  perform  the  contract  when  such  a  request  is  necessary  ;  ante, 
183,  note  (/c). 

1.  Pleas  to  a  Special  Declaration  for  not  accepting  and  paying  for 
Goods  (Form  1,  ante,  176),  that  the  Defendant  did  accept  them, 
and  did  pay  for  them,  (k) 

Commencement,  ante,  24.]  And  for  a  \^further'\  plea  to  so  much  of  the 
[^r^t]  count  as  charges  the  defendant  with  not  accepting  the  said  goods,  the 
defendant  says  that  he  did  accept  the  same  according  to  his  said  contract ; 
and  of  this  the  defendant  puts  himself  on  the  country,  &c. 

And  for  a  [^furtherl  plea  to  so  much  of  the  \_frst^  count  as  charges  the 
defendant  with  not  paying  for  the  said  goods,  the  defendant  says  that  he  did 
pay  to  the  plaintiff  the  said  price  for  the  same  at  the  time  in  that  behalf 
specified,  and  in  manner  and  form,  and  according  to  the  terms  and  in  per- 
formance of  the  said  contract ;  and  of  this  the  defendant  puts  himself  on  the 

country,  &c.  (/) 

■ — ♦ — 

2.  Plea  to  a  similar  Declaration,  that  the  Plaintiff  was  not  able  to 

deliver  the  Goods,  (m) 

Commencement,  ante,  21,  24.]  And  for  a  [^further']  plea  to  the  \_Jirsl'] 
count,  the  defendant  says  that  the  plaintiff  was  not  ready  and  willing  to 

{k)  See  plea  to  a  declaration  for  not  clear-  the  country,  Wilkes  v.  Hopkins,  6  IM.  &  G. 
int:  or  paying  for  goods  sold  by  auction,  ihat  36;  as,  however,  it  is  improbable  that  an 
the  goods  were  sold  subject  to  a  condition  action  should  be  brought  when  the  money  was 
that  defen.iant  should  have  an  opportunity  of  actually  paid  at  the  time  of  the  delivery  of  the 
pieviously  inspecting  them,  which  She  plaintiff  goods,  the  plea  of  payment,  jnfe,  370,  con- 
refused  ;  i'ettit  V.  Mitchell,  4  M.  &  G.823;  eluding  with  a  verification,  would  generally 
but  semhle,  this  defence  might  be  taken  under  be  the  safer  plea.  If  the  money  was  tendered, 
won  assumpsit,  ante,  221 ,  obs.  3.  plead  a  tender,  as  poit,  403. 

(/)  Hembte,  this  plea  should  coDclude  to  (m)   This  form   of  traverse  involves   the 

cc 
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deliver  the  said  goods  in  the  said  {^Jirst]  count  mentioned,  or  any  or  either 
of  them  or  any  part  thereof,  to  the  defendant  pursuant  to  the  said  contract, 
in  manner  and  form  as  alleged ;  and  of  this  the  defendant  puts  himself  on 
the  country,  &c. 

3.   Vendee  v.  Vendor  for  not  delivering  Goods,  Traverses. 

See  the  declaration,  ante,  1 83.  The  defendant  may  traverse  any  conditions  precedent 
therein  alleged,  such  as  "that  a  reasonable  time  for  the  delivery  of  the  said 
GOODS  had  not  elapsed  BEFORE,  &c. ;"  or  "that  the  plaintiff  was  not  ready  and 

WILLING  TO  accept  THE  GOODS;"  Or  "  TO  PAY  FOR  THEM;"  Or  "THAT  THE  DEFENDANT 
HAD  NOT  NOTICE,  &C.  ;"    Or  "  THAT   HE  DID  DELIVER  THE  GOODS,  &C."       Whether    all    Or 

any  of  these,  are  material  allegations  of  conditions  precedent,  and  therefore  traversable, 
will  depend  upon  the  precise  terms  of  the  contract  itself  as  set  out  in  the  declaration ; 
see  Kingdon  v.  Cox,  15  Law  J.  95,  C.  P. 


4.  Plea  to  Goods  sold  and  delivered,  that  the  Goods  were  returned, 

and  the  Contract  rescinded,  (n) 

Commencement,  ante,  21,  24.]  —  Saith  that  after  the  sale  and  delivery  of 
the  said  goods,  and  before  the  commencement  of  this  suit,  to  wit,  on  [<§'c.], 
it  was  agreed  by  and  between  the  plaintiff  and  defendant,  that  the  defendant 
should  return  and  redeliver  to  the  plaintiff  the  said  goods  so  sold  and  deli- 
vered as  aforesaid,  and  that  the  plaintiff  should  accept  and  receive  back  the 
same,  in  discharge  and  satisfaction  of  the  causes  of  action  in  the  first  count 
mentioned ;  and  thereupon  the  defendant  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  &c.  [a  day  subsequent  to  the  agreement'],  (o) 
returned  and  redelivered  the  said  goods  to  the  plaintiff,  and  he  then  accepted 
and  received  back  the  same  upon  the  terms  aforesaid ;  and  this  the  defend- 
ant is  ready  to  verify,  &c. 

— ♦ — 

5.  Plea  to  a  Declaration  for  Goods  sold  and  delivered,  that  the 
Goods  were  sold  by  the  Plaintiff  wider  the  false  pretence  that  he 
was  the  Executor  of  A.  P.,  and  Payment  to  the  rightful  Executor. 

Allen  v.  Hopkins,  13  M.  &  W.  94.  (p) 


plaintifFs  ability  to  perform  his  contract;  see 
Lawrence  v.  Kiiowles,  5  Bing.  N.  C.  399  ; 
De  Medina  v.  Kormaji,  9  M.  &c  \V.  820 ; 
Boi/d  V.  Letts,  1  Com.  B.  2'22  ;  S.  C.  2  D.  & 
L.  847  ;  and  see  pat,  407,  n.  (o).  li  would 
be  bad  to  traverse  a  tender  of  tbe  goods,  even 
though  the  plaintiff  should  improperly  intro- 
duce that  allegation  into  his  declaration  ; 
Jackion  V.  Atlowa},-.  6  M.  &:  G.  942.  The 
lunacy  of  the  plaintiff  may  be  given  in  evi- 
dence under  this  plea;  Kirileu  v.  Copeland, 
1  Car.  &  K.  319.  Plea  to  a  declaration  for 
wrongfully  discharging  the   defendant   from 


going  on  with  the  manufacture  of  goods  or- 
dered from  him  by  the  plaintiff,  denying  such 
discharge  ;  Pontijex  v.  Wilkinson,  1  Com.  B. 
76.  A  plea  to  a  declaration  for  not  accepting 
a  cargo  of  oil,  stating  that  the  casks  were  not 
merchantable,  was  held  bad  j  Cower  v.  De- 
dahen,  3  Bing.  N.  C.  717.  Pleas,  &:c.  in 
this  form  of  action  held  bad  for  duplicity  ; 
Smith  V.  Diion,  6  Dowl.  47 ;  6.  C.  7  A.  & 
E.4. 

(n)  See  obs.  ante,  384  and  322. 

(o)  See  ante,  234,  note  (ft). 

(p)  See  Lee  v.  67i<;re,  1  B.  &  C.  94 ,  Kee- 
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6.  Plea  that  Goods  were  sold  upon  a  Sunday,  ((j) 

Commencement,  ante,  21,  24.]  —  Saith  that  before  and  at  the  time  of  the 
said  sale  and  deh'very  of  the  said  goods  by  the  plaintiff  to  the  defendant,  the 
plaintiff  carried  on  the  trade  and  business  of  ["a  corn  merchant"],  and  that 
the  said  goods  ["  being  corn,"]  were  sold  and  delivered  by  the  plaintiff  to 
the  defendant,  and  the  said  contract  to  pay  the  price  and  value  thereof  was 
made  by  the  defendant  to  the  plaintiff  in  the  way  of  the  plaintiff's  said  trade 
and  business,  being  his  ordinary  calling,  and  in  the  course  and  exercise 

thereof,  upon  the  Lord's-day  or  Sunday,  to  wit,  on  the  day  of , 

A.  D.  ,  the  same  not  being  a  work  of  necessity  or  charity,  contrary  to 

the  statute  in  such  case  made  and  provided;  and  this  the  defendant  is  ready 
to  verify,  &c.     \ As  to  answering  the  account  stated,  see  ante,  374,  Form  4. 


SCHOOLMASTER.  (/•) 


Plea  to  a  Declaration  for  removing  a  Scholar  without  Notice  (ante, 
185,  Form  2),  that  the  Pupil  was  not  properly  treated. 

Commencement,  ante,  21,  24.]  —  Says  that  whilst  the  said  L.  in  the  said 
first  count  mentioned  was  at  the  plaintiff's  said  school,  and  when  the  de- 
fendant took  away  and  removed  the  said  L.  from  the  said  school,  he  the 
said  L.  was  an  infant  of  tender  years,  requiring  kind,  judicious,  and  gentle 
treatment  and  management,  and  proper  and  sufficient  meat,  drink  and  lodg- 
ing, and  the  said  L.  was  placed  by  the  defendant  at  the  said  school  and  was 
received  by  the  plaintiff  and  continued  at  the  said  school  for  the  time  in  the 
said  first  count  mentioned  in  that  behalf,  upon  the  terms  that  he  the  said  L. 
should  be  treated  and  managed  by  the  plaintiff  in  a  kind,  judicious,  gentle 
and  proper  manner  in  and  at  the  said  school,  and  should  be  provided  by  him 
with  proper  and  sufficient  meat,  drink  and  lodging  there,  and  that  the  plain- 
tiff should  use  due  care  and  diligence  in  and  about  the  educating  and  in- 
structing the  said  L.  in  the  said  school  in  a  proper  manner ;  and  the  defend- 


hU  V.  Vayne,  8  A.  di  E.  551.    A  similar  plea  M.  &    R.  422.     A   replication  to  this  plea, 

might  be  I'ratued,  stating  that  the  yoods  were  that  the  defendant  kept   the   goods  without 

sold  by  the  plaintiff  as  the  agent  of  A.  B.,  and  ofl'ering  to  reluni  them,  was  held  bad  for  not 

that    A.  I),   has   interfered   and  claimed  the  showing  a   new  promise  to  pay;  6im/)si>M  v. 

price.     See  u'W?,  260,  note  (().  Niclwlh,  3  IM.  &  W.  2-40.     As  a  new  ini- 

(</)  See  29  Car.  2,  c.  7,   s.  1 ,  and  cases  plied    promise   to  pay    for   the   goods  would 

thereon  ;  Chit.  jun.  Contr. ;  Rawlins  v.  Oier-  arise  ia  such  case,  the  plaintiff  should  new 

teen  of  Derhii,  15  Law  J.  10,  C.  P.     A  sale  assign  ;  iliid. 

on  Sunday,  not  in  the  course  of  the  vendoi's  (r)  See  plea  to  an  action  against  a  school- 
ordinary  calling,  is  gnod  ;  id.;  Scarje  v.  master  by  a  teacher  for  discharging  the  laitcr, 
MDrgaii,  4  IM.  ^;  VV.  270  ;  and  see  A'ocfi.u  v.  that  he  luisconducied  himself,  ^.c  ;  ame,  364, 
Powell,  4  M.  it  G.  42.  Work  by  attorney  Form  2.  As  to  iion  assumpsit,  see  u/i<e,  230, 
on  Sunday  valid.  Plea  need  not  conclude  '"  Woik,  iXc." 
*•  against  the  statute ;"  Feate  v.  Dickeii,  1  C. 

cc2 
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ant  further  saith  that  after  the  plaintiff  received  the  said  L.  at  the  said 
school,  and  whilst  he  remained  therein  and  before  the  defendant  took  away 
or  removed  him  from  the  said  school,  to  wit,  on  the  day  and  year  in  the  de- 
claration first  mentioned,  and  on  divers  days  and  times  after  that  day  and 

before  the  said day  of ,  a.  d. •,  the  plaintiflp,  not  regarding  his 

duty  in  that  behalf,  or  the  terms  aforesaid,  wrongfully,  carelessly  and  impro- 
perly, and  without  due  or  probable  cause,  reason  or  authority,  treated  and 
managed  the  said  L.  in  an  unkind,  harsh,  cruel,  injudicious  and  improper 
manner  in  the  said  school  (and  neglected  to  provide  him  with  proper  and 
sufficient  meat,  drink  or  lodging  there,  and  to  educate  or  instruct  the  said 
L.  at  the  said  school  in  a  proper  manner),  and  by  reason  of  the  premises  it 
then  became  and  was  expedient  and  reasonable,  and  necessary  to  the  welfare 
of  the  said  L.,  that  he  should  be  immediately  taken  away  and  removed  from 
the  said  school,  wherefore  the  defendant  did  at  the  same  time  in  the  said 
first  count  mentioned  in  that  behalf  take  away  and  remove  the  said  L.  from 
the  said  school,  without  giving  the  plaintiff  a  quarter's  notice  of  his  the  de- 
fendant's intention  so  to  do  [or  paying  the  said  sum  of  £ in  lieu  of  such 

notice,  or  any  part  thereof],  as  the  defendant  lawfully  might  for  the  cause 
aforesaid ;  and  this  the  defendant  is  ready  to  verify,  &c. 


SEAMAN. 

1.  Plea  to  an  Action  hy  a  Seaman  for  refusing  to  allow  him  to  serve, 
that  the  Agreement  was  entered  into  under  b  S^  Q  W.  4,  c.  19,  and 
that  Plaintiff  was  guilty  of  Mutiny. 

Renno  v.  Bennett,  3  Q.  B.  7G8. 


2.  Plea  to  a  special  Count  for  Wages,  that  they  were  forfeited  hy 
Plaintiff  U  Desertion  of  the  Ship. 

McDonald  v.  Jopling,  4  M.  &  W.  285.  (s) 


SET-OFF. 


Obs.  See  as  to  the  law  of  set-off,  Chit.  jun.  Contr.  and  Stark.  Evid.,  &c. ;  Smith's 
Mercantile  Law,  title  "  Set-ofF."  Since  the  new  rules  of  pleading,  this  defence 
must  be  pleaded,  and  it  cannot  be  given  in  evidence  under  the  general  issue,  or 
on  a  notice  of  set-off;  Graham  v.  Partridge,  1  M.  &  W.  395;  Fidgett  v.  Penny, 
1  C.  M.  &  R.  108,  cited  ante,  240,  obs.  In  Blagg  v.  Gibson,  Q.  B.  East.  T., 
1846,  it  was  held  that  a  banker  could  not,  under  pleas  of  payment  and  the 
general  issue,  show  that  the  plaintiff  was  indebted  to  him  for  a  bill  drawn  by 
the  plaintiff,  which  tlie  defendant  had  discounted,  and  which  had  been  disho- 
noured.    But  this  seems  to  depend  on  the  dates  of  the  respective  items. 

(s)  This  plea  would  appear  to  amount  lo  the  general  issue,  if  pleaded  to  an  indebitatus 
count  J  ante,  230,  "  Work,  &c."  and  p.  222. 
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By  2  G.  2,  c.  22,  s.  13,  "  where  there  are  mutual  debts  between  the  plaintiif  and 
defendant,  or  if  either  party  sue  or  be  sued  as  executor  or  administrator,  where 
there  are  mutual  debts  between  the  testator  or  intestate  and  either  party,  one 
debt  may  be  set  against  the  other."  By  s.  5,  "mutual  debts  may  be  set  off, 
notwithstanding  that  such  debts  are  of  a  different  nature,  unless  in  cases  where 
either  of  the  said  debts  shall  accrue  by  reason  of  a  penalti/  contained  in  any 
bond  or  specialty,  where  the  debt  intended  to  be  set  off  shall  be  pleaded  in  bar, 
in  which  plea  shall  be  shown  how  much  is  truly  and  justly  due  on  either  side ; 
and  in  case  the  plaintiff  shall  recover  in  any  such  action,  judgment  shall  be 
entered  for  no  more  than  shall  appear  to  be  truly  and  justly  due  to  the  plaintiff 
after  one  debt  being  set  against  the  other  as  aforesaid;  Stark.  Ev. 

A  set-off  can  only  comprise  liquidated  damages;  a  liability  on  a  guarantee,  (Mw7fj/ 
V.  Inglis,  4  Bing.  N.  C.  58  ;)  even  though  it  be  under  seal,  (  Williams  v.  Flight, 
2  Dowl.  N.  S.  11 ;)  or  on  a  bill,  cannot  be  set  off,  unless  payment  be  actually 
made  on  account  of  the  liability  before  action,  Lemanv.  Gordon,  8  C.  &  P.  392; 
and  see  Braithwuite  v.  Coleman,  4  N.  &  M.  654;  nor  semble,  unliquidated 
losses  on  a  policy  of  insurance,  Thompson  v.  Redman,  1 1  M.  &  W.  487.  On 
the  other  hand,  a  set-off  cannot  be  pleaded  to  an  action  for  unliquidated 
damages ;  Searle  v.  Barretc,  2  A.  &  E.  82.  Where  there  are  cross  demands, 
and  the  defendant  pleads  a  set-off,  the  plaintiff  is  not  obliged  to  prove  the  whole 
of  his  account  in  the  first  instance,  but  may  prove  only  the  balance  which  he 
claims;  and  after  the  defendant  has  proved  his  set-off,  the  plaintiff  may  prove 
other  parts  of  his  account  to  show  that  a  larger  sum  was  due;  Williams  v. 
Davis,  1  C.  &  M.  464.  But  if  the  defendant  give  no  evidence  of  his  set-off,  the 
plaintiff  must,  in  assumpsit,  prove  the  amount  of  his  demand,  at  least  if  the 
general  issue  be  pleaded,  Newhall  v.  Holt,  6  M.  &  W.  662;  or  he  will  only  be 
entitled  to  nominal  damages,  Mackijitosh  v.  Weiller,  1  M.  &  Rob.  505. 

As  to  particulars  of  set-off,  see  Chit.  Arch.  8th  ed.,  2d  vol.  If  not  delivered  with 
dates,  in  pursuance  of  a  judge's  order  to  that  effect,  evidence  of  the  set-off  will 
be  excluded ;  Swain  v.  Roberts,  1  Mood.  &  Rob.  452 ;  sed  vide  Fayne  v.  Davis, 
9  Jurist,  734. 

When  a  set-off  really  exists,  but  is  not  pleaded,  it  will  be  advisable  at  the  trial  to 
take  a  verdict  only  for  the  balance  really  due,  with  a  special  memorandum  on 
the  record,  in  order  to  avoid  a  cross  action  for  the  set-off,  Laing  v.  Chatham, 
1  Camp.  252  ;  S.  C.  I  Chit.  178,  n. ;  but  quare,  if  this  be  safe  unless  with  de- 
fendant's consent.  But  if  there  be  a  plea  of  set-off,  so  that  defendant  might, 
though  he  do  not,  avail  himself  of  the  matter  of  set-off,  he  will  afterwards  be 
estopped  from  bringing  any  cross  action  for  it,  Eustmure  v.  Latoes,  5  Bing.  N.  C. 
445;  and  see  Mondell  v.  Sletl,  8  M.  &  W.  858;  post, 

A  set-off  cannot  properly  be  credited  in  the  particulars  of  demand,  like  a  pay- 
ment, on/e,  "Payment,"  p.  370,  obs.,  and  obs.  p.  49,  as  the  defendant  is  not 
obliged  to  avail  himself  of  such  a  defence,  Kilner  v.  Bailey,  5  M.  &  W.  305 ; 
and  therefore,  when  it  is  pleaded  by  way  of  deduction  to  part  of  a  plaintiff's 
claim,  it  will  not  be  construed  as  pleaded  to  the  balance  shown  in  the  particu- 
lars;   Townson  v.  Jackson,  13  M.  &  W.  374;  S.  C.  2  D.  &  L.  369. 

A3  to  when  a  set-off  may  be  given  in  evidence  under  the  general  issue,  see  ante, 
230,  "Set-off,"  and  231,  "  Work,  Src." 


1.  Plea  of  Set-off. 
And  for  a  further  plea  in  this  behalf,  (s)  [or  if  the  set-off  be  pleaded  to 
part,  (0  see  ante,  23,  Var.  5,  and  Form  2,  p.  372,]  the  defendant  says  that 

(s)  If  there  are  special  counts  in  the  decla-  to  that  sum  only,  as  in  that  case  the  defend- 

raiioa   for   unliquidated  damages,  take    care  ant  will  be  entitled  to  a  verdict  on  that  issue, 

that  the  plea  of  sel-ofF  be  restricted  in  its  and  therefore  to  the  costs  of  that  plea;  Barnes 

comraencement,  so  as   not  to  apply  to  those  v.  Butcher,  9  C.  &  F.  725,  whatever  be  the 

counts.     See  obs.  sn)>ru,  event  of  the  cause  ;  whereas,  if  it  b.;  pleaded 

(0  The  plea  need  not  be  pleaded  to  any  to    the    whole    declaration,    the    defendant 

particular  count  or  sum;  Noel  v.   Davis,  4  (though  he  prove  part  of  the  set-off),  will 

M.  &  W.  138.     But  where  there  is  no  doubt  only   be  entitled  to   the  costs   of  that   issue 

as  to  the  amount  which  the  defendant  will  be  when   he  is  entitled  to  the  general  costs  of 

able  to  prove,  it  is  better  to  plead  the  set-off  the  cause ;  for  the  material  part  of  the  plea  of 
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the  plaintiff,  before  and  at  the  time  of  the  commencement  of  this  suit,(M) 
was  and  from  thence  hitherto  hath  been  and  still  is  (v)  indebted  to  the  de- 
fendant in  £ \_the  snm  to  which  the  plea  is  pleaded,  (a:)],  for  l_here  insert 

the  grounds  of  set-off,  which  may  he  as  follows '.(y) —  work  done,  and  materials 
for  the  same  provided  by  the  defendant  for  the  plaintiff  at  his  request : 

And  for  goods  sold  and  delivered  by  the  defendant  to  the  plaintiff  at  his 
request : 

And  for  goods  bargained  and  sold  by  the  defendant  to  the  plaintiff  at  his 
request : 

And  for  money  by  the  defendant  before  that  time  lent  and  advanced  to, 
and  paid,  laid  out  and  expended  for  the  plaintiff  at  his  request : 

And  for  money  by  the  plaintiff  before  that  time  had  and  received  for  the 
use  of  the  defendant : 

And  for  interest  for  the  forbearance  by  the  defendant  to  the  plaintiff,  at 
his  request,  of  money  due  and  owing  from  the  plaintiff  to  the  defendant : 

And  for  money  due  and  owing  from  the  plaintiff  to  the  defendant  upon  an 
account  stated  between  them  : — 

Which  said  sum  of  money  so  due  to  the  defendant  equals  (x)  the  damages.v 
sustained  by  the  plaintiff  by  reason  of  the  nonperformance  by  the  defendant 
of  the  said  several  promises  in  the  said  declaration  mentioned,  [or  if  the  plea 


set-ofF,  admitting,  as  it  does,  something  to  be 
due  on  each  count  to  which  it  is  pleaded,  is 
whether  the  defendant's  whole  claim  on  the 
record,  taking  into  account  all  the  other 
pleas,  equals  or  not  the  whole  claim  of  the 
plaintiff;  Moore  v.  Butlin.  7  A.  &  E.  595; 
Tucky.  Tuck,  5  M.  &  W.  109;  Kilner  v. 
Bailey,  ibid.  384.  And  the  same  rule  pre- 
vails as  to  payment;  seeaife,  372,  note  (ii). 
Where,  however,  the  plea  is  pleaded  to  the 
whole  declaration,  and  the  defendant  proves 
paFt,  that  part  will  in  any  case  be  allowed 
him  in  reduction  of  damages;  Consins  v. 
Paddon,  2  C.  JM.  &  R.  547  ;  Barnes  v. 
Butcher,  9  C.  &  P.  725.  It  should  also  be 
borne  in  mind  that  where  there  are  several 
pleas,  each  to  a  different  part  of  the  declara- 
tion, the  plaintiff  vvill  obtain  a  verdict  for  the 
difference,  if  the  proof  under  each  plea  do  not 
come  up  to  that  to  which  it  is  pleaded,  even 
though  there  be  such  an  excess  of  proof  on 
some  of  the  pleas  as  to  show  that  the  plain- 
tiff's claim  is  in  reality  discharged,  for  such 
excess  cannot  be  taken  to  help  the  deficiency 
of  the  others  ;  Green  v.  Marsh,  5  Dowl.  675; 
Newhall  v.  Holt,  6  iM.  &  VV.  662.  Where, 
therefore,  there  6re  several  such  pleas  not 
overlapping  each  other,  it  will  generally  be 
safer  to  plead  also  the  general  issue  to  the 
whole  declaration,  as  in  Consins  v.  Paddon, 
nbi  supra  ;  and  see  Harrington  v.  M'Morris, 
5  T5unt.  282. 

(u)  "At  the  time  of  the  declaration,"  or 
"plea  pleaded,"  would  be  bad;  Evans  v. 
Prosser,  3  T.  R.  186;  Eland  v.  Carr,  I  East, 
376;  Braithivaite  v.  Coleman,  4  Nev.  &  M. 
654. 


(v)  The  plea  would  be  bad  if  these  words 
were  omitted;  Dendy  v.Pou«//,3M.&  VV.442. 

(x)  The  plea  is  specially  demurrable  if  this 
sum  do  not  cover  the  amount  to  which  the 
plea  is  pleaded,  Mee  v.  Tomlinson,  4  A.  & 
Ii.  262  ;  but  the  error  would  be  cured  by  a 
general  demurrer ;  Cook  v.  Diion,  1  Sel. 
i^f.  P.  156.  When  the  plea  is  not  pleaded  to 
part  of  a  count,  the  form  may  run  "  to  wit, 
to  the  amount  of  all  the  moneys  in  the  said 
declaration  [or  '  second  and  third  counts'] 
mentioned,"  &c. 

(y)  Of  course  any  other  ground  of  set-off 
may  be  here  stated  ;  such  as  that  defendant 
is  indebted  to  plaintiff  on  a  judgment,  in 
which  case  set  it  out  as  in  the  form  of  decla- 
ration in  debt  on  judgment,  post;  and  see 
form  in  Amor  v.  Cuihbert,  3  M.&  G.  1  ;  and 
see  Jaqnes  V.  Withey,  1  T.  R.  557  ;  or  on  a 
bond,  Dobson  v.  Lockhart,  5  T.  R.  133  ;  I 
Wils.  155,  in  which  case  the  sum  due  by  vir- 
tue of  the  penalty  must  be  shown.  Summons 
V,  Ktioi,  3  T.  R.  65  ;  Grimmond  v.  Barrett, 
6  T.  R.  460 ;  or  on  a  bill  or  note,  or  for  use 
and  occupation,  &c.  In  these  cases  the 
causes  of  set-off  must  be  set  out  in  the  plea, 
as  though  the  defendant  were  declaring  upon 
them  against  the  plaintiff.  Other  forms  may 
therefore  be  taken  from  the  various  forms  of 
declarations,  taking  care  to  write  "  plaintiff" 
for  "  defendant,''  and  vice  versa.  See  also 
many  of  these  forms  in  3  Chit.  PI.  7th  ed. 
119  to  122. 

(:)  Some  of  the  precedents  say  "exceeds," 
but  ''  equals"  seems  more  correct ;  Fair- 
thorne  v.  Donald,  13  M.  &  W.  424;  5.  C.  2 
D.  &  L.  675. 
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he  pleaded  to  part,  say,  "promises  in  the  introductory  part  of  this  pica 
mentioned;"  in  debt  state  "equals  the  supposed  debt  above  demanded,  or 
'  debts  in  the  introductory  part  of  this  plea  mentioned,'  and  all  damages  by 
the  plaintiff  sustained  by  reason  of  the  detention  thereof,"]  and  against  which 
said  sum  of  money  so  due  to  the  defendant,  he  the  defendant  is  ready  and 
willing  and  hereby  offers  to  set  off  and  allow  to  the  plaintiff  the  full  amount 
of  the  last  mentioned  damages,  \jn  debt  "  last  mentioned  debt  and  damages,"] 
according  to  the  form  of  the  statute («)  in  such  case  made  and  provided; 
and  this  the  defendant  is  ready  to  verify,  &c.  (6) 


2.  Plea  that  the  Debts  sued  for,  accrued  jointly  from  Defendant  and 
a  third  Person,  and  Set-off  against  the  Plaintiff  of  a  Debt  due 
from  him  to  the  Defendant  and  that  third  Person  jointly,  (c) 
Stackwood  v.  Dunn,  2  Q.  B.  822. 


3.  Plea  that  the  Debts  sued  for  formed  the  Subject  of  a  Plea  of  Set- 
off in  a  former  Action  by  the  Defendant  againt  the  Plaintiff,  in 
which  a  Verdict  passed  against  the  present  Plaintiff. 
Eastmure  v.  Lames,  5  Bing,  N.  C.  445;   S.  C.  7  Dowl.  431.     See  also 

Mondell  V.  Steel,  8  M.  &  W.  858  ;  S.C.I  Dowl.  N.  S.  1  ;  and  another  form, 

Bronkenshire  v.  Morgan,  1  Dowl.  N.  S.  378. 

4.  Replication  to  a  Plea  of  Set-off  denying  the  Debt. 

Commencement,  ante,  23.]  —  the  plaintiff  saith  [that  he  was  not  nor  is(f/) 
he]  indebted  to  the  defendant  as  in  that  plea  alleged ;  and  this  the  plaintiff 
prays  may  be  inquired  of  by  the  country,  &'c. 

If  the  action  he  at  the  suit  of  an  executor  or  administrator,  say,  instead  of 
the  words  within  the  brackets,  "  that  the  said  A.  B.  before  or  at  the  time  of 
his  death  was  not,  nor  was  nor  is  the  plaintiff  as  executor  [or  '  adminis- 
trator'] as  aforesaid." 


(a)  It  would  be  incorrect  to  omit  these  fendant  to  suppose  he  was  dealing  with  the 
words  ;  Car-r  v.  Uinchcliffe,  4  B.  &  C.  547.  other  only  ;  Gordon  v.  Etlis,  C.  P.  Easter  T. 
A  setoff  can  only  be  pleaded  by  virtue  of  the  1846. 

statute.     If  il  exists  by  special  agreement  be-  (rf)  The  new  rules  of  pleading  do  not  apply 

tween  the  parties,  the  proper  plea  is  the  gene-  to  replications,  it  is  therefore  competent  for 

ral    issue;    per    Lord   Abinger,    Clewnrth  v.  the  plaintiff  to  reply  in  this  form,  and  he  is 

Pickftrrd,  7  M.  .Sc  \V.  320.     But  this  seems  not  restiicted   to  the  plea  of  vutiquatn   itide- 

to  depend  on  the  dates  at  which  the  debts  re-  biiaius  ;    Brown  v.    Dauheny,   4  Dowl.  588. 

spectively  accrued.  If,  however,  he  adopts  the  latter  form  he  can- 

(b)  I  he  plea  should  be  signed  by  counsel.  not  show  under  it  that  he  has  paid  the  set-off, 
It  is  not  a  plea  requiring  a  summons  to  plead  ^lockbrid^e  v.  Smsams,  3  Q.  H.  239;  as  he 
several  matters,  if  pleaded  with  mm  assump-  may  under  the  form  in  the  text,  llarveu  v. 
sit  or  certain  other  ple;is;  nnie.  24.  note  (p).  Hoffman,  2  D.  N.  S.  683  ;  Jackson  v.  Robin- 

(c)  It  would  also  be  a  good  plea  to  an  sou,  8  Dowl.  622.  The  issue  taken  would  be 
action  by  two  plaintiffs,  that  one  of  them  was  narrower,  if  the  words  "  nor  is"  were  omitted; 
a  secret  partner,  and  that  the  defendant  had  I'aithtnl  v.  AMev,  9  Dowl.  555;  S.C.  1  Q. 
a  set-off  against  the  other,  but  such  a  plea  B.  183.  Dp.  injnrid  would  be  a  bad  repli- 
should  show  distinctly  that  the  secret  partner  cation,  ante,  305. 

concurred  in  something  which  induced  the  de- 
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Jf  at  the  suit  of  assignees,  say,  "  that  the  said  A.  B.  before  or  at  the  time 
of  his  bankruptcy  [or  '  before  or  at  the  time  when  the  estate  and  effects  of 
the  said  A.  B.  became  and  were  vested  in  the  plaintiffs  as  such  assignees  as 
aforesaid*  {ante,  65,  note  (A)]  was  not  nor  were  nor  are  the  plaintiffs  as  assig- 
nees as  aforesaid,"  &c. 

5.  Replication  of  the  Statute  of  Limitations  to  a  Plea  of  Set-off.  (e) 

Commeneement,  ante,  23.]    And  as  to  the  said plea,  the  plaintiff  saith 

that  the  said  supposed  debts  and  causes  of  set-ofF,  therein  alleged  to  have 
accrued  to  the  defendant,  did  not,  nor  did  any  part  thereof,  arise  or  accrue 
at  any  time  within  six  years  next  before  the  commencement  of  this  suit ;  and 
this  the  plaintiff  is  ready  to  verify.     [Counsel's  signature. 


BANKRUPTCY  AND  INSOLVENCY. 

6.  Plea  of  Set-off  to  an  Action  hy  the  Assignees  of  a  Bankrupt.  (/) 

Commencement,  ante,  21,  24.]  And  for  a  [further]  plea  in  this  behalf  to  the 
said  [first^^g)  count  the  defendant  says  that  the  said  E.  F.,  before  and  at 
the  time  of  his  bankruptcy,  {hi)  was  indebted  to  the  defendant  in  a  large  sum 

of  money,  to  wit,  £ ,  for  [goods  sold  by  the  defendant  to  the  said  E.  F". 

at  his  request,]  and  iox  [as  usual ;  ante.  Form  1,  p.  390,  note  («/)]  and  the  said 
sum  wherein  the  said  E.  F.  was  so  indebted  as  aforesaid,  was,  at  the  time  of 
the  commencement  of  this  suit,  and  still  is,  due  and  owing  to  the  defendant, 
and  equals  the  damages  sustained  by  the  plaintiffs,  as  assignees  as  aforesaid, 
by  reason  of  the  non-performance  by  the  defendant  of  the  promises  in  the 
declaration  mentioned,  and  out  of  which  sum  so  due  to  the  defendant  he  is 

(e)  The  statute  roust  be  replied  specially,  (/)  See  note  (s),  Form  1,  ante,  389. 
or  it  cannot  be  relied  upon  at  the  trial ;  C/iH/;-  (^)  Take  care  that  this  plea  is  pleaded 
■pel  V.  Dunton,  1  C.&  J.  1  ;  Gale  v.Caperii,  only  to  those  counts  of  the  declaration  to 
1  Ad.  Sc  E.  103.  This  replication  admits  a  which  a  set-off  is  applicable.  Where  assig- 
debt  as  stated,  but  denies  that  it  accrued  nees  sue  for  money  had  and  received  to  their 
within  six  years,  and  therefore  under  it  the  use  us  assignees,  or  on  an  account  slated  with 
plaintifl'  cannot  show  a  payment  of  any  part  them  in  that  character,  they  may  recover  in 
of  the  set-off;  Miwie  v.  Wood,  2  M.  &  Rob.  that  form  of  action  money  received  by  the  de- 
407.  The  plaintiff  might  reply  the  statute  as  fendant  by  way  of  fraudulent  preference  be- 
to  part  of  the  debt  set  off  and  deny  the  re-  fore  the  bankruptcy  ;  in  such  case,  therefore, 
roainder  thereof,  adding  an  averment  that  the  a  set-off  of  money  due  from  the  bankrupt  can- 
part  denied  does  not  exceed  the  plaintiff's  not  be  pleaded.  Groom  v.  Mealii,  2  Bing. 
claim,  and  this  (according  to  a  recent  decision  N.  C.  138;  or  they  may  recover  money  re- 
of  the  Q.  li.),  consisting  of  two  distinct  parts,  ceived  after  the  bankruptcy,  in  which  case 
the  latter  ought  to  conclude  to  the  country,  a  set-off  for  money  due  from  the  bankrupt 
Blahesley\.Smallwnod,Q.\i.]rl\\.'r.\846:  but  would  be  equally  bad  ;  IFood  v.  Smilh,  4  M. 
see  Briscoe  V.  Hi//,  10  M.  ^  W.735;  the  form  &  W.  522.  See  in  general  Chit  on  Contr. 
in  the  text  would  seem  sufficient  in  such  a  case,  "  Set-oft'." 

because  on   that  issue  the  defendant  would  (h)  If  the  cause  of  set  off  accrued  after 

have  to  show  a  debt  due  within  six  years  equal  the  act  of  bankruptcy  but  before  fiat,  plead 

to  plaintiff's  claim,  Fuii-tftorne  V.  Donald,  13  mutual  credit,  as  in    Form  9;  and  see  fur- 

M.  &  W.  424;  S.  C.  2  D.  &  L.  675;  or  a  ther  as  to  the  distinction  between  set-off  and 

written  memorandum  taking  an  older  debt  out  mutual  credit,  Forsterv.  WiUnn,  12  M.  &  VV. 

of  the  statute  9  G.  4,  c.  14,  s.  4  ;  ante,  356.  203. 


PLEAS  IN  ASSUMPSIT:— SET-OFF.  393 

ready  and  willing  and  hereby  offers  to  set  off  and  allow  to  the  plaintiffs,  as 
assignees  as  aforesaid,  the  full  amount  of  the  said  damages ;  and  this  the 
defendant  is  ready  to  verify,  &:c. 


7.  Action  by  Assignees.  Plea,  Set-off  on  a  Judgment  against  the 
Bankrupt; — Replication,  that  it  was  on  a  Warrant  of  Attorney 
not  filed  within  Troenty-one  Days. 

Everitt  v.  Wells,  2  M.  &  G.  269. 


8.  Replication  to  a  Set-off  on  a  Bill  accepted  ly  the  Bankrupt  and 
indorsed  hy  the  Drawer  to  the  Defendant,  that  the  Causes  of  Set- 
off were  only  Legal,  and  not  both  Legal  and  Equitable  Debts, 
inasmuch  as  the  Indorsement  was  a  Fraud  between  the  Drawer  and 
the  Defendant  to  obtain  a  Set-off  for  the  former,  (i) 

Lackington  v.  Coombs,  6  Bing.  N.  C.  71. 


9.  Plea  of  mutual  Credit,  in  on  Action  by  the  Assignees  of  a 

Bankrupt,  (k) 

Commencement,  ante,  21,  24.]     —  Saith  that  before  and  at  the  time  of  the 

date  and  issuing  of  the  fat  in  bankruptcy,  under  and  by  virtue  of  which  the 

said  E.  F.  was  found  and  adjudged  to  be  such  bankrupt  as  aforesaid,  and 

before  and  at  the  time  of  the  commencement  of  this  suit,  to  wit,  on  [(^'c], 

the  said  E.  F.  was  indebted  to  the  defendant  in  £ [for  money  by  the 

defendant  before  then  lent  to  the  said  E.  F.  at  his  request],  (/)  and  which 
said  last  mentioned  sum  of  money  still  remains  unpaid  and  unsatisfied  to  the 
defendant ;  and  the  defendant  further  saith  that  he  had  not,  when  he  gave 
credit  to  the  said  E.  F.  in  respect  of  the  said  last  mentioned  sum  of  money, 
or  any  part  thereof,  notice  of  any  act  of  bankruptcy  by  the  said  E.  F.  com- 
mitted, and  that  the  said  sum  of  money  so  due  to  the  defendant  as  aforesaid 


(i)  See,  as  to  right  of  seUing  ofF  notes  of  the  words  within  the  brackets ;  ante,  390,  note 

banltrupt  bankers  which  came  to  defendant's  (y).     See  form  of  mutual  credit  on  bills  in- 

hands  before  fiat,  Forster  v.  Wibon,  12  M.  &  dorsed  by  the  defendant  before  the  bankruptcy 

"•  ^91'  for  the  bankrupt's  accommodation,  Hulme  v. 

(k)  See  form,  &c.,  Gibson  v.  Bell,  1  Bing.  Mngglestnn,  3  iM.&  W,  30  ;   Ruisel!  v.  Bell. 

N.  C.743;  Groom  v.  West,  8  A.  &  E.  758 ;  8  Rl.  &  VV.  277  ;  5.  C.  1  D.  N.S.  107;  and 

6  G.  4,  c.  16,  s.  50.     By  the   New  Rules,  a  plea   to  an  action  for  money  had  and  re- 

"  mutual  credit"  must  be  specially  pleaded.  ceived  to  the  use  of  the  assignees,  that  the 

See  the  common  plea  of  set-off  in  such  actions,  defendant  paid  a  bill  which  he  had  accepted 

atite,  392,  rorni  6.  for  the  bankrupt's  accommodation,  who  gave 

(/)  It  is  necessary  to  stale  the  mode  in  defendant  another  bill  to  receive  the  proceeds 

which  the  credit  was  given,  Ahager  v.  Currie,  ot,  which  he  did  after  the  bankruptcy  ;   liittle- 

11  M.  &  W.  14  ;  S.  C.  12  M.  &c  VV.  751  ;  of  ston  v,  Timms.  1  torn.  B  389;  S.  C  2D.it. 

course  other  modes  may  be  stated  instead  of  L.  817;  and  see  the  pleas,  ante,  248,  249. 
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equals  any  demand  of  the  said  E.  F.  before  his  said  bankruptcy,  and  of  the 
plaintiffs,  as  assignees  as  aforesaid,  since  the  said  bankruptcy,  in  respect  of 
the  matters  in  the  [first]  count  alleged ;  of  all  which  premises  the  plaintiffs 
had  notice  before  and  at  the  time  of  the  commencement  of  this  action,  and 
against  which  said  sum  so  due  to  the  defendant  as  aforesaid,  the  defendant 
is  ready  and  willing,  and  hereby  offers,  to  allow  and  set  off  the  full  amount 
of  such  demand ;  and  this  the  defendant  is  ready  to  verify,  &c. 


10.  Replication  to  a  Plea  of  mutual  Credit,  denying  it. 

Commencement,  ante,  23.]  And  as  to  the  said  [^second']  plea,  the  plaintiffs 
say  that  the  said  E.  F.  was  not  nor  is  he  indebted  to  the  defendant  in  manner 
and  form  as  alleged ;  and  this  the  plaintiffs  pray  may  be  inquired  of  by  the 

country,  &c.  (m) 

— ♦ — 

11.  Replication  to  a  Plea  of  Set-off;  the  Plaintiff's  Discharge 
under  5  &;  6  Vict.  c.  U6,  and  7  &;  8  Vict.  c.  96,  from  the  Debts 
set  off.  (n) 

Commencement,  ante,  23.]  —  Saith  that  after  the  accruing  of  the  said 
debts  and  causes  of  set-off  in  the  said  \_second'\  plea  mentioned,  and  before 
the  commencement  of  this  suit,  and  after  the  making  and  passing  of  a  certain 
act  of  parliament,  made  and  passed  in  a  session  of  parliament  held  in  the 
fifth  and  sixth  years  of  our  lady  the  now  queen,  intituled  "  An  Act  for  the 
Relief  of  Insolvent  Debtors,"  and  after  the  making  and  passing  of  a  certain 
other  act  of  parliament,  made  and  passed  in  a  session  of  parliament  held  in 
the  seventh  and  eighth  years  of  the  reign  of  our  said  lady  the  now  queen, 
intituled  "  An  Act  to  amend  the  Law  of  Insolvency,  Bankrupty  and  Execu- 
tion," to  wit,  on  [<^c.],  the  plaintiff  not  then  being  and  not  having  been  at 
any  time  a  trader  within  the  meaning  of  the  statutes  then  in  force  relating 
to  bankrupts,  at  the  respective  times  of  the  making  and  passing  of  the  said 
acts  of  parliament,  [or  "  then  being  a  trader  within  the  meaning  of  the  sta- 
tutes then  in  force  relating  to  bankrupts,  but  then  owing  debts  amounting  in 
the  whole  to  less  than  ^300,"]  and  having  then  resided  twelve  calendar 
months  next  before  the  presenting  of  his  petition  as  hereinafter  mentioned 

(»n)  This  is  the  proper  way  of  replying;  (n)   This  must  be  specially  replied,  and 

Alsuger  v.Ciirrie,  \\  M.  &  VV.  14.     A  repli-  cannot  be  given  in  evidence  under  the  general 

cation  would  be  bad  which  attempted  to  put  replication  of  nil  debet ;   Ford  v.  Durne/ord, 

in  issue  both  the  fact  of  mutual  credit  being  Q.  B.  Feb.  11,  1846.     If  the  discharge  were 

given  and  also  the  existence  of  debts  of  such  under  1    &  2   Vict.  c.  110,  the  proceedings 

a  nature  as  could  by  law  be  the  subject  of  must  be  set  out  as  directed,  ante,  335,  Form 

mutual  credit ;   Hulme  v.  Mugglestoue,  3  JM.  5;  if  by  bankruptcy,  see  Form  4,  ante,  258; 

&  W.  30.    The  assignees  cannot  reply  a  frau-  and  Haylar  v.  iiherwood,  2  Nev.  &  JVl.  401. 

dulent  delivery  of  goods,  for  the  price  of  which  The  general  pleas  of  bankrupty  and  insolvency 

they  sue  ;  Husselt  v.  Bell,  8  M.  &  W.  277.  are  only  given  to  a  defendant  when  stied  for  a 

De  injuria  also  would  seem  a  bad  replication ;  debt ;  ante,  260,  note  (s). 
ante,  305. 
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within  the  [^London]  district  of  the  Court  of  Bankruptcy,  did,  under  and  by 
virtue  of  and  according  to  the  directions  and  provisions  of  the  said  statutes, 
duly  present  to  the  Court  of  Bankruptcy  in  Basinghall  Street,  in  the  city  of 
London,  \^or  '•  to  C.  B.  the  commissioner  of  bankrupt  within  whose  district 
the  plaintiff  had  so  resided  twelve  calendar  months  aforesaid,"]  a  petition 
for  protection  from  process,  and  for  the  administration  of  his  estate  and 
effects  by  and  under  the  direction  of  the  said  Court  of  Bankruptcy,  such 
petition  being  in  the  form  specified  and  required  for  the  same  by  the  said 
secondly  above  mentioned  act,  and  having  annexed  to  it  a  schedule  contain- 
ing a  full  and  true  account  of  the  plaintiff's  debts  and  the  claims  against 
him,  with  the  names  of  his  creditors  and  claimants,  and  the  dates  of  con- 
tracting their  debts  and  claims  severally,  as  nearly  as  such  dates  could  be 
stated,  the  nature  of  the  debts  and  claims  and  the  securities  given  for  the 
same,  and  also  a  true  account  of  the  nature  and  amount  of  his  the  plaintiff's 
property,  and  an  inventory  of  the  same  and  of  the  debts  owing  to  him,  with 
their  dates  as  nearly  as  such  dates  could  be  stated,  and  the  names  of  his 
debtors  and  the  nature  of  the  securities  which  he  had  for  such  debts,  and 
also  all  other  such  matters  and  things  as  in  and  by  the  said  acts  or  either  of 
them  are  required ;  and  in  which  said  schedule  the  said  debts,  in  the  said 
\_second^  plea  mentioned  were  amongst  other  matters  and  things  duly  in- 
serted and  set  forth,  and  which  said  petition  and  the  said  schedule  thereunto 
annexed  were  then  duly  verified  by  the  affidavit  of  the  plaintiff,  in  manner 
and  according  to  the  form  by  the  said  secondly  above  mentioned  act  is  re- 
quired, which  said  petition  and  schedule,  having  the  said  affidavit  thereunto 
annexed,  were  afterwards  and  before  the  commencement  of  this  suit,  to  wit, 
on  [i^c.],  duly  filed  of  record  in  the  said  Court  of  Bankruptcy,  as  by  the  said 
petition  and  schedule,  with  the  said  affidavit  thereunto  annexed  and  now 
remaining  of  record  in  the  said  Court,  reference  being  thereunto  had,  will 
more  fully  and  at  large  appear. 

And  the  plaintiff  further  says  that  the  said  petition  having  been  so  filed 

as  aforesaid, ,  Esq.  then  being  the  commissioner  [sitting  at  the  Court  of 

Bankruptcy  in  Basinghall  Street  aforesaid,  to  whom  the  said  petition  was 
presented,  or  to  whom  the  said  petition  was  referred  by  order  of  the  said 
Court  according  to  the  provisions  of  the  said  first  recited  act,]  and  then 
being  duly  authorized  to  act  in  the  matter  thereof,  forthwith  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  gave, 
granted  and  allowed  to  the  plaintiff,  according  to  the  said  acts,  a  protec- 
tion (o)  in  writing  under  his  hand  from  all  process  whatever,  (except  as 
thereinafter  mentioned,)  either  against  his  person  or  his  property  of  every 
description  ;  which  protection  was  to  continue  in  force  and  all  process  (except 


(o)  As  to  this  interim  order  for  protection,       13  M.  &  W.  679;  Marshv.  Woolley,  1  D.  & 
see  Ex  parte  Partuiglon,  2  D.  L.  650 ;  S.  C.        L.  84  ;  S.  C.      M.  it  G. 
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process  for  arresting  or  holding  him  to  bail  under  the  authority  of  a  judge's 

order  for  that  purpose)  was  to  be  stayed  until  the day  of then 

next,  at  half  past  eleven  of  the  clock  in  the  forenoon  of  that  day,  the  same 
being  the  time  appointed  for  the  appearance  of  the  plaintiff  at  the  said 
Court  of  Brankruptcy  in  Basinghall  Street,  in  the  city  of  London  ;  and  the 

said Esq.  then  so  being  such  commissioner  acting  in  the  matter  of  the 

said  petition,  and  duly  authorized  in  that  behalf,  nominated  and  appointed 
,  one  of  the  official  assignees  of  the  said  Court  of  Bankruptcy,  thereto- 
fore duly  nominated  and  appointed  such  by  the  Lord  High  Chancellor  of 
England,  according  to  the  statutes  in  such  case  made  and  provided,  to  be 
the  official  assignee  in  the  matter  and  for  the  purposes  of  the  said  petition. 

And  the  said ,  Esq.,  so  being  such  commissioner  as  aforesaid,  and 

acting  in  the  matter  of  the  said  petition  as  aforesaid,  then  also  caused  a 
notice  of  the  filing  of  the  said  petition  and  the  allowance  of  the  said  protec- 
tion from  process,  to  be  given  to  the  defendant,  and  to  such  other  of  the 
plaintiff"'s  creditors  named  in  the  said  schedule  whose  debts  respectively 
amounted  to  the  sum  of  £5,  and  to  be  inserted  in  the  London  Gazette  and 
in  a  certain  newspaper  called,  to  wit  [The  Essex  Herald^,  the  same  being 
a  newspaper  which  was  then  circulating  within  the  county  wherein  the 
plaintiff*  resided,  to   wit,   the  county  of  \_Essex],  and  thereby  appointed  a 

public  sitting  of  the  said  Court  of  Bankruptcy  to  be  held  on  the day 

of  then  next  for  the  first  examination  of  the  plaintiff*,   and  required 

the  plaintiff"  to  appear  before  ,  Esq.   the  commissioner  appointed  to 

act  in  the  further  matter  of  the  said  petition  according  to  the  provisions  of 

the  said  acts,  on  the  said day  of  then  next,  at  half  past  eleven  of 

the  clock  in  the  forenoon  precisely,  at  the  said  Court  of  Bankruptcy  in  Ba- 
singhall Street  aforesaid,  for  his  the  plaintiff''s  first  examination  touching 
his  debts,  estate  and  effects,  and  that  the  plaintiff*  might  be  then  further 
dealt  with  according  to  the  provisions  of  the  last  mentioned  acts,  and  thereby 
then  also  appointed  the  choice  of  the  creditors'  assignees  to  take  place  at 
the  time  and  place  last  mentioned.  And  the  plaintiff*  further  says  that 
afterwards,  to  wit,  on  the  day  and  year  and  at  the  hour  last  aforesaid,  at  the 
said  Court  of  Bankruptcy  in  Basinghall  Street  in  the  city  of  London,  the 

said ,  Esq.,  being  the   commissioner  duly  appointed  according  to  the 

provisions  of  the  said  acts  to  act  in  the  further  matter  of  the  said  petition, 
and  being  duly  authorized  in  that  behalf,  proceeded  to  make  and  did  then 
make  such  examination  as  is  required  by  the  said  first  recited  act,  and  one 

having  been  then,  to  wit,  at  the  said  first  sitting,  to  wit,  on  the  day 

and  year  last  aforesaid,  duly  chosen  assignee  of  the  estate  and  eff'ects  of 
the  plaintiff*  by  the  majority  in  number  and  value  of  the  creditors  of  the 
plaintiff*  then  present  and  attending  the  said  examination,  in  person  or  by 
attorney,  and  who  had  proved  their  respective  debts  to  be  ^10  or  upwards  ; 
and  the  said  —  having  then  accepted  the  said  trust  and  appointment  of 


PLEAS  IN  ASSUMPSIT:— SET-OFF.  397 

the  said   ,  Esq.,  so  being  such  commissioner   as  aforesaid,  and  being 

duly  authorized  in  that  behalf,  having  approved  of,  ratified  and  confirmed 

the  said  choice,  and  having  then  certified  under  his  hand  that  the  said 

had  been  duly  chosen  assignee  of  the  estate  and  effects  of  the  plaintiff, 
and  having  also  certified  in  writing  that  the  said had  been  duly  ap- 
pointed official  assignee  to  the  estate  of  the  plaintiff,  thereupon  and  thereby, 
under  and  by  virtue  of  the  directions  and  provisions  of  the  said  secondly 
above  recited  act,  all  the  estate  and  effects  of  the  plaintiff  became  and  were 

then,  and  before  the  commencement  of  this  suit,  vested  in  the  said and 

in  the  said ,  as  joint  assignees  thereof. 

And  the  plaintiff  further  says  that  at  the  said  first  sitting,  to  wit,  on  the 

day  and  year  last  aforesaid,  the  said ,  Esq.,  so  being  such  commissioner 

as  aforesaid,  then  duly,  and  according  to  the  said  statutes,  and  before  the 
commencement  of  this  suit,  by  writing  in  that  behalf  under  his  hand,  re- 
newed the  said  order  of  protection  for  the  plaintiff's  person  and  property 

from  process,  until  the day  of  then  next,  at  half  past  two  of  the 

clock  in  the  afternoon,  at  the  said  Court  of  Bankruptcy  in  Basinghall  Street, 

in  the  city  of  London,  appointed  the  said  day  of  then  next,  at 

half  past  two  of  the  clock  in  the  afternoon  precisely,  at  the  said  Court  of 
Bankruptcy  in  Basinghall  Street  aforesaid,  to  proceed  to  make  a  final  order 
in  the  matter  of  the  said  petition,  unless  cause  should  be  then  and  there 
shown  to  the  contrary,  and  then  caused  a  notice  to  be  given  to  the  defendant 
and  such  other  of  the  plaintiff's  creditors   whose  debts  amounted  to  £5, 

and  to  be  inserted  in  the  London  Gazette,  that  he  the  said ,  Esq.,  so 

being  such  commissioner  as  aforesaid,  would  proceed  to  make  a  final  order 
in  the  matter  of  the  said  petition,  at  the  said  Court  of  Bankruptcy  in  Ba- 
singhall Street,  in  the  city  of  London,  on  the day  of  then  next, 

at  half  past  two  of  the  clock  in  the  afternoon  precisely,  unless  cause  should 
be  then  and  there  shown  to  the  contrary.  And  the  plaintiff  further  says 
that  afterwards,  to  wit,  on  the  day  and  year  and  at  the  hour  last  aforesaid, 
at  the  said  Court  of  Bankruptcy  in  Basinghall  Street  aforesaid,  the  plaintiff 
having  then  duly  appeared,  and  no  cause  being  then  shown  to  the  contrary, 

and  it  then  appearing  to  the  said ,  Esq.,  so  being  such  commissioner  as 

aforesaid,  that  the  allegations  in  the  said  petition  and  the  matters  in  the  said 
schedule  were  true,  and  that  the  said  debts  of  the  plaintiff  were  not  con- 
tracted by  any  manner  of  fraud  or  breach  of  trust,  or  by  any  prosecution 
whereby  he  had  been  convicted  of  any  offence,  or  without  having  at  the  time 
of  becoming  indebted  a  reasonable  or  probable  expectation  of  being  able  to 
pay  such  debt  or  debts,  and  that  such  debts,  or  any  of  them,  were  not  con- 
tracted by  reason  of  any  judgment  in  any  proceeding  for  breach  of  the  re- 
venue laws,  or  in  any  action  for  breach  of  promise  of  marriage,  seduction, 
criminal  conversation,  libel,  slander,  assault,  battery,  malicious  arrest,  ma- 
licious suing  out  a  fiat  in  bankruptcy  or  malicious  trespass,  and  tliat  the 
plaintiff  had  not  parted  with  any  of  his  property  since  the  presenting  of  his 
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said  petition  ;  and  he  the  said  ,  Esq.,  so  being  such  commissioner  as 

aforesaid,  being  on  the  said  examination  satisfied  that  the  plaintiff  had 
made  a  full  discovery  of  his  estate,  effects,  debts  and  credits,  he  the  said 

,  Esq.,  as  such  commissioner  as  aforesaid,  did  then,  under  and  by  virtue 

and  according  to  the  provisions  of  the  said  acts,  make  a  final  order  to  protect 
the  person  of  the  plaintiff  from  being  taken  or  detained  under  any  process 
whatever  in  respect  of  the  several  debts  and  sums  of  money  due  or  claimed 
to  be  due  at  the  time  of  filing  the  plaintiff's  petition  from  the  plaintiff  to  the 
several  persons  named  in  the  said  schedule  as  creditors,  or  as  claiming  to  be 
creditors  for  the  same  respectively,  or  for  which  such  persons  should  have 
given  credit  to  the  plaintiff  before  the  time  of  filing  his  petition,  and  which 
were  not  then  payable,  and  as  to  the  claims  of  all  other  persons  not  known 
to  the  said  plaintiff  at  the  time  of  making  the  said  final  order,  who  might  be 
indorsees  or  holders  of  any  negotiable  security  set  forth  in  the  plaintiff's 
said  schedule,  and  it  was  thereby  directed  that  the  proposal  of  the  plaintiff 
for  the  payment  of  his  debts  should  be  carried  into  effect  in  the  following 
manner,  that  is  to  say,  that  he  the  plaintiff  should  pay  into  the  hands  of 

,  the  official  assignee,  being  the  official  assignee  aforesaid,  the  sum  of 

£ by  tlie  year,  until  the  debts  enumerated  in  his  schedule  should  be 

satisfied  ;  and  that  such  sum  should  be  paid  quarterly,  and  the  first  quarterly 
payment  should  be  made  on  the  Midsummer  day  then  next,  as  by  the  said 
order  filed  and  now  remaining  of  record  in  the  said  Court  of  Bankruptcy, 
reference  being  thereunto  had,  will  more  fully  and  at  large  appear,  and 
which  said  order  still  remains  in  full  force  and  effect ;  and  this  the  plaintiff 
is  ready  to  verify,  &c. 

EXECUTORS,  ADMINISTRATORS,  &C. 

12.  Plea  of  Set-off  in  an  Action  hy  Executors,  6fc.  (p) 
Commencement,  ante,  24,]    —    Saith  that  the  said  E.  F.,  before  and  at 
the  time  of  his  death,  was  indebted  to  the  said  defendant  in  the  sum   of 

£ for  [here  slate  the  debt  ;  see  Form  1],  which   said  sum  of  money  so 

due  to  the  defendant  was,  before  and  at  the  time  of  the  commencement  of 
this  suit,  and  still  is,  due  and  owing  from  the  said  plaintiffs,  as  executors  [or 
•'  administrators"]  as  aforesaid,  to  the  said  defendant,  and  equals  the  da- 
mages sustained  by  the  said  plaintiffs,  as  executors  [or  '*  administrators"]  as 
aforesaid,  by  reason  of  the  non-performance  by  the  defendant  of  the  said 


(p)  See  the  statute,  oHfe,  389,  obs.,  and  RofeertsoH,  4  Camp.  342;  Rogerson  v.  Lad- 

ihe  noles  to  Form  1.     A  debt  due  from  the  brooke,   1   Bing.  93;   Henslow  v.   RohertsDii, 

plaintiff's  testator  cannot  be  set  off  against  a  6  Taunt.  448,  451  ;  Schojietd  v.  Corbett,  6 

debt  which  accrued  to  the  plaintiff  as  eiecutor  N.  &  M.  527.     Care  must  be  taken,  tiiere- 

afler   the    death  ;     Hutchimoti    v.    Stnrges,  fore,  to  restrict  this  plea  to  a  count  charging 

Willes'  Rep.  263.  264  ;  ^hipiuan  v.  Thomp-  a  debt  to  the  deceased.     As  to  replication, 

sou,  iti.  103  ;  13ul,  N.P.  180;   Underwood  v.  «/ite,  391,  Form  4. 


PLEAS  IN  ASSUMPSIT:— SET-OFF.  399 

several  supposed  promises  in  the  declaration  mentioned,  and  out  of  which 
said  sum  of  money  so  due  and  owing  to  the  defendant  he  is  ready  and  willing 
and  hereby  offers  to  set  off"  and  allow  to  the  said  plaintiff's,  as  executors  [or 
"  administrators"]  as  aforesaid,  the  full  amount  of  the  said  damages,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided;  and  this 
the  defendant  is  ready  to  verify,  &c.     [Counsel's  signature. 


13.  Plea  of  Set-off  in  an  Action  against  Executors,  (q) 

Commencement,  ante,  24,]  —  Saith  that  the  plaintiff",  before  and  at  the 
time  of  the  death  of  the  said  E.  F.,  was  indebted  to  the  said  E.  F.  in  the  sum 

of  £ for  [here  state  the  debt ;  see  Form  1],  which  said  sum  of  money 

was,  at  the  time  of  the  commencement  of  this  suit,  and  still  is,  due  and  owinf 
from  the  plaintiff  to  the  said  defendants,  as  executors  [or  "  administrators"] 
as  aforesaid,  and  equals  the  damages  sustained  by  the  plaintiff"  by  reason  of 
the  non-performance  of  the  said  several  supposed  promises  in  the  declaration 
mentioned,  and  against  which  said  sum  of  money  so  due  and  owing  from  the 
plaintiff"  as  aforesaid,  the  said  defendants,  as  executors  as  aforesaid,  are 
ready  and  willing  and  hereby  off"er  to  set  off"  and  allow  to  the  said  plaintiff" 
the  full  amount  of  the  said  damages,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided  ;  and  this  the  defendant  is  ready  to  verify,  &c. 
[Counsel's  signature, 

— ♦ — 

14.  Plea  to  an  Action  for  Goods  sold,  that  the  Defendant  bought 
them  of  Plaintiff's  Factor ^  as  the  apparent  Principal,  and  has  a 
Set-off  against  him.  (r) 

Coviuiencement,  ante,  21,  24.]  —  Saith  that  the  plaintiff"  sold  and  delivered 
the  said  goods  to  the  defendant  by  and  through  the  medium  of  one  J.  S., 
who  at  the  time  of  such  sale  and  delivery  was  the  factor  and  agent  of  the 
plaintiff"  in  that  behalf,  and  intrusted  (s)  by  him  with  the  said  goods,  and  the 
said  J.  S.,  so  being  such  factor  and  agent,  and  intrusted  as  aforesaid,  with 
the  consent  of  the  plaintiff",  sold  the  said  goods  to  the  defendant  in  his  the 
said  J.  S.'s  own  name,  as  the  true  and  sole  owner  of  the  said  goods,  and  as 


(9)  See  supra,  n.  (p).     A  defendaot  sued  Vict.  c.  39,  and  note  (s),  post.     De  injuria. 

as  executor  cannot  set  off  a  debt  due  to  him  would  be  a  bad   replication;  Salter  v.  t^ur- 

personally  from  the  plaintiff;   llulchimon   v.  ciiell,  mipra.     'I'he  proper  mode    of  replying 

Starves,  Willes' Rep.  ibS,  264  ;    Hlakeitey  m.  would   be  "that   the   said   goods  were   not, 

Smu/Zu-.W,  Q.  B.  Hii.  T.  1846  ;  t)Ut  he  may  with   the  consent,  itc.  of  the   plaintiff,  sold 

set  off  a  debt  due  from  the  deceased  to  an  and  delivered  by  the  said  J.S.,  then   being 

account  stated  against  him  as  executor,  ihiU.  the  factor  of  the  plaintiff,  m  J.  S.'s  name,  as 

A  peisoii  sued  for  his  own  debt  cannot  setoff  owner  and  as  his  own  goods,  nwdo  et  forma, 

a  debt  due  to  him  as  executor,  i/)i(i.  ice.     See   form    Figeon    v.  Unburn,  9    Dowl. 

(r)  See  forms,  &:c.  Curr  v.  Hindiff,  4  B.  51 1  ;  i'.  C.  12  A.  &  E.  715. 

&  C.  547  ;   Fiirclietl  v.  Halter,  9  Dowl,  511  ;  (s)  See  5  iV   6   Vict.  c.  39  ;  LeamuJ  v. 

S.C.   1    Q,  B,    197;    Warren   M.M'Kau,    1  Bobinian.  ]2  M.  W\' .145  ;  Boiiti  v.  Siewait, 

M.  &  \V.  591;    and  sec  the  stat.  6  6:  6  4  M.  ii>:  (J.  295. 
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and  for  his  the  said  J.  S.'s  own  proper  goods,  and  the  said  J.  S.  then  ap- 
peared to  be  such  true  and  sole  owner,  by  the  plaintiff's  consent,  and  the 
plaintiff  did  not  appear,  nor  was  he  known  by  the  defendant  at  or  before  the 
time  of  the  said  sale,  as  the  proprietor  of  or  to  be  interested  in  the  said 
goods,  and  the  defendant  then  bought  and  received  the  said  goods  of  and 
from  the  said  J.  S.  as  his  proper  goods,  and  did  not  know  and  had  not  the 
means  of  knowing  that  the  plaintiff  was  the  owner  of  the  said  goods  or  in- 
terested therein,  or  that  the  said  J.S.  was  only  an  agent  in  that  behalf;  and 
the  defendant  further  saith  that  the  said  J.  S.,  before  the  defendant  had  any 
knowledge  or  notice  (t)  that  the  plaintiff  was  the  real  owner  of  the  said 
goods,  before  and  at  the  time  of  the  said  sale,  was  and  thence  continually 

hitherto  hath  been  and  is  indebted  to  the  defendant  in  £ for  [^-c.  stating 

the  debt :  see  ante,  390,  Form  1],  which  said  sum  so  due  to  the  defendant 
equals  [^'c.  proceed  and  conclude  as  in  the  common  Form  1,  ante,  390, 
omitting  the  words  "  according  to  the  form  of  the  statute  in  such  case  made 
and  provided." 

SHIP. 

See  "  Seaman,"  ante,  387. 


Plea  to  an  Action  against  the  Captain  for  excluding  Plaintiff,  a 
Passenger,  from  the  Cuddy,  that  the  Plaintiff  conducted  himself  in 
an  unbecoming  and  ungentlemanly  manner,  and  threatened  the  Cap- 
tain with  personal  Violence. 

Prendergast  v.  Compton,  8  C.  &  P.  454. 


SOLICITOR. 
See  "Attorney,"  ante,  251. 

It  has  been  decided  that  it  is  necessary,  under  6  &  7  Vict.  c.  73,  to  plead  specially 
the  non-delivery  of  a  signed  bill ;  Bowen  v.  Hodges,  Exch.  East.  T.  184G ;  see  the  plea, 
finle,  252,  Form  2.  As  to  whether  the  court  where  the  business  was  done  must  be 
mentioned  in  the  bill,  see  Lewis  v.  Primrose,  13  Law  J.  269,  Q.  B. ;  Engleheart  v. 
Moore,  Exch.  East.  T.  1846. 


SPIRITUOUS  LIQUORS. 


1.  Plea  to  a   Declaration  for   Goods   sold,   that  they  consisted  of 
Spirits  supplied  contrary  to  the  Tippling  Act.  (u) 

Commencement,  ante,  21,  24.]     —  Saith  that  the  said  sum  of  £ was 

(f)  See  the  observations  of  Parke,  B.,  1       jun.  Contr.  Index,  in  uoc;   Hughesv.  Done,  1 
Q.  B.  197.  Q-  ^-  294,     De  Injuria  might  be  replied, 

(u)  24  G.  2,  c.  40,  s.  12  J  see  cases,  Chit.       ante,  304,  "  Frauds,  &c." 
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and  is  a  certain  sum  of  money,  debt  and  demand  claimed  by  the  plaintiff 
from  the  said  defendant  for  and  on  account  of  certain  spirituous  liquors  by 
him  the  plaintiff  supplied  to  the  defendant  at  divers  days  and  times  before 
the  commencement  of  this  suit;  and  the  defendant  further  saith  that  he  was 

indebted  to  the  plaintiff  in  the  said  sum  of  £ ,  and  the  same  became  due 

as  in  the  said  declaration  mentioned  for  and  on  account  of  divers  quantities 
of  spirituous  liquors  sold  at  various  times  by  the  plaintiff  to  the  defendant 
in  articles  and  items  not  amounting  at  any  one  time  to  the  full  value  or 
amount  of  20*.  each,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided ;  and  this  the  defendant  is  ready  to  verify,  &c.  [Counsers 
signature,  and  as  to  answering  the  account  stated,  ante,  374,  note  (/). 


STAMP. 

See  ante,  230  and  260. 


It  seems  doubtful  whether  the  want  of  a  stamp  can  in  any  case  be  pleaded;  but  at  all 
events  such  a  defence  can  only  be  pleaded  in  cases  where  the  instrument  cannot  be 
made  good  by  being  stamped  before  the  trial;  see  Bradley  v.  Burddey,  15  Law  J. 
115,  Excb. 


STOCK-JOBBING. 


To  a  Declaration  for  Money  lent,  Plea  that  the  Money  was  lent  to 
pay  Stock-jobbing  Differences,  (x) 

Commencement,  ante,  21,24.]  — Saith  that  heretofore,  and  before  the 
commencement  of  this  suit,  to  wit,  on  [4-c.],  the  defendant  had  lost  to  a 
certain  person,  to  wit,  one  E.  F.,  and  the  said  E.  F.  claimed  to  receive  of 
and  from  the  defendant  certain  sums,  amounting  in  the  whole  to  a  large  sum 
of  money,  to  wit,  the  sum  of  £1200,  upon  and  by  virtue  of  an  unlawful 
wager  and  contract  in  the  nature  of  a  wager  relating  to  the  future  price  and 

value  of  certain  public  English  stock  called ,  that  is  to  say,  £ 

[consols],  that  is  to  say,  a  certain  wager  and  contract,  before  then,  to  wit, 
on  [«§-c.],  made  by  and  between  the  defendant  and  the  said  E.  F.,  by  which 
the  payment  of  such  sums  of  money  by  the  said  defendant  or  by  the  said 
E.  F.  was  made  to  depend  upon  the  rise  or  fall  of  the  said  stock  and  the 
future  price  and  value   thereof,   neither  of  them  being  possessed  of  such 


(i)  >ee  Cannun  v.  fiivfe.  3  B.&  A1.179;  355,  nor  similar  fr.insaclioiis  \n  foreign  funds, 

De  Begms  v.  Armhtead,  10  Bing.  107.     The  are  within  ihe  piohibiiion  of  the  Stock-Jobbin;: 

statute  7  G.  2,  c.  8,  and  cases  as  to  stock-  Act,  Wells  v.  Porter,  2  B.  N.  C.  722  ;  Oakleu 

jobbing,  Chit. jun.Contr.  Index,  "Stock, &c."  v.  Rigbij.ib.  132;  nor  are  ihey  illegal  at  com". 

Meiiher   gamblmg    transactions    in    English  mon  law,  EUworth  v.  Cole,  2  :\l.  6i  \\.  3\  ; 

railway  shares,  IJewiit  v.  Price,  4  M.  ic  (j,  see  ante,  "  Gaming,"  306. 

D  I) 
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stock,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided ; 
and  the  defendant  further  saith,  that  thereupon  he  the  said  defendant  was 
desirous  of  obtaining  a  loan  of  the  sum  of  ^200,  for  the  purpose  of  enabling 
him  therewith  in  part  to  pay  and  satisfy  the  said  sum  of  ^1200,  and  did 
accordingly  before  the  commencement  of  this  suit,  to  wit,  on  [<^c.],  apply  to 
and  request  the  said  plaintiff,  who  then  had  notice  of  the  several  premises, 
to  lend  and  advance  to  him  the  said  sum  of  ,£200,  being  the  said  sum  of 
£200  in  the  said  declaration  first  mentioned  for  the  said  purpose,  which  the 
said  plaintiff  then  consented  and  agreed  to  do,  and  did  accordingly  then 
knowingly  lend  the  said  sum  of  £200  in  the  said  declaration  first  mentioned 
to  the  said  defendant  for  the  express  purpose  aforesaid  and  on  no  other 
account ;  and  this  the  defendant  is  ready  to  verify.  \_As  to  answering  the 
account  stated,  ante,  374,  note  (/). 


SUNDAY. 
See  ante,  387,  Form  6. 


SURGEON. 


See  form  of  plea  to  a  surgeon's  bill,  that  the  plaintiff  was  not  admitted  to  practise  by 
the  College  of  Surgeons,  3  Chit,  on  PI.  6th  ed.  758;  7th  ed.  56;  and  see  Little  v. 
Oldacre,  1  Car.  &  Marsh.  370,  note  {b)  ;  and  ante,  225. 


SURRENDER. 

See  ante,  350,  Form  2,  and  note  («)  there. 


TENDER. 


Obs.  See  in  general  Com.  Dig. ;  Bac.  Ab. ;  2  Stark.  Ev.,  and  Chitty  on  Contracts,  tit. 
"  Tender."  "  The  principle  of  a  plea  of  tender  is  this,  that  the  defendant  has 
always  been  ready  at  all  times  to  pay  upon  request,  and  on  a  particular 
occasion  offered  the  money;"  Hesketh  v.  Faiucett,  11  M.  &  W.  356;  S.  C. 
2  Dowl.  N.  S.  829.  Accordingly,  where  a  tender  has  been  actually  made, 
the  effect  of  it  may  be  defeated,  by  showing  a  prior  or  subsequent  demand  and 
refusal  of  the  identical  sum  tendered ;  because  thereby  the  plaintiff  negatives 
that  the  defendant  was  always  ready  to  pay ;  see  1  Saund.  336,  note  2 ;  Bui. 
N.  P.  156 ;  Chitty  on  Contracts,  Index,  "  Tender."  It  has  lately  been  a  ques- 
tion whether  a  replication  to  a  plea  of  tender,  that  a  larger  sum  was  due  than 
that  tendered,  be  good,  and  there  are  decisions  apparently  contradictory ;  see 
Tyler  V.  Bland,  9  M.  &  W.  338 ;  S.C.I  Dowl.  N.  S.  608  ;  Brandon  v.  Neio- 
inglon,  3  Q.  B.  915.  The  law  seems  to  be,  that  if  A.  be  indebted  to  B.  on 
several  distinct  contracts,  he  may  tender  any  one  of  the  sums  due ;  Bac.  Abr. 
Tender,  449.  But  where  the  sum  demanded  is  due  upon  a  single  entire  contract, 
a  tender  of  part  is  bad;  Cotton  v.  Godwin,  7  M.  &  W.  147;  5.  C.  9  Dowl. 
763.  It  must,  however,  appear  upon  the  pleadings  that  the  contract  was  indi- 
visible ;  Hesketh  v.  Fawcett,  ubi  supra.  And  so  it  should  seem  that  a  plea  of 
tender  of  part  to  a  declaration  on  a  bill  of  exchange  or  a  promissory  note  would 
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be  bad;  Cotton  v.  Godwin,  7  M.  &  W.  147;  Hesketh  v.  Fawcett,  ubi  supra; 
Wain  V.  Baily,  2  P.  &  Dav.  307  ;  S.  C.  10  A.  &  E.  616.  Nor  can  a  tender 
be  pleaded  to  a  bill  or  note  at  all,  (i/'ter  it  becomes  due,  Poole  v.  Tunbridge,  2 
M.  &  W.  225  ;  unless  to  a  note  payable  on  demand,  Norton  v.  EUum,  2  M.  & 
W,  463. 

Tender  of  a  larger  sum  will  support  a  plea  of  tender  of  a  smaller,  Dean  v.  James, 
4  B.  &  Ad.  548 ;  but  an  actual  tender  and  production  of  the  money,  unless 
especially  dispensed  with,  must  be  pi'oved.  Moreover,  the  tender  must  not  be 
clogged  with  any  condition;  therefore  an  offer  to  pay  £'10  as  the  balance  of  a 
disputed  account,  upon  condition  of  receiving  a  receipt  in  full,  is  an  insufficient 
tender;  Foord  v.  Noll,  2  Dowl.  N.  S.  618;  Jennings  v.  Mujnr,  8  C.  &  P.  67. 
But  a  mere  declaration,  such  as  "  this  is  the  amount  of  your  bill,"  will  not  inva- 
lidate a  tender ;  Hemvood  v.  Oliver,  1  Q,  B.  409 ;  see  also  Hull  v.  Parker,  2 
Dowl.  N.  S.  345.  Whether  the  tender  has  been  conditional  or  not  is  a  question 
for  the  jury;  Eckstein  v.  Reynolds,  7  A.  &  E.  80. 

A  plea  of  tender  is  an  issuable  plea,  and  may  be  pleaded  after  time  obtained ;  see 
Moore  V.  Smith,  1  H.  Bla.  369 ;  Kilwick  v.  Maidman,  1  Burr.  59.  Where  there 
is  any  doubt  as  to  the  formality  or  proof  of  the  tender,  the  proper  course  is  to  plead 
payment  of  money  into  Court,  see  ante,  377,  note(0;  Leatherdule  v.  Sioeepstone, 
3  C.  &  P.  342;  because  if  defendant  fail  on  his  plea  of  tender,  he  will  have  to 
pay  all  costs,  whereas  on  the  plea  of  payment  of  money  into  Court,  defendant 
only  pays  costs  up  to  the  time  of  his  plea,  if  plaintiff  take  it  out  and  proceed  no 
further;  and  defendant  obtains  all  his  costs,  if  plaintiff  unsuccessfully  proceed 
further  after  the  plea  of  payment  of  money  into  Court.  As  to  staying  proceed- 
ings on  payment  before  declai-ation,  &c,  of  debt  and  costs,  see  2  Chit.  Arch.  Ind. 
"  Staying,  &c."  The  tender,  if  pleaded  to  a  special  count,  admits  the  contract 
therein  stated;  if  pleaded  to  the  common  count,  it  is  an  admission  only  to  the 
extent  of  the  sum  tendered ;  Cox  v.  Brian,  3  Taunt.  95 ;  Buhner  v.  Home,  1 
N.  &  M.  117.  The  sum  tendered  must  be  paid  into  Court,  or  plaintiff  may  sign 
judgment  as  for  want  of  a  plea  as  to  the  sum  tendered,  but  not  for  the  residue 
of  the  demand  stated  in  the  declaration;  Chapman  v.  Hicks,  2  Dowl.  641. 
Money  deposited  in  Court  in  lieu  of  bail  cannot  be  transferred  to  the  account  of 
a  payment  into  Court  on  a  plea  offender;  Stultz  v.  Heneage,  10  Bing.  561. 


1,   The  general  Issue,  except  as  to  Part,  and  a  Tender  of  that  Part. 

Commencement,  ante,  21,  24.]     And  the  defendant,  by his  attorney, 

as  to  the  said  declaration,  (y)  except  as  to  the  sum  of  £ [^the  exact  sum 

tenderedl.  Parcel  of  the  moneys  in  the  said  declaration  l_or,  "  in  the  said 

count"]  mentioned,  says  that  he  did  not  promise  [or  in  debt,  "  never  was 
indebted"]  in  manner  and  form  as  in  the  said  declaration  [or,  "  in  the  said 

count"]  is  in  that  behalf  alleged  ;  and  of  this  he  puts  himself  upon  the 

country,  &c.  (2). 

And  as  to  the  said  sum  of  ,£ ,  parcel,  &c.,  the  defendant  says  that  the 

plaintiff  ought  not  to  maintain  his  aforesaid  action  thereof  against  him  to 
recover  any  more  or  greater  damages  (a)  than  the  said  sum  of  £ , 

(u)  Take  care,  if  the  declaration  contain  a  than  the  plea  of  tender;  see  1   Saund.  33  e, 

count  on  a  bill  or  note,  to  resirict  this  com-  note;   Dowgall   v.  Houman,  3  Wils.  145;  2 

mencement,  so  thai  the  general  issue  may  not  I'la.  R.  723,  S.  C.  ;   Muclellnn  v.  Himanl,  4 

iuciude  that  count;  ante,  265,  obs.  T.  R.  194  ;  otherwise  a  demurrer  will  hoM. 

(J)  Plead  non  assumpsit  as  above,  if  the  (u)  See  1  Saund.33,  note  (2);  Coin.  Ui?. 

defendant  deny  that  the  remainder  of  the  de-  Pleader,  2  W.  28  ;  and  Willis  v.  Prudht,  7 

mand  ever  existed  ;  or  plead  any  special  de-  Dowl.  460.     In  debt,  say  "  to  recover  any 

fence,  with  or  without  non  assumpsit,  accord-  damages  by  reason  of  the  nonpayment  of  the 

ing  to  the  facts  ;  but  rare  must  be  taken  not  said  sum  of  £ — ,  parcel,  6ic." 
lo  plead  (IS  to  Ike  sum  tendered  any  other  plea 
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parcel,  &c.,  in  this  behalf,  because  he  saith  that  after  the  accruing  of  the 

said  several  causes  of  action,  as  to  the  said  sum  of  £ ,  parcel,  &c.,  and 

before  the  commencement  of  this  suit,  to  wit,  on  \_^c.  exact  day  not  material'], 
he  the  defendant  was  ready  and  willing  and  then  tendered  (6)  and  offered  to 

pay  to  the  plaintiff  the  said  sum  of  £ ,  parcel,  &c.,  to  receive  which  of 

the  defendant  he  the  plaintiff  then  wholly  refused  ;  and  the  defendant 
further  saith  that  he  hath  always  from  the  time  of  the  accruing  of  the  said 

several  causes  of  action  as  to  the  said  sum  of  £ ,  parcel,  &c.  hitherto 

been  ready  to  pay,  and  still  is  ready  to  pay,  the  plaintiff  the  said  sum  of 

£ ,  parcel,  &c. ;  and  he  now  brings  the  same  into  Court  ready  to  be 

paid  to  the  plaintiff,  if  he  will  accept  the  same ;  and  this  the  defendant  is 
ready  to  verify;  wherefore  he  prays  judgment  if  the  plaintiff  ought  to  maintain 
his  aforesaid  action  thereof  against  him  to  recover  any  more  or  greater 
damages  (c)  than  the  said  sum  of  ^ ,  parcel,  &c.,  in  this  behalf,  &c.  (d) 


2.  Replication  to  the  "preceding,  Denial  of  the  Tender,  (e) 

Commencement,  ante,  23.]     And  the  plaintiff,  as  to  the  said  plea  of  the 

defendant,  except  as  to  the  said  sum  of  £ ,  parcel,  &c.,  and  whereof 

the  defendant  hath  put  himself  upon  the  country,  doth  the  like. 

And  as  to  the  said  [^second]  plea  of  the  defendant  as  to  the  said  sum  of 

£ ,  the  plaintiff  saith  that  he  ought  not  to  be  barred  from  maintaining 

his  aforesaid  action  against  the  defendant  to  recover  further  damages  (/) 

than  the  said  sum  of  <£ ,  parcel,  &c.,  because  he  saith  that  the  defendant 

did  not  tender  or  offer  to  pay  to  him  the  said  plaintiff  the  said  sum  of  .£ , 

in  manner  and  form  as  in  the  said  [second]  plea  is  alleged ;  and  this  the 
plaintiff  prays  may  be  enquired  of  by  the  country,  &c. 


(6)  An  actual  tender  must  be  averred  in 
general.  Seinble,  however,  where  the  plaintiff 
expressly  dispensed  with  the  actual  production 
of  the  money,  see  Chitty  on  Contracts,  Index, 
"Tender;"  Finch  v.  Brook,  I  Biug.  N.  C. 
253 ;  the  plea  should  specially  allege  such 
dispensation  or  discharge  after  alleging  a  rea- 
diness at  all  limes,  and  that  defendant  was 
about  to  tender,  &:c. ;  see  further  Douglas  v. 
Patrick,  3  T.  R.  684  ;  'Furrier  v.  Crossley,  3 
M.  &  W.  43.  As  to  a  tender  of  goods  in 
performance  of  a  contract,  see  Stouriup  v. 
Macdouald,  6  M.  &  G.  593;  hherwo'xt  v. 
IVhitmore,  10  M.  &  W.  757  ;  S.  C.  11  M.  & 
W.  347.  Tender  on  a  bill.  Wain  v.  Bailey,  2 
P.  &  D.  307 ;  S.  C.  10  A.  &  E.  616. 

(c)  See  the  necessary  variation  in  debt 
here,  ante,  403,  note  (a). 


(d)  Counsel's  signature ;  but  there  need  not 
be  a  summons  or  rule  to  plead  several  raattets, 
unless  there  be  two  pleas  as  to  the  sum  to 
which  the  tender  does  not  apply,  aiite,  note 
(o),  pp.  24,  25. 

(e)  The  plaintiff  may,  if  he  pleases,  confess 
that  he  is  satisfied  as  to  the  sum  tendered ; 
see  Form  2,  ante,  377.  The  above  replication 
puts  the  defendant  on  proof  of  a  strictly  legal 
tender  of  the  sum.  In  any  case  the  plaintiff 
may  take  the  sura  out  of  Court  at  once.  The 
prior  issuing  of  the  writ  need  not  now  ever  be 
replied  specially,  the  date  in  the  writ  of  trial 
being  conclusive  as  to  this  fact;  see  Whipple 
v.  Manley,  1  M.  &c  W.  432. 

(J)  In  debt,  say  "  to  recover  damages  by 
reason  of  the  nonpayment  of  the  said  sum  of 
£ — ,  parcel,  &c." 
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3.  Replication,  a  Demand  of  the  Debt  before  the  Tender,  (g) 
Commencement,  ante,  23.]     And  the  plaintiff,  as  to  the  said  \_second'\  plea 

as  to  the  sum  of  ^ ,  parcel,  &c.,  saith  that  he  ought  not  to  be  precluded 

from  maintaining  his  said  action  to  recover  farther  damages  {k)  than  the 

said  sum  of  <£ ,  parcel,  &c.,  because  he  saith  that  the  defendant  was  not 

always,  from  the  time  of  the  accruing  of  the  said  several  causes  of  action  as 

to  the  said  sum  of  ^ ,  parcel,  &c.,  ready  and  willing  to  pay  the  said  sum 

of  ^ ,  parcel,  &c.,  to  the  plaintiff,  as  in  the  said  plea  alleged,  in  this,  to 

wit,  *  that  after  the  accruing  of  the  said  several  causes  of  action  as  to  the 

said  sum  of  £ ,  parcel,  &c.,  and  before  the  said  defendant  did  tender 

and  offer  to  pay  the  same  as  aforesaid,  and  before  the  commencement  of  this 

suit,  to  wit,  on  [_8)-c.'\,  the  plaintiff  demanded  the  said  sum  of  .£ ,  parcel, 

&c.,  of  and  from  the  defendant,  and  then  requested  him  to  pay  the  same  to 
the  plaintiff;  but  the  defendant  did  not  nor  would  then  pay  the  same  or  any 
part  thereof  to  the  plaintiff,  but  then  wholly  neglected  and  refused  so  to  do, 
and  therein  made  default,  by  reason  whereof  the  plaintiff  then  sustained 
damages  by  reason  of  the  accruing  as  aforesaid  of  the  said  several  causes  of 

action  as  to  the  said  sum  of  £ ,  parcel,  &c.,  in  manner  and  form  as  the 

plaintiff  hath  above  in  his  said  declaration  in  that  behalf  alleged;  and  this 
the  plaintiff  is  ready  to  verify ;  wherefore  he  prays  judgment  and  his  full 
damages  by  him  sustained  by  reason  of  the  accruing  of  the  said  several 

causes  of  action  as  to  the  said  sum  of ,  parcel,  &c.,  to  be  adjudged  to 

him,  &c.     [^CounseVs  signature. 


4.  Replication,  a  Demand  of  the  Sum  tendered  after  Tender,  (j) 

As  in  Form  3,  to  the  asterisk.']  That  after  the  making  of  the  said  tender, 
and  before  the  commencement  of  this  suit,  to  wit,  on  [t^c],  the  plaintiff 
demanded  of  and  requested  the  defendant  to  pay  him  the  plaintiff  the  said 

sum  of  £ ,  parcel,  &c. ;  but  the  defendant  then  wholly  refused  and  hath 

thence  hitherto  wholly  refused  to  pay  the  same  or  any  part  thereof  to  the 
plaintiff:  and  this  the  plaintiff  is  ready  to  verify;  wherefore,  &c.  \_ConcluJe 
as  in  last  Form. 


5.  Replication,  a  larger  Sum  due  at  the  Time  of  Tender,  (k) 

Commencement,  ante,  23.]     And  as  to  the  said  [secon<l'\  plea  of  the  de- 
fendant as  to  the  said  sum  of  £ ,  parcel,  &c.,  the  plaintiff  saith  that  he 

ought  not  to  be  precluded  from  maintaining  his  said  action  to  recover  fur- 

(g)  See  obs.  supra,  402.  (i)  See  obs.  ante,  403. 

(h)  See  the  variation  in  debt,  ante,  note  (k)  See  the  variation  for  the  form  in  debt, 

(/),  p.  404.  ante,  404,  Form  2. 
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ther  damages  (/)  than  the  said  sum  of  £- ,  parcel,  &c.,  because  he  saith 

that  before  and  at  the  time  of  the  making  of  the  said  tender  in  the  said 
l^second^  plea  alleged,  and  before  and  at  the  time  of  the  commencement  of 
this  suit,  there  was  and  thence  hitherto  hath  been  and  still  is  a  larger  sum 

than  the  said  sum  of  £ ,  so  in  that  plea  alleged  to  have  been  tendered 

as  aforesaid,  to  wit,  the  sum  of  ^ \the  sum  alleged  by  the  plaintiff  to  be 

due'\  due  and  owing  from  the  defendant,  which  said  last-mentioned  sum  then 

included  the  said  sum  of  ^ \_t/ie  sum  tendered^  for  and  in  respect  of  the 

breach  by  the  defendant  of  a  certain  single  entire  and  indivisible  contract 
before  this  entered  into  by  and  between  the  plaintiff  and  the  defendant,  in 
respect  of  which  a  cause  of  action  had  before,  and  at  the  time  of  the  making 
of  the  said  tender,  accrued  to  the  plaintiff  against  the  defendant,  the  same 
being  one  of  the  causes  of  action  in  the  declaration  mentioned,  to  wit,  in 
respect  of  \Jiere  state  the  single  cause  of  action,  which  may  be  '*  the  non-pay- 
ment by  the  defendant  to  the  plaintiff  of  a  certain  sum  of  money,  to  wit, 

£ ,  before  then  lent  by  the  plaintiff  to  the  defendant  at  his  request,"  in 

manner  and  form  as  in  the  declaration  is  in  that  behalf  alleged] ;  and  this 
the  plaintiflP  is  ready  to  verify ;  wherefore  he  prays  judgment  and  his  full 
damages  by  him  sustained  by  reason  of  the  accruing  of  the  said  several 

causes  of  action  as  to  the  said  sum  of  ^ ,  parcel,  &c.,  to  be  adjudged  to 

him,  &c.     {_Counsers  signature. 


USURY. 


Obs.  The  defence  of  Usury  must  be  made  the  subject  of  a  special  plea.  See  in  general 
Chit.  Statutes,  "  Usury  ;"  Chit.  jun.  Contr.  Plea  of  usury  on  the  renewal  of  a 
bill,  Boulton  v.  Coghlan,  1  Bing.  N.  C.  640;  Fox  v.  Keeling,  2  A.  &  E.  670, 
S.  C.  The  usury  laws  are  repealed  as  to  bills  and  notes  which  have  not  more 
than  twelve  months  to  run,  and  also  as  to  contracts  for  the  loan  of  money  above 
10/.;  see  King  v.  Braddon,  10  A.  &  £.  675.  2  &  3  Vict.  c.  37,  extended  by 
8  &  9  Vict.  c.  102,  to  the  1st  January,  1851.  A  general  form  of  plea  of 
usury,  not  showing  the  time  of  forbearance,  and  exact  sum  lent  and  forborne,  is 
bad  on  special  demurrer;  Hill  v.  Montague,  2  M.  &  Sel.  377.  The  day  from 
■which  the  forbearance  is  to  commence  must  be  alleged  and  proved  precisely 
as  stated  ;  Fox  v.  Keeling,  supra;  Robson  v.  Fellowx,  3  Bing.  N.  C.  396.  The 
usury  laws  are  still  in  force,  prohibiting  contracts  where  the  loan  is  secured  on 
real  property;  Doe  v.  King,  11  M.  &  W.  333;  Holt  v.  Miers,  5  M.  &  W. 
168;  Turquand  v.  Mosedon,  7  M.  &  W.  504  ;  but  the  court  will  not  irifer  usury 
without  a  plea  to  that  effect ;  Ferguson  v.  Sprang,  1  A.  &  E.  576.  See  5  &  6 
Wm.  4,  c.  41,  as  to  bills  and  notes  given  on  an  usurious  consideration. 


1.  Plea  to  a  foreign  Note  that  it  is  void  hy  the  Law  of  the  Country 
where  made,  on  Account  of  Usury  ;  and  Replication  in  Denial  of  the 
Law.{m) 

De  Bernardy  v.  Spalding,  4  Q.  B.  823. 

(0  See  obs.  anfe,  403.  denied,  or  that  the  note  was  given  in   pur- 

{m)  Or  the  usurious  agreement  might  be       suance  of  it,  but  the  latter  form  would  admit 
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Oes.  See  forms  of  declaration,  ante,  190,  and  observe  the  notes  to  Forms  1  and  2,  p. 
190,  192.  Non  assumpsit  would  deny  that  the  defendant  made  the  contract,  as 
alleged,  by  himself  or  his  agent;  the  objection  also  might  be  taken  under  it, 
that  the  contract  was  not  in  writing;  ante.  "  Frauds,  Statute  of,"  ante,  223,  227, 
and  it  would  admit  the  plaintiff's  performance  of  his  part  of  the  contract  in  fur- 
nishing an  abstract,  making  a  good  title,  tendering  a  conveyance,  &c.,  and  also 
the  breach  on  the  part  of  the  defendant.  See  plea  of  rescinded  contract,  ante, 
p.  384,  of  a  new  substituted  contract,  ante,  p.  322,  Form  4.  Fraud  by  the  em- 
ployment of  puffers  or  otherwise  should  be  specially  pleaded,  a7ite,  318,  obs.; 
Law  on  this  subject,   Thornctt  v.  Haines,  Exch.  April  28,  1846. 


1.  Vendor  y.  Vendee,  fornot  completing  :  Plea  that  Plaintiff  did  not 
deliver  Abstract. — See  Declaration,  Form  1,  p.  190. 

Commencc77ient,  ante,  24.]     And  for  a  \_further'\  plea  to  the  \_Jirst'\  count, 
the  defendant  says  that  the  plaintiff  did  not,  after  the  making  of  the  said 

agreement,  and  before  the  said day  of ,  deliver  to  the  defendant 

a  good  and  sufficient  abstract  of  his,  the  plaintiff's,  title  to  the  said  tene- 
ments, in  manner  and  form  as  alleged ;  and  of  this  the  defendant  puts  him- 
self on  the  country,  &c.  (n) 


2.  Vendor  v.  Vendee,  for  not  completing :  Plea  that  Plaintiff  was 
not  ready  to  convey. 

Commencement,  ante,  24.]  And  for  a  \_further]  plea  to  the  \_first']  count, 
the  defendant  says  that  the  plaintiff  was  not  ready  and  willing  to  complete 
the  said  conditions  and  purchase  [or  "  to  assign  over  the  said  lease  of  the  said 
messuage  and  tenement  with  the  appurtenances,"  according  to  the  declara- 
tion], in  manner  and  form  as  alleged ;  and  of  this  the  defendant  puts  himself 
on  the  country.  Sec.  (o) 


tlie  previous  usury  ;  Carter  v.  J,imes,  13  M. 
6c  VV.  137;  S.  C.  2  D.  &  L.  236. 

(«)  See  form,  &c.,  Thome  v.  Wingfield,  3 
M.  &  G.  35. 

(o)  This  involves  a  denial  of  plaintiff's 
abiliiii,  that  is,  his  title,  to  make  the  ronvey- 
ance  at  the  lime  when  the  defendant  was 
called  upon  to  accept  it  ;  IJe  ^^edilta  v.  Nor- 
man, 9  M.  &  VV.  8-20;  and  Kirtleq  v.  Cope- 
laud,  1  C.  6iL  M.  379,  and  under  it  any  act 
which  disqualifies  the  plaintiff  from  performing 
the  contract,  such  as  his  insanity,  may  be 
given  in  evidence,  ihid. ;  see  hlierwood  v.  Whit- 
more,  10  M.  &  W.  757  ;  i'.  C.  11  M.  &  W. 
7  ;  aute,  p.  385,  note  (m).  If  the  declaration 
do  not  aver  specifically  that  the  plaiuiifT  bad 


a  title  or  was  ready  to  convey  at  the  time  of 
the  breach  of  the  agreement,  it  will  be  proper 
to  introduce  that  restriction  into  the  traverse. 
As  it  is  sufficient  if  plaintiff  can  procure  a 
title  before  he  is  called  on  to  complete,  a  plea 
which  traversed  an  averment  in  the  declaration 
that  he  had  a  title  at  the  time  he  made  the 
agreement,  was  held  bad  on  special  demurrer  ; 
De  Medinav.  Norman,  supra,  jud  see  ante,  192, 
note(^).  In  general  the  seller  is  to  make  a 
good  title,  then  the  purchaser  is  to  prepare 
and  tender  the  conveyance,  and  then  the 
seller  to  execute  it ;  Laird  v.  Pim,  7  M.  6c 
W.  482  ;  and  see  Jones  v.  Berkeley,  2  Doug. 
684. 
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3.  Similar  Plea  in  the  case  of  Copyhold  Property :  that  Plaintiff 
was  not  ready  and  willing  to  surrender,  and  Evidence. 

Perry  v.  Smith,  1  Car.  &  Marsh.  555. 


4.  Vendor  v.  Vendee  of  a  leasehold  Interest  for  not  completing :  Plea 
that  the  Plaintiff  was  not  possessed  of  the  Term. 

Commencement,  ante,  24.]  And  for  a  {^further']  plea  to  the  \_fi>st~\  count, 
the  defendant  says  that  the  plaintiff  was  not  at  the  time  of  the  breach  (p)  of 
the  said  agreement  possessed  of  the  said  [residue  of  the  said]  term  of  years 
of  the  said  tenements  in  manner  and  form  as  alleged ;  and  of  this  the 
defendant  puts  himself  on  the  country,  &c.  (q) 


5.   Vendee   v.    Vendor,  for  not  completing ;   that  no  Conveyance  was 
tendered,  {r)     See  Declaration,  Form  6,  ante,  196. 

And  for  a  \_further^  plea  to  the  [frst^  count,  the  defendant  says  that  the 
plaintiff  did  not  tender  to  the  defendant  any  deed  or  deeds  in  that  behalf 
for  the  conveying  the  tenements  aforesaid  to  the  plaintiff  in  manner  and  form 
as  alleged ;   and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


6.  Vendee  v.   Vendor,   for  not  delivering  an  Abstract,   Sfc. ;   that 
the  Defendant  discharged  him  from  so  doing,  (s) 

Commencement,  ante,   24.]      And   for  a  further  plea  to  the  said  [frst'] 
count,  the  defendant  says  that  he  was  always,  after  the  making  of  the  said 


(p)  See  next  note  (y),  and  ante,  p.  192, 
note  (g). 

(q)  Under  this  plea  the  defendant  may 
show  any  objections  which  existed  to  the  lease 
constituting  the  plaintiff's  tiile  to  the  terno 
which  he  professes  to  sell.  If  the  defect  of 
title  occurred  from  matter  posterior  to  that 
lease,  that  should  be  specially  pleaded  ; 
Wheeler  v.  Wright,  7  iM.  &  VV,  360. 

(r)  See  ante,  note(ii),  p.  407,  and  Pnolev. 
Hill,  6  M.  &  VV,  840.  In  VonhoUen  v. 
Knowles,  12  M.  &  W.  602,  it  was  held  that 
the  defendant  might  shew  under  this  plea 
that  the  lease  actually  tendered  contained 
untrue  recitals  which  might  afterwards  have 
operated  against  the  defendant,  and  therefore 
that  he  was  not  bound  to  execute  it. 

(s)  The  late  case  of  Rippinaliall  v,  Llnyd, 
5  B.  &  Ad.  742,  contains  much  information 
on  the  subject: — The  vendor  covenanted 
under  seal  with  the  vendee  that  he  would,  on 
or  before  the  30th  of  November,  deduce  a 
good  title  to  the  premises  sold,  and  would,  on 
or  before  the  8ih  of  January,  execute  a  pro- 


per conveyance  for  conveying  the  fee-simple, 
and  it  was  stipulated  that  the  conveyance 
should  be  prepared  by  and  at  the  expense  of 
the  vendee  ;  and  further,  that  if  the  vendor 
should  not  verify  the  title  to  the  vendee  or  his 
agent  by  production  of  deeds,  kc.  at  Nor- 
wich, Lynn  or  London,  before  the  30th  of 
November,  the  agreement  should  be  void. 
In  an  action  of  covenant  by  the  vendee  two 
breaches  were  assigned  ;  Jirst,  that  the  vendor 
did  not,  on  or  before  the  30th  of  November, 
deduce  a  good  title;  secondlu,  that  the  de- 
fendant did  not,  on  or  before  the  8th  of 
January,  execute  a  proper  conveyance.  Plea, 
Ji'St,  that  the  vendor  did,  before  the  30th  of 
November,  produce  and  show  divers  deeds, 
in  part  deducing  a  good  title,  and  that  until 
and  upon  that  day  he  was  ready  and  willing 
to  produce  and  show  to  the  vendee  other 
deeds  completing  such  title,  and  would  on  or 
before  that  day  have  produced  such  deeds  to 
the  vendee  or  his  agent  attending,  whereof  the 
vendee  had  notice,  but  that  he  would  not  by 
himself  or  agent  attend :    Held,  on  special 
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agreement  and  promise  in  the  said  first  count  mentioned,  and  before  and  on 

the  said day  of ,   a.  d. ,  and  always  afterwards,  ready  and 

willing  and  able  to  deliver  to  the  plaintifT,  or  his  solicitor,  at  his  the  defend- 
ant's own  expense,  an  abstract  of  his  tlie  defendant's  title  to  the  said  tene- 
ments in  the  said  first  count  in  that  behalf  mentioned,  and  to  deduce  such 
good  title  thereto  as  aforesaid,  and  to  complete  the  said  purchase,  accordincr 
to  the  agreement  on  his  part,  and  was  about  so  to  do,  but  the  plaintiff  before 
and  at  and  after  the  times  in  the  said  agreement  mentioned  and  appointed 
for  delivering  such  abstract  and  deducing  such  title  and  completing  the  said 

purchase,  to  wit,  before  and  on  the  said day  of ,  a.d. ,  and  before 

the  commencement  of  this  suit,  represented  to  the  defendant  that  he  the  plain- 
tiff was  unable  and  unwilling  and  not  ready  to  complete,  nor  did  he  then  offer, 
nor  was  he  ready  or  willing,  to  complete  the  said  purchase  on  his  part,  and 
he  then  discharged  and  prevented  the  defendant  from  offering  to  deliver  or 
delivering  such  abstract  and  deducing  such  title  as  aforesaid,  and  in  any 
manner  completing  the  said  purchase  on  his  part,  and  the  plaintiff  hath  not 
at  any  time  since  and  before  the  commencement  of  this  suit  offered  further 
to  perform  the  said  agreement  in  the  said  first  count  mentioned  on  his  part, 
or  required  the  defendant  to  deliver  such  abstract  to  the  plaintiff  or  his  soli- 
citor or  deduce  such  title,  or  complete  the  said  purchase  on  his  the  defendant's 
part ;  and  this  the  defendant  is  ready  to  verify,  &c. 


demurrer,  that  the  plea  was  bad,  inasmuch 
as  the  vendor's  covenant  was  general,  and 
therefore  the  fads  stated  were  no  excuse  ;  and 
that  if  the  covenant  could  be  read  as  qualified 
by  the  subsequent  stipulation  as  to  place, 
the  plea  ought  to  have  averred  notice  to  the 
vendee  at  which  of  the  three  places  the  vendor 
would  be  ready  to  produce  his  deeds.  Flea, 
secondly,  to  the  first  breach,  that  by  a  subse- 
quent agreement,  made  before  any  breach 
committed,  the  time  for  deducing  title  had 
been  enlarged,  and  that  the  vendor  was  ready 
to  deduce  title  within  such  enlarged  time. 
Thirdly,  the  defendant  pleaded  a  similar 
agreement  after  breach,  and  that  plaintiff  ac- 
cepted such  agreement  as  a  substitution  for 
the  former,  and  as  a  satisfaction  of  the  da- 
mages resulting  from  the  breach,  and  that  the 
defendant  was  ready  to  fulfil  such  agreement, 
but  plaintift"  refused,  &c. — Held,  on  special 
demurrer,  that  the  second  plea  was  bad  in  not 
stating  the  new  agreement  to  have  been  under 
Meat.  Leave  was  given  to  amend  the  second 
plea  by  stating  the  new  agreement  to  have 
been  in  writing ;   but  qutere,  if  it  were  so, 


whether  the  facts  amounted  to  a  good  accord 
and  satisfaction.  Plea  to  the  second  breach 
of  covenant  that  the  vendor  until  and  on  the 
8tii  of  January  was  ready  and  willing  to  exe- 
cute proper  conveyances,  and  would  have  exe- 
cuted the  same,  if  the  plaintiff  would  have 
prepared  and  tendeied  them,  but  that  he  did 
not  do  so.  Replication,  that  the  vendor  did 
not  deduce  a  good  title,  wherefore  the  vendee 
did  not  prepare  the  conveyance.  Rejoinder, 
that  although  the  vendor  within  reasonable 
time  before  the  8lh  of  January  was  ready  and 
willing  and  offered  to  deduce  a  good  title,  so 
liiat  the  vendee  might,  before  the  8th  of  Ja- 
nuary, have  prepared  and  tendered  convey- 
ances, whereof  tlie  vendee  had  notice,  yet  the 
vendee  refused  to  have  such  title  deduced,  and 
discharged  the  defendant  from  deducing  such 
title.  Surrejoinder,  that  the  vendor  was  not 
ready  and  willing  to  deduce,  &c.  On  general 
demurrer,  held  that  upon  this  breach  the 
matter  pleaded  by  the  vendee  was  no  answer 
to  the  pleas  of  the  vendor,  and  that  the  latter 
was  entitled  to  judgment. 
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7.  Vendee  v.  Vendor,  for  not  delivering  a  proper  Abstract,  Sfc. :  Plea, 
that  an  Abstract  was  delivered  in  Time,  and  that  Plaintiff  made  no 
objection  to  it  within  the  Time  limited  by  the  Conditions,  and  thereby 
waived  his  Right  to  do  so.  (t) 

Smith  V.  Ta7iner,  1  M.  &  G.  802. 


WARRANTY. 

Obs.  See  declarations,  a?z<e,  200  to  206.  Effect  of  non-assumpsit,  an<e,  218.  It  does 
not  deny  the  breach  ;  Smith  v.  Parsons,  8  C.  &  P.  199,  cited  ante,  223.  Where 
only  the  plea  below,  and  non  assumpsit  were  pleaded,  Tindal,  C.  J.,  held  that 
the  defendant  could  not  show  that  the  plaintiff  entered  into  reference  of  the 
question  of  unsoundness  to  two  veterinary  surgeons,  and  that  they  signed  a 
paper  containing  their  decision,  by  which  the  plaintiff  was  bound ;  Watson  v. 
Denton,  7  C  &  P.  85 ;  and  see  Ellis  v.  Chinnock,  id.  169. 


1.  Plea  to  Declaration  on  the  Warranty  of  a  Horse,  Denial  that 
the  Horse  was  unsound. 

Commencement  as  ante,  24.]  And  for  a  further  plea  to  the  said  \^first'] 
count  the  defendant  says  that  the  said  horse  was  at  the  time  of  the  making 
the  said  promise  of  the  said  defendant  smmd;  and  of  this  the  defendant  puts 
himself  upon  the  country,  &c. 


2.  Plea  to  a  Declaration  on  the  Warranty  of  a  Horse,  that  the  De- 
fendant took  it  back,  and  delivered  another  to  the  Plaintiff  in 
satisfaction,  (u) 

Commencement,  ante,  24.]  And  for  a  further  plea  to  the  said  [frst'] 
count  the  defendant  saith  that  after  the  accruing  of  the  said  causes  of  action 
in  the  said  [first']  count  mentioned,  and  before  the  commencement  of  this 
suit,  to  wit,  on  [<§-c.],  it  was  agreed  by  and  between  the  plaintiff  and  the 
defendant,  that  the  defendant  should  take  back  from  the  plaintiff  the  said 
horse  in  the  said  first  count  mentioned,  and  should  deliver  to  the  plain- 
tiff a  certain   other   horse  of  the  defendant,   of  great  value,  to  wit,  £ , 

in  full  satisfaction  and  discharge  of  the  said  causes  of  action  in  the  said 
first  count  mentioned;  and  the  defendant  avers  that  he  did  afterwards 
and  before  the  commencement  of  this  suit,  to  wit,  on  \_SfC.,  a  subsequent 
day,  {x)  ]  in  pursuance  of  the  said  agreement,  take  back  from  the  plaintiff 

(t)  A  replication  to  this  plea,  stating  that  on  the  face  of  the  abstract ;  Beeton  v.  Tims, 

the  abstract  did  not  disclose  a  good  title,  and  Exch.  April  24,  1846.     Objections  made  in 

that  plaintiff  did  take  objections  to  it  within  margin  of  the  abstract,  and  returned  to  vendor, 

the  limited  time,  concluding  to  the  country,  sufficient;  Kerridge  v.  Simpson,  Exch.  April 

was  held  good  on  special  demurrer.     When  29,1846. 
objections  to  a  title  are  to  be  taken  within  a  (u)  See  pleas,  &c.  ante,  233. 

limited  time  after  the  delivery  of  an  abstract,  (j)  See  ante,  234,  note  (6). 

this  means  such  objections  only  as  are  patent 
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the  said  horse  in  the  said  first  count  mentioned,  and  did  then  deliver  to 
the  plaintiff  the  said  other  horse  of  him  the  defendant,  in  full  satisfaction 
and  discharge  of  the  said  causes  of  action  in  the  said  first  count  mentioned, 
and  the  plaintiff  then  accepted  and  received  the  same  in  full  satisfaction  and 
discharge  of  the  said  causes  of  action  in  the  said  first  count  mentioned  ;  and 
this  the  defendant  is  ready  to  verify,  &c. 


WORK  AND  MATERIALS. 
Effect  of  non-assumpsit,  ante,  230. 


Plea  to  a  Count  for  Work  in  composing  a  Farce  for  the  Defendantj 
that  it  was  an  indecent  and  libellous  Production,  {y) 

Commencement,  ante,  21,  24.]  Says  that  the  said  work  and  labour  of  the 
plaintiff  were  done,  performed,  and  bestowed  by  the  plaintiff  for  the  defendant 
in  and  about  the  writing  and  composing  a  certain  farce  of  a  certain  descrip- 
tion for  the  defendant  at  his  request  ;  and  the  defendant  further  says  that 
the  said  farce  was  and  is  and  was  always  designed  to  be  by  the  plaintiff,  so 
being  the  composer  thereof  as  aforesaid,  and  the  defendant  respectively,  a 
farce  of  an  indecent  and  immoral  nature  and  tendency,  and  to  contain  and 
doth  contain  divers  and  very  many  libellous,  scandalous,  indecent,  and  im- 
moral passages,  sentiments,  words,  and  matters,  and  was  not  nor  is  a  farce 
fit,  legal,  or  proper  to  be  performed,  read  or  published,  of  all  which  the 
plaintiff  hath  always  had  notice  ;  and  this  the  defendant  is  ready  to  verify,  &c. 


(y)  Illegality  of  consideration  must  be  spe- 
cially pleaded ;  ante,  325.  If  in  consequence  of 
the  work  being  done  in  an  illegal  or  fiaudulent 
way,  it  becomes  useless  to  the  defendant,  the 
defendant  not  intending  it  should  be  so  done, 
that   defence  might  be  taken  under  non  as- 


sumpsit ;  Roberts  v.  Barber,  ante,  p.  225. 
A  contract  as  between  two  persons  may  be 
illegal  and  void,  and  yet  an  agent  innocently 
employed  to  bring  it  about  may  be  entitled  to 
compensation  for  his  trouble;  Wells  v.  Porter, 
2  Bing.  N.  C.  722. 


(     412     ) 


DECLARATIONS  IN  DEBT. 


Obs.  As  to  the  action  of  debt  in  general,  see  Com.  Dig.  "Debt;"  Bac.  Abr.  "Debt;"  1 
Chit.  PI.  7th  ed.  121,  &c. ;  Selw.  N.  P.  tit.  "Debt."  Debt  lies  where  the  claim 
is  for  a  sum  certain,  or  a  sum  in  the  nature  of  a  pecuniary  demand,  and  not  sounding 
in  damages,  and  reducible  to  a  certainty,  either  upon  a  simple  contract  or  a  con- 
tract under  seal,  or  upon  a  record  or  statute  giving  a  penalty,  &c.  It  lies  in  all 
tliose  cases  in  which  the  common  indebitatus  count  in  assumpsit  is  maintainable, 
whether  the  sum  be  claimed  on  a  contract  express  or  implied,  be  fixed  by  agree- 
ment, or  be  demanded  upon  a  quantum  meruit ;  see  the  various  instances  ante. 
It  also  lies  on  bills  of  exchange  and  promissory  notes,  and  checks,  as  between  the 
immediate  parties;  see  post,  "  Bills,"  "Notes."  But  debt  cannot  be  maintained 
on  a  collateral  contract,  Randal  v.  Rigbi/,  4  M.  &  W.  136,  as  a  guarantee  of  the 
debt  of  a  third  person,  or  by  a  distant  against  an  earlier  party  to  a  bill,  &c, ;  or 
where  only  part  of  an  entire  claim  payable  by  instalments  is  demanded,  and 
some  of  the  instalments  have  not  accrued  due,  see  1  Chit.  Plead.  7th  ed.  127, 
though  it  lies  on  a  covenant  by  the  defendant  to  pay  absolutely  the  debt  of  a 
third  person,  the  payment  not  being  made  to  depend  upon  the  default  of  such 
third  person,  Evans  v.  Jones,  5  M.  &  W.  295;  Harrison  v.  Matthews,  10  M.  & 
W.  768 ;  S.  C.2  D.  N.  S.  318.  And  it  lies  at  the  suit  of  A.  on  a  bond  made 
payable  to  A.  or  his  attorney,  White  v.  Hancock,  C.  P.  April  22,  1846;  and  an 
indebitatus  count  for  money  lent  will  lie  where  there  is  a  mortgage  deed  con- 
taining no  covenant  to  pay  the  money;  Yates  v.  Aston.  4  Q.  B.  182.  Debt 
lies  to  recover  pecuniary  demands  by  assignees  of  bankrupts  and  insolvents,  and 
by  and  against  executors  and  administrators ;  see  Forms  post. 

The  preference  given  to  the  action  of  debt,  where  either  assumpsit  or  debt  may  be 
maintained,  is  founded  on  the  rule  that  in  debt,  (as  the  claim  is  nominal  as  re- 
gards damages),  the  judgment  is  final  in  the  first  instance,  if  the  defendant  omit 
to  plead  to  the  action  ;  and  thus  the  expense  and  delay  of  ascertaining  the 
amount  recoverable  through  the  medium  of  a  writ  of  inquiry,  &c.  are  avoided;  see 
Tidd,  9th  ed.  573,  568,  931 ;  Chit.  Arch.  8th  ed.  Ind.  in  voc.  In  debt,  the  plain- 
tiff having  obtained  judgment  by  default,  may  therefore  in  general  at  once  issue 
execution  for  the  amount  really  due  to  him,  and  which  he  claims  in  his  particu- 
lars of  demand,  and  which  his  declaration  would  enable  him,  in  reference  to  such 
particulars,  to  recover;  Hughes  v.  Steward,  Exch.  April  24,  1846.  The  de- 
fendant may  apply  to  the  court,  if  too  much  be  taken  under  the  execution,  ibid.; 
credit  should  therefore  be  given  for  moneys  actually  paid ;  and  the  execution 
should  not  be  issued  for  interest,  unless  there  were  an  express  contract  to  allow 
it.  Where  interest  as  damages  is  claimed  by  virtue  of  the  statute  3  &  4  W.  4, 
c.  42,  s.  28,  (a  written  demand  and  claim  to  interest  having  been  made),  a  writ 
of  inquiry  to  obtain  such  damages  should  be  executed ;  see  Blackmore  v.  Fle- 
myvg,  7  T.  R.  446;  M'Clure  v.  Duncan,  1  East,  436.  In  some  cases  a  writ 
of  inquiry  must  be  executed,  as  in  debt  for  foreign  money ;  Arden  v.  Connell,  5 
B.  &  Aid.  885;  Brill  v.  Neele,  3  B.  &  Al.  208  ;  Bale  v.  Hodgetts,  1  Bing. 
182.  In  these  instances,  from  the  nature  of  the  demand,  the  amount  must  of 
necessity  be  uncertain ;  but  in  these  cases  the  defendant  who  relies  on  the  excep- 
tions must  show  clearly  that  the  debt  is  of  such  a  nature  as  to  require  a  writ  of 
inquiry  to  ascertain  its  precise  amount,  see  Weald  v.  Brown,  2  C.  &  J.  672, 
which  was  an  action  on  an  apothecary's  bill,  and  the  court  would  not  injer  that 
there  was  any  uncertainty  as  to  the  real  amount. 

Debt  cannot  he  joined  with  any  other  form  of  action  except  detinue;  but  a  decla- 
ration in  debt  may  contain  a  count  on  a  record  or  a  deed,  with  a  count  on  a 
simple  contract. 

Great  care  must  be  observed  not  to  join  assumpsit  and  debt,  otherwise  the  whole 
declaration  will  be  bad  on  general  demurrer,  &c.  for  a  misjoinder;  see  ante, 
32,  Form  10,  and  note  {m).     A  declaration  in  debt,  stating  that  the  defendant 
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promised,  Src,  is  good,  as  amounting,  in  fact,  to  an  agreement,  Complon  v. 
Trtj/ /or,  4  M.  &  W.  138;  and  see  Esdailev.  Maclean,  Exch.  Feb.  1846;  the 
cases  of  Nian  v.  Bland,  3  Smith,  114,  where  a  declaration  beginning  in  debt, 
and  containing  some  counts  stating  that  the  defendant  being  indebted,  undertook 
and  promised  to  pay,  whereby,  &c.  actio  accrevit,  and  other  counts  framed  in 
debt,  stating  that  the  defendant  was  indebted  in  a  certain  sum  to  be  paid  to  the 
plaintiff,  whereby,  &c.,  was  held  bad  for  the  misjoinder;  Bull  v.  Neal,  1  Chit. 
619;  3  B.  &  Al.  208;  may  be  supported  on  the  ground  that  there  was  no 
breach  stated  in  those  cases.  A  count  on  a  bill  stating  that  defendant  promised, 
&c.,  with  a  debt  conclusion,  was  held  a  good  count  in  debt;  Complon  v.  Taylor, 
6  Dowl.  660;  4  M.  &  W.  138,  S.  C. ;  and  see  Cloves  v.  Williams,  3  B.  N.  C. 
869;  Smith  V.  Cox,  11  M.  &  W.  475.  A  count  stating  that  the  defendant 
undertook  and  promised  to  pay,  is  in  assuinpsit  and  not  in  debt,  although  it  con- 
clude "  whereby  an  action  hath  accrued,"  &c. ;  the  proper  form  in  debt  is  that 
defendant  agreed  to  pay;  see  id.  A  count  that  the  defendant,  in  consideration 
that  the  plaintiff  had  sold  and  delivered  divers  goods,  undertook  to  pay  quantum 
valebant  upon  demand,  with  an  averment  that  the  said  goods  were  worth  £20, 
whereby  an  action  hath  accrued  to  the  plaintiff,  is  not  a  good  count  in  debt,  and 
cannot  be  joined  in  a  declaration  with  counts  in  debt ;  Daltoii  v.  Smith,  2 
Smith,  618. 


The  Common  Indebitatus  Count  in  Debt,  (a) 

Commencement  in  debt,  mite,  5.]     For  that  whereas  the  defendant,  on  the 

day  of ,   A.  D.   [_(^ny  day  before  date  of  declaration^,   was 

indebted  to  the  plaintiff  in  £ ,   \^the  aggregate  of  all  the  sums  in  the 

declaration,  (6)]  for  \Jiere  state  any  debt  that  may  be  claimed  under  an  indeb. 
count,  besides  the  claim  for  goods,  SfC,  as  for  use  and  occupation,  as  the  case 
may  be  ;  and  proceed,  using  only  such  of  the  following  statements  of  considera- 
tion, as  goods,  work.  SfC.  as  may  apply  to  the  case,  adding  the  account  stated 
at  all  events ;] 

and  for  goods  then  sold  and  delivered  by  the  plaintiff  to  the  defendant 

at  his  request ; 
and  for  goods  then  bargained  and  sold  by  the  plaintiff  to  the  defendant 

at  his  request ; 
and  for  work  then  done  and  materials  for  the  same  provided  by  the 

plaintiff  for  the  defendant  at  his  request ; 
and  for  money  then  lent  by  the  plaintiff  to  the  defendant  at  his  re- 
quest; 
and  for  money  tiien  paid  by  the  plaintiff  for  the  use  of  the  defendant  at 

his  request ; 
and  for  money  then  received  by  the  defendant  for  the  use  of  the  plain- 
tiff; 
and  for  interest  upon  and  for  the  forbearance  by  the  plaintiff  to  the  de- 
fendant at  his  request  of  moneys  due  and  owing  from  the  defendant 
to  the  plaintiff; 


(a)  See  the  notes  to  this  count  ia  assump-       count  will  lie,  ante,  45.     Particulars  to  be 
sit,  ante,  46,  47,  which  will  for  the  most  part       delivered  with  these  counts  ;  ante,  49,  50. 
be  applicable  here.     As  to  when  the  common  {h)  Sec  ante,  5,  note  (,:). 
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and  for  money  then  found  to  be  due  from  the  defendant  to  the  plaintiff 
on  an  account  then  stated  between  them ; 
*  which  said  [or  "  last  mentioned,"  if  there  be  a  prior  special{c)  count],  sum 
of  money  was  to  be  paid  by  the  defendant  (d)  to  the  plaintifr(rf)  on  re- 
quest; (e)  and  by  reason  of  the  nonpayment  thereof  an  action  hath  accrued(/) 
to  the  plaintiff  to  demand  the  same  of  the  defendant,  being  the  [or  "  parcel 
of  the"  or  ''residue  of  the"]  sum  above  demanded;  yet  the  defendant  hath 
not  (g)  paid  the  sum  above  demanded  or  any  part  thereof,  to  the  plaintiff's 
damage  of  £10  ;  (h)  and  therefore  he  brings  his  suit,  &c. 


ANNUITY. 


On  an  Annuity  Deed  for  Arrears  of  the  Annuity,  (i) 

Commencement  in  debt,  ante,  5.]  For  that  whereas  on  [Sfc.  date  of  deed], 
by  a  certain  indenture  then  made(_;)  between  the  plaintiff  of  the  one  part 
and  the  defendant  of  the  other  part,  [which  said  indenture,  sealed  with  the 
seal  of  the  defendant,  {k)  the  plaintiff  now  brings  here  into  court,  (/)]  the 
date  whereof  is  the  day  and  year  aforesaid,  the  defendant,  for  the  considera- 
tion therein  mentioned,  did  grant,  &c.  [here  state  in  the  past  tense  the  grant 
of  the  annuity,  and  the  defendant's  covenant  to  pay  it  in  the  past  tense,  but  it 
T^ould  suffice  to  state  only  the  covenant],  as  by  the  said  indenture  fully 
appears  ;  nevertheless  the  plaintiff  in  fact  saith  that  after  the  making  of  the 
said  indenture,  "  and  during  the  life  of  the  said  E.  F.,"  [that  is,  if  the  cestui 
que  vie  vientioned  in  the  annuity  deed  be  any  other  person  than  the  plaintiff,](tn) 


(c)  See  notes  (O  and  (w).  ante,  48.  130  ;  S.  C.  6  Dowl.  650.     Where  there  is  an 

(d)  If  the  plaintiff  sue,  or  the  defendant  be  annuity  bond  it  may  be  as  well  to  proceed 
sued,  in  a  representative  capacity,  then  this  thereon  in  order  to  get  a  judgment  for  the 
will  run  "by  [or  'to']  the  said  E.  F.,"  [the  penalty,  and  issue  a  scire  facias  for  subse- 
testator  or  bankrupt,  as  the  case  may  be];  and  quenl  arrears  as  they  from  time  to  time 
generally,  whenever  in  assumpsit  a  promise  accrue  due  ;  see  post,  "  Bond."  But  where 
to  pay  on  request  would  be  laid  as  having  the  plaintiff  wishes  to  proceed  expeditiously, 
been  made  by  or  to  a  testator,  executor,  debt  on  the  deed  is  preferable,  as  the  execu- 
bankrupt,  assignee,  wife,  &c.  The  corre-  tion  of  a  writ  of  inquiry  is  thus  avoided, 
spending  form  in  debt  will  be,  that  the  debts  (j)  A  declaration  alleging  that  by  inden- 
"  were  to  be  paid"  by  or  to  those  parties  re-  tuie  "purporting  to  be  made  between  plaintiff 
spectively  "on  request,  whereby  actio  accre-  and  defendant,  it  was  witnessed  that"  de- 
vit,"  &iC.  fendant  covenanted,  held,  after  plea,  suffi- 
ce) This  is  the  contract  implied  bylaw;  cienily  certain;    Baynnii  v,  Bailey,  8   Bing. 

ante,  48,  note  (7).     No  express  request  is  256.     "  Tt  was  witnessed,"  good  in  a  decla- 

necessary  ;  an  undertaking  or  promise  by  de-  ration  ;  aliter  in  a  plea  ;  ante,  39,  note  {r). 
fendant  in  debt  is  informal,  but  not  demurra-  (k)  1  Saund.  291,  note, 

ble,  ante,  obs.  (/)  This  is  called  the  profert,  and  must  be 

(/)  The  actio  accrevit  is  not  necessary  to  piade  or  a  legal  excuse  for  omiuing  it,  when- 

be  stated  here ;  1  Chit.  PI.  7th  ed.  375.  ever  the  action  is  founded  on  a  deed  or  bond 

(g)  This  breach  is  mere  form  in  debt;  it  under  seal ;  see  attte,  35,  note  (2);  Hawteu 

is  enough  to  show  a  debt,  and  then  the  de-  v.  Peacock,  2  Campb.  557.     If  the  plaintiff 

fendant  must  discharge  himself  from  it ;  Aih-  make  a  profert  and  cannot  produce  the  deed, 

bee  V.  Pidduck,  1  M.  &  \V.  564.  and  it  be  not  admitted,  he  will  be  nonsuited  ; 

(fc)    Stale   enough   to  cover  any  interest  see  Smith  v.  Woodward,  4  East,  585. 
due;  see  Watkins  v.  Morgan,  6  C.  &  P.  661  ;  (m)  See  Brooke  v.  Spang,  15  Law  J.  94, 

and  see  ante,  48,  note  (s).  Exch. 

(i)  See   Bandall  v.   Righy,  4   M.  &   W. 
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to  wit,  on  [<^c.  day  when  last  arrear  became  due],  a  large  sum  of  money,  to  wit, 

the  sum  of  ,£ of  the  said  annuity  for  one  year  and  the  [^tialf]  of  another 

year,  [the  'period  for  which  the  annuity  is  in  arrear],  then  last  elapsed,  became 
due  from  the  defendant  to  the  plaintiff,  and  still  remains  in  arrear,  contrary 
to  the  said  indenture  and  of  the  said  covenant  of  the  defendant  in  that  behalf, 
whereby  an  action  hath  accrued  to  the  plaintiff  to  demand  from  the  defend- 
ant the  said  sum  of  £ ,  being  parcel  of  the  said  sum  above  demanded. 

[Add  counts  for  money  had  and  received,  Sc.for  the  original  consideration. 

As  to  when  the  consideration  is  recoverable,  see  Chit.  Contr.  Index, 
"Annuity;"  Churchill  v.  Bartrand,  3  Q.  B.  568}  Huggins  v.  Coates,  5  Q. 
B.  432.  Add  also  a  count  on  an  account  stated,  and  conclude  as  in  the  Form, 
ante,  Hi,  from  the  asterisk. 


ARREST. 


1.  Debt  against  a  Sheriff  for  carrying  Plaintiff  to   Prison  within 
Twenty-four  Hours  after  Arrest.      See  32  G.  2,  c.  28,  ss.  1  — 12. 

Silk  V.  Humfrey,  7  C.  &  P.  14 ;  and  see  Dewhurst  v.  Pearson,  1   Dowl. 
664;  and  Barsham  v.  Bullock,  10  A.  &  E.  23. 


2.  Against  a  Bailiff  for  Extortion,  on  23  H.  6,  c.  10. 
Pleviii  V.  Prince,  10  A.  &  E.  49  k 


3.  Against  a  Sheriff  for  refusing  to  accept  Bail. 
Evans  V.  Moseley,  2  Crom.  &  Mees.  496. 


ASSIGNEES  OF  A  BANKRUPT  OR  INSOLVENT  DEBTOR. 


The  forms  in  assumpsit,  ante,  62  to  66,  may  readily  be  ap])lie(l  to  the  case  of  assignees 
suing  in  debt.  State  the  debt  as  there  directed,  and  instead  of  laying  any  promise,  con- 
clude as  in  the  common  count  in  debt,  "to  be  paid  by  the  defendant  to  the  said 
E.  F."  [or  "the  plaintiff  as  assignee,"  as  tfie  case  rnai/  be,]  see  ante,  414,  note  (d), 
"whereby  an  action  iiatii  accrued  to  the  plaintiff  as  assignee,"  4c-;  showing 
a  nonpayment  to  the  bankrupt  and  the  assignee,"  &c.  as  ante,  Form  1,  p.  63,  and  con- 
clude as  in  the  Fonn,  ante,  p.  414. 


ATTORNEY'S  BILL. 
As  ante.   Form   1,  p.  67;  and  Form,  p.  41. '3;   attending  to   the  direc- 
tions in  note  (d),  p.  414.     Nondelivery  of  bill  must  be  specially  pleaded ; 
Bou'cn  V.  Hodges,  ante,  400. 
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AWARDS. 


Debt  lies  in  an  indebitatus  form  upon  an  award  for  a  sum  awarded,  but  not  on  the 
submission;  Sutcliffe  v.  Brooke,  15  L.  J.  118,  Exch.  State  the  debt  as  aiile,  75,  Form  6  ; 
add  counts  on  the  original  consideration  and  on  the  account  stated,  and  conclude  as 
ante,  414.  See  a  form  on  an  award  made  under  a  rule  of  court,  Gisbornev.  Hart,  5 
M.  &  W.  50;  Hawkins  v.  Benton,  Q.  B.  Hil.  T.  1846.  It  is  no  objection  that  the 
claim  determined  in  favour  of  the  plaintiff  by  the  award  was  only  of  an  equitable  nainxe; 
ibid.  Where  there  is  an  arbitration  bond,  declare  on  the  bond  as  on  a  common  money 
bond,  see  post,  422 ;  Ferrer  v.  Oven,  7  B.  &  C.  427,  per  Bayley,  J. ;  and  assign  a 
breach  in  the  replication,  or  suggest  a  breach  upon  the  roll  if  judgment  by  default  be 
obtained ;  see  a  form  assigning  a  breach  in  the  declaration.  Ferrer  v.  Hollaston,  7  B. 
&  C.  427;  see  special  counts  in  assumpsit,  ante,  73,  74. 


BAIL  BOND. 


1.  J3y  the  Assignee  of  a  Sail  Bond  against  the  Bail,  (m) 

In  the .  (n) 

On  the day  of ,  a.  d.  . 

Venue  transitory.^     To  wit,  A.  B.,  assignee  of  R.  S.,  Esq.  sheriff  [or  "  late 

sheriff"]  of  the  county  of ,  according  to  the  form  of  the  statute  in  such 

case  made  and  provided,  by ,  the  attorney  of  him  the  said  A.  B.,  [or 

*'  in  person,"]  complains  of  C.  D.,  E.  F.,  and  G.  H.,  (a)  who  have  been 
summoned  (p)  to  answer  the  plaintiff  in  an  action  of  debt,  and  he  demands 

of  the  defendants  the  sum  of  £ ,  [the  penalty  of  the  bond,'\  which  they 

owe  to  and  unjustly  detain  from  him,  For  that  whereas,  to  wit,  on  [SfC.  date 
of  bail  bond,^  the  said  C.  D.  [the  principal^  had  been  and  was  arrested  (q)  by 
and  was  then  in  the  custody  of  the  said  R.  S.,  as  and  then  being  sheriff  of 

the  said  county  of ,  upon  and  by  virtue  of  her  majesty's  writ  of  capias, 

theretofore,  to  wit,  on  [S,-c.],  issued  out  of  the  said  Court  by  virtue  of  a  special 
order  of  Sir ,  then  one  of  the  judges  of  the  Court  of  [Q.  B.],  at  West- 


(m)  See  the  law  and  practice,  I'idd,  9lh  ed. 
317,411;  Arch,  by  Chit.  8lh  ed.  Thenlain- 
tifF  suing  as  assignee  must  necessarily  set  out 
the  condition,  to  show  his  title  under  the  sta- 
tute 4  &  5  Ann.  c.  16,  s.  20,  which  enables 
him  to  sue.  Where  the  sheriff  sues,  he  may 
declare  as  on  a  common  money  bond.  In  an 
action  on  a  bail  bond,  the  debt  and  costs 
need  not  be  indorsed  on  the  writ ;  Smart  v. 
Lovick,  3  Uowl.  34. 

(n)  The  assignee  of  a  bail  bond  must  sue 
in  the  Court  in  which  the  original  action  was 
brought ;  the  sheriff  in  any  Court  he  pleases  ; 
Arch,  by  Chit.  Ind.  "  liail."  The  plaintiff  may 
continue  the  original  action,  though  he  has 
taken  an  assignment  of  the  bail  bond  ;  Retts 
V.  Smyth,  2  Q.  B.  113;  nor  is  it  necessary  to 
discontinue  it  in  order  to  enable  him  to  sue  as 
assignee  of  the  bond ;  Ede  v.  CoUeyrid<;e,  1 1 


M.  &  W.  61  ;  5.  C.  2  D.  N.  S.  764. 

(d)  In  general,  though  the  principal  and 
bail  a-e  liable  jointly  and  severally,  all  or  one 
only  should  be  sued,  and  several  actions 
should  not  be  brought;  for  by  rule  Hil.2  W.4, 
r.  30,  "  proceedings  on  the  bail  bond  may  be 
stayed  on  pnyment  of  costs  in  one  action,  un- 
less sufficient  reason  be  shown  for  proceeding 
in  more;"  see  Johnsmi  v.  MacdonaUl,  2  Dowl. 
44.  Where  two  of  three  parlies  to  the  bail 
bond  were  sued  jointly,  held  to  be  no  irregu- 
larity, Knowles  V.  Johnson,  2  Dowl.  653  ;  but 
the  two  might  plead  the  nonjoinder  in  abate- 
ment, see  Streatjield  v.  Halliday,  3  T.  R.  782. 

(;;)  The  parties  cannot  be  arrested  on  ihe 
bond  ;  Arch,  by  Chit.  Index,  "  Bail,  &c." 

(9)  Bail  cannot  traverse  this  allegation  of 
arrest;  Taylor  v.  Clow,  1  B.  &  Ad.  223. 
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minster,  theretofore,  to  wit,  on  [«^c.],  made  by  the  said  judge,  and  which 
said  writ  of  capias  was  then  directed  to  the  said  sheriff,  and  delivered  to  the 

said  R.  S.  as  such  sheriff,  indorsed  for  bail  (r)  for  £ ,  according  to  the 

statute  in  that  case  made  and  provided,  and  by  which  said  writ  our  lady  the 
queen  commanded  the  said  sheriff  that  he  should  omit  not  f^c.  set  out  the 
writ  of  capias.^  And  the  said  C.  D.,  being  so  arrested  and  in  custody  of  the 
said  R.  S.,  so  being  sheriflF  as  aforesaid,  by  virtue  of  the  said  writ,  the  said 
R.  S.  forthwith,  after  the  execution  of  the  said  writ,  to  wit,  on  [4"c.],  caused 
a  copy  of  the  said  writ,  together  with  every  memorandum  and  notice  sub- 
scribed thereto  and  all  indorsements  thereon,  to  be  delivered  to  the  said 
C.  D.,  and  the  said  R.  S,  being  such  sheriff,  afterwards  and  within  eight 
days  next  after  the  execution  (s)  of  the  said  writ  as  aforesaid,  inclusive  of 
the  day  of  such  execution,  to  wit,  on  [4c.]>  and  within  his  bailiwick,  as  such 
sheriff,  took  bail  for  the  said  C.  D.'s  causing  special  bail  to  be  put  in  for 
him  to  the  said  action  in  her  majesty's  said  Court  as  required  by  the  said 
writ,  and  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided ;  and  on  that  occasion  the  said  defendants  then  by  their  certain 
writing  obligatory,  commonly  called  a  bail  bond,  sealed  with  the  respective 
seals  of  the  said  defendants,  and  now  shown  to  the  said^CoiuilLhere,  acknow- 
ledged themselves  to  be  held  [4"C.  set  out  the  bond],  with  and  under  a  certain 
condition  thereunder  written,  whereby  \_set  out  the  condition  of  the  bond,'\  as 
by  the  said  writing  obligatory  and  the  condition  thereof  fully  appear ;  and 
the  plaintiff  in  fact  saith,  that  the  said  C.  D.  (t)  did  not  cause  special  buil  to 
be  put  in  for  him  to  the  said  action  in  the  said  Court,  as  required  by  the 
said  writ  in  the  said  condition  mentioned,  according  to  the  exigency  of  the 
said  writ,  but  therein  made  default,  whereby  the  said  writing  obligatory  be- 
came forfeited ;   and  thereupon  the  said  R.  S.,  so  being  sheriff  of  the  said 

county  of as  aforesaid,  afterwards,  to  wit,  on  [t^-c.  date  of  assignment,'] 

at  the  request  of  the  plaintiff,  by  an  indorsement  in  writing  on  the  said 
writing  obligatory,  duly  made  and  sealed  with  the  seal  of  office  of  tlie 
sheriff  of  the  said  county  of ,  duly  assigned  (u)  the  said  writing  obliga- 
tory to  the  plaintiff,  according  to  the  form  of  the  statute  in  such  case  made 


(»■)  It  is  not  necessary  to  aver  that  the  writ  such  a  discrepancy  between  the  capias  and 

was  issued  on  an  affidavit  of  debt,  and  in-  condition  as  to  justify  a  general  demurrer; 

dorsed  with  debt,  &c.;  Sharpe  v.  Abbey,  5  Groltick  v.  Pliitlips,  9  Bing.  721. 

Bing.  193.  (u)  See  2  Saund.  61  ;  Dciwesv.  Papwnrth, 

(s)  Where  a  bail  bond  "  to  appear  in  eight  Willes  R.  408,  409,  note  (a).  The  assign- 
days  after  arrest,"  was  described  in  the  decia-  ment  must  be  executed  in  the  presence  of  two 
ration  "  to  appear  in  eiglil  days  from  the  indifferent  witnesses.  While  v.  Ruriack,  1 
date:"  held  no  variance:  the  arrest  having  ftl.  ii  W.  424  ;  but  it  is  not  necessary  ihey 
been  on  the  date  ;  Evans  v.  Moseley,  2  Dowl.  should  butii  subscribe  their  names  in  the  pre 
364.  scnce   of   the    olhcer   assi'^ning,    Fliitlips   v 

(0  A  declaration  on  a  bail  bond  set  out  a  Barlow,  1  IJing.  N.  C.  433  ;  nor  is  it  neces 

capias  in  assumpsit,  to  lake  S.  P.  and  VV.  P..  sary  thai  this  should  be  averred  in  the  decIa 

the  ar/esl  of  S.  P.,  and  the  execution  of  a  bail  ration.   I.euis  v.   I'arhes,  3  W.  &   W.  133 

bond    that  S.   P.    should  appear   to    answer  6.  C.  G  Dowl.  93. 


plainiift'  iu  an  actioQ  on  promises,  held  not 


£E 
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and  provided,  as  by  the  said  assignment  to  the  said  Court  now  here  shown 
fully  appears;  whereby  and  by  force  of  the  statute  in  such  case  made  and 
provided  an  action  has  accrued   to  the  plaintiff  as    assignee   of  the   said 

sheriff  as  aforesaid,  to  demand  from  the  defendants  the  sum  of  <£ above 

demanded,  yet  the  defendants  have  not,  nor  hath  either  of  them,  paid  the 
said  sum  above  demanded,  or  any  part  thereof,  either  to  the  said  R.  S. 
before  the  said  assignment,  or  to  the  plaintiff,  assignee  as  aforesaid,  since 
the  said  assignment,  to  the  damage  of  the  plaintiff,  as  assignee  as  aforesaid, 
of  ^10  ;  and  therefore  he  brings  his  suit,  &c. 


2.  On  a  Bond  given  hy  the  Defendant,  a  Trader,  and  tico  Sureties, 
under  I  5f  2  Vict.  c.  110,  s.  8,  to  pay  the  Debt  and  Costs  in  an 
Action,  or  to  render. 

Hinlon  V.  Acraman,  15  Law  J.  52,  C.  P. 


BILLS  OF  EXCHANGE. 


1.  Drawer  y .  Acceptor .  {x) 

Commencement  in  debt,  ante,  5.]  For  that  whereas  the  plaintiff,  on  [c^'c], 
made  his  bill  of  exchange  in  writing  and  directed  the  same  to  the  defendant, 
and  thereby  required  the  defendant  to  pay  to  him  the  said  plaintiff,  or  or- 
der, £ ,for  value  received,  (ij)  two  months  after  the  date  thereof,  which 

period  had  elapsed  before  the  commencement  of  this  suit,  and  the  de- 
fendant then  accepted  the  said  bill,  but  did  not  pay  the  amount  thereof 
when  due,  whereby  an  action  hath  accrued  to  the  plaintiff  to  demand  of  the 
defendant  the  said  sum  of  money  in  the  said  bill  specified,  parcel  of  the  said 
sum  above  demanded.  \_Jdd  a  count  on  the  consideration  (2)  for  the  bill,  as 
ante,  413,  commencing  "  And  whereas  also,"  S^-c,  or  other  count  on  nhich  debt 
lies,  also  the  account  stated  and  breach,  as  ante,  414,  Form  1. 


(x)  See  the  notes  to  Form   1,  ante,   79,  cell  v.  Ancell,  3  M.  &  G.  171;   IVatkms  v. 

which  will  for  the   most  part  be  applicable  Wake,  7  M.  &  W.  488  ;  but  not  if  the  bill 

here.     Debt  lies  by  the  drawer  against  the  has  passed  through  the  hands   of  an   inier- 

acceptor  of  a  bill  payable  to  the  drawer  or  his  mediate  party,  Ctoies  v.  Williams,  3  B.  N.C. 

order;  Priddy  v.  Henhrey,  1   B.  &C.  674;  868;  though  his  name  do  not  appear  on  the 

Comptmi  V.  Taylor,  4  M.  &  W.  138;  even  face  of  it,  Leiein  v,  Edwards,  9  M.  &   W. 

though  the  instrument  do  not  express  that  it  720. 

has  been  given  for  "  value  received,"  Hatch  (y)  See  supra,  note  (j). 

V.  Trayes,  11  A.  &  E.  702;  and  it  lies  by  the  (s)  See  ante,  80,  note  (p). 
indorsee  against  his  immediate  indorser,  An- 
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2.  Payee  or  first  Indorsee  v.  Drawer,  (a) 

Commencement  in  debt,  ante,  5.]  For  that  whereas  the  said  defendant,  on 
[4"C.],  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  one 
E.  F.,  and  thereby  required  the  said  E.  F.  to  pay  to  the  said  plaintiff,  or 

order,  £ ,  for  value  received,  (a)   two  months   after  the   date   thereof, 

which  period  had  elapsed  before  the  commencement  of  this  suit,  [or  if  the 
defendant  drew  the  bill  payable  to  his  own  order,  and  indorsed  it  to  the  plainliff", 
state  the  fact  and  introduce  the  indorsement,  as  ante,  8  i,  Form  8,  accordingly, ~\ 
and  the  said  E.  F.  did  not  pay  the  said  bill,  although  the  same  was  pre- 
sented to  him  on  the  day  when  it  became  due,  of  all  which  the  defendant 
then  had  due  notice,  whereby  an  action  has  accrued  to  the  plaintiff  to  de- 
mand of  the  defendant  the  said  sum  of  £ ,  parcel  of  the  said  sum  above 

demanded.  \_Add  a  count  in  debt  on  the  original  consideration,  as  ante, 
413,  commencing  •'  And  whereas  also,"  c^'C,  and  an  account  stated,  4'C.,  and 
conclude  as  directed  in  that  form. 


3.  Indorsee  v.  his  immediate  Indorsee. 
As  ante,  Form  8,  p.  81,  concluding  as  directed  in  last  form. 


BONDS. 


Obs.  Bonds  may,  for  the  purpose  of  considering  the  rules  of  pleading  thereon,  be 
divided  into — 1.  Common  Money  Bonds ;  2.  Bonda  having  special  conditions  for 
the  performance  of  am/  covenant  or  agreement  in  another  instrument,  ^c,  within 
the  statute  8  &■  9  W.  3. 
1.  The  plaintiff  has  no  occasion  to  assign  any  breach  of  the  condition  of  a  common 
money  bond  in  bis  declaration  or  other  pleading,  (unless  the  defendant  plead 
specially  that  he  has  performed  the  condition),  and  need  never  suggest  such 
breach  on  the  roll.  These  bonds  are  regulated  by  the  statute  4  &  5  Ann.  c.  16, 
s.  12.  At  common  law  the  penalti/  was  tlie  debt  for  which  execution  might  be 
issued;  but  by  the  statute  of  Anne,  "  where  an  action  of  debt  is  brought  upon 
any  bond  which  hath  a  condition  or  defeazance  to  make  void  the  same  upon 
payment  of  a  lesser  sum  at  a  day  or  place  certain,  if  tlie  obligor,  his  heirs,  ex- 
ecutors or  administrators  have,  before  the  action  brought,  paid  to  the  obligee, 
his  executors  or  administrators,  the  principal  and  interest  due  by  the  defeazance 
or  condition  of  such  bond,  though  such  payment  was  not  made  strictly  according 
to  the  condition  or  defeazance,  yet  it  shall  and  may  nevertheless  be  pleaded  in 
bar  of  such  action,  (see  post,  Pleas  in  Debt,  '  Payment,')  and  shall  be  as  effectual 
a  bar  thereof  as  if  the  money  had  been  paid  at  the  day  and  jilace,  according  to 
tlie  condition  or  defeazance,  and  had  been  so  pleaded."  And  by  section  13  it  is 
enacted,  "  That  if  at  any  time  pending  an  action  upon  any  such  bond  with  a 
penalty,  the  defendant  shall  bring  into  Court  where  the  action  sliall  be  depend- 
ing, all  the  principal  money  and  interest  due  on  such  bond,  and  also  all  such 
costs  as  have  been  expended  in  any  suit  or  suits  in  law  or  equity  upon  ?ucli 
bond,  the  said  money  so  brought  in  shall  be  deemed  and  taken  to  be  in  full 
BEtisfaction  and  discharge  of  the  said  bond,  and  the  Court  shall  and  may  give 


(a)  See  itipra,  note  (r). 
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judgment  to  discharge  every  such  defendent  of  and  from  the  same  accordingly." 
This,  however,  does  not  authorize  the  payment  of  the  money  into  court  being 
pleucled;    England  v.  Watson,  9  M.  &  W.  333. 
2.  Pleadings  on  bonds  having  special  conditions  of  the  nature  alluded  to  are  regu- 
lated by  the  statute  of  8  &  9  W.  3,  c.  11,  s.  8.     It  is  thereby  enacted,  that  "  in 
all  actions  in  any  court  of  record,  upon  any  bond,  or  on  any  penal  sum,  for  non- 
performance of  anij  covenants  or  agreements  contained  in  any  indenture,  deed  or 
2vriting,  the  plaintiff  may  "  (that  is,  tjiust,  Tidd,  9th  ed.  584)  "  assign  as  many 
breaches  as  he  shall  think  fit,  and  the  jury  shall  assess  not  only  such  damages 
and  costs  as  have  heretofore  been  usually  done,  but  also  damages  for  such  of  the 
breaches  of  covenants,  &c.  as  the  plaintiff  upon  the  trial  of  the  issues  shall  prove 
to  have  been  broken,  and  the  like  judgment  sliall  be  entered  on  such  verdict  as 
heretofore  has  been  usually  done;  and  if  judgment  shall  be  given  for  the  plaintiff 
on  demurrer,  or  by  confession,  or  Jiil  dicit,  he  may  suggest  upon  the  roll  as  many 
breaches  as  he  shall  think  fit,  upon  which  a  writ  shall  issue  to  the  sheriff  of  the 
county  where  the  action  is  brought  to  summon  a  jury  before  the  justices  of  as- 
size of  that  county,  to  inquwe  of  the  truth  of  those  breaches,  and  to  assess  the 
damages ;  in  which  writ  the  said  justices  of  assize  shall  be  commanded  to  make 
return  thereof  to  the  Court  from  whence  the  same  shall  issue  at  the  time  men- 
tioned in  such  writ;  and  in  case  the  defendant,  after  such  judgment  and  before 
execution,  shall  pay  into  court,  to  the  use  of  the  plaintiff,  the  damages  assessed 
and  costs,  a  stay  of  execution  shall  be  entered  on  the  record;  or  if  by  reason  of 
an  execution,  the  plaintiff  shall  be  fully  paid  all  the  damages  and  costs  and 
charges  of  the  execution,  the  defendant's  body,  land  or  goods  shall  be  thereupon 
forthwith  discharged  from  the  execution,  which  shall  likewise  be  entered  upon 
the  record  ;  but  in  each  case  the  judgment  shall,  notwithstanding,  remain  as  a 
further  securitij  to  answer  to  the  plaintift'  such  damages  as  he  may  sustain  by 
any  further  breach  of  a  covenant  contained  in  the  same  indenture,  deed  or 
writing,  upon  which  the  plaintiff  may  have  a  scire  facias  upon  the  said  judg- 
ment against  the  defendant,  his  heirs,  terretenants,  or  executors  or  administra- 
tors, suggesting  other  breach  of  the  said  covenants  or  agreements,  and  to  sum- 
mon  him  or  them  respectively  to  show  cause  why  execution  should  not  be 
awarded  upon  the  same  judgment,  in  which  there  shall  be  the  same  proceedings 
as  there  was  in  the  action  of  debt  upon  the  said  bond  for  assessing  of  damages 
upon  the  trial  of  issues  joined  upon  such  breaches,  or  inquiring  thereof  upon  a 
writ  to  be  awarded  in  manner  aforesaid;  and  upon  payment  or  satisfaction  as 
aforesaid  of  such  future  damages,   costs  and  charges  as  aforesaid,  all  further 
proceedings  on  the  judgment  aforesaid  are  again  to  be  stayed,  and  so  toties 
quoties,  and  the  defendant's  body,  land  or  goods  shall  be  discharged  out  of  exe- 
cution as  aforesaid."     By  the  3  &  4  W.  4,  c.  42,  s.  16,  (to  prevent  delay),  the 
writ  of  inquiry,  in.  case  the  defendant  does  not  plead,  or  the  plaintiff  obtains 
judgment  on  demurrer,  so  that  breaches  are  suggested  on  the  roll,  shall,  "sinless 
the  Court  where  such  action  is  pending,  or  a  judge  of  one  of  the  said  superior 
courts  shall  otherwise  order,  direct  the  sheriff"  of  the  comity  where  the  action 
shall  be  brought  to  summon  a  jury  to  appear  before  such  sheriff,  instead  of  the 
justices  or  justice  of  assize  or  nisi  prius  of  that  county,  to  inquire  of  the  truth  of 
the  breaches  suggested,  and  assess  the  damages  that  the  plaintiff  shall  have  sus- 
tained thereby,  and  shall  command  the  said  sheriff  to  make  return  thereof  to  the 
Court  from  whence  the  same  shall  issue,  at  a  day  certain,  in  term  or  in  vacation, 
in  such  writ  to  be  mentioned;  and  such  proceedings  shall  be  had  after  the  re- 
turn of  such  writ  as  are  in  the  said  statute  in  that  behalf  mentioned,  in  like 
manner  as  if  such  writ  had  been  executed  before  a  justice  of  assize  or  nisi 
prius.''     It  will  be  seen  that  this  latter  act  does  not  extend  to  cases  where  the 
plaintiff  rts.s/^'H.v  breaches  of  the  condition  of  the  bond,  &c.  in  his  declaration  or 
replication  ;  and  an  issue  or  issues  being  joined  thereon,  a  venire  facias  is  awarded 
as  well  to  try  the  issue  or  issues  as  to  assess  damages  on  the  breaches  assigned ; 
Tidd,  last  Supp. ;  2  Chit.  Arch.  8th  ed.  "  Bond."     The  award  of  venire  must  be 
special,  tarn  ad  triandum,  quam  ad  inquirendum  where  breaclies  are  suggested, 
after  judgment  by  default  or  demurrer;   Quin  v.  King,  1  M.  &  W.  42  ;  but  not 
so  where  the  breaches  are  assigned  in  the  declaration,  Scott  v.  Staleu,  6  Dowl. 
714;  4  Eing.  N.  C.  724,  S.  C 
The  statute  8  &  9  W.  3  applies  (and  breaches  must  therefore  be  assigned  in  the 
pleading^  or  suggested  on  the  roll)  in  cases  where  a  bond  (though  on  the  face  of 
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it  a  common  bond)  is  executed  contemporaneously  with  a  separate  deed,  by 
which  it  is  declared  by  the  parties  that  the  bond  shall  be  a  security  for  all  moneys 
then  or  thereafter  to  be  due,  &c. ;  Hurst  v.  Jennings,  5  B.  &  C.  G50.  It  extends 
also  to  annuity  bonds,  Wulcot  v.  Goulding,8  T.  R.  126;  arbitration  bonds, 
Welch  V.  Ireland,  6  East,  613  ;  Hanhury  v.  Guest,  14  East,  401  ;  and  to  bonds 
conditioned  to  pay  a  sum  of  money  by  instalments,  unless  it  be  provided  that  the 
whole  sum  shall  become  due  in  case  of  any  one  default,  James  v.   Thomas,  5  B. 

6  Ad.  40  ;  Smith  v.  Bond,  10  Bing.  125, 

The  statute  8  &  9  W.  3  does  not  extend  to  common  money  bonds,  which  are  pro- 
vided for  by  4  &  5  Ann.  c.  16,  s.  13,  Cardozo  v.  Hardi/,  2  Moor,  220  ;  or  to 
post  obit  bo7ids  for  the  payment  of  a  gross  sum  at  one  time,  Murray  v.  Earl  of 
Stair,  2  B.  &  C.  82,  89 ;  3  D.  &  It.  78,  S.  C. ;  or  a  bail  bond,  Moodi/  v.  Phea- 
sant, 2  B.  &  P.  446;  or  a  replevin  bond,  2  Saund.  187,  note  2;  Middleton  v. 
Bri/a7i,  3  M.  &  Sel.  155;  or  a  petitioning  creditor's  bond,  Smith  v.  Broomhead, 

7  T.  R.  300 ;  Smithey  v.  Edmonson,  3  East,  22 ;  or  a  bond  to  replace  stock, 
Savill  V.  Jackson,  13  Price,  715.  And  although  the  statute  applies  to  bonds  to 
pay  money  at  different  periods,  where  part  has  not  accrued  due,  see  Vunsandau 
V.  Burt,  1  B.  &  Al.  214;  Tighe  v.  Craf'ter,  2  Taunt.  387  ;  yet  it  does  not  apply 
to  a  bond  conditioned  for  the  payment  of  a  principal  sum  on  a  named  day,  and 
interest  at  fixed  periods  before  that  day,  pursuant  to  the  stipulations  in  a  deed, 
if  the  action  be  brought  after  the  day  when  the  principal  was  to  be  paid,  so  that 
the  whole  sum  is  due,  and  nothing  but  calculation  is  necessary  to  fix  the  precise 
amount  claimable  on  the  face  of  the  bond  ;   Smith  v.  Bond,  10  Bing.  125. 

Under  the  statute  8  &  9  W.  3,  the  plaintiff  may  either  declare  upon  the  bond  as  a 
common  money  bond,  Form  1,  or  may  in  his  declaration  set  out  the  con- 
dition, and  therein  a.ss/^'7i  a  breach  or  breaches  ;  see  Form  2.  If  the  declaration 
do  not  state  the  condition,  Src,  and  the  defendant  crave  oyer  and  set  out  the 
condition  and  plead  performance  thereof,  the  plaintiff  must  specially  assign 
hreuchesm  hh  replication ;  see  post.  Pleas  in  Debt,  "Bonds."  If  the  defendant 
do  not  plead  performance,  but  plead  some  other  matter  irrelevant  thereto,  as  non 
est  factum,  Sec,  the  plaintiff  must  reply  to  those  pleas  as  at  common  law,  taking 
issue,  and  must  not  assig?i  breaches  as  part  of  his  replication,  but  should  enter  a 
distinct  suggestion  of  breaches  under  the  statute  ;  see  Homfrai/  v.  Rigby,  5  M. 
&  Sel.  60;  Darbi/shire  v.  Butler,  5  Moor,  193;  2  Saund.  187  a;  Tidd,'9th  ed. 
688;  1  Chit.  PI.  7th  ed.  611.  Where  the  declaration  does  not  show  the  con- 
dition, and  the  defendant  docs  not  plead  at  all,  so  that  plaintifT  signs  judgment 
by  default,  the  plaintiff  must  suggest  breaches  on  the  roll,  and  execute  a  special 
writ  of  inquiry  under  the  statute  ;  see  id. ;  T.  Chit.  Forms,  345  ;  2  Chit.  Arch. 
8th  ed.  Ind.  "  Bond."  It  is  in  general  deemed  advisable  to  set  out  the  condition 
and  assign  breaches  in  the  replication,  where  it  is  anticipated  that  defendant  will 
plead  to  the  action ;  for  if  the  breaches  be  assigned  in  the  declaration,  the  de- 
fendant may  plead  several  distinct  pleas  or  matters  thereto  ;  whereas  if  breaches 
be  assigned  in  the  replication,  in  answer  to  a  general  plea  of  performance,  the 
defendant  is  limited  to  one  answer  in  his  rejoinder ;  pleas  of  several  matters  being 
allowed  under  restrictions,  but  several  rejoinders  to  the  same  matter  or  replica- 
tion not  being  ever  permitted.  Where,  however,  expedition  is  material,  it  may 
be  better  to  assign  the  breaches  in  the  declaration,  and  thus  avoid  the  necessity 
of  a  special  re])lication.  And  this  course  is  often  material  in  cases  where  it  is 
expected  that  the  defendant  will  suffer  judgment  by  default.  In  this  instance, 
if  the  breaches  arc  assigned  in  the  declaration,  no  suggestion  on  the  roll  is  ne- 
cessary, and  the  plaintiff's  evidence  is  materially  diminished.  He  need  not,  on 
the  execution  of  the  writ  of  inquiry  under  the  statute,  prove  averments  contained 
or  breaches  assii^ned  in  liis  declaration ;  but  he  must  prove  all  averments  con- 
nected with  the  breaches  that  have  been  suggested  in  the  record  after  judgment ; 
see  1  Saund.  58  a,  6th  ed.  In  a  late  case,  in  an  action  on  a  bond  against  a 
surety,  it  was  held,  that  if  non-payment  by  the  principal,  after  notice  in  writing, 
required  by  the  condition,  be  averred  in  the  declaration,  and  the  defendant  suffer 
judgment  by  default,  it  is  not  necessary  to  give  evidence  of  the  notice,  because 
the  allegations  in  the  declaration  are  not  put  in  issue  ;  though  if  the  breach  be 
suggested  on  the  record  under  the  statute,  after  judgment,  it  would  be  other- 
wise; Bunvise  v.  Russell,  3  C.  &  P.  608  ;  and  see  Archbishop  of'C'unterburi/  v. 
Robertson,  1  C.  &  M.  690.  So  on  the  execution  of  the  writ  of  inquiry,  after 
judgment  on  demurrer,  the  execution  of  an  instrument  which  the  defendant  has 
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stated  in  setting  out  the  condition  of  the  bond  in  his  plea,  need  not  be  proved  ; 
Collins  V.  Rybott,  \  Esp.  Rep.  157.  Where  in  debt  on  bond,  conditioned  for 
the  performance  of  covenants  in  an  indenture,  &c.,  or  of  an  award,  judgment  is 
suffered  to  pass  by  default,  and  breaches  are  suggested,  the  plaintiff  should  state 
the  pleadings  on  the  record,  Laices  v.  Shaw,  5  Q.  B.  322,  and  he  must  prove  the 
condition  of  the  bond,  the  award,  indenture,  &c.  as  well  as  the  breaches;  1 
Saund.  58  a;  see  Bartleltv.  Pentland,  1  B.  &  Ad.  704.  The  defendant  can- 
not, on  the  execution  of  the  writ  of  inquiry,  offer  evidence  in  excuse  for  the  non- 
performance of  the  condition  ;  Archbishop  of  Canterbury  V .  Robertson,  1  C.&M. 
404 ;  2  Chit.  Arch.  8th  ed.  Ind.  "  Bond." 


1.   On  a  common  Bond,  where  the  Condition  is  not  set  out. 

Commencement  iii  debt,  ante,  5.]  For  that  whereas  the  defendant,  (b) 
on  [^'C.  date  of  bond'j,  by  his  certain  writing  obligatory  sealed  with  his  seal, 
and  now  shown  to  the  said  Court  here,  the  date  whereof  is  the  day  and  year 
aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound  to  the  plaintiff 

in  the  sum  of  <£ ,  (c)  parcel  of  the  said  sum  above  demanded,  to  be  paid 

to  the  plaintiff.  *     And  whereas  also  the  defendant,  heretofore,  to  wit,  on 

[^-c],  was  indebted  to  the  plaintiff  in  £ [enough  to  cover  the  whole  claiml 

for  money  then  found  to  be  due  from  the  defendant  to  the  plaintiff  on  an 
account  then  stated  between  them,  and  by  reason  of  the  non-payment  of  the 
last  mentioned  sum  of  money,  an  action  hath  accrued  to  the  plaintiff  to 
demand  of  the  defendant  the  last  mentioned  sum  of  money,  residue  of  the 
said  sum  above  demanded,  yet  the  defendant  hath  not  paid  the  said  sum 
above  demanded,  or  any  part  thereof,  to  the  plaintiff;  to  the  damage  of  the 
plaintiff  of  ^ ;  (rf)  and  therefore  he  brings  his  suit,  &c. 


2.  On  a  Mortgage  Bond,  or  other  Bond  for  the  Performance  of 
Covenants  in  another  Indenture,  assigning  a  Breach,  (e) 

Proceed  as  in  the  Form  1 ,  supra,  to  the  asterisk,  and  then  as  follows ;] 
"Which  said  writing  obligatory  was  and  is  subject  to  a  certain  condition 
thereunder  written,  whereby,  after  reciting  [c^c.  setting  out  the  recitals,  if  any"], 
the  condition  of  the  said  writing  obligatory  was  and  is  declared  to  be  such 
that  if  [<5'c.  set  it  out']  ;  and  the  plaintiff  further  saith  that  in  and  by  the  said 
indenture  mentioned  and  referred  to  in  the  said  condition  of  the  said  writing 
obligatory,  and  which  indenture,  sealed  with  the  defendant's  seal,  the  plaintiff 


(b)  As  to  defendant  executing  a  bond  but  enough  should  be  stated  here  to  cover  all 
under  a  different  name  from  that  by  which  he  interest  due  ;  ante,  p.  48,  note(s). 

is  sued,    WiUiams  v.   Bryant,  5  M.  6c  W.  (e)  See  obs.  siipru  ;  and  vide   the  sugges- 

447  ;  Frich  v.  Crocken,  1  C.  M.  &  R.  tinn  there,  that  it  is  sufficient,  and  sometimes 

(c)  A  variance  in  staling  the  penalty  was  better,  to  declare  on  the  bond  as  on  a  commoa 
amended  at  the  trial  under  3  &  4  VV.  4,  money  bond,  according  to  Form  l,aH/e,  421. 
c.  42,  s.  23  ;  Hill  v.  Salt,  2  C.  &  M.  420.  When  not  necessary  to  suggest  breach  on  a 

(d)  The  damages  aie  limited  to  the  pe-  mortgage  bond,  unte,  obs. 
nalty,  Branscombe  v.  Scarborough,  6  Q.  B.  13 ; 
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now  brings  here  into  Court,  the  defendant,  for  the  consideration  therein  men- 
tioned, did  grant  \_as  in  indenture^,  to  have  and  to  hold  \_^-c.  as  in  indenture], 
but  subject  nevertheless  to  a  certain  proviso  for  the  redemption  of  the  said 
premises,  being  the  proviso  or  condition  mentioned  and  referred  to  in  and  by 
the  said  condition  in  that  behalf,  whereby  it  was  provided  [jSyc.  reciting  the 
proviso  and  defendant's  covenant  to  pay.]  And  for  assigning  a  breach  of  the 
said  condition  of  the  said  writing  obligatory,  the  plaintiff  saith  that  the  de- 
fendant did  not  nor  would  well  and  truly  pay  or  cause  to  be  paid  unto  the 

said  plaintiff  the  said  sum  of  £ and  interest  in  the  said  condition  of  the 

writing  obligatory  mentioned,  on  the  said day  of next  ensuing  the 

date  of  the  said  writing  obligatory,  or  at  any  time  before  or  afterwards,  ac- 
cording to  and  in  discharge  of  the  said  proviso  or  condition,  but  wholly  neg- 
lected and  refused  so  to  do,  and  the  said  sum  of  £ ,  together  with  a 

certain  other  sum  of  money,  to  wit,  the  sum  of  ^ ,  as  and  for  divers,  to 

wit,  [six]  half  years'  interest  (/)  of  and  upon  the  said  principal  sum  o££ , 

being  the  [six]  half  years  next  preceding  the day  of -,  a.  d. , 

and  then  last  elapsed,  is  still  wholly  due  and  unpaid  to  the  plaintiff,  whereby 
the  said  writing  obligatory  became  forfeited,  and  thereby  *  an  action  hath 

accrued  to  the  plaintiff  to  demand  of  the  defendant  the  said  sum  of  £ , 

parcel  of  the  said  sum  above  demanded.  And  whereas  also  [^proceed  and 
conclude  as  in  last  form  from  the  asterisk.. 


3.  i^y  a  Surety  on  a  Bond  of  Indemnity,  given  to  him  by  a  Clerk  on 
his  becoming  answerable  to  an  Insurance  Office  for  the  Fidelity 
of  the  Clerk,  (g) 

Proceed  as  in  last  form,  setting  out  the  condition  in  full.]  And  the  plain- 
tiff in  fact  saith  that  the  said  E.  F.  remained  and  continued  in  the  said  service 
of  the  said Company  as  in  the  said  condition  of  the  said  writing  obli- 
gatory mentioned,  for  a  long  space  of  time,  to  wit,  from  [«§v,],  until  and  upon 
[4'C.],  and  that  during  the  said  time  that  he  the  said  E.  F.  remained  and  con- 
tinued in  the  said  service  as  aforesaid,  to  wit,  on  [4"C.],  and  on  divers  other 

days  and  times  between  that  day  and  the  said day  of ,  a.  d. , 

he  the  said  E.  F.  had  and  received,  (/<)  for  and  on  the  account  of  the  said 

• Company,  divers  sums  of  money,  amounting  in  the  whole  to  a  large 

sum  of  money,  to  wit,  the  sum  of  £ ,  yet  the  said  E.  F.  did  not  make 

good,(/i)  answer  for,  or  pay  the  moneys  due  from  him  on  the  balance   of 
accounts   to  the  said  company  (although  the  same  company  afterwards,  to 


(/■)  As  to  this  breach,  see /v'ififfv.Gieeu-  (^)  See  an<e.  obs.  421 . 

hill,  6  M.  &  G.  59  ;  and  Simmons  v.  Wood.  5  (h)  Follow  the  terms  of  the  coridilioD. 

Q.B.  170. 
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wit,  on  [4'C.],  last  aforesaid,  requested  (?)  the  said  E.  F.  so  to  do)  but  therein 
wholly  failed  and  made  default,  whereby  the  plaintiff  afterwards,  to  wit,  on 
[(§-c.],  aforesaid,  was  under  and  by  virtue  and  in  pursuance  of  his  said  writing 
obligatory  called  upon  and  forced  and  obliged  to  pay  and  did  then  pay  to 

the  said Company  a  large  sum  of  money,  to  wit,  £ ,  in  part  of  the 

said  moneys  which  the  said  E.  F.  had  so  neglected  to  pay  as  aforesaid  ;  of 
all  which  said  premises  the  defendant  afterwards,  to  wit,  on  [»^c.],  had 
notice ;  nevertheless  the  defendant  hath  not  well  or  sufficiently  saved,  de- 
fended or  kept  harmless  or  indemnified  the  plaintiff  from  the  said  loss, 
charges  and  damages  which  he  so  sustained,  paid,  expended,  suffered  and 
was  put  unto  as  aforesaid,  and  which  did  happen  and  come  unto  him  for  and 
by  reason  and  means  of  the  plaintiff  having  so  become  security  for  the  said 
E.  F.  as  aforesaid,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do, 
whereby  the  said  writing  obligatory  became  forfeited,  and  thereby  [8fc.  con- 
clude as  in  Form  2,  from  the  asterisk. 


4.  On  a  Bond  given  to  the  Guardians  of  the  Poor  for  the  due  Supply 
of  Provisions,  and  Plea  of  Dispensation  of  the  Condition. 

Elliott  V.  Martin,  2  M.  &  W.  13. 


5.  On  a  Pond  in  restraint  of  Trade — (held  bad.) 
Ward  v.  Byrne,  5  M.  &  W.  548  ;  and  see  ante,  p.  123,  Form  2. 


6.  Against  a  Surety  on  a  Bond  given  for  the  Fidelity  of  an  Agent  to 

whom  the  Plaintiff  entrusted  Goods  to  sell,  {k) 

Slothert  v.  Goodfellom,  1  Nev.  &  Man.  202. 


BRIBERY. 


Deht  upon  2  Geo.  2,  c.  24,  s.  1,  to  recover  the  Penalty  of  £500  for 
bribing  a  Voter  at  a  Parliamentary  Election.  {I) 

Commencement  in  debt,  ante,  5.]     For  that  whereas  the  borough  of  Cam- 
bridge, in  the  county  of  C,  is  an  ancient  borough,  and  for  a  long  time  two 

(i)  As   lo   this  request,  see   Batsome  v.  (/)  See  (orm,  Sec,  Henslow  v.  Fuwcett,  3 

Spearwan.S  A.  &   E.  298;   Vyse  y.   Wake-  A.  &E.  51;   see  another  form,  irctfe  v.  6»n//i, 

Jield,  7  M.  &  W.  126.  4  Bing.  N.  C.  379.    What  evidence  sufficient 

{k)  And  see  Bishlon  v.  Evans,  2  C.  M.  &  to  satisfy  the  allegation  in  the  declaration  ;  id. 

R.    I'i.      As    to   when  liability   discharged,  Municipal  bribery ;    Harding  v.  Stokes,  2  M. 

London   Assurance   Corporation    v.  Bold,    6  &  W.  235.     By  the  7lh  section  of  2  G.  2,  c. 

Q.  B.514;  Chapman  \.  Beckington,  3  Q.B.  24,  "  if  any  person  having  or  claiming  to  have 

703.  a  right  to  vote  in  the  election  of  any  member  or 
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burgesses  of  the  said  borough  have  been  elected  and  sent,  and  have  been  used 
and  accustomed  and  of  right  ouglit  to  have  been,  and  still  of  right  ought  to 
be  elected  and  sent  to  serve  as  burgesses  for  the  said  borough  in  the  parlia- 
ment of  this  kingdom  ;  and  the  plaintiff  saith  that  heretofore,  to  wit,  on  [(^-c], 
a  certain  writ  of  our  lady  the  queen,  issued  out  of  her  majesty's  Court  of 
Chancery  at  Westminster,  directed  to  the  sheriff  of  the  county  of  Cambridge, 
whereby,  after  reciting  that  [c^c.  copij  the  writ,']  which  said  writ  afterwards 
and  before  the  return  thereof,  to  wit,  on  [^c],  aforesaid,  was  delivered  to 
R.  H.,  Esq.,  who  then  and  there,  and  from  thence  until  and  at  and  after  the 
return  of  the  said  writ,  was  sheriff  for  the  said  county  of  Cambridge,  to  be 
executed  in  due  form  of  law,  by  virtue  of  which  said  writ  afterwards  and 
before  the  return  thereof,  to  wit,  on  \_SfC.'],  aforesaid,  the  said  R.  H.,  then 
being  such  sheriff  as  aforesaid,  made  his  certain  precept  in  writing,  under  the 
seal  of  his  said  office  of  sheriff  of  the  said  county  of  Cambridge,  directed  to 
the  mayor  of  the  said  borough  of  Cambridge,  for  the  election  there  of  two 
burgesses  for  the  said  borough  according  to  the  said  writ,  by  virtue  of  which 
said  precept  afterwards  and  before  the  return  of  the  said  writ,  to  wit,  on 
[4-c,],  the  election  of  two  burgesses  for  the  said  borough  was  had  and  made, 
and  the  said  plaintiff  says  that  before  and  at  the  said  election,  J.  L.  K.,  Esq., 
was  a  candidate  that  he  might  be  elected  and  returned  to  serve  as  one  of  the 
burgesses  for  the  said  borough  in  the  aforesaid  then  next  parliament ;  and 
the  said  plaintiff  in  fact  says  that  the  defendant,  not  regarding  the  statute  in 
such  case  made  and  provided,  before  the  said  election  for  the  said  borough, 
to  wit,  on  [^-c],  aforesaid,  did  corrupt  one  G.  H.,  who  then  and  from  thence- 
forth until  and  at  the  time  of  the  said  election  had  a  right  to  vote  in  the  said 
election,  to  give  his  vote  in  that  election  for  the  said  J.  L.  K.,  so  being  such 
candidate  as  aforesaid,  by  then  corruptly  giving  to  the  said  J.  G.  a  large  sum 
of  money,  to  wit,  the  sum  of  £5,  and  by  then  corruptly  promising  to  give  the 
said  J.  G.,  after  he  should  have  so  given  his  vote  in  the  said  election  for  the 
said  J.  L.  K.,  the  further  sum  of£5,  which  said  several  and  respective  sums 
of  £5  and  £5  were  so  then  respectively  given  and  promised  by  the  said 
defendant  to  the  said  J.  G.  as  and  for  a  reward  to  the  said  J.  G.  so  to  give 


members  to  serve  for  the  commons  in  parlia-  cord  at  Westminster."    See  on  this  subject 

raent,  shall  ask,  receive  or  take  any  money  or  and  as  to  evidence,  &c.  Selw.  N.  P.  lOih  ed. 

other  reward  by  way  of  gift,  loan  or  other  de-  tit.  "  Debt ;"  2  Stark.  Ev.  tit.  "Bribery,"  3d 

vice,  or  agree  or  contract  for  any  money,  gift,  ed.     If  a  person  give  or  promise  money  or 

office,  employment  or  other  reward,  to  give  his  other  reward  to  a  voter  in  order  to  procure 

vote  or  to  refuse  or  to  forbear  to  give  his  vote  his  vote  for  one  candidate,  although  the  voter 

in  any  such  election,  or  if  any  person  by  him-  intended  at  the  time  to  vote  and  afterwards 

self,  or  any  person  employed  by  him,  shall  by  voted  for  another  candidate,  yet  the  penalty 

any  gift  or  reward,  or  by  any  promise,  agree-  is  mcurred;  SulsUm  v.  'Xorlon,  3  Burr.  1235; 

ment  or  security  for  any  gift  or  reward,  cor-  Ileiislim  v,  h'awcett,  supra.    If  a  person  with- 

lupt  or  procure  any  person  to  give  or  forbear  out  any  previous  agreement   take  a  sum  of 

to  give  his  vote  in  any  such  election,  sucli  money  after  the  election  is  over  for  having 

person  shall,  for  every  offence,  forfeit  the  sum  given  his  vote  for  a  particular  candidate,  this 

of  £500,  to  be  recovered  with  costs  by  action  is  not  an  offence  within  the  statute  ;    Lord 

of  debt  in  any  of  the  king's  Courts  of  Re-  Hnulingtuiuer  v.  Gardiner,  1  B.  &:  C.  297. 
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his  vote  in  the  said  election  for  the  said  J.  L.  K.,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  whereby  and  by  force  of  the  said 
statute  the  defendant  forfeited  for  his  said  offence  the  sum  of  £500,  and  an 
action  hath  accrued  to  the  plaintiff  to  demand  and  have  of  and  from  the  de- 
fendant the  said  sum  of  £500,  yet  the  defendant  hath  not  paid  the  said  sum 
above  demanded  or  any  part  thereof  to  the  plaintiff,  and  the  same  remains 
wholly  unpaid;  and  therefore  the  plaintiff  brings  his  suit,  &-c. 


CALLS  BY  A  PUBLIC  COMPANY. 
Action  for.     See  post,  "  Public  Company,"  432. 


DRAMA. 


1.  Debt  for  Penalties,  on  10  Geo.  2,  c.  28,  s.  2,  for  acting  unlicensed 

Plays. 

Parsons,  q.  t.  v.  Chapman,  5  C.  8c  F.  33;  and  see  Levy  v.  Yates,  8  A.  & 
E.  129. 

2.  For  Penalties  for  infringing  Dramatic  Literary  Property. 

Planche  v.  Braham,  8  C.  &  P.  68  ;  and  see  3  &  4  W.  4,  c.  15  ;  and  Cum' 
herland  v.  Planche,  1  A.  &  E.  580.     See  post,  '*  Case,"  "  Copyright." 


EXECUTORS. 


Debt  lies  on  simple  contract  or  a  specialty,  &c.  by  or  against  executors;  see  3  &  4 
Wm.  4,  c.  42,  s.  14.  The  indebitatus  counts  in  debt  by  or  against  executors  would  be 
similar  in  substance  to  the  precedents  in  assumpsit,  ante,  112  to  116;  beginning  and 
concluding  (with  the  addition  of  the  representative  character  as  there  pointed  out)  as 
in  the  common  count  in  debt,  ante,  413  ;  and  the  action,  if  by  an  executor,  must  be 
stated  to  have  accrued  to  the  plaintiff  "as  executor;"  or  if  against  him,  it  must  be 
alleged  to  have  accrued  to  the  plaintiff  to  demand  from  the  defendant  "  as  executor," 
&c.;  see  the  observations  in  note  {d),  ante,  414.     The  breach  will  be  as  in  assumpsit. 


EXTORTION. 


See  forms  of  declarations  in  debt  against  the  sheriff  for  extortion,  to  recover  the  £40 
penalty,  and  law,  Evans  v.  Moselei/,  2  C.  &  M.  490 ;  2  Chit.  Plead.  7th  ed.  358  ; 
Martin  v.  Bell,  G  M.  &  Sel.  220;  Aslibi/  v.  Harris,  2  M.  &  W.  673;  S.  C.  5  Dowl. 
742 ;  Usher  v.  Walters,  4  Q.  B.  553 ;  and  see  1  Vict.  c.  55,  which  regulates  sheriff's 
fees  on  an  execution,  and  Duvies  v.  Griffith,  4  M.  &  W.  377;  Slater  v.  Hawes,  7  M. 
&  W.  413 ;  1  Chit.  Arch.  Pr.  562,  8th  ed. 
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FRAUDULENT  CONVEYANCES. 


On  the  \Zth  Eliz.  c.  5,  to  recover  the  Penalties  for  making  a 
fraudulent  Conveyance,  (m) 

Butcher  v.  Harrison,  4  B.  &  Ad.  129. 


JUDGMENT. 


Obs.  Debt  lies  also  on  the  judgment  of  a  foreign  {Rohertson  v.  Struth,  5  Q.  B.  941) 
or  inferior  Court,  Read  v.  Pope,  1  C.  M.  &  R.  302 ;  and  also  on  the  judgment 
of  an  inferior  Court  not  of  record,  as  the  County  Court,  Williams  v.  Jones,  \3 
M.  &  W.  G28 ;  S.  C.  2  D.  &  L.  680.  But  in  such  case  defendant  may  question 
the  regularity'  of  the  judgment,  and  that  although  a  motion  has  been  made 
in  the  County  Court  to  set  it  aside  for  irregularity,  and  has  been  dismissed ; 
Thompson  v.  Bluckhurst,  1  N.  &  M.  266.  The  County  Court  should  be  de- 
scribed as  "  the  County  Court  of  the  sheriff  held  before  the  suitors,"  mentioning 
their  names ;  "  before  sheriff  and  suitors,"  bad ;  Jones  v.  Jones,  5  M.  &  W.  523. 
Debt  on  judgment  of  a  Court  Baron  ;  Bmcson  v.  Gregory,  14  L.  J.  286,^  Q.  B. 
When  debt  will  not  lie  on  the  decree  of  a  Court  of  equity;  Carpenter  v.  Thorn- 
ton, 3  B.  &  Aid.  52.  It  will  lie  on  a  Scotch  decree,  Cmoen  v.  Bruidwood,  1  M. 
&  G.  882  ;  and  even  upon  the  decree  of  a  colonial  Court  of  equity,  if  it  be  for 
the  payment  of  a  sum  certain,  Henderson  v.  Henderson,  6  Q.  B.  288. 
In  debt  on  judgment,  the  plaintifi"  is  not  entitled  to  costs  unless  the  Court,  or  a 
judge  thereof,  specially  order  that  he  have  them  ;  43  Geo.  3,  c.  46,  s.  4 ;  Hunmer 
V.  White,  12  M.  &  W.  519.  This  does  not  apply  to  a  judgment  of  nonsuit,  &c. 
against  a  plaintiff,  Bennet  v.  l^ede,  14  East,  343  ;  or  if  defendant  plead  a  false 
plea,  as  nut  ticl  record,  Samuel  v.  Barker,  5  Taunt.  264;  or  if  plaintiff  had  a 
probable  cause  or  good  reason  to  bring  an  action  instead  of  issuing  execution  on 
the  judgment,  Wood  v.  SilUto,  I  Chit.  R.  473 ;  but  if  an  action  be  brought  in 
the  superior  Courts  on  a  judgment  of  an  inferior  Court,  the  plaintiff  vvill  in 
general  lose  his  costs,  as  he  might  have  removed  the  judgment  at  once  and  issued 
execution,  Hanmerv.  White,  12  M.  &  W.  519. 


Debt  on  a  Judgment  of  either  of  the  Superior  Courts. 
Commencement  in  debt,  ante,  5.]     For  that  whereas  the  plaintiff  heretofore, 

to  wit,  on  the day  of ,  a.  d. ,  (??)  in  the  Court  of  Q.  B.  \_or 

"C.  P."  or  "  Exch.  of  Pleas"]  at  Westminster,  by  the  consideration  and  judg- 
ment of  the  said  Court  recovered  against  the  defendant  the  sum  of  £ 

above  demanded,  which  in  and  by  the  said  Court  was  then  and  there  ad- 
judged to  the  plaintiff  for  his  damages  which  he  had  sustained  as  well  by 
reason  of  the  non-performance  by  the  defendant  of  certain  promises  [or  "  a 
certain  promise,"  if  there  were  only  one  count  in  the  original  declaration  and 

(m)  As  to  when  a  conveyance  is  fraudu-  prius    for   immediate  execution,   the    day  of 

lent,  see  Chit,  on  Cent.  Ind.  in  toe;  Chit.  signing  judgment  should  be  stated  accorduig 

Coll.  Stat.  385.  to  the  fact,  and  not  laid  as  of  the  preceding 

(n)  In  declaring  on  a  judgment  signed  in  term  ;  and  tlie  cerlifiMte  need  not  be  stated  ; 

vacation,  oq  certificate  by  the  judge  at  nisi  Engleheart  v.  Eyre,  5  B.  &  Ad.  b8. 
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judgment,']  then  lately  made(o)  by  the  defendant  to  the  plaintiff,  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended  [or  if  the 
judgment  be  in  debt,  8^'c.  describe  it  accordinghj.    In  debt  the  form  is  "  a  certain 

debt  of  £ ,  as  also  £ for  his  damages  which  he  had  sustained  as  well 

by  reason  of  the  detention  of  the  said  debt  as  for  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  expended"]  whereof  the  defendant  was  con- 
victed, as  by  the  record  and  proceedings  thereof  remaining  in  the  said  Court 
fully  appears;  which  said  judgment  still  remains  in  full  force,  unreversed 
and  unsatisfied,  and  the  plaintiff  hath  not  obtained  any  execution  or  satis- 
faction of  or  upon  the  said  judgment;  whereby  an  action  hath  accrued  to 
the  plaintiff  to  demand  and  have  of  and  from  the  defendant  the  said  sum  of 

£ above  demanded,  yet  the  defendant  hath  not  paid  the  same  or  any 

part  thereof;  to  the  plaintiff's  damage  of  £ ,  and  thereupon  he  brings 

.  his  suit,  &c. 

LANDLORD  AND  TENANT. 


Where  there  is  a  lease  under  seed,  the  lessor,  or  his  assignee  or  personal  representa- 
tives, may  maintain  covenant  or  debt  for  rent  against  the  lessee,  his  assignee  or  personal 
representatives;  see  1  Chit.  Plead.  7th  ed.  126.  Where  the  landlord  has  accepted 
rent  from  the  assignee  of  the  lessee,  he  cannot  maintain  debt  against  the  lessee ;  1 
Saund.  241,  note  5,  Where  the  demise  is  not  under  seal,  the  landlord  may  sustain 
assumpsit  or  debt  for  rent;  and  debt  would  also  lie  in  such  a  case  against  the  assignee, 
upon  the  demise,  where  the  rent  accrued  before  the  assignment,  but  not  use  and  occu- 
pation ;  Mortimer  v.  Preedi/,  3  M.  &  W.  601  ;  S.  C.6  Dowl.  544.  In  debt  on  a  lease 
under  seal,  the  declaration  may  be  founded  specially  on  the  lease,  setting  out  the  ha- 
bendum, reddendum  and  covenant,  with  a  profert,  as  in  covenant  (see  the  form,  post,  in 
"  Covenant"),  or  in  the  following  form.  Debt  on  a  lease  against  the  assignee,  for  rent, 
would  be  similar  in  substance  to  the  form  in  covenant.  In  declaring  in  debt  for  use 
and  occupation,  proceed  as  in  the  Form,  1,  aiite,  147,  and  conclude  as  directed  in  the 
Form,  p.  413.  Debt  lies  at  common  law  for  use  and  occupation,  Gibson  v.  Kirk,  1 
Q.  B.  850;  but  not  for  non-repairs,  &'c. 


1.  Debt  for  Rent,  on  a  Demise  under  Seal,  not  showing  the 
Indenture  specially,  (p) 

Commencement  in  debt,  ante,  5.]  For  that  whereas  the  plaintiff  heretofore, 
to  wit,  on  [(§c.  date  of  lease^,  demised  to  the  defendant  a  certain  messuage 
and  premises,  with  the  appurtenances,  to  have  and  to  hold  the  same  to  the 
defendant  for  the  term  of years  from  the day  of ,  a.  d. 

(o)  In  debt  on  the  judgment  of  an  inferior  Herring  v.  Watts,  8  Scott,  N.  R.  755;  S.  C. 

Court,  it  must  be  alleged  that  the  cause  of  2  D.  6c  Ii.  609.     It  applies  to  a  lease  under 

action  in  tlie  original   suit  arose  within  the  seal,  except  in  the  case  of  a  demise  of  incor- 

jurisdiction  of  the  inferior  Court;    Read  v.  ;)orea/ hereditaments  ;  it  will  be  observed,  the 

Pupe,  1  C.  M.  &  R.  302 ;  and  see  Witliams  lease  is  not  set  out-,  see  1  Saund.  276,  n.  1, 

\.  Jones,  ohs.  supra.  202,  325,  n.  4  ;    2  id.  297,  n.  1;    Ally  v. 

(p)  See  supra,  observations.    This  is  an  Parish,  1  jS'ew  R.  104,109.    The  lease  may 

anomalous  form  ;  but  it  is  frequently  piefer-  yet  be  given  in  evidence  to  support  the  de- 

able  to  use  and  occupation,  as  the  defendant  mand  ai  the  trial,  if  the  demise  be  denied  by 

cannot  change  the  venue  when  it  is  adopted  ;  the  plea. 
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thence  next  ensuing  and  fully  to  be  completed  and  ended,  yielding  and 
paying  therefore  during  the  said  term  to  the  plaintiff  the  yearly  rent  of 

£ ,  by  equal  quarterly  portions  in  each  year,  to  wit  [^state  the  days  of 

payment,  which,  if  the  usual  quarter  days,  will  be'\,  on  the  25th  day  of  March, 
the  21st  day  of  June,  the  29th  day  of  September,  and  the  25th  day  of  De- 
cember respectively ;  by  virtue  of  which  said  demise  the  defendant  after- 
wards, to  wit,  on  [<^c.  any  day  after  the  hahendimi],  entered  into  the  said 
demised  premises,  with  the  appurtenances,  and  was  possessed  thereof  from 

thenceforth  until  and  upon  the day  of ,  a.  d.  ,  when  a  large 

sum  of  money,  to  wit,  the  sum  of  £ ,  of  the  rent  aforesaid,  for  [one  year 

and  three-quarters]  of  the  said  term,  ending,  to  wit,  on  the  day  and  year 
last  aforesaid,  and  then  last  elapsed,  became  and  was  due  and  payable  from 
the  defendant  to  the  plaintiff,  whereby  an  action  hath  accrued  to  the  plaintiflf 

to  demand  from  the  defendant  the  said  sum  of  £ ,  being  parcel  of  the 

said  sum  above  demanded.  \_Add  account  stated  and  breach,  and  conclude  as 
ante,  SH. 

2.  By  a  Landlord  for  Double  Value,  for  holding  over  after  Notice 
to  quit  given  hy  the  Landlord,  {(f) 

Commencement  in  debt,  ante,  5.]     For  that  whereas  the  defendant  before 
and  at  the  time  of  the  giving  the  notice  to  quit  hereinafter  mentioned,  and 

from  thence  until  a  certain  day,  to  wit,  the day  of ,  a.  d.  , 

held  and  enjoyed  certain  lands,  tenements  and  hereditaments,  to  wit,  a  certain 
messuage  and  premises,  with  the  appurtenances,  as  tenant  thereof  to  the 
plaintiff,  to  wit,  from  year  to  year,  (r)  for  so  long  a  time  as  the  plaintiff  and 
defendant  should  respectively  please  [or  "  for  a  certain  term  of  years  ending 
on  the  last-mentioned  day,"]  the  reversion  of  the  said  premises,  with  the 
appurtenances,  during  all  that  time  belonging  to  the  plaintiff;  and  thereupon, 
whilst  the  defendant  so  held  and  enjoyed  the  said  tenements,  with  the  ap- 
purtenances, as  tenant  thereof  to  the  plaintiff  as  aforesaid,  and  whilst  the 
said  reversion  thereof  belonged  to  the  plaintiff  as  aforesaid,  to  wit,  on  [<5'C.], 
the  plaintiff  gave  notice   in  writing  to  the  defendant,  (*)  and  thereby  then 


(q)  See  the  stat.  4  Geo.  2,  c.  28,  s.  1  ;  Where  a  term  expires  by  efflux  of  time,  or  a 

Chit.  Col.  Stat.  p.  661,  674 ;  and  see  1  Chit.  yearly  tenancy  is   determined    by  notice   to 

PI.  7th  ed.  p.  125;   Woodfall,  Land,  and  Ten.  quit  given  hy  \.\\t  landlord,  the  latter  is  en- 

'J'his  is  taken  in  substance  from   the  form  in  titled  to  double  the  yearly  value  of  the  pre- 

Wdkinson  v.  Hall,  1  Bing.  N.  C.  7 13  ;  .S.  C.  mises,  under  the  4  Geo.  2.     Where  the  tenant 

3   13.  N.   C.  510;    and   see   another  form,  holds  over  after /se  has  given  notice,  the  claim 

I'oole  V.    Warreii,  8  A.  &  E.  582.    In  the  is  for  double  rent  under  11  Geo.  2,  c.  19, 

foimer  case  it  was  held  that  tenants  in  com-  s.  18. 

mon  cannot  sue  jointly   for  double  value  for  (r)  A  quarterly  tenancy  will  not  support 

holding  over,  unless  there  has  been  a  joint  this  allegation  ;   Wilkinson  v.  Hall,  supra. 

demise  by  them.     As  to  whether  one  joint  (s)  See  llumbentoH  v.  Dubois,  2  D,  N.  S. 

tenant  is  liable  for  the  holding  over  of  ihc  506. 
other,  see  Hint  v.  Horn,  6  M.  &  W.  393. 
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demanded  (<)  of  and  required  the  defendant  to  quit  and  deliver  up  the  pos- 
session of  the  said  tenements,  with  the  appurtenances,  of  the  plaintiff,  on  the 

said day  of ,  a.  d.  ;  and  the  plaintiff  avers  that  the  tenancy 

aforesaid  ended  and  was  duly  determined  on  the  last-mentioned  day  by  the 
said  notice,  and  that  after  [or  "  upon,"  as  the  case  may  he,'\  the  determination 
of  the  said  tenancy  as  aforesaid,  and  whilst  the  defendant  continued  in  pos- 
session of  the  said  tenements,  with  the  appurtenances,  and  the  said  plaintiff 
was  so  entitled  to  the  possession  thereof,  to  wit,  on  [^c],  the  plaintiff,  by  a 
certain  notice  (m)  in  writing  then  made  and  signed  by  him,  and  delivered  to 
the  defendant,  demanded  and  required  the  defendant  to  deliver  the  posses- 
sion of  the  said  tenements,  with  the  appurtenances,  to  the  plaintiff,  never- 
theless the  defendant,  not  regarding  the  statute  in  such  case  made  and  pro- 
vided, did  not  nor  would,  at  the  determination  of  the  said  term  and  tenancy 
as  aforesaid,  deliver  the  possession  of  the  said  tenements,  with  the  appur- 
tenances, or  any  part  thereof,  to  the  plaintiff,  according  to  the  said  notice  so 
given  and  the  demand  so  made  as  aforesaid,  but  wholly  neglected  and  refused 
so  to  do,  and  on  the  contrary  thereof  wilfully  held  over  the  said  tenements, 
with  the  appurtenances,  after  the  determination  of  the  said  term  and  tenancy, 
and  after  the  said  notice  had  expired,  and  after  the  said  demand  so  made  as 
aforesaid,  for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  during  all 
which  time  the  defendant  did  keep  the  plaintiff  out  of  the  possession  of  the 
said  tenements,  with  the  appurtenances,  and  every  part  thereof,  he  the  plain- 
tiff during  all  that  time  being  entitled  to  the  possession  thereof,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided ;  and  the  plaintiff 
avers,  that  the  said  tenements,  with  the  appurtenances,  during  the  said  time 
of  holding  over  the  same  and  keeping  the  plaintiff  out  of  the  possession 

thereof  as  aforesaid,  were  of  great  value,  to  wit,  the  yearly  value  of  £ ,  (x) 

and  by  reason  of  the  premises  and  by  force  of  the  statute  in  such  case  made 
and  provided,  the  defendant  became  liable  to  pay  the  plaintiff  a  large  sum 

of  money,  to  wit,  the  sum  of  £ ,  being  at  the  rate  of  double  the  yearly 

value  of  the  said  tenements,  with  the  appurtenances,  for  so  long  as  the  same 
were  so  detained  as  aforesaid  ;  and  thereby  and  by  force  of  the  said  statute, 
an  action  hath  accrued  to  the  plaintiff  to  demand  from  the  defendant  the 

said  sum  of  £ ,  being  parcel  of  the  sum  above  demanded.     \_Add  a  count 

for  use  and  occupation,  which  would  be  allowed  under  the  New  Rules ;  Thoroton 
v.  Whitehead,  1  M.  &  W.  U ;  4  Dowl.  747,  S.  C.  ;  and  one  on  an  account 
slated,  and  breach,  as  ante,  p.  414.  (y) 


(t)  Evidence  of  authority  to  make  this  de-  in  Poole  v.  Warner,  ubi  supra,  this  alle^atioa 

raand,  Poole  v.  Warner,  8  A.  &  E.  582.  is  omitted.                                               " 

(u)  It  seems  the  written  notice  to  quit  is  a  (x)  Exact  amount  need  not  be  stated,  but 

demand   witlim   the   slatule  ;     Wilkinson    v.  lay  enough  ;  see  Anon.  Lofft,  R.2T 5. 

Colleii,  5  Burr.  2694  ;  Lake  v.  Smith,  1  New  (y)  As  to  the  damages   recoverable,    see 

R.  174,   179  ;  Cohh  v.  Stokes,  8  East,  358;  Robinsonv.  learond.  7  M.  &  W.  53. 
Hirst  V.  y/or;i,6  .M.  &  \V.  393.     In  the  form 
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MORTGAGE  DEEDS. 


Debt  on  the  Covenant  in  a  Mortgage  Deed.  (2) 
Commencement  in  debt,  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on 
[^•c.  date  of  the  indenture],  by  a  certain  indenture  then  made  between  the 
plaintiff  of  the  one  part  and  the  defendant  of  the  other  part,  which  indenture, 
sealed  with  the  seal  of  the  defendant,  the  plaintiff  now  brings  here  into 
Court,  the  date  whereof  is  the  day  and  year  aforesaid,  the  defendant  did 
covenant,  promise  and  agree,  [this  should  corresj)ond  in  substance  with  the 
deed],  to  and  with  the  plaintiff,  his  executors,  administrators  and  assigns, 
that  he  the  defendant,  his  heirs,  executors  or  administrators,  or  some  or  one 
of  them,  should  and  would  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 

plaintiff,  his  executors,  administrators  or  assigns,  the  sum  of  £ ,  with 

interest  for  the  same  at  the  rate  of  [£5]  per  cent,  per  annum,  upon  the ■ 

day  of then  next   ensuing,  as  by  the  said  indenture   fully  appears  ; 

nevertheless  the  plaintiff  in  fact  saith,  that  the  defendant  did  not  nor  would 
well  and  truly  pay,  (a)  or  cause  to  be  paid,  unto  the  plaintiff  the  said  sum  of 

£ ,  and  interest  for  the  same,  on  the  said day  of ,  a.  d. , 

so  appointed  for  payment  thereof  as  aforesaid,  but  therein  failed  and  made 
default ;  and  there  is  now  due  and  owing  for  and  on  account  of  the  said 

sum   of  £ and  interest,  a  large  sum  of  money,   to   wit,   the  sum  of 

£ ,  (6)   parcel  of  the  sum  above  demanded,  (c)     [Add  a  count  on  an 


(3)  Debt  lies  on  an  absolute  covenant  by 
A.  to  pay  on  a  certain  day  a  sum  certain  due 
from  B.  on  a  mortgage;  Evans  v.  Jones,  5 
M.  &  W.  295.  It  is  not  unusual  to  state  the 
grant  of  the  premises,  and  the  ^jioviso,  as  well 
as  the  covenant;  but  this  is  unnecessary. 

(a)  The  declaration  staled,  that  by  a  mort- 
gage deed,  the  mortgaged  premises  were  to 
be  reconveyed,  providetl  the  mortgagee  paid 
£1400  on  the  19lh  of  iMarch,  1833;  and 
that  the  mortgagee  covenanted  to  pay  the 
£1400,  in  manner  and  at  the  time  therein 
before  appointed  for  the  payment  thereof. 
Breach,  that  the  mortgagee  did  not  pay  at 
the  time  and  in  the  manner  in  the  indenture 
appointed  for  the  same  :  Held,  on  special 
demurrer,  a  sufficient  allegation  of  the  time 
when  the  money  was  lo  be  paid.  It  was  also 
held,  that  although  it  did  not  appear  from 
the  deed,  as  set  out,  that  interest  was  pay- 
able, an  allegation  that  defendant  did  not  pay 
the  principal,  and  that  the  principal  "  and 
interest"  remained  unpaid,  was  not  demurra- 
ble;  Tddasley  \ .Stephenson,  10  Bing.  545. 

(fc)  A  sum  sufficient  to  cover  principal  and 
interest.  The  intere-t  which  has  accrued 
since  the  day  fixed  for  payment  is  in  strictness 
claimable  only  as  damngea,  and  the  declara- 
tion should  therefore  conclude  lo  the  plain- 


tiff's damage  to  an  amount  sufficient  to  cover 
all  such  interest ;  see  ante,  48,  note  (.«);  Sim- 
mons V.  Wood,  5  Q.  B.  170.  The  jury  can 
give  as  the  debt,  only  the  principal  and  the 
exact  arrears  of  interest  to  the  day  on  which 
defendant  covenanted  to  pay  the  interest ;  see 
U'athins  V.  Morgan,  6  C.  &  P.  651.  If  the 
covenant  be  to  pay  interest  half  yearly,  the 
breach  might  be  framed  thus,  "  and  there  is 
now  due  and  owing  for  and  by  virtue  of  the 
said  indenture,  a  large  sum  of  money,  to  wit, 

£ ,  for  and  in  respect  of  the  aforesaid 

principal  sum  ;  and  also  a  further  large  sum 

of  money,  to  wil,  £ ,  for  and  on  account 

of  divers,  to  wit,  (4)  of  the  said  half-yearly 
payments  of  interest  thereon,  the  periods  for 
the  payment  of  which  elapsed  respectively  on 
tlie  (4;  days  for  payment  thereof  as  aforesaid 
next  preceding  the  day  of,  &c.  ;  see  Henniker 
V.  Turner,  4  B.  ^  C.  157  ;  King  v.  Green- 
hill,  6  M.  &  G.  70.  If  a  mortgage  deed  con- 
lain  no  covenant  for  the  payment  of  the  prin- 
cipal or  interest,  an  action  for  money  lent  will 
lie  notwithstanding  ;  Yates  v.  Aston,  4  Q.  B. 
182. 

(c)  If  the  money  was  only  payable  after 
demand  in  writing,  it  will,  of  course,  be  ne- 
cessary to  aver  such  demand  ;  see  Trotl  v. 
Smith,  10  M.  &  W.  453. 
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account  stated,  which  would  be  proj^er ;  see  per  Lord  Denman,  Shnmons  v. 
Wood,  5  Q.  B.  173,  and  conclude  as  ante,  p.  414. 


POUNDAGE. 


Debt  by  a  Sheriff  for  Poundage,  and  Pleas. 

Magnaij  v.  Monger,  4   Q.  B,   818  ;  and  see  a  special  form,  Evans  v. 
Manero,  7  M.  &  W.  463.     Law,  &c.,  1  Chit.  Arch.  8th  ed.  562. 


PROMISSORY  NOTES. 

Payee  of  Note  against  Maker,  {d) 

Commencement  in  debt,  ante,  5.]     For  that  whereas  the  defendant,  on  [<^c.], 
made  his  promissory  note  in  writing,  and  delivered  the  same  to  the  plaintiff, 

and  thereby  promised  to  pay  to  the  plaintiff  £ ,  value  received,  (d)  two 

months  after  the  date  thereof,  which  period  had  elapsed  before  the  com- 
mencement of  this  suit ;  and  by  reason  of  the  said  sum  of  £ being  un- 
paid, an  action  hath  accrued  to  the  plaintiff  to  demand  of  the  defendant  the 

said  sum  of  £ ,  being  parcel  of  the  said  sum  above  demanded.     \^Add 

count  on  the  original  consideration,  and  upon  the  account  stated,  as  ante,  414. 


PUBLIC  COMPANY— RAILROAD. 


Debt  for  Calls  by  a  Railroad  or  other  Public  Company. 

Obs.  See  in  general  as  to  actions  for  calls,  and  the  evidence  necessary  in  them,  "  Words- 
worth's Joint  Stock  Companies,"  401  to  411,  5th  ed. 

By  8  &  9  Vict.  c.  16,  s.  22,  ("  Companies  Clauses  Consolidation  Act,  1845,") 
power  is  given  to  public  companies  to  make  calls  on  twenty-one  days'  previous 
notice ;  and  by  s.  25  an  action  may  be  brought  to  recover  the  amount  of  such 
calls,  with  interest,  from  the  time  when  due :  accordingly  a  count  for  interest 
will  not  be  allowed ;  Southampton  Dock  Company  v.  Richards,  1  M.  &  G. 
448 ;  and  see  London  and  Brighton  Hailway  Company  v.  Faiiclough,  2  M.  & 
G.690. 

By  sec.  26,  "  In  any  action  or  suit  to  be  brought  by  the  company  against  any 
shareholder  to  recover  any  money  due  for  any  call,  it  shall  not  be  necessary  to 
set  forth  the  special  matter,  but  it  shall  be  sufficient  for  the  company  to  declare 
that  the  defendant  is  the  holder  of  one  share  or  more  in  the  company  (stating 
the  number  of  shares),  and  is  indebted  to  the  company  in  the  sum  of  money  to 
which  the  calls  in  arrear  shall  amount  in  respect  of  one  call  or  more  on  one 
share  or  more,  (stating  the  number  and  amount  of  each  of  such  calls),  whereby 
an  action  hath  accrued  to  the  company  by  virtue  of  this  and  the  special  act." 

By  sec.  27,  "  On  the  trial  or  hearing  of  such  action  or  suit,  it  shall  be  sufficient  to 
prove  that  the  defendant  at  the  time  of  making  such  call  was  a  holder  of  one 
share  or  more  in  the  undertaking,  and  that  such  call  was  in  fact  made,  and  such 


(J)  See  ante,  418,  note  (x). 
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notice  thereof  given,  as  is  directed  by  this  or  the  special  act ;  and  it  shall  not  be 
necessary  to  prove  the  appointment  of  the  directors  who  made  such  call,  nor  any 
other  matter  whatsoever,  and  thereupon  the  company  shall  be  entitled  to  recover 
what  shall  be  due  upon  such  call,  with  interest  thereon,  unless  it  shall  appear 
either  that  any  such  call  exceeds  the  prescribed  amount,  or  that  due  notice 
of  such  call  was  not  given,  or  that  the  prescribed  interval  between  two  successive 
calls  had  not  elapsed,  or  that  calls  amounting  to  more  than  tiic  sum  prescribed 
for  the  total  amount  of  calls  within  one  year,  had  been  made  within  that 
period.'' 

By  sec.  28,  the  production  of  the  register  of  shareholders  shall  be  ifrimd  facie 
evidence  of  such  defendant  being  a  shareholder,  and  of  the  number  and  amount 
of  his  shares ;  see  note  (g),  mfra. 

There  are  similar  clauses  to  the  above  in  the  Joint  Stock  Bank  Act,  7  &  8  Vict. 
c.  113,  for  the  making  of  calls,  s.  31  ;  for  their  enforcement  by  action,  s.  33  ; 
for  giving  a  similar  form  of  declaration,  s.  34  ;  providing  for  the  proof  necessary 
at  the  trial,  s.  35 ;  and  making  the  register  book  evidence,  s.  36. 

Also  in  the  Joint  Stock  Company's  Act,  7  &  8  Vict.  c.  110,  s.  55,  &c. 

By  the  16lh  sec.  of  8  &  9  Vict.  c.  16,  "  No  shareliolder  shall  be  entitled  to  transfer 
any  share,  after  any  call  shall  have  been  made  in  respect  thereof,  until  he  shall 
have  paid  all  calls  for  the  time  being  due  on  every  share  held  by  him."  Where 
a  person  was  a  shareholder  at  the  time  that  the  call  was  made,  but  transferred 
his  shares  before  the  day  upon  which  the  call  was  payable,  it  was  held  that  he, 
and  not  the  person  who  accepted  the  transfer,  was  liable  for  tlio  amount  of  the 
call;  Ai/lesbun/  Railicay  Company  v.  Mount,  2  Dowl,  N.  S.  143  ;  4  M.  &  G. 
651  ;  8  Scott,  N.  R.  585,  S.  C;  Aylesburi/  Huiliouy  Company  v.  Thompson, 
10  Law  J.  124,  Q.  B.  This  decision  was  upon  clauses  of  the  Aylesbury  Rail- 
way Act,  similar  to  the  clauses  in  the  more  recent  general  act. 

See  i\xvi\\ex post.  Pleas,  title  "  Public  Company."  And  as  to  the  legality  of  the 
sale  of  shares,  ante,  p.  173,  note  (w) ;  liability  of  allottees,  &c.,  ante,  p.  386, 
obs. 


Declaration  for  Calls. 

Commencement,  ante,  13,  Form  11.]  For  that  whereas  {/)  the  defendant 
before  and  at  the  time  of  the  commencement  of  this  suit,  to  wit,  on  [4"C.],  was 
and  still  is  the  holder  (jO-)  of  divers,  to  wit,  [100]  shares  in  the  said  company, 
and  at  the  time  of  the  commencement  of  this  suit  was  and  still  is  indebted  to 
the  said  company  in  a  large  sum  of  money,  to  wit,  the  sum  of  ^,500,  in  respect 
of  a  call  (h)  of  a  certain  sum  of  money,  to  wit,  the  sum  of  £5  upon  each  of 
the  said  shares,  theretofore,  to  wit,  on  [<5'C.],  duly  made  by  the  said  com- 
pany, and  by  reason  of  the  said  sum  of  .£500  being  and  remaining  wholly 
unpaid  to  the  said  company,  an  action  hath  accrued  to  the  said  company  by 


(f )  In  some  of  the  railway  acts   passed  see   London  Grand  Junction  Railway  Com- 

before  the  General  Companies  Clauses  Con-  pany  v.  Fieemau,  2  M.  &  G.  607  :  and  Lon- 

solidatioQ  Act.  there  were  clauses  containing  don  and  Brij^hion  Railway  Company  v.  Fair- 

similar  forms  for  declarations  ;  see  a   foim  of  cioitgh,  2  j\I.  dk  G.  674.     But  a  noncoiripli- 

declaration  on  such  an  act,  Edinburgh,  Leiih  ance  with   mere  directory  regulations  of  the 

and  Netvbnven    Uailwuy  Company  v.   Ilebble-  statute,  as  to  the  mode  ol  keeping  such  hook, 

wlute,  6  M.  6c  W.  707  ;  S.  C.  8  Uowl.  802.  would  not  render    it  inadmissible,  Southamp- 

As   to  actions  of  covenant  on   the   deed   of  ton   Company  v.   Richard.'i,  1  M.  \  G.  448  ; 

settlement,  see  i'mii/i  V.  Go/t/sifi>r(/iy,  4  Q.  B.  nor  because   it  does  not  contain    the    namfs 

430;   Hull  V.  GiUi,  12  M.\  W.  492.  of  all  the  shareholders,  London  Grand  Jnm- 

(g)   If  the  book  of  shares  of  the  company  tioa   Railway   Company  v.  GraUnm,    I  Q.  B. 

be  made  by  statute  prima  facie  evidence  of  271. 

the  proprietorship,   il  must  have  had  the  seal  (/i)  A  general  meeting  is  not  necessary  to 

of  the  company   when   the  call   was  made;  enable  the  directors  to  make  a  call  ;   'ihelfield, 

Cheltenham  and   Great    Western  Union  Rail-  Ashton-)tnder-Lyne  and    Manchester  Ttailway 

i/'ui/  Compuni)  V.  Price,  9  Car,  &  P.  55  ;  and  Company  v.  Woodcock,  7  M.  &  W.  574. 

F  F 
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virtue  of  a  certain  act  of  parliament  made  and  passed  in  a  session  of  parlia- 
ment holden  in  the  eighth  and  ninth  years  of  the  reign  of  her  Majesty  Queen 
Victoria,  intituled  "  An  Act  for  consolidating  in  one  Act  certain  Provisions 
usually  inserted  in  Acts  with  respect  to  the  Constitution  of  Companies  in- 
corporated for  carrying  on  Undertakings  of  a  public  Nature ;"  and  also  by 
virtue  of  an  act  of  parliament  (?)  made  and  passed  in  a  session  of  parliament 
held  [4-c.]i|and  intituled  "  An  Act,  &c."  [the  special  Railway  Act  of  the  Com- 
patiTjl,  to  demand  from  the  defendant  the  said  sum  of  £ above  de- 
manded ;  yet  the  said  defendant  has  not  paid  the  said  sum  above  demanded, 

or  any  part  thereof,   to   the   damage  of  the   said  company  of  £ ;  and 

therefore  the  plaintiff,  as  such  public  officer  as  aforesaid,  brings  his  suit,  &c. 


RECOGNIZANCE  OF  BAIL.(j) 


Debt  on  a  Recognizance  of  Bail  in  Q.  S.,  C.  P.,  or  Exchequer. 

Commencement  in  debt  as  ante,  5.  The  venue  is  local,  and  shoidd  he  laid 
in  Middlesex ;  the  recognizance,  when  entered,  being  a  record.  The  sum  de- 
manded will  be  the  amount  recovered  by  the  judgment  against  the  princij}al,  unless 
the  recognizance  were  taken  in  C.  P.,  and  in  such  case  the  recognizance  is 
taken  in  a  sum  certain,  which  is  to  be  demanded  in  an  action  thereon,"]  For 
that  whereas  the  defendants  heretofore,  to  wit,  on  [^c],  came  into  the  Court 
of  Queen's  Bench  at  Westminster,  in  their  proper  persons,  and  then  became 
pledges  and  bail,  and  each  of  them  became  pledge  and  bail,  for  one  E.  F., 
that  if  he  should  happen  to  be  convicted  at  the  suit  of  the  plaintiff  in  a  cer- 
tain action  upon  [promises],  then  depending  in  the  said  court,  by  and  at  the 
suit  of  the  plaintiff,  against  the  said  E,  F.,  then  the  defendant  consented 
that  all  such  [damages']  as  should  be  adjudged  unto  the  plaintiff  in  that 
behalf,  should  be  made  of  their  and  each  of  their  lands  and  chattels,  and 
levied  to  the  use  of  the  plaintiff,  if  it  should  happen  that  the  said  E.  F. 
should  not  pay  unto  the  plaintiff  those  [damages],  or  render  himself  to  the 
Queen's  Prison  on  that  occasion,  {k)  as  by  the  record  of  the  said  recogni- 


(i)  See  ante,  p.  416,  note  (m). 

(j)  SeePiaclice,  Ckc.  2  Chit.  Arch.  8th  ed. 
Index, "  Bail ;"  Tidd,  9th  ed.  1 101 ;  Declara- 
tion on  a  bail  bond,  ante,  416,  Form  1.  The 
bail  may  be  sued  jointly  or  separately.  If 
there  be  any  difficulty  in  serving  one  of  them 
with  the  writ,  or  if  it  be  material  to  preserve 
the  legal  remedy  against  the  assets  of  each  in 
the  event  of  death,  they  should  be  sued  sepa- 
rately ;  otherwise  not.  In  declaring  against 
one  bail  only,  it  will  suflice  to  set  out  the  re- 
cognizance as  if  he  alone  were  a  party  thereto, 
without  noticing  the  other  bail.  'I'he  two  bail 
aie  together  not  liable  in  C.  P.  beyond  the 
amount  specified  in  the  recognizance  ;  Van- 
saudau  v.  Nash,  10  liing.  329.    See  points  as 


to  the  declaration  and  setting  out  judgment, 
2  Chit.  Plead.  7th  ed.  335  j  England  v. 
Eyre,  5  B.  &  Ad.  68. 

(k)  In  C.  P.  the  form  is,  that  the  defend- 
ants, on  [difc]  "  came  into  the  Court  of  our 
said  lady  the  queen  of  the  Bench  in  their 
proper  persons,  and  acknowledged  themselves, 
and  each  of  them  did  acknowledge  himself,  to 

owe  to  the  said  plaintiff  the  sum  of  £ 

above  demanded,  which  they  the  said  defend- 
ants, for  themselves  and  their  heirs,  did  con- 
sent and  grant,  and  each  of  them  for  himself 
and  his  heirs  did  consent  and  grant,  should 
be  made  of  their  and  each  of  their  goods  and 
chattels,  and  to  the  use  of  the  said  plaintiff  be 
levied,  upon  condition  that  if  judgment  should 
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zance  still  remaining  in  tlie  said  court  here  fully  appears ;  and  although 
the  plaintiff  afterwards,  that  is  to  say,  on  [c^-c],  by  the  judgment  of  the  said 

court  recovered  in  the  said  action  against  the  said  E,  F.  £ ,(^)  for  his 

damages  which  he  had  sustained  as  well  on  occasion  of  not  performing  cer- 
tain {_promises]  then  lately  made  by  the  said  E.  F.  to  the  plaintiff,  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the 
said  E.  F.  was  convicted,  as  by  the  record  and  proceedings  thereof  still  re- 
maining in  the  said  court  of  our  lady  the  queen,  before  the  queen  herself 
here,  more  fully  appears ;  yet  the  said  E.  F.  hath  not  paid  to  the  plaintiff 
his  said  damages  or  any  part  thereof,  nor  rendered  himself  on  that  occasion 
to  the  Queen's  Prison  aforesaid  according  to  the  said  recognizance,  and  as 
well  the  said  recognizance  as  the  said  judgment  still  remain  in  force;  and  the 
plaintiff  hath  not  as  yet  obtained  any  execution  or  satisfaction  of  the  said 
judgment,  whereby  an  action  hath  accrued  to  the  plaintiff  to  demand  and 

have  of  the  defendants  the  said  sum  of  £ ,  in  form  aforesaid  recovered 

[m  C.  P.  "acknowledged"]  and  above  demanded;  yet  the  defendants  have 
not,  nor  hath  either  of  them,  paid  the  same,  or  any  part  thereof,  to  the 
plaintiff's  damage  of  £ ;  and  therefore  he  brings  his  suit,  &c. 


REPLEVIN  BOND. 


By  the  Assignees  of  a  Replevin  Sond,  forfeited  by  non-prosecution  of 
the  Replevin  Suit  in  Q.  B.  {into  which  the  Cause  was  removed) 
"without  delay,''  or  " zcith  effect." {m) 

Commencement  in  debt  as  ante,  5,  describing  the  plaintiff  as  "  assignee  of 
,  Esq.,  sheriff  of  the  county  of  ,   according  to  the  I'orm  of  the 


happen  to  be  given  for  the  plaintiff  against 
one  E.  F.  in  the  said  Court,  in  a  cerlatn  ac- 
tion upon  promises  then  depending  therein  by 
and  at  the  suit  of  the  plaintiff  against  the  said 
E.  F.,  then  the  defendants  should  pay  and 
satisfy  all  such  damages  as  should  be  adjudged 
to  the  plaintiff  in  that  behalf,  or  render  his 
body  to  the  Queen's  Prison  upon  that  occa- 
sion." In  the  Excheijuer  the  form  is,  "  that 
the  defendants,  on  [iSfc]  came  into  the  said 
Court  of  our  said  lady  the  queen,  before  the 
baions  of  her  Exchequer  at  Westminster,  and 
became  pledges  and  manucaptois,  and  each  of 
them  by  himself  became  pledge  and  manu- 
captor,  for  one  E.  P.,  that  if  it  should  happen 
that  he  should  be  convicted  in  a  certain  action 
[iSi-c],  then  depending  [^c.  as  before],  then 
the  said  defendants  granted,  and  each  of  them 
by  himself  did  grant,  that  all  such  damages 
as  should  be  adjudged  to  the  plaintiff  in  that 
behalf,  should  be  made  of  their  and  each  of 
their  lands  and  chattels,  and  levied  to  the  use 


of  the  said  plaintiff,  if  it  should  happen  that 
the  said  E.  F.  should  not  pay  the  said  da- 
mages to  the  plaintiff,  or  render  himself  to  the 
Queen's  Prison  upon  that  occasion."  The 
plaintiff  should  enter  the  recognizance  on  the 
roll,  and  carry  in  and  docket  it,  before  the 
bail  can  plead,  as  they  might  otherwise  plead 
nul  tiel  record  ;  and  the  plaintiff  would,  it 
seems,  be  subjected  to  the  costs  of  sucli  plea, 
if  the  recognizance  were  not  carried  in  when 
it  was  pleaded  ;  Hartley  v.  Hodsnn,  1  Moor, 
430.  The  statement  of  the  recognizance 
should  correspond  with  the  entry  on  record. 

(/)  Be  particular  in  making  this  sum  agree 
with  the  record,  as  a  variance  would  not  be 
amended  ;  Davis  v.  Dunn,  1  D.  N.  S.  317. 

(m)  Form,  &c.  Harriion  v.  Wardle,  5  B. 
&  Ad.  146;  see  Forms  and  notes,  2  (hit.  PI. 
7lh  ed.  325,  329.  Any  officer  who  has 
power  to  grant  replevins  may  assij^n  the  bond  ; 
Tlwmpson  V.  Farden.  I  M.  ik  Ci.  .035;  i'.  C. 
8  Dowl.815. 
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statute  in  such  case  made  ami  provided."  (n)]  For  that  whereas,  on  [^-c'], 
the  plaintiff  distrained  certain  ["cattle"]  goods  and  chattels  of  the  defendant 
W.,  for  £ then  due  from  him  to  the  plaintiff  J.  A,  for  the  rent  of  a  cer- 
tain messuage  and  premises,  situate  in  the  said  county  of  ,  and  upon 

which  the  said  goods  tlien  were,  and  thereupon  the  said  W.,  within  five  days 
then  next,  to  wit,  on   [c^'C-j*  »nade  his  plaint  to   the  said  J.  B.,  then  being 

sheriff  of  the  county  of aforesaid,  out  of  the  County  Court  of  the  said 

sheriff,  of  the  taking  and  unjustly  detaining  of  the  said  goods  and  chattels  of 
the  defendant  W.,  and  then  prayed  the  said  sheriff  that  the  same  might  be 
forthwith  replevied  by  him  and  delivered  to  the  said  W.,  and  thereupon  the 
said  J.  B.,  so  being  such  sheriff,  did  then  take(o)  from  the  said  W.  and  from 
the  other  defendants,  as  two  responsible  sureties,  a  bond  in  double  the  value 
of  the  said  goods  and  chattels,  and  upon  that  occasion  the  defendants  in  this 
suit,  on  the  day  and  year  last  aforesaid,  by  their  writing  obligatory,  sealed 
with  their  respective  seals,  and  now  shown  to  the  said  court  here,  acknow- 
ledged themselves  to  be  held  and  firmly  bound  unto  the  said  J.  B.,  so  being 

such  sheriff,  in  the  said  sum  of  £ above  demanded,  to  be  paid  to  the 

said  J.  B.  or  his  assigns,  with  a  condition  thereunder  written,  to  wit,  that(73) 
if  the  defendant  W.  should  appear  at  the  then  next  County  Court,  to  wit,  at 

the  County  Court  of  the  said  sheriff,  to  be  holden  at  [4'C.],  on  the day 

of then  next,  and  should  then  and  there  jirosecute  his  action  with  effect 

and  without  delay  {q)  against  the  said  plaintiffs  in  this  suit,  for  taking  and 
unjustly  detaining  the  goods  and  chattels  in  the  said  condition  mentioned, 
being  the  goods  and  chattels  so  distrained,  and  should  make  a  return  of  the 
said  goods  and  chattels,  if  a  return  thereof  should  be  adjudged  by  law,  then 


(n)  See  the  statute  11  G.  2,  c.  19,  s.  23, 
Chit.  Col.  Slat.  675.  The  assignee  is  not 
obliged  to  sue  in  the  Court  into  which  the 
plaint  has  been  removed  by  re.  fa.  lo.;  KeLon 
V.  Hmileii,  7  Dowl.  461. 

(o)  Evidence  that  a  person  acting  as  the 
deputy  of  ihe  sheriff  took  ihe  bond,  will 
satisfy  this  allegation,  if  traversed  ;  Faulkner 
V.  Johnson,  11  M.  ik  W.  581  ;  S.  C.  1  Dowl. 
&c  L.  346. 

(/))  ihe  whole  of  the  condition  should  be 
stated  in  the  past  tense. 

((/)  When  the  condition  is  to  prosecute  the 
suit  witli  effect  and  uHthmit  delay,  a  breach  in 
the  above  general  form  may  be  laid,  and  will 
be  proved  by  showing  a  delay  in  proceeding 
for  iwo  years,  without  proving  a  judgment  of 
nou  pros.;  Harrison  v.  W'arille,  5  b.  ic  Ad. 
146. 

Where  tiie  condition  rr.erely  is  to  prosecute 
"  with  eHiect,"  it  is  necessary  to  prove  a 
jud^menl  against  the  plaintiff  in  the  replevin 
suit,  ot  that  thf-  proceedings  have  been  in 
some  way  determined  ;  Jackson  v.  Harrison, 
8  M.  tk  W.  477  ;  i'.  C.  6  Dowl.  N.  S.  69. 
'J'he  condition  of  the   bond   is  performed    if 


the  party  carries  the  suit  regularly  forward  in 
the  superior  court;  Morris  v.  Matthews,  2  Q. 
B.  299.  And  the  death  of  the  plaintiff  in  re- 
plevin, by  which  the  suit  abated,  is  no  breach 
of  the  above  bond  ;  ibid. 

In  this  case,  after  stating  the  removal  of 
the  suit  from  the  Couuty  Court,  proceed  thus: 
— "And  thereupon  the  said  W.  on  [(Sfc],  by 

his  attorney,  declared  in  the  said  Couit 

here  against  the  plaintiffs  in  the  said  plea, 
and  thereby  complained  that  [6\c.  stating  de- 
claration in  replevin],  and  such  proceedings 
were  thereupon  had  in  the  said  Court  in  the 
said  plea,  that  on  [i^c]  it  was  adjudged  in 
and  by  the  said  Court  that  [the  said  W. 
should  take  nothing  by  his  said  writ,  but  that 
he  and  his  pledges  to  piosecute  should  be  in 
mercy,  tkc,  and  that  the  plaintiffs  should  go 
thereof  without  day,  and  that  they  should 
have  a  return  of  the  said  goods  and  chattels, 
[according  to  the  fact,  see  Forms,  T.  Chitty's 
Porms,  507,  &:c.]  as  by  the  record  and  pro- 
ceedings thereof  remaining  in  the  Court  here 
fully  appears;"]  then  proceed  as  above  from 
the  asterisk,  omitting  "and  without  delay." 
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the  said  obligation  should  be  void,  or  otherwise  should  remain  in  full  force, 
and  thereupon  the  said  sheriff,  at  the  prayer  of  the  defendant  W.,  then  re- 
plevied and  made  deliverance  of  the  said  goods  and  chattels  to  him,  and 
afterwards,  at  the  then  next  County  Court  of  the  said  sheriff,  holden  on 
[t>ic.],  at  [tS-c],  the  said  W.  appeared,  and  then  and  there,  without  the  writ 
of  our  lady  the  queen,  levied  his  plaint  against  the  plaintiffs  in  this  suit, 
for  the  taking  and  unjustly  detaining  of  the  said  goods  and  chattels,  and 
then  and  there  found  pledges,  as  well  for  prosecuting  his  said  plaint  as  for 
returning  the  said  goods  and  chattels,  if  return  thereof  should  be  adjudged 

by  law,  to  wit,  the  said  and ,  which   plaint  afterwards,  to  wit,  on 

[(^c],  was  duly  removed,  at  the  instance  of  the  said  [W.]  out  of  the  County 
Court  of  the  said  sheriff  into  her  majesty's  court  here,  by  virtue  of  a  writ 
of  recordari  facias  loquelam  issued  out  of  the  Court  of  our  lady  the  queen 
of  her  Chancery  at  Westminster,  returnable  on  [4'C.] ;  *  and  the  plaintiffs 
aver  that  the  said  W.  did  not  prosecute  his  aforesaid  suit  in  the  said  Court 
of  Q.  B.  with  effect  and  without  delay  against  the  plaintiffs  in  this  action  for 
taking  and  detaining  the  said  goods  and  chattels,  nor  hath  he  further  prose- 
cuted such  suit,  (r)  nor  did  he  make  a  return  of  the  said  goods  and  chattels 
or  any  part  thereof,   according  to  the  form  and  effect  of  the   said  writing 

obligatory,  whereby  the  same  became  forfeited   to  the  said     ,  so  being 

such  sheriff,  who  thereupon  afterwards,  to  wit,  on  [^-c].  at  the  request  and 
costs  of  the  plaintiff  [^c.  state  the  assignment  to  the  plaintiffs  by  the  sheriff, 
and  proceed  and  conclude  as  in  the  declaration  upon  a  bad  bond,  ante,  448. 


DEBT  ON  STATUTES 


Obs.  See  titles  "  Arrest,"  "  Bribery,"  ''  Extortion,"  "  Usury,"  &c.  In  debt  on  a  penal 
statute,  the  omission  in  the  declaration  that  the  act  was  done  "  against  the  form 
of  the  statute,  &c.,  '  is  fatal  in  arrest  of  judgment;  lu^'e  v.  Bomjield,  2  Dowl.  & 
L.  ISl  ;  S.  C.  6  Q.  B.  100.  When  brought  by  the  party  grieved  it  is  not 
within  the  .31  Eliz.  c.  5,  s.  2,  or  the  21  Jac.  1,  c.  4,  and  therefore  the  venue  is 
not  local ;   id. 

1.  On  the  Gravesend  Pier  Act,  against  a  Clerk  J  or  acting  as  Treasurer. 
Hawkins  v,  Newman,  4  iM.  &  W.  (il.'J. 


2.  On  a  Bye-laio  of  a  Corporation  {since  the  Municipal  Act),  against 
the  Corporation  for  Money  arising  from  the  Funds  of  the  Corpora- 
tion, ordered  by  the  Bye-law  to  be  paid  to  a  Burgess. 

Hopkins  v.  Mayor,  S^c.  of  Swansea,  4  M.  &  W.  (^2\. 


(i)  See  prcccdin;;  note. 


438     DECLARATIONS  IN  DEBT  :— DEBT  ON  STATUTES. 

3.  Against  a  Landlord  to  recover  Poor  Rates  under  Local  Statutes. 
Robinson  v.  James,  1  Dowl.  N.  S.  756. 


4.  Against  a  Commissioner  for  acting  in  a  matter  in  which  he  was  per- 
sonally interested,  contrary  to  the  Provisions  of  a  Local  Act. 
Charlesworih  v.  Rudyard,  1  C.  M.  &  R.  498  ;  S.  C.  3  Dowl.  517. 


5.  Against  a  Person  for  having  acted  as  Councillor  of  a   Borough 

whilst  unqualified. 

Simpson  v.  Ready,  12  M.  &  W.  736. 


6.  Against  an  Overseer  for  not  making  out  a  Burgess  List. 
King  V.  Burrell,  12  A.  &  E.  460  ;  and  see  also  King  v.  Share,  3  Q.  B.  31. 


7.  Against  an  Overseer  for  selling  Goods  for  the  Workhouse. 

Barker  v.  JVaite,  1  A.  &  E.  514  ;  and  see  Henderson  v.  Sherbourne, 
2  M.  &  W.  236. 


8.  Against  a  Stockbroker  for  acting  without  being  admitted. 
Clark  V.  Powell,  4  B.  &  Ad.  846  ;  and  see  Cope  v.  Rowlands,  2  M.  &  W.  157. 

9.  For  delivering  Sacks  of  Coals  in  London  of  deficient  Weight,  con- 
trary to\  Sf2  Will.  4,  c.  76. 

Collins  V.  Hopenood,  Exch.  East.  T.  1846. 


10.  Against  the  Captain  of  a  Ship,  on  6  Geo.  4,  c.  125,  s.  70,  for  not 
taking  a  Pilot  on  board  loho  offered  himself. 

Beilby  v.  Scott,  7  M.  &  W.  d3. 


11.  Against  an  Apothecary  for  Penalties  for  practising  without  a 

Certificate. 
Apothecaries   Company  v.  Greenough,  1  Q.  B.  799. 


12.  Against  a  Pound  Keeper  for  taking  more  than  Four  Shillings  on 

a  Distress. 
Fyfe  V.  Bouxfield,  6  Q.  B.  100 ;  S.  C.  2  Dowl.  &  L,  481. 
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USE  AND  OCCUPATION.     See  "  Landlord  and  Tenant." 


USURY. 


Debt  by  a  Common  Informer  to  recover  the  Penalty  injiicted  by 
12  Ann.  st.  2,  c.  16,  for  Usury,  (r) 

Commencement  qui  tarn,  as  ante,  16,  Form  33.]  For  that  the  defendant  here- 
tofore, and  within  one  year  next  before  the  commencement  of  this  suit,  to 

wit,  on  the day  of ,  a.  d. ,  [the  day  the  usurious  interest  was 

received,  hut  the  exact  day  is  not  material,']  upon  and  by  means  of  a  certain 
corrupt  contract  made,  to  wit,  on  {_8fC.  the  exact  day  from  which  the  for- 
bearance was  to  commence,  («)]  between  the  defendant  and  one  E.  F.,  took, 
accepted  and  received  of  and  from  the  said  E.  F.  a  certain  sum  of  money, 

to  wit,  the  sum  of  £ ,   by  way  of  corrupt  bargain  and  loan   for   the 

defendant  forbearing  and  giving  and  having  forborne  and  given  day  for  pay- 
ment of  a  certain  sum  of  money,  to  wit,  the  sum  of  £ ,  {t)  theretofore, 

to  wit,  on  the  [day  and  year  last  aforesaid],  lent  and  advanced  by  the 
defendant  to  the  said  E.  F.  {u)  for  a  long  time,  to  wit,  from  the  day  and  year 

last  aforesaid,  until  and  upon  the  said day  of  ,  a.  d. ,  wliicli 

said  sum  of  £ ,  so  taken,  accepted  and  received  by  the  defendant  of  and 

from  the  said  E.  F.,  in  manner  and  for  the  cause  aforesaid,  exceeds  the  rate 
of  £o  for  the  forbearing  of  £100  for  a  year,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  whereby  and  by  force  of  the  said 

statute  the  defendant  forfeited  for  the  said  offence  the  sum  of  £ ,  being 

treble  the  value  of  the  said  sum  of  £ so  lent  and  advanced  by  (a;)  the 

said  E.  F.  to  the  defendant,  and  so  forborne  as  aforesaid,  and  thereby  and 
by  force  of  the  said  statute  an  action  hath  accrued  to  the  plaintiff,  who  sues 
as  aforesaid,  to  demand  and  have  for  our  said  lady  the  queen  and  for  himself 

in  this  behalf,  of  and  from   the  defendant,  the  said  sum  of  £ above 

demanded,  yet  the  defendant  hatli  not  paid  the  said  sum  above  demanded, 
or  any  part  thereof,  to  our  said  lady  the  queen  and  to  the  plaintifi'  who  sues 
as  aforesaid,  or  either  of  them  ;  and  therefore  the  plaintiff  brings  his  suit,  &c. 

(r)  See  Chit.  Statutes,  tit.  Usury;  Chit.  184;    Wade\.  Wilson,  I  East,  195;    Wright 

jun.  Contr. ;  Thibuiilt  v.  Gibson,  12  ftl.  &  VV.  v.  Laiiig,  3  H.  m  C.  165.     The  venue  must 

88.      The  usury  law  is  repealed  as  to  bills  be  laid  where  the  usuiious  interest  was  taken  ; 

not  having  more  than  twelve  months  to  run,  21  .Fac.  1,  c.  4  ;  Pearson  v.  M'Uowran,  3  B, 

uiite,  406;   Forms,  «Sic.,  Wood  v.  Grimwood,  &:  C.  700. 

10  B.  &  C.  689  ;  Fox  v.  Keeling,  2  A.  6:  E.  (s)  Ante,  406,  obs. 

670.      See  observations  on  pleas  of  usury,  (t)  Ibid. 

ante,    406;     and    form,    ibid.      The    action  (u)  Or  if  the  usurious  contract  related  to 

must  be  brought  within  a  year  fiom  the  lime  a   pre-existing  debt,   stale  "  theretofoie  due 

the   offence   is   complete  by  the  taking   the  and  in  arrear  from  the  said  E.  F.  to  the  ile- 

usurious  interest,  31    Kl.  c.  5  ;  see  hloyd  v.  fendant." 

Winiiims,  2  Bla.  R.  794  ;  Fisher  v.  Bta'Jeu,  (r)  Or  "  so  due  and  owing  from,"  &;c. 
Dougi.  235  ;   Maddock  v.  Ilainmet,  7    T.  U. 
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PLEAS  IN  DEBT. 


1.  IN  ABATEMENT. 


Obs.  These  are  in  substance  similar  to  the  pleas  in  abatement  in  Assumpsit,  ante,  210 
to  215.  See  plea  of  non-joinder  of  a  defendant,  ante,  210,  Form  1,  with  a 
suggestion  as  to  the  necessary  alteration  in  debt,  id.  note  {/).  In  adapting  the 
forms  in  assumpsit  to  declarations  in  debt,  it  is  informal  to  use  the  word  "  pro- 
mises" in  allusion  to  the  declaration  ;  the  term  "  contracts,"  or  "  debts,"  "  in 
the  declaration  mentioned,"  should  be  substituted. 


2.  PLEAS  IN  BAR. 


Obs.  It  is  provided  by  the  New  Rules  that — 1.  "In  debt  (or  covenant)  on  specialty 
or  covenant,  the  plea  of  ?jo/i  est  factum  shall  operate  as  a  denial  of  the  execution 
of  the  deed  in  point  of  fact  only  ;  and  all  other  defences  shall  be  specially 
pleaded,  including  matters  which  make  the  deed  absolutely  void  as  well  as  those 
which  make  it  voidable." 

2.  "  The  plea  of  nil  debet  shall  not  be  allowed  in  any  action." 

3.  "  In  actions  of  debt  on  simple  contract,  (other  than  on  bills  of  exchange  and  pro- 
missori/  notes,)  the  defendant  may  plead  that  '  he  never  was  indebted  in  manner 
and  form  as  in  the  declaration  alleged;'  and  such  plea  shall  have  the  same 
operation  as  the  plea  of  non-assumpsit ;  and  all  matters  in  confession  and  avoidance 
shall  be  pleaded  specially,  as  above  directed  in  actions  of  assumpsit." 

4.  "  In  other  actions  of  debt,  in  which  the  plea  of  nil  debet  has  been  hitherto  allowed, 
(including  those  on  bills  of  exchange  and  promissory  notes,)  the  defendant  shall 
deny  specially  some  particular  matter  of  fact  slleged  in  the  declaration,  or  plead 
specially  in  confession  and  avoidance." 

This  substituted  plea  of  nunquum  indebitatus,  signifies  that  defendant  never  con- 
tracted the  debt,  and  its  operation  is  precisely  that  of  non-assumpsit  in  an  action 
of  assumpsit.  See,  therefore,  observations,  ante,  216  to  231,  and  notes  to  the 
various  pleas  in  assumpsit.  As  the  Rules  provide  that  nil  debet  shall  "  not  be 
allowed,"  if  pleaded,  the  plaintiff  may  demur;  as  he  may  if  non-assumpsit  be 
pleaded  to  a  count  on  a  bill  or  note;  see  ante,  231,  and  obs.  265.  A  plea  of 
"  never  did  owe"  was  held  bad  on  special  demurrer ;  Smedly  v.  Joyce,  4  Dowl. 
686.  Non  assumpsit  to  a  declaration  in  debt  is  a  nullity,  and  the  plaintiff  may 
sign  judgment;  Perry  v.  Fisher,  6  East,  549  ;  Brennan  v.  Egan,  4  Taunt.  164 ; 
Aaron  v.  Chaundy,  2  B.  &  C  562  ;  Rex  v.  Myers,  5  Dowl.  686  ;  Hulliday  v. 
Bohn,  3  M.  &  G.  115,  note.  In  actions  founded  on  specialties  and  records, 
the  plea  of  "  never  was  indebted"  is  bad  on  demurrer,  1  Chit.  Arch.  Sth  ed.  264  ; 
but  the  plaintiff  could  not  sign  judgment  as  for  want  of  a  plea.  In  qui  tarn 
actions  for  penalties,  the  plea  of  "  never  was  indebted"  would  not  be  a  nullity  ; 
but  from  the  wording  of  the  New  Rules,  it  woiild  appear  not  to  be  the  most  ap- 
propriate form.  In  such  action,  not  guilty  of  the  offence  and  premises  might  be 
pleaded  ;  and  certainly  it  is  not  such  a  nullity  as  will  entitle  the  plaintiff  to  sign 
judgment  by  default ;  Coppin  v.  Carter,  1  T.  R.  462.     See  post,  442,  note  (g). 
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1.  Plea  of  Nunquam  Indebitatus  to  the  whole  Declaration. 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

The day  of a.d.  .  («) 

C.  D.     }      The  defendant,  by  his  attorney,  [or  "in  person,"  (6)] 

ats.       /■  says,  (c)  that  he  (d)  never  was  indebted  in  manner  and  form  as 
A.  B.     3  '"  '^he  declaration  alleged;  and  of  this  the  defendant  puts  him- 
self upon  the  country,  &c. 

2.   The  like  to  Part  of  a  Declaration,  (e) 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  P."J 

The day  of ,  a.  d. , 


C.  D.  ■%       The  defendant,  by his  attorney,  as  to  the  said  [first]  count 

ats.      >  [or  "  as  to  the  said  causes  of  action  so  far  as  they  relate  to  the 

A.  B.  3    sum  of  £ ,  parcel  of  the  said  sum  of  ^ in  the  said  

count  of  the  declaration  mentioned"],  says  that  he  never  was  indebted  as 
the  plaintiff  hath  above  in  that  behalf  alleged ;  and  of  this  he  puts  himself 
upon  the  country,  S-c. 

3.   The  Similiter  {ante,  23,  Form  2). 


GENERAL  ISSUE  BY  STATUTE. 

Obs.  There  are  several  statutes  which  allow  the  general  issue  to  be  pleaded  in  certain 
cases,  and  at  the  same  time  enact  that  special  defences  may  be  given  in  evidence 
under  that  plea.  The  followiug  are  of  most  general  occurrence. 
By  the  21  Jac.  1,  c.  4,  s.  4,  "  In  any  action  against  the  form  of  any  penal  law,  it 
shall  be  lawful  for  the  defendants  to  plead  the  general  issue,  that  they  are  not 
guilty,  or  that  they  owe  nothing,  and  to  give  such  special  matter  in  evidence  to 
the  jury  that  shall  try  the  same,  which  matter  being  pleaded  had  been  a  good 
and  sufHcient  matter  in  law  to  have  discharged  the  defendants  against  the  said 
action."  An  action  of  debt  for  penalties  for  not  setting  out  tithes  was  held 
within  this  enactment,  Lord  Spencer  v.  Sivunnell,  3  M.  &  \V.  160;  and  it 
applies  to  subsequent  statutes,  and  therefore  nil  debet  may  be  pleaded  to  an 
action  of  debt  on  tlie  il  Geo.  2,  c.  19,  s.  4,  for  double  value  of  goods  fraudu- 
lently removed  by  a  tenant,  Jones  v.  Williams,  4  M.  &  W.  37.5 ;  and  also  to  an 
action  on  the  22  Geo.  2,  c.  46,  s.  14,  against  a  deputy  clerk  of  the  peace  for 
practising  as  an  attorney,  Faulkner  v.  Clievell,  5  A.  /t  E.  213  ;  but  it  only  aj)- 
plies  to  informers,  and  not  to  actions  brought  by  the  parti/  grieved,  Fi/J'e  v.  Bous- 
fitld,  2  D.  &  L.  481 ;  S.  C  6  Q.  B  100;  and  an  action  "for  pound  breach  under 
2  W.  &  M.  c.  .5,  is  not  within  it,  Custleman  v.  Hicks,  1  Car.  &  M.  266;  S.  C. 
2  Mood.  &  Rob.  422. 
By  11  Geo.  2,  c.  19,  s.  21,  "  in  all  actions  of  trespass  or  upon  the  case  to  be  brouoht 
against  any  person  entitled  to  rents  or  services  of  any  kind,  or  his  bailiff  or 
receiver  or  other  person,  relating  to  any  entry  by  virtue  of  that  act  or  otherwise, 


(a)  As  to  the  formal  parts  of  the  plea,  see  a  count  for  a  bill,  &c.,  ])ost ;  see  next  form. 

unle  21,  aod  notes,  id.  (W)  See  the  form  when  one  defendant  only 

(6)  See  fljife,  21 ,  note  (e).  pleads,  others  being  sued  with  him,  ante,  23  ; 

(r)  As  this  form  is  not  restricted   in   the  ditto  for  husband  and  wife,   id.;  ditto  for  an 

ponimenccnient,   it  will  be  taken  as  pleaded  infant,  yml,  "  Infancy." 

to  the  wliolc  deilKralioM,  aii(f,  il ,  iioiL' ( /") ;  (e)  Sec  other  forms,  (inle,   23,  "  Varia- 

And  ni<tv  thcieliirc  be  intoriect  when  there  is  tions  ;"'  and  sec  notes  <">  '"d  ('').  >npra. 
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upon  the  premises  chargeable  with  such  rents  or  services,  or  to  any  distress  or 
seizure,  sale  or  disposal  of  any  goods  thereupon,  it  shall  be  lawful  for  the  defend- 
ant in  such  actions  to  plead  the  general  issue  and  give  the  special  matter  in 
evidence;"  see  Eagleton  v.  Guttridgc,  11  M.  &  W.  465;  and  see  post,  Pleas 
in  Case,  "  Distresses." 

By  21  Jac.  1,  c.  12,  s.  5,  "Magistrates,  mayors,  constables,  churchwardens  or 
overseers,  and  their  deputies  and  others  acting  in  aid  of  them,  may,  when  sued 
in  case  or  trespass  for  doing  any  thing  concerning  their  office,  plead  the  general 
issue  and  give  the  special  matter  in  evidence." 

The  Bankrupt  Act,  6  Geo.  4,  c.  16,  enacts  that  contracts  shall  not  be  enforced 
whose  provisions  contravene  the  policy  of  the  act,  and  that  such  matters  may  be 
given  in  evidence  under  the  general  issue ;  an  agreement  therefore  to  induce  a 
party  to  sign  a  bankrupt's  certificate  may  be  given  in  evidence  under  the  general 
issue  by  statute ;   Hankey  v.  Cobh,  1  Q.  B.  490. 

By  5  &  6  Vict.  c.  97,  s.  3,  "  So  much  of  any  clause  or  provision  in  any  act  or  acts 
commonly  called  public  local  and  personal,  or  local  and  personal,  or  in  anj'  act 
or  acts  of  a  local  and  personal  nature,  whereby  any  party  or  parties  are  entitled 
or  permitted  to  plead  the  general  issue  only,  and  to  give  any  special  matter  in 
evidence  without  specially  pleading  the  same,  shall  be  and  the  same  is  hereby 
repealed,"  An  act  for  establishing  a  local  Court  of  Requests  was  held  within 
this  enactment,  though  the  act  contained  a  clause  making  it  a  public  act;  Cock 
V.  Gent,  12  M.  &  W.  234. 

The  general  issue  by  statute  lets  in  not  only  defences  given  by  the  statute,  but  also 
those  which  would  have  arisen  at  common  law,  Ross  v.  Clifton,  11  A.  &  E, 
631 ;  S.  C.  9  Dowl.  1033;  and  Lang  ford  v.  Woods,  7  M.  &  G.  629;  and  like- 
wise defences  resting  partly  on  the  statute,  and  partly  at  common  law,  id.,  and 
Maund  V.  ]\Ionmouthshire  Canal  Company,  1  Car.  &  Marsh.  606;  and  it 
extends  also  to  new  assignments,  Mason  v.  Newland,  9  C.  &  P.  574.  Special 
pleas,  taking  defences  which  by  the  statute  might  be  given  in  evidence  under  the 
above  plea,  will  not  be  allowed  along  with  it;  Legge  v.  Boyd,  1  M.  &  G.  902 ; 
iS.  C.  9  Dowl.  59;  and  see  Williams  v.  Jones,  11  A.  &  E.  643;  Eagleton  v. 
Gutteridge,  11  M.  &  W.  465. 


In  the 


4.  Plea  of  the  General  Issue  "  by  Statute.' 
The day  of 


By  statute.  (<?) 


C.  D.  -\       The  defendant,  by  his  attorney,   \_or  "  in  person."]     [//' 

ats.      >  pleaded  only  to  part,  say,  "  as  to  the  said  [frst'j  count,"  (/)  as 
A.  B.   J   the  case  may  6e]   says   that  he  does  not  owe  {g)   [(/"  several  de- 
fendants, the  form  will  be,  "  say  they  do  not  owe"]  the  said 
debt  in  manner  and  form  as  in  the  declaration  [or  "  (frst) 
count"]  alleged ;  and  of  this  the  defendant  puts  himself  on  the  country,  &c. 

(e)  By  Reg.  Gen.  T.  T.  1  Vict.,  "in  every  notice  of  action,  (but  see  ante,  230,  "  Sta- 

case  in  which  the  defendant  shall  plead  the  tute,";orofobjectingthatthevenueis wrongly 

general  issue,  iniemling  to  give  the  special  laid,  illn«<<«  v.  iVf;((-'/a)f</,9  C.  &  P.  574.    Upon 

matter  in  evidence  by  virtue  of  any  act  of  affidavit  that  the  plaintiff  cannot  discover  the 

pailiament,  he  must  insert  in  the  margin  of  statute,  the  Court  will  order  the  defendant  to 

the  plea  the   words,  '  by  statute,'  otherwise  point  it  out,  or  else  that  the  words  '•  by  sta- 

such   plea  will    be  taken    not  to  have  been  tute"  be  struck  out  of  the  margin  of  the  plea  ; 

pleaded  by  virtue  of  any  act  of  parliament;  C>i/  v.  Lord  Forrester,  8  M.  it  \V.313  ;  6".  C. 

and  such  memoiandum  must  be  inserted  in  9  Dowl.  770. 

the  margin  of  the  issue  and  of  the  Nisi  Frius  (/)  The  Court  of  Queen's   Bench   have 

record."   If  these  words  are  not  in  the  margin,  decided  that  this  plea  can  never  be  good  to  an 

the  judge  will  not  amend  at  the  trial  by  in-  account  staled;  Calvert  v.  Moggs,  10  A.  et 

serling  them,  Forman  v.  Danes,  1  Car.  Cv  .M.  E.  632  ;  sed  qucere,  see  Haukeu  v.  Cobb,  supra. 

127  ;  and  the  defendant  will  be  deprived  of  (g)  It  would  seem  to  be  indifferent  whether 

the  protection  of  the  statute  so  far  as  relates  the  plea  is  uiintinam  indebitatus  or  nil  debet. 

to  giving  special  matter  in  evidence,  Hartho-  In  trespass  or  case,  the  plea  will   be  in  the 

Inmeic  v.  Carter,  3  M.  &  G.  125 ;  but  not  so  ordinary  form,  merely  insertuig  "  by  statute  " 

as  to  prevent  his  availing  himself  of  want  of  in  lliu  margin. 
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5.  Plea  of  Non  est  Factum  to  Debt  on  a  Specialty,  not  craving  Oyer, 

Obs.  The  New  Rules  plainly  show  the  precise  efFect  of  this  plea,  ayite,  440,  obs.  It 
puts  the  plaintiff  upon  proof  of  the  execution  of  the  instrument  as  described  in 
the  declaration,  and  of  such  collateral  circumstances  (such  as  in  the  case  of  a 
company  executing  a  deed  that  they  have  complied  with  the  private  act)  neces- 
sary to  give  the  execution  validity ;  Hill  v.  Manchester,  SfC.  Co.  5  B.  &  Ad.  866. 
It  admits  the  breach  alleged  in  the  declaration.    As  to  an  alteration,  see  ante,  225. 

Where  the  defence  is,  that  the  damage  on  a  bond  arose  from  something  extra  on 
the  contract,  this  may  be  set  up  on  non  est  factum;  Waire  v.  Culvert,  7  A.  & 
E.  143. 

Declaration  against  W.  F.,  sued  as  W.  B.  Plea,  non  est  factum.  Proof  of  exe- 
cution in  the  name  of  W.  B.  by  defendant,  and  that  he  was  known  by  the  name 
of  W.  B.,  held  no  variance ;  and  that  if  it  were,  it  should  have  been  pleaded 
specially ;    Williams  v.  Bryant,  5  M.  &  W.  447. 

It  seems  doubtful  whether  an  inconsistent  contract  can  be  set  up  on  non  est  factum; 
Trott  V.  Smith,  12  M.  &  W.  688. 

The  plaintiff  must,  at  the  trial,  on  7ion  est  factum  pleaded,  produce  the  instrument 
duly  stamped,  and  must  call  one  of  the  subscribing  witnesses,  unless  his  attend- 
ance has  been  dispensed  with  by  the  defendant's  admission  of  the  execution  of 
the  instrument,  on  the  plaintiff  taking  out  (as  he  should  do)  a  summons  calling 
on  defendant  to  adm't  such  execution. 

Upon  non  est  factum  the  defendant  may  rely  upon  a  material  variance  between  the 
deed  and  the  description  of  it  in  the  declaration;  but  in  ordinary  cases  of  va- 
riance not  material  to  the  merits,  the  judge  will  allow  an  amendment  at  the  trial, 
under  3  &  4  W.  4,  c.  42,  s.  23.  Care  must  be  taken  when  the  defendant  relies 
on  a  variance  in  stating  the  instrument  in  the  declaration,  to  plead  7ion  est  factum, 
without  craving  oyer  and  then  setting  out  the  document  in  the  plea.  If  the  deed 
be  set  forth  in  the  plea,  and  then  non  est  factum  be  pleaded,  the  mistake  or 
variance  in  the  declaration  is  cured,  for  the  defendant,  by  setting  it  out,  corrects 
the  error,  as  he  confesses  that  the  deed  in  the  declaration  and  the  deed  set  out 
are  identical,  and  being  thus  embodied,  the  sole  question  is,  whether  the  de- 
fendant has  executed  the  instrument  he  describes ;  Unell  v.  Snell,  4  B.  &  C.  741 ; 
Waugh  V.  Russell,  5  Taunt.  707;  Wilson  v.  Woolfrics,  6  M.  &  Sel.  341 ;  Ashton 
V.  Freestone,  2  M.  &  G.  1.  Where  the  declaration  assigns  a  breach,  &c.  not 
supported  by  the  instrument  as  set  out,  the  defendant  may,  however,  crave  oyer, 
set  out  the  deed,  and  then  demur  to  the  declaration  ;  A7ion.  3  Salk.  119  ;  Lon- 
gavilv.  Hundred  cf  Isleivorth,  6  Mod.  27;  Jefferi/  v.  White,  2  Doug.  476;  Tidd, 
9th  ed.  589;  Steph.  4th  ed.  78  ;  Snell  v.  Snell,  ubi  supra,  per  Bayley,  J. 

In  the , 

On  [4-c. 

C.  D.  '\       The  defendant,  by his  attorney,  says  that  the  said  inden- 

ats.  >  ture  [or  "  supposed  writing  obligatory,"  or  "  articles  of  agree- 
A.  B.  3  ment,"  as  the  case  may  6e,]  {h)  in  the  declaration  mentioned  is  not 
his  deed  ;  and  of  this  he  puts  himself  upon  the  country,  &c. 


6.  The  like,  in  an  Action  on  a  Deed,  craving  Oyer  and  setting  out  the 

Deed,  ^c.  (i) 

Commencement,  ante,  2\.'\     The  defendant,   by  his  attorney,  craves 


(K)  The  plea  should  describe  the  instru-  "  indeDture"  in  the  plea,  the  Court  thought 

ment  by  the  same  name  as  that  by  which  it  is  the  plea  was  bad  ;  Bird  v.  Holmaii,  9  M.  6c 

designated  in  the  declaiation.     Where  it  was  W.  761  ;  S.  C.2  D.  N.  S.  234. 

called  a  "deed  "in  the  declaiation,  and  an  (i)  When  "c/i  «(^af<Hm  should  be  pleaded 
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oyer  of  the  said  supposed  "  indenture,"  and  it  is  read  to  him  in  these  words, 
[_set  out  the  deed  verbatim,  see  obs.  supra,']  which  being  read  and  heard,  the 
defendant  says  that  the  said  supposed  indenture  is  (A-)  not  his  deed ;  and 
of  this  he  puts  himself  upon  the  country,  &:c. 


7.   TAe  like,  in  the  Case  of  a  Bond,  craving  Oyer,  &c. 


Commencement,  ante,  21.]     The  defendant,  by 


his  attorney,  craves 


oyer  of  the  said  writing  [or  "  supposed  writing  obhgatory"]  in  the  declara- 
tion mentioned,  and  it  is  read  to  him  \_SfC,~\ ;  (/)  he  also  craves  oyer  of  the 
condition  of  the  said  writing,  and  it  is  read  to  him  in  these  words,  "  whereas 
\_SfC.  set  out  the  whole  of  the  condition  verbatim],  which  being  read  and  heard, 
the  defendant  says  that  the  said  writing  in  the  declaration  mentioned  is  not 
his  deed  ;  and  of  this  he  puts  himself  upon  the  country,  &c. 


ACCORD  AND  SATISFACTION. 


Obs.  See  the  forms  in  Assu7npsit,  which  are  framed  so  as  to  be  equally  applicable  to 
Debt  on  simple  contract,  ante,  232  to  239.  As  to  pleading  accord  and  satis- 
faction to  a  specicdty  demand,  see  Preston  v.  Christ?nan,  3  Wils.  86 ;  Kai/e  v. 
Waghorn,  1  Taunt.  428;  Drake  v.  Mitchell,  3  East,  251  ;  Scholey  v.  Mmrns, 
7  East,  147;  Worthington  v.  Wigley,  3  B.  N.  C.  454.  See  post,  tit.  "Pay- 
ment." To  a  specialty  claim  defendant  cannot  plead  a  parol  agreement  by  which 
the  deed  was  abandoned ;  see  ante,  383,  obs. ;  West  v.  Blakeway,  2  M.  & 
G.  729. 


without  oyer,  see  supra,  obs.  Oyer  is  de- 
mandable  as  of  rigiit  whenever  the  action  is 
founded  on  a  specialty,  and  pmj'ert  {nvte,  35, 
note  ( s)  )  has  been  necessarily  made.  Where, 
instead  of  profeit,  there  is  an  excuse  for  omit- 
ting it,  the  plea  may  traverse  the  excuse  laid, 
as  "  that  the  deed  is  not  lost,"  Sec,  or,  "  is 
not  in  defendant's  possession,"  &c. ;  see  ante, 
35,  note  (s);  and  form  of  demuner,  &c.  for 
omitting  profert,  ante,  ^5,  Form  16,  and  414, 
note  (0.  Oyer  is  in  practice  demanded  by  a 
note  in  writing  from  the  narly's attorney;  Good- 
rich V.  Turley,  2  C.  M.  &  R.  694.  '•  It 
must  be  demanded  before  tlie  original  time,  or 
the  time  granted  by  a  judge's  order,  for  plead- 
ing has  expired,  or  it  is  a  nullity.  It  does 
not  entitle  defendant  to  an  iiispeclinn  of  the 
instrument,  but  he  is  entitled  to  have  the 
names  of  the  witnesses  given  as  part  of  the 
deed.  He  has  I  he  same  number  of  pleading 
days  after  oyer  given,  as  he  had  when  oyer  was 


demanded  ;"  Chit.  Arch.  8th  ed.  210.  After 
oyer  given,  it  is  not  compulsory  to  set  out  the 
instrument;  bulif  it  be  ntisstated  by  defendant, 
the  plaintiff  may  sign  judgment,  or  may  pray 
tliat  the  deed  may  be  enrolled,  and  set  it  out 
truly;  Wallace  v.  Duchess  of  Cumber  land,  4 
T.  K.  370;  Cole  v.  Hulme,  3  M.  &  R.  86, 
note;  Tidd,  9lh  ed.589  ;  2  Saund.  96a,  note 
(1);  and,  semhle,  may  then  demur.  "If  a 
defendant,  after  craving  oyer  of  a  deed,  omit 
to  insert  it  at  the  head  of  his  plea,  the  plain- 
tiff, oti  making  up  the  issue  or  demuner  book, 
may,  if  he  think  fit,  insert  it  for  him  ;  but 
the  costs  of  such  insertion  shall  be  in  the  dis- 
cretion of  the  taxing  officer."  R.  H.  2  \V.  4, 
r.  44. 

(k)  See  Todd  v.  Emlt^,  11  .^J.  &  W.  1 ;  A'. 
C.  2  D.  N.  S.  572. 

(/)  Or  defendant  may  set  out,  if  material, 
the  obligatory  pail,  or  he  may  crave  oyer  only 
of  the  condition. 
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ANNUITY.  (/«) 


1.  Plea   to  a    Declaration  on  an  Annuity  Bond,  that  there  was  no 
Memorial  thereof  enrolled,  according  to  53  G.  3,  c.  141.  in) 

Commencement,  ante,  21,  24.]     The  defendant,  by his  attorney  [or  "  in 

person,"]  craves  over  [cVc.  If  the  declaration  do  not  state  the  condition,  it  is 
essential  to  crave  orjer  and  set  out  the  condition  as  ante,  444,  Form  7  ;  but  this 
is  not  7iecessnrij  where  the  declaration  sets  out  the  condition,']  which  being  read 
and  heard,  the  defendant  saith  that  the  said  supposed  writing  obligatory  was 
made  and  entered  into  after  the  passing  of  a  certain  act  of  parliament  passed 
in  the  fifty-third  year  of  the  reign  of  his  late  majesty  King  George  the 
Third,  in  such  case  made  and  provided,  and  that  the  said  annuity  was 
granted  upon  and  for  a  pecuniary  consideration  in  that  behalf;  *  and  the  de- 
fendant further  saith  that  no  memorial  of  the  said  supposed  writing  obliga- 
tory in  the  said  declaration  mentioned,  containing  the  names  of  all  the  wit- 
nesses thereto,  and  the  date  of  the  said  writing  obligatory,  and  the  names  of 
all  the  parties  thereto,  and  of  the  person  for  whose  life  the  said  annuity 
was  granted,  and  of  the  person  by  whom  the  said  annuity  was  to  be  bene- 
ficially received,  and  of  the  pecuniary  consideration  for  granting  the  said  an- 
nuity, and  how  such  consideration  was  paid,  and  the  annual  sum  to  be  paid 
thereby,  was  enrolled  in  the  High  Court  of  Chancery  within  thirty  days  after 
the  execution  thereof,  according  to  the  directions  of  the  said  act  of  parlia- 
ment ;  and  this  the  defendant  is  ready  to  verify,  &c. 


2.  Plea  where  there  was  a  Memorial  in  due  Time,  hut  Defendant 

contends  it  is  defective  on  the  Face  of  it.  (o) 
As  in  the  last  plea  to  the  asterisk.}     And  the  defendant  further  says  that 
although  the  plaintiff"  did,  within  thirty  days  after  the  execution  of  the  said 


(m)  Plea  of  nan  est  factum,  ante,  443,  444. 
Plea  of  PiUimetit,  post.;  Marriage  v.  Marriage, 
14  L.J.  242,  C.  P. 

(;i)  Explained,  &c.  3  G.  4,  c.  92.  See 
Chit.  Statuies,  23,  28  ;  Harrison's  Dig.  tit. 
"  Annuity  ;"  Form,  &c.,  Papineau  v.  King, 
10  M.  &  W.  216  ;  Richardson  v.  Tomkies,  9 
Hing.  51  ;  Cumberland  v.  Kelleii.^  B.  &  Ad. 
602  ;  Frost  V.  Frost,  id.  612,  note.  The  plea 
must  be  special  ;  Mesiaijer  v.  Biggs,  2  Dowl. 
695;  Ma.-sey  V.  A'aiini/,  3  B.  N.  C.  480 
The  above  plea  is  proper  where  there  has  been 
in  fact  no  memorial  enrolled,  or  one  contain- 
ing false  statements  of  facts  which  are  re- 
quired by  the  statute  to  be  truly  stated  ; 
Hickes  V.  Cracknelt.  3  M .  .V  W.  72.  As  to 
what  is  a  defective  memoiial,  Abbott  v.  Dong- 
las,  1  Com.  U.  483.  When  money  had  and 
received  lies  for  the  consideration  of  a  vacated 
annuity,  Churchill  v.  Bertrand,  3Q.  B.  568; 


Huggins  V.  Coates,  5  Q.  B.  432. 

(o)  In  this  case  defendant  cannot,  without 
being  guilty  of  a  departure,  (ante,  44,  and 
notes,)  plead  there  was  tw  memorial  of  the  Aowrf, 
and  rejoin  a  defect  which  impeaches  the  deed : 
but  the  53  G.  3  contains  no  clause  requiring 
the  consideration  to  be  truly  stated  in  the  deed  ; 
see  Priied  v.  Duchess  of  Cumberland,  4  T.  R. 
585  ;  Duchess  of  Cumberland  v.  Prued,  2  H. 
Bla.280.  'J'he  above  form  of  plea  appears 
to  be  proper  where  the  defendant  relies  on  a 
particular  defect  on  the  face  of  a  memorial 
enrolled  in  time  ;  see  Flight  v.  Buckeridge,  3 
Bing.  216  ;  Simmons  v.  Hunt,  1  Marsh.  155; 
Askew  V.  Mackreth,  1  New  R.  214,  218; 
Darwin  v.  Lincoln,  5  B.  &  Al.  445  ;  Abbott 
V.  Douglas,  1  Com.  B.  483.  If  the  plaintiff 
contends  that  the  objections  mentioned  are 
insufficient  to  defeat  the  memorial,  his  course 
would  be  to  demur  to  this  plea. 
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supposed  writing  obligatory,  cause  a  memorial  thereof  to  be  enrolled  in  the 
High  Court  of  Chancery,  to  wit,  at  Westminster,  which  said  memorial  was  and 
is  as  follows,  that  is  to  say,  [set  out  the  memorial,']  yet  the  defendant  in  fact 
saith  that  the  said  memorial  was  and  is  defective  and  insufficient  in  this,  to 
wit,  that  the  supposed  writing  obligatory,  [state  the  objection  fully,  see  cases, 
note  (o),]  and  the  defendant  further  saith  that  no  other  memorial  (p)  of  the 
said  supposed  writing  obligatory  was  enrolled  in  the  High  Court  of  Chan- 
cery within  thirty  days  after  the  execution  thereof,  according  to  the  directions 
of  the  said  act  of  parliament ;  and  this  the  defendant  is  ready  to  verify,  &c. 


3.  Plea  of  Release  of  the  Jnnuity. 
Home  V.  Booth,  3  M.  &  G.  709 ;  4  Scott,  N.  R.  5ZQ. 


4.  Plea  of  Payment  of  the  Principal  by  Way  of  Redemption  of  the 

Annuity. 
Bostockv.  Hume,  13  L.  J.  225,  C.  P.  ;  and  see  another  form  Lane  v.  Drink- 
water,  1  C.  M.  &  R.  G02 ;  S.  C.3  Dowl.  225. 


5.  Replication  to  Form  1,  that  a  Memorial  was  enrolled,  (q) 
Commencement,  ante,  23.]     The  plaintiff  says  that  within  thirty  days  after 
the  execution  of  the  said  writing  obligatory  in  the  said  declaration  mentioned, 

to  wit,  on  the  day  of ,  a.  d.  ,  a  memorial  of  the  same  was 

enrolled  in  the  High  Court  of  Chancery,  to  wit,  at  Westminster,  accord- 
ing to  the  directions  of  the  said  act  of  parliament,  and  which  said  memorial 
was  and  is  as  follows,  (that  is  to  say,)  [here  set  out  the  memorial]  ;  and  the 
plaintiff  further  saith  that  the  said  memorial  did  duly  contain  and  set  forth 
the  date  of  the  said  writing  obligatory,  and  the  names  of  all  the  parties  and 
of  all  the  witnesses  thereto,  and  of  the  persons  for  w-hose  lives  [or  "  person 
for  whose  life  "]  the  said  annuity  was  granted,  and  of  the  person  by  whom 
the  satne  was  to  be  beneficially  received,  and  the  pecuniary  considera- 
tion for  granting  the  same,  and  the  annual  sum  to  be  paid  in  the  form  and  to 
the  effect  as  in  and  by  the  said  statute  is  required,  as  by  the  said  enrolment 
of  the  said  memorial  remaining  of  record  in  the  said  Court  of  Chancery  at 
Westminster  aforesaid  more  fully  appears ;  and  this  the  said  plaintiff  is 
ready  to  verify  by  the  said  record. 


(  p)  This  is  a  necessary  allegation  ;  Simmons 
V.  Hunt,  1  Marsh.  R.  155 ;  Askew  v.  Mack- 
reth,  1  New  R.  214.  220. 

(q)  See  forms,  Hickes  v.  Crackuell,  3  ftl. 
&  W.  74 ;  Praed  v.  Duchesi  of  Cumberlaud, 


4  T.  R.  585  ;  Flight  v.  Bvckeridge,  3  Ring. 
215;  Richardson  v.  Tomkies,  9  Bing.  51  ;  2 
M.  &  Sc.  56,  S.  C. ;  Papineau  v.  King,  10 
M.  &  W.  216. 
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6.  Rejoinder  to  the  last  Replication,  showing  that  the  Facts  mentioned 
in  the  Memorial  enrolled  are  false. 

Hickes  v.  Cracknell,  3  M.  &  W.  74.  (r) 


7.  Rejoinder  of  Nul  Tiel  Record  to  the  Replication,  Form  5.  (s) 
Commencement,  ante,  26.]     And  the  defendant,  as  to  the  said  replication 

to  his  said plea,  saith  that  there  is  not  any  record  of  the  said  supposed 

memorial  remaining  in   the  said  Court  of  Chancery,  as   the  plaintiff  hath 
above  alleged ;  and  this  the  defendant  is  ready  to  verify,  &c. 


8.  Surrejoinder  thereto,  (t) 

The  plaintiff  saith  that  there  is  such  record  of  the  said  memorial  remaining 
in  the  said  Court  of  Chancery  as  he  hath  above  alleged,  and  this  he  is  ready 
to  verify  by  the  said  record  when  and  where  and  in  such  manner  as  the 
Court  here  shall  direct  and  award,  and  he  prays  that  the  said  record  may  be 
seen  and  inspected  by  the  said  Court  here,  and  because  the  paintiff  hath  not 
the  said  record  now  ready  here  in  Court,  he  is  commanded  to  have  the  same 

here  on ,  and  that  he  fail  not  at  his  peril,  and  the  same  day  is  given  to 

the  defendant  at  the  same  place. 


9.  Replication  to  a  Plea  of  "  No  Memorial,"  that  the  Consideration 
for  the  Annuity  was  not  pecuniary  as  alleged,  (u) 

Commencement,   ante,    23.]     The  plaintiff,  as  to  the  said  plea,  says 

that  the  said  writing  obligatory  was  not  made  or  entered  into  by  the  defend- 
ant, nor  was  the  said  annuity  granted  upon  or  for  a  pecuniary  consideration 
in  manner  and  form  as  the  defendant  hath  in  his  said  plea  alleged  ;  and  this 
the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


(?)  On  i-^sue  joined  upon  this  plea,  the  party  (u)  See  53  G.  3,  c.  141,  s.  10;   Hicks  v. 

asserting  that  the  facts  mentioned  in  the  nie-  Keals,  4  \\.  &t  C.  69  ;  Frmt  v.  Front,  3  B.  & 

morial  are  true,  tliat  is,  the  plaintiff,  would  Ad.  612.      Keplication  that  the  annuity  was 

have  to  begin  ;  [Jogarih  v.  Peimu,  1  C.  &  K.  charged  on  freehold  land  of  equal  value,  ice; 

608  ;  S.  C.  14  M.  it  W.  494.     '  U'aljoid  v.  Marchaitt,  2   B.  &  Ad.  315;  3 

(s)  This  form    is   proper,  where    no    me-  iMylne  &  Craig.  550,  S.  C. ;   Daricin  v.  Lin- 

morial  at  all  has  been  enrolled.  coin,  5  B.  &c  Al.  444  ;   Due  v.  Ford,  3  A.  Ac 

(t)  This  completes  the  pleadings.  E.  649. 
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BAIL  BONDS,  (x) 


1.  That  there  was  no  Writ  in  the  original  Action,  (y) 
Commencement,  ante,  21,  24.]  —  Say  that  no  writ  of  capias  as  in  the 
declaration  mentioned,  whereon  the  said  E.  F.  could  or  might  be  arrested  or 
holden  to  bail,  was  issued  out  of  the  said  Court  in  the  said  action  in  the  said 
condition  mentioned,  before  the  making  of  tlie  said  supposed  writing  obliga- 
tory ;  and  this  the  defendants  are  ready  to  verify,  &c. 


2.  Plea  that  the  Bond  was  not  assigned  hy  the  Sheriff,  (z) 
Commencement,  ante,  21,  24.]  —  Say  that  the  said  supposed  writing 
obligatory  was  not,  at  any  time  before  the  commencement  of  this  writ,  as- 
signed by  the  said  sheriff  to  the  plaintiff  hy  indorsement  in  writing  made 
thereon,  under  the  hand  and  seal  of  the  said  sheriff,  in  the  presence  of  two 
witnesses,  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided;  and  of  this  the  defendants  put  themselves  upon  the  country,  &c. 


3.  Plea,  that  Bail  was  put  in  and  perfected,  (a) 

Commencement,  ante,  21,  24.]     —  Say  that  the  said  E.  F.  did,  after  the 
making  of  the  said  writing  obligatory,  to  wit,  within  eight  days  after  the 


(x)  Tlie  bail  may,  of  course,  plead  non  est 
factum  if  they  deny  their  execution  of  the 
bond.  "  Never  was  indebted"  would  be  de- 
murrable. Illegality  of  the  bond  at  common 
law  or  by  statute  should  be  pleaded  specially. 
See  requisites  of  the  bond  under  23  H.  6,  c.  9, 
s.  7,  6ic.  Tidd,  9lh  ed.  233  ;  2  Arch.  8Ui  ed. 
by  Chit.  Index,  "  Bail."  How  far  bail  liable, 
ibid.  Plea  that  the  bond  was  given  for  ease 
and  favour,  3  Chit.  PI.  7th  ed.  193.  Bail 
cannot  plead  matters  merely  affording  ground 
for  equitable  relief  in  reference  to  the  practice 
of  the  Court,  but  should  apply  to  the  Court 
by  motion  ;  Ball  v.  Swan,  1  B.  &  Al.  393  ; 
Hinton  V.  Acramaii,  15  L.  .F.  52,  C.  P. 

(i/)  See  forms,  Morgan's  Prec.  514;  3 
Chit.  PI.  191.  Where  there  was  no  writ  or 
there  is  a  material  variance  in  setting  it  out 
in  the  declaration,  the  proper  form  would 
seem  to  be  a  mere  denial  that  the  said  writ  in 
the  declaratton  mentioned  was  issued,  con- 
cluding to  the  country.  Where  the  defence 
is  that  the  writ  is  void,  it  would  perhaps  be 
judicious  to  point  out  in  the  plea  the  particular 
objection  to  or  defect  in  the  writ ;  admitting 
that  it  issued,  and  concluding  with  a  verifica- 
tion. It  has  been  usual  to  plead  that  no  writ 
whereon  the  parly  could  be  arrested  or  holden 


to  bail  was  ever  issued  in  the  action,  &c. ;  see 
Gurney  v.  Ho])kinson,  1  C.  M.  &  R.  587  ; 
Finch\.  Cucker,  3  Dowl.679;  S.  C.  C.  M. 
&  R.  Bail  cannot  plead  the  principal  was 
not  arrested;  Taqlor  v.  Clow,  I  B.  &  Ad. 
223  ;  Bates  v.  Pi'lliug,  2  C.  &  M.  375,  per 
Bay  ley,  J. 

(z)  See  form  in  Phillips  v.  Barlow,  6  C.  & 
P.  781  ;  general  form,  Dawes  v.  Papworlh, 
Willes,  K.  408;  2  Saund.  61,  note.  In 
Phillips  v.  Barlow  it  was  decided  by  Vaughan, 
J.,  that  it  suffices  that  the  sheriff  assign  in  the 
presence  of  two  witnesses,  and  that  they  need 
not  attest  as  subscribing  witnesses. 

(a)  It  has  not  been  unusual  to  plead  as  a 
plea  for  delay,  where  bail  has  been  put  in  but 
not  justified  in  due  time,  &c.  (so  that  the  bond 
is  foifeited,)  "  that  the  defendant  caused  spe- 
cial bail  to  be  put  in  for  him  to  the  said  action 
in  the  said  condition  mentioned,  according,  &c. 
and  this,  &c."  It  seems  that  where  bail  have 
been  put  in  and  the  entry  remains  in  the 
judge's  chambers  or  in  the  bail  book,  the 
plaintiff  should,  if  such  a  plea  be  pleaded, 
take  out  a  summons  that  the  entry  be  struck 
out;  see  Austen  v.  Fenton,  1  Taunt.  23; 
Leigh  V.  Bertles,  6  Taunt.  167  ;  Tidd,  9th  ed. 
317 ;   Ludd  V.  Arnaholdi,  1  C.  &  J.  97. 
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execution  of  the  said  writ  on  him,  inclusive  of  the  clay  of  such  execution,  to 
wit,  on  [^c],  cause  special  bail  to  be  put  in  for  him  to  the  said  action  in  the 
said  condition  mentioned  in  the  said  Court,  according  to  the  exigency  of  the 
said  writ,  and  the  form  and  effect  of  the  said  condition,  and  thereupon  here- 
tofore, to  wit,  on  [<5c.],  according  to  the  exigency  of  the  said  writ  and  the 
course  and  practice  of  the  said  Court,  K.  L.  and  M.  N.  came  into  the  said 
Court  in  their  proper  persons,  and  then  became  pledges  and  bail,  [(^-c.  set 
out  the  recognizance  as  ante,  1-3 1,  stating  they  became  bail  "  in  the  said  action 
against  the  said  E.  F.  the  same  being  an  action  on  promises,"  as  the  case 
may  6e,]  as  by  the  record  of  the  said  recognizance  remaining  in  the  said 
Court  fully  appears  ;  and  this  the  defendants  are  ready  to  verify  by  the  said 

record. (b) 

— ♦ — 

4.  Replication  thereto,  Nul  Tiel  Record,  (c) 
Commencement,  ante,  23.]  —  Saith  that  there  is  not  any  record  of  the  said 
supposed  recognizance  in  the  said  plea  mentioned  remaining,  [«5-c.  proceed  «wrf 
conclude  with  a  day  to  produce  record,  as  in  Form  5,  ante,  349,  350. 


5.  Pleas  to  a  Bond  given  under  I  Sf  2  Vict.  c.  110,  s,  8. 

1.  iVb  Writ  of  Ca.  Sa.  in  the  original  Action. 

2.  That  the  Time  for  rendering  icas  extended  hy  Rule  of  Court 
to  a  certain  Day,  before  which  the  Render  ivas  made. 

Hinton  v.  Acraman,  15  Law  J.  52,  C.  P. 


BANKRUPT. 

The  forms,  ante,  257  to  264,  will  apply  in  debt. 


BILLS  OF  EXCHANGE. 


Niuiquam  indebitatus  cannot  be  pleaded  to  a  count  on  a  bill  of  exchange  or  pro- 
missory note,  ante,  obs.,  p.  440.  The  pleas  will  be  as  in  assumpsit  on  bills  and  notes, 
ante,  265  and  379. 


BILL  OF  EXCHANGE  TAKEN  FOR  THE  DEBT. 


The  forms,  ante,  289  to  292,  will  apply. 


(6)  Need  not  be  signed  by  counsel,  «H/e,  Enl.498;  see  ;»osf,  457,  note  (0-     When  ilie 

22,  note  (fc).  defendant  lias  to  produce  the  record,  a  rule  is 

(c)  Or  the  plaintiff  may  conclude  with  a  necessary;  Swinburne  v.  Taylor,  !)  ^\.k  \V. 

veriiicatioQ  and  require  a  rejoinder,  as  in  Lil.  43. 
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BONDS. 


Obs.  See  &upru,  titles  "  Annuity,"  "  Bail  Bond ;"  post,  "  Illegal  Considerations."  If 
the  defendant  deny  his  execution  of  the  bond  or  rely  on  a  variance,  he  must 
plead  non  est  factum,  see  Forms  4  and  6,  ante,  443.  If  he  rely  on  payment,  he 
must  plead  accordingly  as  below.  So  in  the  case  o^ performance  of  the  condition 
in  other  cases.  If  there  be  a  set-off  it  must  be  pleaded  specially,  post,  464. 
Illegality  of  consideration  at  common  law  or  by  statute  must  also  be  pleaded 
specially;  post,  p.  4.56.  Alteration,  Burden  v.  Clifton,  1  Q.  B.  522  ;  Davidson 
V.  Cooper,  13  M.  &  W.  343;  a7ite,  p.  225,  and  p.  443.  Cancellation,  Alsager 
V.  Close,  10  M.  &  W.  576 ;  Gwnmer  v.  Adams,  13  L.  J.  40,  Exch.  Where  de- 
fendant pleaded  nil  debet  {niinquam  indebitatus)  to  debt  on  bond,  and  plaintiff 
demurred,  the  Court,  on  motion,  granted  a  concilium  for  argument  the  following 
day ;   Williams  v.  Oiven,  2  Dowl.  83. 


1.   To  Debt  on  3Ioney  Bond,  ^c. ;  Plea  of  Payment  according  to 
the  Condition  {ad  diem),  (d) 

Commencement,  ante,  21,  24.]  —  craves  oyer  [^r.  as  in  Form  6,  ante,  443, 
setting  out  the  condition ;  hut  if  the  condition  he  set  out  in  the  declaration,  oyer 
need  not  he  craved,  SfC.']  which  being  read  and  heard,  the  defendant  saith 

that  *  he  did  on  the  said day  of  ,  a.  d. ,  in  the  said  condition 

mentioned,  pay  to  the  plaintiff  the  said  sum  of  £ in  the  said  condition 

mentioned,  together  with  all  interest  for  the  same,  according  to  the  said  con- 
dition ;  and  this  the  defendant  is  ready  to  verify,  &c. 


2.  Plea  of  Solvit  post  Diem,  in  suck  Case,  (e) 

The  defendant  [(^'C.  as  in  last  form,  to  the  asterisk] ;  he  the  defendant  did 

after  the  said day  of ,  a.  d. ,  in  the  said  condition  mentioned, 

and  before  the  commencement  of  this  suit,  to  wit,  on  [^-c.  any  day  hefore 


(d)  See  statute  of  Ann.  Sec.  cited  ante,  tion  that  there  was  a  demand,  concluding  to 

419,  obs.      By  the   New   Rules,   "   Pleas  the  country,  was  held  good  :  Thome  v.  Jen- 

of  payment  ad  diem  and  of  solvit  post  diem  hins,  12  M.  &  W.  614. 

are   not   allowed   to  be   pleaded   together."  (e)    See  preceding    form,   and   note  (d). 

But  "  a  plea  of  accord  and  satisfaction  or  of  This  plea  cannot  be  pleaded  to  part  of  the 

release  may  be  pleaded  together."  The  above  sum  mentioned  in  the  condition,  Js/jfcge  v. 

plea  need  not  be  signed  by  counsel,  ante,  22,  Pidduck,  1  M.  6c  W.  564  ;    Worthin^ton  y, 

not€  CO-      \Vherc  the  declaration  is  on  a  Winleij,  3  Bing.  N.  C.  454;  S.C.  5  Dowl. 

bond  and  assigns  a  breach,  the  plea  should  504  ;  but  it  is  a  good  plea  to  the  interest  of  a 

merely  negative  such  breach,  concluding  to  bond,  if  the  payment  of  such  interest  would 

the  country,  unless  there  be  matter  in  con-  prevent  a  forfeiture  of  the  bond,  Hodghnson 

fession  and  avoidance.     If  a  declaration  in  v.    Wyatt,  4  Q.  B.  748  ;     but  not  unless, 

debt  on  a  bond  conditioned  for  the  payment  Marriage  v.  Marriage,  14  L.  J.  244,  C.  P. 

of  the  principal  and  interest,  assign  a  breach  If  the  defendant  has  not  paid  all  that  is  due 

in  non-payment  of  the  principal  ouhi,  a  plea  on  the  bond,  he  should  apply  to  the  Court  for 

is  bad,  specially  demurred  to,  which   avers  leave  to  bring  the  residue  into  Court,  and 

payment  of  (he  principal  and  interest ;  Bis/i-  that  further  proceedings  be  stayed  ;  he  cannot 

ton  v.  Evans,  2  C.  M.  Ac  R.  12.     To  debt  on  plead  such  payment  into  Court ;  England  v. 

bond  conditioned  to  pay  money  on  demand,  Watson,  9  M.  &  W.  333  ;  1  Dowl.  N.S.  398. 
the  defendant  pleaded  no  demand,  a  repHca- 


< 
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writ],  pay  to  the  plaintiff  the  said  sum  of  £ .  in  the  said  condition  men- 
tioned, together  with  all  interest  then  due  thereon  ;  and  this  the  defendant 
is  ready  to  verify,  &c.  (/) 


3.  Replication  to  a  Plea  of  Payment  post,  or  ad,  Diem. 

Commencement,  ante,  23.]  —  Saith  that  the  defendant  did  not  pay  to  him 

the  plaintiff  the  said  sum  of  £ ,  and  interest  for  the  same,  as  in  the  said 

plea  alleged  ;  and  this  the  plaintiff  prays  maybe  inquired  of  by  the  country, 
&c. 

4.  To  Debt  on  a  Bond  within  Stat.  8^9  Wm.  3  ;  General  Plea  of 

Performance. 

Obs.  See  the  obs,  ante,  f.  419;  and  2  Saund.  409,  410,  note  (3);  1  Saund.  116, 
note  (1) ;  and  as  to  indemnity  bonds,  see  post,  452,  note  (/). 

Where  the  condition  of  a  bond  consists  of  several  particular  things  to  be  performed 
by  the  obligor,  he  cannot  plead  a  general  performance,  but  must  set  forth  par- 
ticularly in  his  plea  how  he  has  performed  each  particular  thing,  and  lay  a  time 
and  place  of  performance;  1  Saund.  116,  note  (1).  But  if  there  be  any  thing 
specific  in  the  subject,  though  consisting  of  a  number  of  acts,  they  must  all  be 
enumerated ;  ibid. 

Where  the  condition  is  for  the  performance  of  all  the  covenants  in  an  indenture, 
the  defendant  may  plead  a  general  performance,  and  it  must  come  from  the 
other  side  to  show  the  contrary  in  some  particular ;  ibid. 

Unless  some  of  the  covenants  arc  in  the  negative,  for  to  those  he  must  give  a 
special  answer  in  the  negative;  or  in  the  disjunctive,  for  then  he  must  show 
•which  of  them  he  has  performed;  ibid.:  and  Sanders  v.  Cotvard,  15  L.J. 
Exch.  97. 

Of  course  excuses  for  performance  may  be  pleaded  as  the  non-performance  of  a 
condition  precedent.   See  Webbv.  James,  8  M.  &  W.  G45  ;  S.C.I  D.N.  S.36. 

Crave  oyer  of  the  bond  and  condition,  (g)  as  ante,  443,  Form  6,  setting  out 
the  condition.']  —  and  it  is  read  to  him  [Sfc],  which  being  read  and  heard, 
the  defendant  saith  that  he  did  from  time  to  time  and  at  all  times  after  the 
making  of  the  said  writing  obligatory  and  the  said  condition  thereof,  and 
before  the  commencement  of  this  suit  [SfC.  aver  performance  of  the  whole  of 
the  condition  in  the  words  thereof  which  may  be  as  follows ;]  well  and  truly 
observe,  perform  and  keep  all  and  singular  the  articles,  clauses,  payments, 
conditions  and  agreements  in  the  said  condition  of  the  said  writing  obligatory 
specified,  in  all  things  on  his  part  to  be  observed,  fulfilled  and  kept,  accord- 
ing to  the  tenor  and  effect  of  the  said  condition  of  the  said  writing  obligatory 
[if  any  particular  act  is  to  be  performed,  or  the  defendant  is  to  have  the  option 
a/ performing  one  of  two  acts,  aver  a  specif  c  performance  thus  ;  see  obs.  supra.] 
—  and  that  he  did  after  the  making  of  the  said  condition  of  the  said  writing 

(/)  Solvit  ad  diem  need  not  be  signed  by  tion.     Performance  cannot  be  pleaded  wilh- 

counsel,  ante,  22,  note  (A),  but  solvit  pwc  out  craving  oyer  and  setting  out  the  condition  ; 

diem  must.  2  Saund.  409,  note  (2).    This  defence  can- 

ig)  1  his  and  the  next  form  are  applicable  not  be  given  in  evidence  under  .i  plea  that 

when  the  condition  of  the  bond  is  not  set  out,  plaintiff  was  damnified  of  his  own  wrong, 

and  no  breaches  are  assigned,  in  the  declara-  &c. ;  White  v.  Ansdell,  1  M.  &  W.  350. 

G  o  3 
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obligatory,  and  before  the  commencement  of  this  suit,  to  wit,  on  [^c], 
[javerr'mg performance  in  the  vcrij  words.  If  any  of  the  covenants  in  the  con- 
dition are  in  the  negative,  say,']  and  that  he  did  not  at  any  time  after  the 
making  of  the  said  condition  of  the  said  writing  oWigatory,  and  before  the 
commencement  of  this  suit  [  following  the  very  ivords  of  the  covenant ;  see 
form,  2  Sound.  409],  according  to  the  said  condition ;  and  this  the  defendant 
is  ready  to  verify,  &c. 


5.  To  Debt  on  a  Bond  conditioned  to  perform  the  Covenants  in  an- 
other Indenture  ;  general  Plea  of  Performance.  (It) 
Crave  oyer  of  the  bond  and  condition  {i)  as  ante,  444,  Form  6,  setting  out 
the  condition,  and  proceed  thus.']  And  the  defendant  further  saith  that  in  and 
by  the  said  indenture  in  the  said  condition  mentioned,  and  which  being  in 
the  plaintiff's  possession,  the  defendant  cannot  produce  the  same  to  the  said 
Court  here,  and  which  is  sealed  with  the  defendant's  seal,  he  did  covenant 
[^•c.  setting  out  the  covenant  (Jc)  in  question]  ;  and  the  defendant  avers  that  he 
did,  [<^c.  showing  performance  of  the  covenant  and  condition  in  general  terms,  and 
the  performance  or  non-jierformance  of  particular  specif  ed  acts  as  in  the  last 
form]  according  to  the  said  covenant  and  the  said  condition  ;  and  this  the 
defendant  is  ready  to  verify,  &c. 


6.  JVon  Damnificatus  to  an  Indemnity  Bond.  (?) 

Crave  oyer  of  the  bond  and  condition  as  ante,  443.]  —  Says  that  the  plain- 
tiff hath  not  at  any  time  since  the  making  of  the  said  writing  obligatory  and 


(7i)  See  note  (g),  and  the  obs.  prefixed  to 
Form  4,  si(/)ra,and  aH(e,  p.  419,  obs.  Rlatter 
in  excuse  of  performance  nriay  be  pleaded ;  as 
the  non-performance  of  a  condition  precedent, 
&c. 

(i)  Oyer  cannot  be  craved  of  the  inden- 
ture, but  the  Court  or  a  judge  would,  if  ne- 
cessary, compel  plaintifT  to  give  a  copy  ;  1 
Saund.  8,  9. 

(fc)  The  whole  indenture  should  be  set  out, 
Sanders  v.  Cou-md,  15  L.  J.  97,  Exch.  ;  and 
performance  of  all  the  defendant's  covenants 
should  be  uverred  where  the  condition  is  gene- 
ral for  performance  of  defendant's  covenants, 
&c.,  ibid.  ;  see  1  Sauml.  52,  8,9;  2  Saund. 
409;  2  Chil.  Plead.  7ih  el.  196,  n.  (a); 
Kenv  V.  Bailer,  4  East,  344,  345  ;  Buuhes  v. 
Manser,  I  Com.  li.  531  ;  .s.  C.  3  D.  &  L.  17. 

(0  See  1  Saund.  115,  117,  and  a  similar 
form  in  assumpsit,  Jones  v.  Williams,  7  M. 
&  W.  493,  and  the  obs.  p.  ■U9,anle.  This 
plea  is  proj)er  where  the  bond  is  to  indemnify 
and  nothing  more,  and  the  plaintiff  must 
reply  any  damage  specifically  ;  1  .Saund.  116, 
note(l).  Insufficient  plea  of  the  variation 
of  risk  to  a  bond  conditioned  for  faithful  ser- 
vices of  a  clerk  ;  Anderson  v.  Thornton,  3 
Q.  B.271. 

In  general,  if  the  default  has  happened,  the 


plaintiff  may  recover  on  an  indemnity  bond 
the  full  amount  of  his  liability  thus  induced, 
though  he  has  not  actually  discharged  it ; 
I.oosemore  v.  Radford,  9  M.  &  W.  657.  An 
indemnity  against  the  wrongful  payment  of  a 
legacy  covers  the  obligee's  costs  in  defending 
an  equity  suit  brought  by  the  legatee  ;  Llovd 
V.  Moslyn,  2  Dowl.  N.  S.  476;  S.C.  10 
M.  &  W.  478.  Legality  of  a  bond  given  to 
a  trustee  to  indemnify  him  from  violating  his 
trust;  Warwicky.  Tiichardsnn,  10  R].  &  W. 
284.  Indemnity  against  legal  costs,  Vesey  v. 
Mantell,9  M.  &  W.  323  ;  against  the  default 
of  a  lax  collector,  Guunne  v.  Burrell,  6  Bing. 
N.  C.  853  ;  S.  C.  in  Dom.  Proc.  7  CI.  &:  Fin. 
572.  Matter  of  law,  as  that  the  default  was 
not  within  the  meaning  of  the  indemnity, 
cannot  be  pleaded  ;  Summers  v.  Rati,  8  M. 
&  W.  596.  See  an  instance  in  a  plea  to  a 
tax  collector's  bond,  Webb  v.  James,  7  I\I.  & 
VV.  279;  .'i.e.  9  Dowl.  314. 

The  above  plea  would  not  be  good  where 
some  special  matter  of  performance  must  be 
averred  ;  ante,  obs.  p.  451.  See  form  of  plea, 
that  "  if  plaintiff  was  damnified,  he  was 
damnified  of  his  own  vvrong,  &c. ;"  White  v. 
Ansdell,  1  M.  &  W.  348.  Evidence  under 
such  a  plea;  Warre  v.  Calvert,  7  A.  &  E. 
154. 
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condition  thereof,  hitherto  been  in  anywise  damnified  by  reason  or  means  of 
any  matter,  cause  or  thing  in  tlie  said  condition  of  the  said  writing  obligatory 
mentioned ;  and  this  the  defendant  is  ready  to  verify,  &c. 


7.  Plea  to  an  Indemnity  Bond,  Payment  to  Plaintiff  in  Accord  and 
Satisfaction  after  Forfeiture  and  whilst  the  Damages  were  un- 
liquidated. 

Field  V.  Rohinsy  8  A.  &  E.  90. 


8.  Replication,  assigning  a  Breach  to  a  Plea  of  Performance,  ac- 
cording to  the  Statute  8^9  Wm.  3,  none  being  assigned  in  the  De- 
claration, (tn) 

Commencement,  ante,  23.]  —  Saith  that  [the  allegation  must  depend  on  the 
nature  of  the  bond.  If  it  bean  annuity  bond,  and  defendant  has  pleaded  "  that 
he  always  well  and  truly  paid  the  said  annuity  as  and  when  the  same  became 

due,"  &c.,  the  replication  will  be  "  that  although  the  said is  still  living, 

yet  the  plaintiff  saith  that,"  &c.  showing  arrears  as  ante,  41 4,  concluding  with 
a  verif  cation  ;  see  De  la  Rue  v.  Stewart,  2  New  R.  362. 

If  the  bond  be  for  the  fidelity  of  a  clerk,  ^c,  the  replication,  in  assigning  a 

breach,  should  show  "  that  he  was  retained,  &c.  from to ,  and  that 

although  during  that  time  he  from  time  to  time  received  moneys,"  &c.  using 
the  words  of  the  condition,  "  yet  he  did  not  pay  or  account,"  &c.  although  re- 
quested, &c.,  and  £ remains   unpaid,  &c. ;  see  Jephson  v.   Hawlcins,  2 

M.  &  G.  366 ;  Chapman  v.  Beckington,  3  Q.  B.  703.  See  replication  to 
pleas  averring  performance  of  a  bailiff 's  bond  to  action  by  a  sheriff,  Humfrey 
V.  Mitchell,  2  Bing.  N.  C.  620. 

If  the  bond  be  a  mortgage  bond  within  the  statute  {see  ante,  419,  obs.), 
and  the  condition  be  only  for  payment  of  the  money,  and  the  substance  of  the  plea 
be  performance  by  payment  thereof,  the  replication  may  simply  be,  "  that  de- 
fendant did  not  pay  or  cause  to  be  paid  to  the  plaintiff  the  said  sum  of  £ , 

and  interest,  or  any  part  thereof,  as  in  the  said plea  alleged ;  and  this 

the  plaintiff  prays  may  be  inquired  of  by  the  country,"  &c. ;  Darbyshire  v. 
Butler,  5  Moore,  198  ;  Turner  v.  M'Namara,  2  Chit.  R.  697. 

A  replication  traversing  the  matter  of  excuse,  though  affirmative,  must  conclude  to 
the  country,  Webb  v.  James,  8  M.  &  W.  645  ;  S.  C.  1  D.  N.  S.  .'56  ;  Thome  v.  Jenkins, 
12  M.  &  W.  G14;  and  such  a  replication  was  held  good,  though  the  bond  was  for  the 
payment  of  a  sum  of  money,  as  well  as  for  the  performance  of  the  covenants  in  another 
indenture,  the  defendant  having  (improperly)  pleaded  general  performance ;  Ruakes  v. 
Manser,  '.)  Dowl.  &  L.  17;  S.  C.  1  Com.  B.  531.  As  to  the  mode  of  replying  where 
performance  is  pleaded  to  part  only  of  the  condition,  and  an  excuse  to  the  residue,  Webb 
v.  James,  supra. 


(m)  Seea»(e,  419,  obs.,  as  to  a»igning  or  suggestiog  breaches,  &c.  under  the  statute. 
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9.  Suggestion  of  Breaches  on  the  Roll,  according  to  the  Statute 
8^9  Wm.  3.  (?i) 

[Proceed  as  in  the  form  of  the  entry  of  the  judgment  by  default,  T.  Chit. 
Forms,  329,  No.  2;  on  demurrer,  id.  303,  No.  10;  or  on  nut  tiel  record,  id. 
315,  No.  22,  respectively,  according  to  the  nature  of  the  judgment,  and  then 

state  such  judgment,  <^c.  thus ;]  Wherefore  on  the  day  of ,  a.  d. 

[day  of  signing  interlocutory  judgment'],  the  plaintiff  ought  to  recover 

against  the  defendant  his  said  debt,  and  also  his  damages  which  he  hath  sus- 
tained as  well  on  occasion  of  the  detaining  the  said  debt  as  for  his  costs  and 
charges  by  him  about  his  suit  in  this  behalf  expended ;  and  hereupon  the 
plaintiff,  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, suggests  and  gives  the  Court  here  to  understand  and  be  informed  that 
the  said  writing  obligatory  was  made  subject  to  a  certain  condition  there- 
under written,  whereby,  after  reciting  that  \j^c.  state  the  recitals  in  the  past 
tense"],  it  was  declared  that  the  condition  of  the  said  writing  obligatory  was 
such  that  if  [^-c,  state  the  condition  in  the  past  tense],  as  by  the  said  writing 
obligatory  fully  appears  [then  state  the  breaches  thus :]  nevertheless  for  sug- 
gesting a  breach  of  the  condition  of  the  said  writing  obligatory,  the  plaintiff, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  suggests 
and  gives  the  Court  here  to  understand  and  be  informed  that  the  defendant 
did  not  nor  would  [^'c.  state  the  breach,  and  if  there  be  two  or  more  breaches, 
state  them  thus  :]  and  the  plaintiff,  for  suggesting  a  further  breach  of  the  said 
condition  of  the  said  writing  obligatory,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  further  suggests  and  gives  the  Court  here 
to  understand  and  be  informed  that  [^c.  state  the  further  breach ;  conclude, 
stating  the  award  of  the  writ  of  inquiry  as  in  the  form  T.  Chit.  Forms,  345, 
No.  1,  except  that  instead  of  the  words  "breaches  assigned,"  say  "  breaches 
suggested." 

BRIBERY. 


Declaration,  ante,  424.    The  general  issue  "  by  statute"  will  be  the  proper  plea 
here;  ante,  441. 


COVERTURE. 


See  Forms  in  Assumpsit,  ante,  302 ;  state  iu  debt  that  defendant  was  married  "  at  the 
time  of  the  making  the  said  contracts"  [or  "  indenture"]  "  in  the  declaration  men- 
tioned;" (as  the  case  may  be)  instead  of  "  making  the  said  promise,"  &c. 

(»)  Antt,  419,  obs. 
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Plea  of  the  Plaintiff's  Coverture  at  the  Time  of  the  Contract,  (o) 

Commencement,  ante,  21,  24.]  —  Says  that  the  plaintiff,  before  and  at  the 
time  of  the  making  and  entering  of  the  said  several  contracts  in  the  said 
declaration  mentioned,  was  and  still  is  the  wife  of  one  G.  H. ;  and  the  de- 
fendant further  says  that  the  said  G..  H.,  after  the  accruing  of  the  said  several 
debts  in  the  said  declaration  mentioned  and  before  the  commencement  of 
this  suit,  to  wit,  on  [^^c],  dissented  and  thence  continually  hitherto  hath 
dissented  from  the  plaintiff  suing  for  the  recovery  thereof  or  any  part  thereof, 
and  from  her  taking  any  interest  in  or  by  the  said  several  contracts  or  either 
of  them ;  and  this  the  defendant  is  ready  to  verify,  &c. 


DURESS. 


See  2  Inst.  482,  Pleas  of,  3  Chit.  PI.  7th  ed.  34,  176;  Com.  Dig.  Pleader,  2  W.  19; 
Chit.  Contr.  Index,  in  voc.  Duress  of  goods  is  no  defence  to  an  action  on  an  instrument 
obtained  by  it,  Skeate  v.  Beale,  11  A.  &  E.  983;  see  also  Smith  v.  Montcatli,  13  M. 
&  W.  427  ;  but  money  extorted  by  duress  of  goods  and  paid  under  protest,  to  get  them 
back,  may  be  recovered  as  money  had  and  received;  Wakefield  v.  Nervbon,  G  Q.  B.  276; 
Parker  v.  Great  Western  Railwai/  Coiiipant/,  7  M.  &  G!  253.  Bill  obtained  by  du- 
ress, Duncan  v.  Scott,  1  Campb.  100.  Flea  of,  Stevens  v.  Undencood,  6  Scott,  402  ; 
S.  C.  4  B.  N.  C.  655  ;  6  Dowl.  737. 


EXECUTORS. 


In  general  the  Pleas  in  Assumpsit,  ante,  307  to  816,  will  apply  in  actions  of  debt, 
with  trifling  alterations.  In  an  action  of  debt  on  simple  contract  against  an  executor, 
stating  that  the  deceased  was  indebted,  the  plea  denying  the  debt  would  of  course  be, 
that  "  the  said  E.  F.  [the  testator']  never  was  indebted  as  in  the  declaration  alleged." 


FRAUD,  (p) 


1.  Plea  of  Fraud  to  Debt  on  Specialty. 
Commmencement,  ante,  21,  24.]     — Saith  that  the  said  supposed  inden- 
ture [or  "  writing  obligatory,"  ^-c]  was  obtained  from  him  by  the  plaintiff 
and  others  in  collusion  with  him,  by  fraud  and  covin ;  and  this  the  defend- 
ant is  ready  to  verify. 

2.  The  like  in  Debt  on  Simple  Contract. 

As  ante,  318,  Form  1,  substituting  the  word  "  contract"  for  "  promise." 

(o)  See  ante,  213,  note  (j),and  302,  Forma  cases.    This  general  form  of  plea  suffices; 

1  and  2,  and  notes,  from  whicli  laller  place  aide,  317,  obs.     The  replication  may  be  as 

this  plea  was  accidentally  omiUed.  ante,  318,   Form  2,  substituiiug  ihe   words 

(p)   See  Spencer  v.  Hundley,  4  !\I.  &  G.  "  writing   obligatory"    or   "  iiulenlure"    for 

414.     Fraud  must  be  pleaded  specially  in  all  "  agreement,"  and  "  contract"  for "  promise." 
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GAMING. 


The  Pleas  in  Assumpsit,  ante,  319,  would  be  equally  applicable  in  debt. 


HUSBAND  AND  WIFE. 


See  Plea  in  Assumpsit,  ante,  324;  Pleas  of  Coverture,  ante,  213  and  302.  In  debt 
against  husband  and  wife,  to  recover  a  simple  contract  debt  incurred  by  the  wife  before 
marriage,  the  plea  denying  the  debt  would  be  "that  the  said  E.  ^the  ivife']  never  was 
indebted,"  &c. 


ILLEGAL  CONSIDERATION. 

1.  Plea  to  Debt  on  Bond,  that  it  was  given  in  Consideration  of 
future  Illicit  Cohabitation,  (q) 

Commencement,  ante,  21,  24.]  —  Saith  that  the  said  writing  in  the  said 
declaration  mentioned  was  executed  and  delivered  by  him  the  defendant  to 
the  plaintiff,  in  consideration  of  her  then  agreeing  with  him  unlawfully  and 
immorally  to  cohabit  and  commit  fornication  with  him  the  defendant,  and  for 
no  other  value  or  consideration  whatever ;  and  this  the  defendant  is  ready 

to  verify,  &c. 

— ♦ — 

2.  Replication  thereto. 
Commencement,  ante,  23.]     —  Saith  that  the  said  writing  obligatory  was 
not  made,  or  executed,  or  delivered  by  the  defendant  upon  or  for  the  sup- 
posed unlawful  consideration  in  the  said  plea  mentioned,  as  therein  alleged ; 
and  this  the  plain  tiff  prays  may  be  inquired  of  by  the  country,  &c. 


INFANCY. 


See  plea  of  infancy  in  assumpsit  or  debt,  and  replication,  &c.,  ante,  329  to  331.  In 
debt  on  specialtij,  the  form  would  be  that  defendant  was  an  infant  "  at  the  time  of 
making  the  supposed  indenture,"  &c.  The  deed  of  an  infant  is  voidable  only  and  not 
void;  Zouch  v.  Parsons,  3  Burr.  794;  Allen  \.  Allen,  2  Dru.  &  W.  307;  S.  C  I 
Con.  &  L.  427. 

(q)  It  is  necessary  to  plead  this  specially  Nye  v.  M(mleu,  6  B.  &  C  133;  aliter  if 
in  debt  on  specially  or  simple  contract ;  see  given  in  contemplation  of /iiture  cohabitation, 
ante, '325.  See  as  to  the  illegality  of  a  bond,  .Smyth  v.  Griffin,  13  Sim.  245:  Friettd  v. 
&c.  of  the  above  nature,  Chit.  jun.  Conlr.  Harrison,  2  C.  &  P.  584  ;  but  in  no  case  is 
Index,  "Immoral  Contracts."  A  bond  under  such  a  contract  not  under  seal  valid  ;  Beau- 
seal  given  in  consideration  of  paH  cohabita-  mont  v.  Reeve,  15  Law  J.  141,  Q.  B. 
tion  is  valid,  Hall  v.  Palme)-,  3  Hare,  532; 
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INSOLVENT  ACT. 

Ante,  332. 


JUDGMENT,  (r) 


1.  Plea  ofnul  tiel  Record  to  Debt  on  Judgment,  {s) 

Commencement,  ante,  21,  24.]     —  Saith  that  there  is  not  any  record  of  the 
said  supposed  recovery  in  the  said  declaration  mentioned  remaining  in  the 

said  Court  here,  [or  "  the  said  Court  of  ,"]  as  in  the  said  declaration 

alleged ;  and  this  the  defendant  is  ready  to  verify ;  wherefore  he  prays 
judgment(<)  if  the  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him  the  defendant,  &c.  («) 


2.  Replication,  that  there  is  a  Record  of  the  Judgment,  where  it  was 
recovered  in  another  Court. 

Commencement,  ante,  23.]     —  Saith  that  there  is  such  a  record  of  the  said 

judgment  remaining  in  the  said  Court  of ,  at  Westminster,  aforesaid, 

as  he  hath  above  alleged ;  and  this  the  plaintiff'  is  ready  to  verify  by  the 
said  record,  when,  where,  and  in  such  manner  as  the  Court  here  shall  order, 
direct  and  appoint ;  and  he  prays  that  the  said  record  may  be  seen  and 
inspected  by  the  Court  here ;  and  because  the  plaintiff'  hath  not  the  said 
record  now  here  in  Court,  it  is  commanded  that  he  have  the  same  here  on 

the  -     -  day  of ,  and  that  he  fail  not  at  his  peril.     The  same  day 

is  given  to  the  defendant  at  the  same  place. 

3.  The  like,  where  the  Judgment  was  recovered  in  the  same  Court, 

And  the  plaintiff"  saith  that  there  is  such  a  record  of  the  said  recovery 
remaining  in  the  said  Court  here  as  he  hath  above  alleged,  and  this  the 
plaintiff"  is  ready  to  verify  by  the  said  record  as  the  Court  shall  direct ;  and 


(r)  Payment  may  be  pleaded  ;  4  Ann.  c.  claration,  is  immaterial ;  Wright  v.  Egan,  C. 

16,  s.  12.     See  Forms,  ante,  492,  which  may  P.  May  7,  1B46. 

readily  be  applied.    Accord  and  satisfaction  (s)  "  Never  was  indebted  "  would  be  bad 

cannot   be   pleaded  ;    Drake  v.   Mitchell,   3  on  demurrer,  except  to  debt  on  a  foreign  or 

East,  251  ;  see  further  Com.  Dig.  Pleader,  2  Irish  judgment,  or  judgment  here  not  of  ro- 

W.  13.     Where  the  judgment  is  irregular,  cord;  Hiitc,  347  and  427,obs. 

the  course  is  to  apply  to  set  it  aside.     What  (()  See  Ailwood  v.  Taiflor,  1  M.&  G.288, 

a  variance  in  setting  out  the  judgment,  Cocks  note  (a) ;  Thompson  v.  Nicholas,  10  JM.  &  W. 

V.  Breicer,  11  M.&  W.  51 ;   and  ante,  348,  n.  330  ;  .S.  C.  2  D.  N.  S.  226. 

(j:).    a  variance  between  the  actual  dale  and  (u)  This  plea  need  not  be  signed  by  couu* 

that  assigned  to  it  under  a  videlicet  in  the  de-  sel ;  ante,  22,  note  (k). 
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he  prays  that  the  said  record  may  be  seen  and  inspected  by  this  Court  here ; 
and  because  the  Court  is  not  yet  advised  what  judgment  to  give  in  the 

premises,  a  day  is  given  to  the  said  parties  here,  until  the day  of 

next,  to  hear  the  judgment  of  the  said  Court  thereupon,  &c.    \_This  con- 
cludes the  pleadings. 

4.  To  Delt  on  a  Judgment; — Plea  that  it  was  satisfied  by  the 
Plaintiff  taking  the  Defendant  in  Execution  on  a  Ca.  sa.  issued 
thereon,  {x) 

Commencement,  ante,  21,  24.]  —  Says  that  after  the  recovery  of  the  said 
judgment,  and  before  the  commencement  of  this  suit,  to  wit,  on  [<5^c.],  the 
plaintiff,  for  obtaining  satisfaction  of  and  upon  the  said  judgment,  sued  and 
prosecuted  out  of  the  said  Court  of  [Queen's  Bench]  at  Westminster  a  cer- 
tain writ  of  our  Lady  the  Queen,  called  a  writ  of  capias  ad  satisfaciendum, 
against  the  said  defendant,  directed  to  the  sheriff  of  Middlesex,  and  dated 
at  Westminster  on  the  day  and  year  last  aforesaid,  by  which  said  writ  our 
Lady  the  Queen  commanded  the  said  sheriff  that  he  should  take  the  defend- 
ant if  he  should  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that  the 
said  sheriff  should  have  his  body  before  the  justices  at  Westminster  imme- 
diately after  the  execution  of  the  said  writ,  to  satisfy  the  plaintiff  the 
damages  and  costs  and  charges  so  recovered ;  by  virtue  of  which  said  writ 
the  said  sheriff  afterwards,  and  before  the  return  thereof,  and  before  the 
commencement  of  this  suit,  to  wit,  on  [t^'c],  and  within  his  bailiwick,  as  such 
sheriff,  took  and  arrested  the  defendant  by  his  body,  and  kept  and  detained 
him  in  custody  and  in  execution  under  and  by  virtue  of  the  said  writ,  and 
for  the  cause  therein  specified,  for  a  long  time,  to  wit,  twenty  days ;  and 
this  the  defendant  is  ready  to  verify,  &c. 


5.  Replication  that  the  Ca  sa,  was  irregular,  wherefore  Defendant 
was  discharged  out  of  Custody  by  a  Judge's  Order,  {x) 

Commencement,  ante,  23.]  —  Saith  that  afterwards,  and  whilst  the  de- 
fendant was  kept  and  detained  in  custody  and  in  execution,  under  and  by 
virtue  of  the  said  writ  of  capias  ad  satisfaciendum  aforesaid,  to  wit,  on  [^c], 
the  defendant  applied  to  and  obtained  a  certain  order  of  Sir ,  Knight, 


(i)  By  1  &  2  Vict,  c.  110,  s.  16,  if  a  afterwards  set  aside  for   irregularity  would 

judgment   creditor  take   the  person   of    his  seem  not  to  discharge  the  judgment,  as  the 

debtor  in  execution  he  relinquishes  the  benefit  debtor  might  be  taken  upon  it  again;  jlJer- 

of  his  securities.  chant  v.  Frankis,  3  Q.  B.  1  ;  M'Cormick  v. 

An  arrest  in  Jersey  on  mesne  process  was  Melton,  1  C.  M.  &  R.  525  ;  Collins  v.  Beau- 

held  not  to  discharge  the  debtor's  lands  in  mont,   10  A.  &  E.  225;  where  see  form  of 

this  country  from  a  judgment  previously  ob-  plea.     So  if  the  arrest  be  set  aside  on  the 

tained  here  for  the  same  debt ;  Houlditch  v.  ground  of  temporary  privilege  ;    Pkillips  v. 

Collins,  6  Beav.  497.    An  arrest  on  a  ca.  sa.  Price,  1  D,  &  L.  1 10. 
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one  of  her  majesty's  justices  of  her  Bench  at  Westminster,  whereby  it  was 

ordered  by  the  said  Sir ,  that  the  defendant  should  be  discharged  out 

of  the  said  custody  of  the  said  sheriff  as  to  the  said  action  for  an  irregularity, 
to  wit,  (?/)  an  irregularity  then  alleged  by  the  defendant  to  have  taken  place 
in  respect  of  his  having  been  before  taken  in  execution  in  the  said  action, 
and  discharged  for  irregularity,  and  which  said  order  of  the  said  Sir  — — 
was  as  follows,  that  is  to  say,  "  Upon  hearing  the  counsel  and  attorneys  or 
agents  on  both  sides,  I  do  order  that  the  defendant  be  discharged  out  of  the 
custody  of  the  sheriff  of  Middlesex,  as  to  this  action,  for  irregularity,  he 
having  been  previously  taken  in  execution  in  this  cause  and  discharged, 
defendant  undertaking  to  bring  no  action.  Dated  this  20th  day  of  May, 
1846."  And  the  plaintiff  avers  that  the  defendant  was  then  accordingly, 
in  pursuance  of  the  said  action,  discharged  out  of  the  custody  aforesaid,  and 
from  the  said  execution,  under  and  by  virtue  of  the  said  writ,  for  an  irregu- 
larity in  respect  of  the  said  writ,  and  for  no  other  cause  whatever ;  and  this 
the  defendant  is  ready  to  verify,  &c. 


JUDGMENT  RECOVERED. 
Ante,  348. 


LANDLORD  AND  TENANT. 


Efifect  of  nunquam  indebitatus,  ante,  227  ;  law,  &c.  147  ;  when  pleaded  to  a  special 
count  in  debt  for  rent,  the  indenture  not  being  shown,  (see  form,  ante,  428,)  it  would 
deny  the  demise  on  the  terms  alleged,  and  that  the  vent  claimed  was  due.  When  a  plea 
denying  the  tenancy  would  be  proper,  ante,  354,  note  (i).  If  the  declaration  be  framed 
on  a  lease  under  seal,  nunquam  indebitatus  is  no  plea,  aiitc,  440,  obs.  To  debt  for  rent 
on  a  covenant  contained  in  such  a  lease,  (but  not  to  other  covenants,  Newton  v.  Allen,  1 
Q.  B.  518,)  the  defendant  might  plead  an  eviction ;  1  Saund.  204,  note  2 ;  Bac.  Abridg. 
Rent,  L. :  2  Samid.  297,  note  1;  and  see  ante,  251,  252.  Eviction  from  turnpike 
toUs,  Palmei-  v.  Garden,  7  M.  &  W.  486;  8  M.  &  W.  890;  1  Dowl.  N.  S.  674.  A 
statute  taking  away  tolls,  passed  subsequent  to  the  demise,  is  no  defence,  Harris  v. 
Morris,  10  M.  &  W.  260;  or  he  might  plead  the  payment  of  some  paramount  charge 
on  the  lands,  such  as  ground  rent,  Sapsford  v.  Fletcher,  4  T.  R.  511  ;  or  an  annuity 
charged  on  it,  Taylor  v.  Zamyra,  6  Taunt.  524;  or  a  mortgage  charge.  Pope  v.  Biggs, 
9  B.  &  C.  245;  see  Johnson  v.  Jones,  9  A.  &  E,  809;  or  the  defendant  might  plead 
that  he  assigned  the  term  to  a  third  person,  from  whom  plaintiff  lias  accepted  rent  as 
tenant,  see  form,  &c.  2  Saund.  297,  298 ;  1  Saund.  241,  242,  note  5  ;  or  that  he  deter- 
mined the  lease  under  a  power  hi  it  to  that  effect  reserved  to  the  tenant,  Cadby  v. 
Martinez,  11  A.  &  E.  720;  or  if  the  defendant  be  sued  in  debt  on  an  indenture  as  an 
assignee,  he  may  deny  that  he  is  such  assignee,  Curtis  v.  Spitty,  1  Bing,  N.  C  756 ; 
Heap  V.  Livingston,  11  M.  &  W.  896;  see  form  of  plea.  Ringer  v.  Cann,  3  M.  &  W. 
343;  or  plead  that  he  assigned  over  his  interest  before  the  rent  became  due,  Hurley  v. 
King,  2  C.  M.  &  R.  18.    See  these  forms,  post,  Pleas  in  Covenant,  "  Leases."    It  is 


(y)  It  would  seem  not  to  be  necessary  to       v.  De  Medina,  1  Com.  B.  183 ;  S.  C.  2  V.  & 
show  the  grounds  of  the  irregularity ;  Rankin      L.  813. 
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a  good  defence,  though  the  assignment  be  to  a  pauper;  Tur/lorv.  Shurm,  1  B.  &  P.  21 ; 
Faul  V.  Nurse,  8  B.  &  C.  48G.  Payment  to  a  party  to  whom  the  premises  had  been 
conveyed  by  the  plaintifF prior  to  the  demise  by  liim  to  the  defendant,  is  not  a  good  plea ; 
Boodle  V.  Campbell,  2  D.  &  L.  66  ;  S.  C.  7  IvI.  &  G.  386.  But  the  plaintifF  cannot  sue 
for  rent  due  prior  to  the  execution  of  the  indenture,  unless  the  defendant  has  been  let 
into  full  possession  of  all  the  premises  demised;  Holgate  v.  Kay,  1  Car.  &  K.  341. 

Liability  of  executor,  sued  as  assignee  of  the  term  ;  Hornidge  v.  Wilson,  11  A.  &  E. 
655 ;    Woolastonv.  Hakeivell,  3  M.  &  G.  321. 

Of  assignees  of  bankrupt,  Thompson  v.  Bradbury,  1  B.  N.  C.  326. 

See  further,  post,  Pleas  in  Covenant,  "  Leases." 


LIMITATIONS,  STATUTE  OF. 


The  plea  of  the  statute,  and  replication,  in  debt  on  simple  contract,  will  be  precisely 
similar  to  those  in  assumpsit ;  see  ante,  356.  In  debt  on  a  deed,  or  specialty,  or  recog- 
nizance, or  on  an  award,  or  on  a  statute  by  a  party  grieved,  the  plea  must  be  founded 
on  the  statute  3  &  4  W.  4,  c.  42,  s.  3.  In  Sunders  v.  Cotvard,  13  M.  &  W,  65,  a  plea 
to  a  declaration  on  a  bond,  in  which  breaches  would  have  to  be  set  out,  stating  that  the 
cause  of  action  in  the  declaration  mentioned  did  not  accrue  for  twenty  years,  was  held 
bad  on  special  demurrer,  as  leaving  it  doubtful  whether  the  defendant  was  pleading  to 
the  penalty  or  the  breaches:  it  appeared  to  be  the  opinion  of  Alderson,  B.,  in  that  case, 
that  the  plea  ought  to  state  that  no  breach  had  occurred  for  twenty  years,  to  which  the 
plaintifF  might  reply  setting  out  such  breach.  The  case  came  again  before  the  Court  on 
an  amended  plea,  in  which  the  defendant  craved  oyer  of  the  bond,  which  was  for  per- 
formance of  the  covenants  in  another  indenture,  and  then  pleaded  that  no  cause  of 
action  in  respect  of  the  bond,  by  reason  of  any  breach  of  the  condition  of  it,  or  of  the 
covenants  in  the  indenture,  accrued  within  twenty  years.  This  plea  was  held  bad;  first, 
for  not  setting  out  the  indenture,  as  it  might  contain  negative  or  alternative  covenants, 
in  which  case^erformance  should  be  pleaded  specially,  (a?ite,  p.  451,  obs.),  or  impos- 
sible covenants,  in  which  case  the  plea  to  the  breaches  only  would  be  bad ;  secondly, 
for  not  stating  affirmatively  that  the  condition  had  been  duly  performed ;  Sanders  v. 
Coward,  15  Law  J.  97,  Exch.  The  Court  intimated  that  the  proper  plea  would  be  to 
set  out  the  indenture,  aver  performance  of  all  that  was  performed  within  twenty  years, 
to  admit  the  breaches  beyond  that  time,  and  to  plead  to  those  breaches  the  statute  of 
limitations;  ibid. 


NONJOINDER. 

Ante,  229. 


PARTNERSHIP. 
Ante,  229  and  360. 

PAYMENT— PLEAS  OF  PAYMENT,   AND  OF  PAYMENT  INTO  COURT. 


The  forms  in  Assumpsit,  371  to  374,  are  framed  so  as  to  be  equally  applicable  to 
Debt  on  simple  contract,  &c.     Payment  to  debt  on  bond,  ante,  450. 
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To  Debt  on  Judgment — Payment,  {z) 

Commencement,  ante,  21,  24.]     —  Saith  that  after  the  recovery  of  the  said 
judgment,  and  before  the  commencement  of  this  suit,  to  wit,  on  [<5'C.],  he 

paid  and  satisfied  to  the  plaintiff  the  said  sum  of  £ ,  in  form  aforesaid 

recovered ;  and  this  the  defendant  is  ready  to  verify,  &c. 


PROMISSORY  NOTES. 


I 


See  ante,  title  "  Bills ;"  and  forms  of  pleas  in  assumpsit  on  Notes,  .379,  which  will 
apply  to  debt  on  notes  where  debt  lies  thereon,  taking  cave  to  plead  to  the  indebitatus 
counts,  if  the  declaration  contain  any,  in  the  form  of  "  never  was  indebted,"  instead  of 
"  did  not  promise." 


PUBLIC  COMPANY— RAILWAY. 


I 


Obs.  See  the  declaration  for  calls,  ante,  p.  433,  and  the  statutes,  obs.  ante,  p.  432. 
Pleas,  &c.  by  and  against  allottees  and  provisional  directors,  ante,  380. 
The  plea  of  "  never  was  indebted,"  in  an  action  for  calls,  puts  the  plaintiffs  on  proof 
of  all  that  the  statutes  require  them  to  prove,  in  order  to  maintain  the  action, 
e.g.,  that  there  was  no  notice,  or  no  due  notice,  of  the  calls,  or  that  the  directors 
did  not  appoint  a  time  or  place  for  receiving  the  payments  ;  Edinburgh,  Leit/i, 
and  Newhaven  Railway  Company  v.  Hebbleivhite,  6  M.  &  W.  707.  Accord- 
ingly pleas  denying  those  facts  will  not  be  allowed  ;  neither  will  the  defendant 
be  allowed  to  plead  pleas  which  would  tend  to  litigate  matters  for  the  determi- 
nation of  which  other  provisions  are  made ;  thus  the  application  of  the  calls 
depending  upon  the  directors,  who  may  be  called  to  account  at  a  general  meet- 
ing, a  plea  by  an  individual  subscriber  will  not  be  allowed  to  raise  the  question 
whether  or  not  the  calls  were  made  for  other  purposes  than  those  warranted  in 
the  act;  London  and  Brighton  Railtvay  Company  v.  Wilson;  Same  v.  Fair- 
dough,  6  Bing.  N.  C.  135,  270;  S.  C.  8  Dowl.  40 ;  and  see  South-Eastern 
Railway  Company  \.  Hebblewhite,  12  A.  &  E,  197.  So  a  plea  that  the  calls 
were  made  after  deviations  in  the  line,  will  not  be  allowed ;  ibid.  Nor  pleas 
that  the  calls  were  not  made  upon  all  the  subscribers  or  proprietors,  ibid.,  and 
Thames  Dock  Haven  Company  v.  Rose,  4  M.  &  G.  552  ; — or  by  competent 
persons,  and  for  the  sole  purpose  of  the  undertaking ; — or  that  there  were  not 
present,  when  the  calls  were  made,  the  required  number  of  directors  who  had 
paid  their  calls; — or  that  there  were  fewer  shares  allotted  than  the  act  of  par- 
liament required,  the  act  being  only  directory  as  to  the  number;  Thames  Haven 
Dock  Company  v.  Rose,  4  M.  &  G.  552,  S.  C.  A  plea  that  the  shares  had 
been  forfeited  since  the  call  was  made,  would  also  be  repugnant  to  the  spirit  of 
the  statutes ;  London  and  Brighton  Railtvay  Company  v.  Fairclough,  6  B.  N. 
C.  270.  And  even  a  plea  that  the  shares  had  been  forfeited  before  the  making 
the  calls  in  question,  would,  it  seems,  be  bad,  as  amounting  to  an  argumentative 
traverse  of  the  defendant's  being  a  shareholder,  ibid.;  such  forfeiture  is  not 
complete  until  confirmed  at  a  general  meeting  of  the  company,  held  according 
to  the  act  of  parliament;  see  8  &  9  Vict.  c.  16,  s.  31  ;  Birmingham,  Bristol 
and  Thames  Junction  Ruilu-ay  Company  v.  Locke,  1  Q.  B.  25(5,  271,  282, 
therefore,  until  confirmed,  it  is  no  defence  to  an  action  for  calls.  It  is  no  de- 
fence that  between  the  day  when  the  call  was  made  and  that  upon  which  it 
was  payable,  the  defendant  transferred  his  shares,  although  such  transfer  was 


(s)  This  plea  is  given  by  4  Anne,  c.  16,  s.  12  ;  see  tlie  notes  to  the  forms,  ante,  450. 
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duly  entered  and  indorsed  according  to  the  provisions  of  the  act  of  parliament; 
as  in  all  cases  the  person  holding  the  share  at  the  time  when  the  call  is  made  is 
the  person  liable ;  Aylesbury  Railway  Company  v.  Mount  (in  error),  8  Scott, 
N.  R,  586 ;  and  see  Smith  v.  Goldsworthy,  Q.  B. 


Plea  to  an  Action  for  Calls,  denial  that  the  Defendant  is  the 
holder  of  the  Shares. 

1st.  Plea,  nunquam  indebitatus,  (a)  as  ante,  p.  441. 

2d.  And  for  a  [further]  plea  in  this  behalf,  the  defendant  says,  that  he 
was  not  at  the  time  of  the  making  of  the  said  call  a  holder  (b)  of  the  said 
shares  in  the  said  company,  or  of  any  or  either  of  them  in  manner  and 
form  as  in  the  declaration  is  alleged ;  and  of  this  he  puts  himself  on  the 
country,  &c. 

RECOGNIZANCE  OF  BAIL,  (c) 


\.  Plea  that  there  was  no  Capias  ad  Satisfaciendum  against  the 
Principal,  {d) 

Commencement,  ante,  21,  24.]  —  Say  that  no  writ  of  capias  ad  satis? 
faciendum  was  sued  or  prosecuted  out  of  the  said  Court  here  against  thp 
said  E.  F.  upon  the  said  judgment  at  any  time  after  the  recovery  of  the 
said  judgment  and  before  the  commencement  of  this  suit ;  and  this  the  de- 
fendants are  ready  to  verify,  &c. 


(o)  A^i/  debet  cannot  be  pleaded,  even 
though  the  words  of  the  declaration  are  "  is 
indebted  ;"  Edinburgh  Railway  Company  v. 
Hebblewhite,  6  M,  &  W.  707  ;  8  Dowl.  802, 
S.  C.  See  pleas  by  one  public  company  sued 
by  another,  1.  Denying  that  plaintiff  was 
public  officer  ;  2.  That  there  was  no  such 
copartnership  as  defendants ;  3.  That  it  did 
not  carry  on  business  as  alleged  ;  Steward  v. 
Dunn,  11  M.  &  W.  63.  A  plea  of  defend- 
ant's personal  bankruptcy  was  disallowed ; 
ibid. 

(6)  Or  "  proprietor,"  according  to  the 
term  used  in  the  declaration.  See  plea  and 
evidence  on  this  issue,  Cheltenham  and  Great 
Western  Union  Railway  Company  v.  Daniel, 
2Q.B.  281. 

(c)  The  defendant  may  plead  nul  tiel  re- 
cord, see  pleas  and  replications,  ante,  349, 
and  457,  which  will  apply,  using  the  word 
"  recognizance"  instead  of  "  recovery."  Plea 
of  the  death  of  the  principal  before  the  bail 
were  fixed ;  3  Chit.  Pi. ;  Wilson  v.  Hodges, 
2  East,  312.  The  defendant  cannot  plead  a 
mere  irregularity  in  practice ;  Cherry  v. 
Powell,  1  D.  &  11.  50;  Sandon  v.  Proctor,  7 
B.  &  C.  800 ;  see  ante,  448. 


(d)  See  Tidd,  9th  ed.  1097 ;  2  Arch,  by 
Chit.  8th  ed.  ;  Dudbw  v.  Watchom,  16 
East,  39 ;  Cherry  v.  Powell,  1  D.  &  R.  50  ; 
Sandon  v.  Proctor,  7  B.  &  C.  800  ;  Beck  v. 
Yflung,  3  Dowl.  291,  284,  286.  Where  the 
objection  is  that  the  ca.  sa.  is  not  merely 
irregular  in  practice,  in  form  or  in  reference 
to  the  proceedings  thereon,  see  ante,  448,  note 
(y),  but  is  substantially  bad  (as  not  directed 
to  the  sheriff  of  the  county  in  which  the  venue 
in  the  original  action  was  laid,)  it  has  been 
considered  that  defendant  may  plead  that  no 
writ  of  ca.  sa.  was  duly  issued,  &c.  and  may 
rejoi7i  the  defect;  Dudlotu  v.  Watchom,  16 
East,  39.  But  the  more  correct  course  would 
perhaps  be  to  plead  "  that  there  was  no  other 
writ  than  the  writ  after-mentioned,  and  that 
on,  <kc.  plaintiff  issued  a  writ,  &c.  on  tiie 
judgment,  but  the  same  was  not  directed  to 
the  sheriff  of  the  county  in  which  the  venue 
in  the  said  action  against  the  said  E.  F.  was 
laid,  to  wit,  the  sheriff  of  ,  but  was  di- 
rected to  the  sheriff  of  the  county  of  ," 

concluding  with  a  verification  ;  see  ante,  448, 
notes  (y),  (:),  (a)  ;  445,  note  (o). 
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2.  Replication  that  there  was  a  Ca.  sa.  against  the  Principal,  (e) 

Commencement,  ante,  23.]  —  Saith  that  the  plaintiff,  after  the  recovery 
of  the  said  judgment  and  before  the  commencement  of  this  suit,  to  wit,  on 
[(^■c.],  sued  and  prosecuted  out  of  the  said  Court  a  certain  writ  of  our  lady 
the  queen,  called  a  capias  ad  satisfaciendum,  upon  the  said  judgment  against 

the  said  E.  F.,  directed  to  the  sheriff  of ,  (being  the  county  in  which 

the  venue  in  the  said  action  against  the  said  E.  F.  was  laid,)  by  which  said 
writ  our  lady  the  queen  commanded  the  said  sheriff,  [_set  out  writ  in  past 
tense,']  which  said  writ  afterwards  and  before  the  said  return  thereof,  to  wit, 

on  [_SfC.'],  was  delivered  by  the  plaintiff  to ,  esquire,  who  then  and  from 

thenceforth  until  and  at  and  after  the  time  when  the  said  writ  was  returned 
was  sheriff  of aforesaid,  to  be  executed  in  due  form  of  law ;  and  after- 
wards, according  to  the  course  and  practice  of  the  said  Court,  to  wit,  on  \_SfC. 
the  day  the  writ  was  returned,']  before  our  lady  the  queen  at  Westminster 
came  the  plaintiff  in  his  own  proper  person,  and  the  said  sheriff,  to  wit, 
,  esquire,  on  that  day  returned  to  the  said  Court,  at  Westminster  afore- 
said, on  the  said  writ^  that  the  said  E.  F.  was  not  found  in  his  bailiwick,  as 
by  the  said  writ  of  capias  ad  satisfaciendum  and  the  return  thereof,  duly 
affiled  and  remaining  of  record  in  the  said  Court  of  [Q.  B,]  more  fully 
appears ;  and  this  the  plaintiff  is  ready  to  verify  by  the  said  record,  and  he 
prays  [c^r.  proceed  with  prayer  of  inspection  and  day  to  produce  record,  ^-c, 
as  ante,  457,  Form  2. 


RELEASE. 


See  form  in  Assumpsit,  ante,  382,  which  is  framed  so  as  to  be  applicable  in  "Debt. 
A  debt  of  record  may  be  discharged  by  a  release  under  seal ;  Barker  v.  St.  Quintin,  12 
M.  &  W.  441. 


Plea  of  Release  to  Debt  on  Bond.  (/) 

Commencement,  ante,  21,  24.]  —  Saith  that  after  the  making  of  the  said 
writing  obligatory,  and  before  the  commencement  of  this  suit,  to  wit,  on 
\_SfC.],  the  plaintiff,  by  his  certain  deed  sealed  with  his  seal,  and  now  shown 
to  the  said  Court  here,  released  and  discharged  the  said  defendant  of  and 
from  the  said  writing  obligatory,  and  all  actions,  claims  and  demands  in 
respect  thereof,  [setting  out  the  operative  part  of  the  deed] ;  and  this  the 
defendant  is  ready  to  verify,  &c. 


(e)  That  this  course  is  correct,  and  that       Wicke$,  7  Taunt.  30. 
there  need  not  be  a  rejoinder,  see  Jackson  v.  (/)  See  Cocks  v.  Nash,  9  Bing.  342. 
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REPLEVIN  BOND,  (g) 

1.  Plea  to  a  Declaration  on  a  Replevin  Bond,  that  it  was  taken  by  a 
Person  not  duly  deputed  by  the  Sheriff  for  the  Purpose.  (Ji) 
Commencement,  ante,  21,  24.]     —  Say  that  the  said  supposed  writing 
obligatory  in  the  said  declaration   mentioned  was   taken  from  them  the 

defendants  in  the  name  of  the  sheriff  of  the  said  county  of ,  by  one 

M.  G.,  under  colour  and  pretence  that  the  said  M.  G.  was  then  the  deputy 
of  the  said  sheriff  of  the  said  county,  but  that  at  the  time  of  the  taking 
thereof  the  said  sheriff  had  not  deputed,  appointed  or  proclaimed  the  said 
M.  G.  as  the  deputy  of  him  the  said  sheriff,  nor  had  the  said  M.  G.  then 
any  authority  in  the  said  sheriff's  name  to  make  replevies  and  deliverance 
of  distresses,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  without  this  that  the  said  D.  L.,  so  being  sheriff  of  the  said  county 
of ,  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, took  from  the  defendants  the  supposed  writing  obligatory  in  the  said 
declaration  mentioned,  in  manner  and  form  as  the  plaintiff  halh  above  in  his 
said  declaration  in  that  behalf  alleged;  and  of  this  the  defendants  put 
themselves  upon  the  country,  &c. 


2.  Plea  that  the  Suit  abated  by  the  Death  of  the  Plaintiff 
in  Replevin. 

Morris  v.  Matthews,  2  Q.  B.  295. 


SALE  OF  GOODS. 

See  ante,  385. 


SET-OFF.  (0 


Plea  of  Set-off  to  Debt  on  Bond,  (k) 
Commencement,  ante,  21,  24.]    —  Saith  that  at  the  time  of  the  com- 


(g)  See  form,  &c.,  Faulkyier  v.  Johnson,  Ad.  148;  ante,  432.    As  to  plea  of  appear- 

11  AI.  &  W.  581.     The  bail  may  plead  non  ance  at  the  county  court,  see  Rider  v.  Ed- 

est  factum,  as  ante,  443,  if  tiicy  deny  their  monds,  3  M.  &  G.  202. 

execution  of  the  bond.   Nunquam  indebitatus  (h)  See  1  &  2  Ph.  &  M.  c.  12,  s.  3;  Grif- 

would  be  bad  on  demurrer.     They  may  also  Jilhs  v.  Stevens,  1  Chit.  R.  196. 

plead  nul  tiel  record,  a?itt;,  457,  Form  1,  if  (i)  A  plea  of  set-oft'  in  debt  on  simple 

the  declaration  show  a  judgment  in  the  reple-  contract  is  as  ante,  388,  Form  1 ;  see  other 

vin  suit.     If  the  bond  be  conditioned  to  pro-  forms  and  notes  there. 

secuteui</ioi((  delay,  and  no  judgment  against  (k)  See  statute  8  Geo.  2,  c.  24,  s.  5,  ante, 

the  principal  is  shown,  they  may   plead  a  p.  389,  obs.,  which  gives  this  plea ;  Tucker 

prosecution  of  the  replevin  suit  without  delay;  v.  Tucker,  4  B.  &  Ad.  746. 
see  form,  &c.,  Harrison  v.  Wardle,  5  B.  & 


PLEAS  IN  DEBT  :— STATUTES,  DEBT  ON.  465 

mencement  of  this  suit  there  was  due  and  owing  from  the  defendant  to  the 
plaintiff  upon  the  said  supposed  writing  obligatory,  by  the  said  condition 
thereof,  for  the  principal  and  interest  in  the  said  condition  mentioned,  a 

certain  sum  of  money,  to  wit,   the  sum  of  £ ;(/)  and  the  defendant 

further  says  that  the  plaintiff,  before  and  at  the  time  of  the  commencement 
of  this  suit,  was  and  still  is  indebted  to  the  defendant  in  a  large  sum  of 

money,  that  is  to  say,  the  sum  of  £ ,  for  [_(fc.  state  the  subject-matter  of 

set-off,  see  ante,  390,  n.  (j/),]  which  said  sum  of  money  so  due  and  owing  from 
the  plaintiff  to  the  defendant  is  wholly  unpaid,  and  equals  the  money  so  due 
and  owing  from  the  defendant  by  virtue  of  the  said  condition  of  the  said 
supposed  writing  obligatory,  and  which  said  sum  of  money  so  due  and  owing 
from  the  plaintiff,  or  so  much  thereof  as  shall  be  necessary  in  this  behalf,  he 
the  defendant  is  ready  and  willing  and  offers  to  set  off  and  allow  against  the 
said  sum  of  money  so  remaining  due  and  payable  by  the  condition  of  the 
said  writing  obligatory,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided  ;  and  this  the  defendant  is  ready  to  verify. 


Replication  thereto. 

If  the  plaintiff  do  not  claim  more  on  the  bond  than  the  sum  stated  in  the 
plea  to  be  due  thereon,  he  should  deny  the  set-off  as  in  the  form,  ante,  391 
Form  4.  If  the  plaintiff  claim  more  on  the  bond  than  the  amount  stated  by 
defendant  to  be  due  thereon,  the  replication  should  be  [see  infra,  note  (/),j 
"  that  before  and  at  the  time  of  the  commencement  of  this  suit,  there  was 
and  still  is  due  and  owing  from  the  defendant  to  the  plaintiff  for  and  on 

account  of  the  said  sum  of  £ and  interest,  in  the  said  condition  of  the 

said  writing  obligatory  mentioned,  a  much  larger  sum  of  money  than  the 

said  sum  of  £ in  the  said  plea  mentioned,  to  wit,  the  sum  of  £ ; 

and  this  the  plaintiff"  prays  may  be  inquired  of  by  the  country,  &c." 


STATUTES,  DEBT  ON. 
See  title  "  General  Issue  by  Statute,"  ante,  441, 


TENDER,  (m) 


[Nuntpiam  indebitatus,  or  other  plea,  except  as  to  the  sum  tendered,  see  ante, 
403,  n.  (2).]  And  as  to  the  said  sum  of  £ ,  parcel,  &c.,  the  defendant  says 


(0  The  precise  sum  due,  or  else  plaintiff  v.  Clay,  7  Taunt.  486.  Sed  qu.  per  Parke.  B., 

may  reply  more  was  due;  Symmous  v.  Knoi,  2  M.  6c  VV.  226.     The  pleadings  in  debt  arc 

3  '1'.  II.  65;  Grimwood  v.  Barrett,  6  ib.  460.  in  substance  similar.     Note  the  ditlerence  as 

(m)  See  Pleas,  and  obs.  ante,  402  to  406.  to  actio  non   and  prayer  of  judgment,  in  re- 

Upon   a  bare  covenant  for  the  payment  of  gard  to  damages, 
money,  a  tender  may  be  pleaded  ;    Johnson 

H  H 
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that  the  plaintiff  oiiglit  not  to  maintain  his  aforesaid  action  thereof  against 
liim  to  recover  any  damages  by  reason  of  the  non-payment  of  the  said  sum 

of  £ ,  parcel,  &c.,  because  he  says  that  the  said  defendant,  at  the  time 

when  the  said  sum  of  £ ,  parcel,  &c.,  became  due  and  payable  to  the 

plaintiff,  was,  and  from  thence  hitherto  hath  been  and  still  is,  ready  to  pay 

to  the  plaintiff  the  said  sum  of  £ ,  parcel,  &c.,  and  that  after  the  time 

when  the  said  sum  of  £ ,  parcel,  &c.,  became  due,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  [^c.  day  of  tender,  hut  exact  day  not  ma- 
terial], he  the  defendant  was  ready  and  willing,  and  then  tendered  and 

offered  to  pay  to  the  plaintiff  the  said  sum  of  £ ,  parcel,  &c.,  to  receive 

which  of  the  defendant  the  plaintiff  then  wholly  refused,  and  the  defendant 

now  brings  the  said  sum  of  £ into  Court  here  ready  to  be  paid  to  the 

plaintiff  if  he  will  accept  the  same  ;  and  this  he  is  ready  to  verify;  wherefore 
he  prays  judgment  if  the  plaintiff  ought  to  have  or  maintain  his  aforesaid 
action  thereof  against  him  to  recover  any  damages  by  reason  of  the  non- 
payment of  the  said  sum  of  £ ,  parcel,  &c. 


USE  AND  OCCUPATION. 


See   "  Landlord  and  Tenant,"  ante,  459.     Nil  hahuit  in  tenementis  is  a 
bad  plea  ;  see  ante,  450. 

USURY. 


As  to  a  plea  of  usury,  see  ante,  406.  To  debt  for  the  penalty  for  usury  the  defendant 
might  plead  the  general  issue  by  statute,  ante,  441 .  Plea  of  usury  on  a  bond ;  Hodg- 
kinson  v.  Wyatt,  4  Q.  B.  751. 


WORK  AND  MATERIALS. 
See  ante,  411. 


Loodon:  printed  by  C.Roworth  and  Sons,  Bell  Yaid,  TsmpU  Bar. 
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DECLARATIONS  IN  COVENANT. 


I 


Obs.  Covenant  is  a  personal  action  for  the  recovery  of  damages,  occasioned  by  the  breach 
of  a  covenant  or  promise  uiide?'  seal.  It  cannot  be  maintained  except  upon  a 
specialty.  See  in  general  Com.  Dig.  and  Bac.  Ab.  tit.  "  Covenant;"  1  Chit.  PI. 
7th  ed. ;  Piatt  on  Cov.  Index  in  voc, ;  Burnett  v.  Lynch,  5  B.  &  C.  602 ;  Hawkins 
v.  Sherman,  3  C.  &  P.  4G2.  In  general,  debt  lies  upon  a  specialty  for  the  nonpay- 
ment of  money,  ante,  412,  obs.  ;  but  covenant  is  the  only  remedy  upon  a  deed, 
where  the  action  is  not  brought  for  the  breach  of  a  covenant  to  pay  money,  or 
where  the  covenant  to  pay  the  money  is  collateral,  Harrison  v.  Matthews,  10  M. 
&  W.  768  ;  5.  C.  2  D.  N.  S.  318  ;  and  see  Barber  v.  Butcher,  15  L.  J.  Q.  B.  289. 

Covenant  lies  on  an  express  covenant,  or  upon  one  implied  by  law  from  particular 
words  used  in  a  deed,  as  upon  the  word  "demise"  or  ^' grant"  in  a  lease,  as  im.- 
porting  a  covenant  by  the  lessor  that  the  lessee  should  quietly  enjoy,  &c.,  where 
there  is  no  express  covenant  on  the  subject ;  post,  478.  See  another  instance, 
post,  tit.  "  Partners."  And  as  to  the  words  which  are  sufficient  to  constitute 
a  covenant,  Courtney  v.  Taylor,  G  M.  &  G.  851 ;  Rigby  v.  Great  Western 
Raihuay  Company,  14M.  &W.  811. 

Debt  is  the  proper  form  of  action  in  the  case  of  bonds. 

In  general  the  covenantee  may  maintain  covenant,  although  he  has  not  executed 
the  deed,  1  Chit.  PI.  7th  ed.  133  ;  see  Cardwell  v.  Lucas,  2  M.  &  W.  1 11 ;  Couch 
v,  Goodman,  2  Q.  B.  580  ;  and  if  there  be  two,  and  one  has  not  concurred,  but 
has  not  disclaimed,  both  should  join,  Fetrie  v.  Bury,  3  B.  &  C.  353.  As  to 
when  a  covenant  is  joint  or  several,  see  Sorsbic  v.  Park,  12  M.  &  W.  146. 
Covenant  lies  upon  a  deed  inter  partes  only  between  the  parties  thereto ;  a 
stranger,  though  made  a  covenantee,  cannot  sue  thereon  ;   Barford  v.  Stuckey, 

1  Bing.  225  ;  Berkeley  v.  Hardy,  5  B.  &  C.  355  ;  Lord  Southampton  v.  Broivn, 
6  B.  &  C.  718 ;  Randall  v.  Righy,  4  M.  &  W.  130.  Nor  can  covenant  be  main- 
tained by  private  parties  on  a  deed  executed  to  a  corporation  of  which  they  are 
membei's ;   Couch  v.  Goodman,  2  Q.  B.  580. 

In  covenant  the  venue  is  in  general  transitory.  It  is  local  iu  actions  on  leases,  in 
certain  cases,  see  post,  473.  The  declaration  should  state,  that  the  deed  is  sealed 
with  the  dej'endant's  seal.  Hall  v.  Bainbridge,  1  M.  &  G.  42  ;  and  make,  or  give  an 
excuse  for  not  making,  a  profert  thereof,  see  ante,  35,  note  (z).  The  covenant 
declared  upon  is  usually  set  out  verbatim  in  the  past  tense,  hut  it  may  be  stated 
according  to  its  legal  effect,  and  perhaps  this  is  strictly  the  more  formal  course, 
see  Steph.  on  PI.  339,  447,  4tli  ed. 

In  stating  title  to  realty  through  the  medium  of  conveyances,  &c.  it  is  a  technical 
rule  that  the  deeds  should  be  pleaded  as  they  operate ;  see  id.,  post,  473,  obs. 
The  declaration  should  not  notice  irrelevant  covenants,  but  it  should  contain 
an  averment  of  the  plaintiff's  performance  of  any  matters,  which,  upon  the  true 
construction  of  the  deed,  constitute  a  condition  precedent  to  the  defendant's 
liability  upon  his  covenant;  as  if  a  lessee  covenant  to  repair  "  on  being  provided 
with  timber,"  the  declaration  against  him  must  show  that  the  lessor  provided,  or 
was  willing  and  offered  to  provide,  timber ;    Thomas  v.  Cadwallader,  Willes,  496  ; 

2  Saund.  352  c.  So  in  a  covenant  to  expend  a  sum  in  improvements  under 
a  surveyor  to  be  named  by  the  plaintiil',  the  naming  of  the  surveyor  is  a  condi- 
tion precedent  that  must  be  averred,  Coonibe  v.  Green,  11  M.  &  W.  ISO;  2 
Dowl.  N.  S.  1023  ;  and  see  another  instance,  Trolt  v.  Smith,  10  M.  &  W.  153  ; 
and  as  to  when  covenants  are  independent,  see  JM'Intosh  v.  Midland  Counties 
Railway  Company,  14  M.  &  W.  5 18. 

The  breach  of  covenant  may  be  charged  in  a  general  form  in  the  words  of  the  deed : 
that  is,  the  very  words  of  the  covenant,  constituting  the  liability,  may  usually 
be  employed  affirmatively  or  negatively  (as  the  case  may  be)  in  the  fonnal  state- 
ment of  the  breach  ;  Lutw.  329  ;  [ac  v.  Johnson,  3  T.  R.  ;;07  ;  Harris  v.  Mantle, 
1  C.  &  M.  8!);    Earl  of  Falmouth  v.  Thomas,  7  V.  ^  P.  129. 

In  covenant  to  allow  a  business  to  be  carried  on  in  a  certain  shop,  a  breach  that 
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defendant  improperly  shut  up  the  shop  is  sufficient,  without  alleging  that  the  shop 
was  shut  up  at  unreasonable  or  improper  times;  Hodges  v.  Gray,  4  Dowl.  733. 
In  covenant  for  nonpayment  of  a  liquidated  sum— as  on  a  mortgage  deed  for  non- 
payment of  the  sum  agreed  to  be  paid — on  a  lease  for  nonpayment  of  rent— or 
upon  an  annuity-deed  for  arrears  of  the  annuity — if  the  defendant  do  not  plead, 
or  the  plaintiff  obtain  judgment  on  demun-er,  the  judgment  is  not  final;  but 
there  is  no  occasion  to  have  a  writ  of  inqliiry  to  ascertain  the  amount  due :  it 
may  be  ascertained  by  reference  to  the  master  on  a  rule  to  compute;  see  Ch. 
Arch.  8th  ed.  So  that  in  these  cases  debt  is  not  much  more  advantageous 
than  covenant.  A  jury  is  not  restricted  in  covenant  to  giving  nominal  damages, 
though  no  actual  damage  is  proved,  e.  g.  not  insuring  premises ;  Hey  v.  Wyche, 
12  L.  J.  83,  Q.  B. ;  S.  C.  2  G.  &  D.  569. 


ANNUITY  DEEDS. 


The  commencement  will  be  in  the  common  form,  ante,  5,  and  the  declaration  will  be 
similar  to  the  form  in  debt,  ante,  414,  omitting  the  allegation,  "  whereby  an  action  hath 
accrued,"  &c.  and  the  averment  of  nonpayment  which  follows  that  allegation.  Debt  is 
the  preferable  form  to  recover  the  arrears  of  an  annuity,  ibid. ;  but  in  covenant  on  an 
annuity  deed  there  may  be  a  reference  to  the  master  to  compute  principal  and  interest, 
in  case  the  defendant  suffer  judgment  by  default,  &c.  See  form,  &c.  against  surety, 
Hearn  v.  Cole,  1  Dow.  459,  463,  

APPRENTICES. 


See  forms  of  declarations  in  covenant  upon  indentures  of  apprenticeship,  2  Chit.  PI. 
7th  ed.  370 ;  Hughes  v.  Humphreys,  6  B.  &  C.  680.  As  to  the  law  upon  this  subject, 
see  Burn  J. ;  Harr.  Ind.  tit.  "  Apprentices."  The  apprentice,  if  under  age,  cannot  be 
sued  upon  the  deed  ;  Gilbert  v.  Fletcher,  Cro.  Car.  179 ;  see  Chit.  jun.  Cont.  Index  in  voc. 
The  common  form  of  the  indenture  is  not  inter  partes.  It  begins,  "  This  indenture  wit- 
nesseth,  that  &c.,  binds  himself"  &c.,  and  ends  with  a  clause,  that  "for  the  true 
performance  of  the  indenture,  each  party  binds  himself  to  the  other,"  &c.  This 
clause  constitutes  a  covenant,  and  binds  the  parties  executing  the  deed  according  to 
their  relative  positions ;  and  if  the  father  of  the  apprentice  execute  the  deed,  he  is  liable 
thereon  for  any  misconduct  of  the  apprentice  in  violation  of  its  provisions,  although  it 
be  not  expressed  in  terms  in  the  prior  part  of  the  instrument  that  the  father  thereby 
covenants  with  the  master,  &c. ;  Branch  v.  Ervingtori,  2  Dougl.  518  ;  Cumming  v.  Hill, 
3  B.  &  Aid.  59.  The  common  indenture  often  runs,  that  the  master  covenants  (not 
stating  with  xuhom')  to  instruct  the  appi'cntice,  &c. ;  and  it  seems  that  in  such  case  the 
latter  alone  (if  a  party  to  the  deed)  should  be  the  plaintiff  in  an  action  against  the 
master  for  a  breach  of  his  covenant,  although  the  father  be  also  a  covenanting  party. 
See  a  form  by  an  apprentice  against  his  master,  to  whom  he  had  been  assigned,  for  not 
instructing  him,  &c.,  Morris  v.  Cox,  2  M.  &  G.  659. 


By  a  Mother  and  Uncle  of  an  Apprentice  against  a  Master  on  an 

Indenture  of  Apprenticeship  ;  1,  for  discharging  the  Apprentice ; 

2,  for  not  instructing  him  ;  and,  3,  for  not  finding  him  with  Meat 

and  Drink,  b;c.  («) 

For  that  whereas  heretofore,  to  wit,  on  [SfcJ]  by  a  certain  indenture  of 
apprenticeship  then  made,  which  said  indenture  was  and  is  sealed  with  the 
seal  of  the  defendant  [but  being  in  the  possession  of  the  defendant  (6)  the 

(tt)  See  another  form  and  law  in  Hughes  (6)  As  to  profert  or  excuses  for  it,  ante, 

V.  Htmphreys,  6  B.  &  C.  680.  35,  note  (s). 
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plaintiffs  cannot  produce  the  same  into  the  said  Court  here],  one  John  P., 
the  son  of  the  plaintiff,  Mary  P.  widow,  with  the  consent  of  his  mother,  the 
said  plaintiff,  Mary  P.,  and  at  the  instance  and  request  of  his  uncle,  the  said 
plaintiff,  W.  B.  [^stay  maniifoctnrer'],  testified  by  their  being  made  respectively 
parties  to  the  said  indenture,  and  by  their  respectively  signing  and  sealing 
thereof,  did  put  himself  apprentice  to  the  defendant  to  learn  his  art  of 
[« pa7vnbroker'\,  and  with  him  after  the  manner  of  an  apprentice  to  serve 
from  the  day  of  the  date  of  those  presents  for,  during  and  until  the  full  end 
and  term  of  seven  years  from  thence  next  following  to  be  fully  complete  and 
ended,  during  which  said  term  it  was  thereby  covenanted  and  agreed  that 
the  said  apprentice  his  said  master  faithfully  should  serve,  his  secrets  keep, 
his  lawful  commands  everywhere  gladly  do ;  that  he  should  do  no  damage 
to  his  said  master,  nor  see  it  to  be  done  of  others,  but  that  he  to  his  power 
should  tell  or  forthwith  give  warning  to  his  said  master  of  the  same ;  that 
he  should  not  waste  the  goods  of  his  said  master,  nor  lend  them  unlawfully 
to  any  ;  that  he  should  not  contract  matrimony  within  the  said  term ;  that 
he  should  not  play  at  cards,  dice,  tables  or  any  other  unlawful  games, 
whereby  his  said  master  might  have  any  loss  ;  that  with  his  own  goods  or 
others  during  the  said  term,  without  licence  of  his  said  master,  he  should 
neither  buy  nor  sell ;  that  he  should  neither  haunt  taverns  or  playhouses, 
nor  absent  himself  from  his  said  master's  service  day  nor  night  unlawfully, 
but  in  all  things  as  a  faithful  apprentice  he  should  behave  himself  towards 
his  said  master  and  all  his  during  the  said  term  :  And  the  defendant  for 
himself,  his  executors  and  administrators,  did  thereby,  in  consideration  of 
the  services  of  the  said  J.  W.  P.  (//<c  apprentice),  and  the  covenant  of  the 
plaintiffs  thereinafter  contained,  covenant,  promise  and  agree  with  and  to  the 
plaintiffs  that  he  the  defendant  his  said  apprentice  in  the  art  of  a  pawnbroker 
which  he  used,  by  the  best  means  that  he  could,  should  teach  and  instruct 
or  cause  to  be  taught  and  instructed,  finding  unto  his  said  apprentice  suffi- 
cient meat,  drink  and  lodging  during  the  said  term  :  And  the  plaintiffs  did 
thereby  covenant,  promise  and  agree  with  and  to  the  defendant,  his  executors 
and  administrators,  that  they  the  said  Mary  P.  and  W.  B.,  or  one  of  them, 
his  or  her  executors  or  administrators,  should  and  would  find  and  provide 
for  the  said  J.  W.  P.  {the  apprentice)  proper  and  sufficient  wearing  apparel 
and  washing,  and  medicines  in  case  of  sickness,  and  all  other  necessaries 
during  the  said  term  :  And  for  the  true  performance  of  all  and  every  the 
said  covenants  and  agreements  therein  contained  on  the  part  and  behalf  of 
the  defendant  to  be  performed,  the  defendant  thereby  bound  himself  unto 
the  plaintiffs,  as  by  the  said  indenture,  reference  being  thereunto  had,  will 
amongst  other  things  more  fully  and  at  large  appear  :  And  the  plaintiffs  in 
fact  say  tliat  the  said  .1.  W.  P.  (///(■  apprentice)  forthwith,  after  the  making  of 
the  said  indenture,  and  by  virtue  thereof,  (to  wit,)  on  the  day  and  year 
aforesaid,  entered  and  was  then  received  into  the  service  of  the  defendant, 

1  i2 
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to  serve  the  defendant  as  his  apprentice  in  the  art  aforesaid  during  the  said 
term  in  the  said  indenture  mentioned,  according  to  the  true  intent  and 
meaning  of  the  said  indenture,  and  that  he  the  said  J.  W.  P.  stayed  and  con- 
tinued in  the  said  service  of  the  defendant  from  thence  for  and  during  part 
of  the  said  term  of  seven  years  in  the  said  indenture  mentioned,  to  wit,  until 

the day  of ,  a.  d, :  And  the  plaintiffs  further  say,  that  they 

did,  during  the  said  time  that  the  said  J.  W.  P.  remained  and  continued  in 
such  service  of  the  defendant,  find  and  provide  for  the  said  J.  W.  P.  proper 
and  sufficient  wearing  apparel  and  washing,  and  medicines  and  all  other 
necessaries  on  their  part  to  be  found  and  provided,  and  were  always  ready 
and  willing  and  offered  to  find  and  provide  the  same  for  the  said  J.  W.  P. 
during  the  residue  and  remainder  of  the  said  term,  according  to  the  true 
intent  and  meaning  of  their  said  covenant  in  that  behalf,  of  which  the 
defendant  always  had  notice  :  Yet  the  defendant  did  not,  during  the  said 
time  that  the  said  J.  W.  P.  so  was  and  continued  in  his  said  service  as  such 
apprentice  as  aforesaid,  or  any  part  thereof,  teach  or  instruct  or  cause  to  be 
taught  or  instructed  the  said  J.  W.  P.  in  the  art  of  [a  2)awnbroker],  which 
he  the  defendant  used,  by  the  best  means  that  he  could,  or  in  any  other 
manner  whatsoever,  but  wholly  omitted  and  refused  to  do  so,  and  therein 
wholly  failed  and  made  default,  contrary  to  the  form  and  effect  of  the  said 
covenant  of  the  defendant  so  by  him  made  in  that  behalf  as  aforesaid  :  And 
the  plaintiffs  further  say,  that  although  the  said  J.  W.  P.  hath  always  during 
the  said  term  been  desirous  of  remaining  and  continuing  in  the  said  service 
of  the  defendant  as  such  apprentice  as  aforesaid  for  and  during  and  until 
tlie  expiration  of  the  said  term  of  seven  years  in  the  said  indenture  men- 
tioned, of  which  the  defendant  always  had  notice  :  Yet  the  defendant  after- 
wards and  during  the  said  term,  and  long  before  the  expiration  thereof, 
to  wit,  on  [^'c],  without  the  license  and  consent  and  against  the  will  of 
the  said  J.  W.  P.,  discharged  and  dismissed  out  of  his  said  service  from 
thence  hitherto  and  during  all  that  time  wholly  refused  to  permit  or  suffer 
the  said  J.  W.  P.  to  remain,  continue  or  be  in  his  service  as  such  apprentice 
as  aforesaid,  and  hath  not,  during  any  part  of  the  said  last-mentioned  time, 
taught  or  instructed  the  said  J.  W.  P.  or  caused  him  to  be  taught  or 
instructed  in  the  said  art  of  [«  'pawnbroker']  which  he  the  defendant  used, 
by  the  best  means  that  he  could,  or  in  any  other  manner  whatsoever,  as  he 
ought  to  have  done  according  to  the  form  and  effect  of  his  said  covenant  in 
that  behalf:  And  the  plaintiffs  further  in  fact  say,  that  the  defendant  did 
not  nor  would,  after  the  making  of  the  said  indenture  and  during  the  last- 
mentioned  time,  or  any  part  thereof,  find  unto  the  said  J.  W.  P.  sufficient 
meat,  drink  or  lodging,  (c)  or  any  meat,  drink  or  lodging  whatsoever,  accord- 


(c)  As  to  when  a  master  can  recover  for      actually  apprenticed,  AUwaicrs  v.  Courtney, 
board  and  lodging  for  a  jm;)j7  before  he  is       1  Car.  &  M.  51. 
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ing  to  the  form  and  effect  of  his  said  covenant  in  that  behalf,  but  liath 
hitherto  wholly  neglected  and  refused  and  still  neglects  and  refuses  so  to  do, 
contrary  to  the  said  indenture  and  the  said  covenant  of  the  defendant  in  that 
behalf  so  made  as  aforesaid  ;  and  so  the  plaintiffs  in  fact  say,  that  the 
defendant,  although  often  requested  so  to  do,  hath  not  kept  with  the  plaintiffs 
the  said  covenants  so  by  him  made  with  the  plaintiffs  as  aforesaid,  but  hath 
broken  the  same,  and  to  keep  the  same  with  the  plaintiffs  hath  hitherto 
wholly  neglected  and  refused  and  still  doth  neglect  and  refuse  ;  to  the  damage 
of  the  plaintiffs  of  £ ;  and  therefore  they  bring  their  suit,  &c. 


CHARTER  PARTIES. 

When  a  charter  party  is  under  seal,  the  declaration  should  be  in  covenant,  or  it  may 
be  in  debt  if  the  action  be  merely  for  the  nonpayment  of  money ;  and  the  action  should 
be  founded  upon  tlic  deed.  See  the  forms  in  assumpsit,  referred  to  cmtc,  108;  Porter 
V.  Izat,  1  M.  &  W.  381 ;  Walter  v.  Fothergill,  7  C.  &  P.  392;  forms  in  covenant, 
2  Chit.  PL  7th  ed.  37G ;  Abb.  Ship,  by  Seijt.  Shee,  Index,  "  Charter  Party." 


GOODWILL  OF  A  BUSINESS. 


Against  Defendant  for  a  Breach  of  Covenant  not  to  practise  as 
a  Surgeon  within  certain  limits. 

Rawlinson  v.  Clarke,  14  M.  &  W.  187  ;  and  see  ante,  123,  Form  2. 


HEIRS  AND  DEVISEES. 


Declaration  in  Covenant  against  an  Heir  and  Devisee,  (d) 

Venue.']     To  wit,  A.  B.  by ,  his  attorney,  complains  of  C.  D.,  heir  of 

G.  H.  deceased  [and,  if  the  fact,  "  which  said  G.  H.  in  his  lifetime  was  heir 

(d)  By  11  Geo.  4  &  1  Will.  4,  c.  47,  all  manner  as  the  heir  wonld  be,  or  for  not  con- 
Wills  and  testamentary   limltalions,   disposi-  fcssing  the  lands  or  tenements  descended, 
lions  or  appointments,  made  of  or  concerning  By  sect.  4,  if  there  is  no  lieir-at-law,  ac- 
any  lands,  tenements  or  hereditaments,  or  any  tions  maybe  maintained  against  the  devisee 
rent,  profit,  term  or  charge  out  of  the  same,  alone. 

whereof  any  person  at  the  time  of  his  decease  By  ss.  6  and  8,  the  heir  and  devisee  are 

shall  be  seised  in  fee  in  possession,  reversion  each  made  answerable  for  debts,   although 

or  remainder,  or  have  power  to  dispose  of  by  they  may  sell  the  estate  before  action  brought, 

will,  shall  be  taken  as  against  persons  with  to  the  value  of  the  lands  sold, 

whom  the  testator  shall  have  entered  into  any  Tiie  former  stat.  3  &;  4  Will.  &c  Mary,  c.  14, 

bond,  covenant,  or  other  specialty  binding  ou  did  not  extend  to  actions  of  ciuenant ;  Wilson 

his  heirs,  to  be  fraudulent  and  void.  Kmibleij,  7  East,  127.     See  the  excellent  note 

By  sect.  3,  every  creditor  by  bond,  cove-  on  tiiis  subject,  and  the  pleadings  connected 

nant  or  other  specialty,  may  maintain  any  therewith,  2  Saunders,  7  ;  and  Farley  v.  /Jn- 

action  of  debt  or  covenant  against  the  heir  and  ant,  3  Ad.  &:  E.  839,  cited  infra  ;  Hunting  v. 

such  devisees,  or  the  devisees  of  such  first-  Sheldrake,  9  M.  &  \V.  256.     Covenant  by 

mentioned  devisees,  j'untly ;  and  such  devi-  heir  on  a  lease,  post,  479,  Form  4. 
sees  shall  be  liable  for  a  false  plea  in  the  same 
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of  X.  Y.  {the  obligor)  (b)  ],  and  E.  F.  devisee  of  the  said  G.  H.  of  divers 
lands  and  tenements,  which  were  of  the  said  G.  H.  deceased,  at  the  time  of 
his  death,  by  his  last  will  and  testament,  '.vho  have  been  summoned  to  answer 
the  said  plaintiff  in  an  action  of  covenant.  For  that  whereas  in  the  lifetime 
of  the  said  G.  H.,  to  wit,  on  [t^c],  by  a  certain  indenture  then  made  between 
the  defendant  of  tlie  one  part,  and  the  said  G.  H.  of  the  other  part,  which 
indenture,  sealed  with  the  seal  of  the  said  G.  H.,  the  plaintiff  now  brings 
here  into  Court,  the  said  G.  H.  did  for  himself,  his  heirs,  (c)  executors  and 
administrators,  covenant  [^-c],  that  he  the  said  G.  H.,  his  heirs  [_^-c.  set  out 
the  covenant  as  usual']  ;  and  although  the  time  so  appointed  for  payment  of 

the  said  sum  of  £ and  interest  elapsed  before  the  death  of  the  said 

G.  H.,  (d)  nevertheless  the  said  G.  H.  in  his  lifetime  did  not  pay,  nor  have 
the  defendants,  nor  hath  either  of  them,  since  the  death  of  the  said  G.  H., 

paid  to  the  plaintiff  the  said  sum  of  ^ and  interest  for  the  same  on  the 

day  so  appointed  for  payment  thereof,  or  at  any  other  time  ;  and  there  is 
now  due  and  owing  to  the  plaintiff,  for  and  on  account  of  the  said  sura  of 

£ and  interest,  a  large  sum  of  money,  to  wit,  £- ,   contrary  to  the 

said  indenture;  to  the  plaintiff's  damage  of  ^ ,  and  therefore  he  brings 

his  suit,  &c. 

INDEMNITY. 

See  forms  of  declarations  on  covenants  of  indemnity,  Saward  v.  Amtey,  2  Blng.  519  ; 
Amori/  V.  Bwdrick,  5  B.  &  Aid.  712;  2  Chit.  R.  329,  S.  C. ;  Fo^de  v.  Welch,  1  B. 
&  C.  29  ;  JVas7;  v.  Palmer,  5  M.  &  Sel.  374.  By  administrator  for  not  indemnifying 
intestate  against  annuity  granted  to  third  party,  Car?-  v.  Roberts,  5  B.  &  Ad.  78.  For 
not  indemnifying  for  liabihties  incurred  under  a  former  deed,  Gillett  v.  Abbott,  7  A. 
&  E.  783 ;  Carr  v.  Roberts,  5  B.  &  Ad.  78.  By  assignor  of  lease  against  assignee, 
post,  Form  3,  p.  478. 

INSURANCE. 


The  proper  remedy  on  a  policy  of  insurance  is  debt  or  covenant,  when  the  instru- 
ment is  under  seal ;  see  forms,  2  Chit.  PI,  7th  ed.  382 ;  Andrexcs  v.  Ellison,  6  Moore, 
]  99,  201 ,_  note ;  Wliitehcud  v.  Friee,  2  C.  M.  &  R.  447.  The  forms  in  assumpsit,  ante, 
141,  will  in  general  apply  in  covenant,  with  the  necessary  formal  alterations  suitable  to 
the  latter  form  of  action.  A  general  form  of  declaring  against  the  two  public  incorpo- 
rated insurance  companies  is  provided  by  G  Geo.  1,  c.  18,  s.  4 ;  11  Geo.  1,  c.  30,  s.  43. 
Sec  Hughes  OH  Insurance.  Sec  a  form  in  covenant  against  a  party  for  making  void 
an  insurance  on  his  life  by  going  beyond  the  limits  covered  by  the  policy,  Vyse  v. 
Wakefield,  C  M.  &  W.  422 ;  8  Dowl.  377 ;  S.  C.  in  error,  7  M.  &  W.  126. 


(b)  This  is  necessary  when  the  declaration  ((/)  It  was  decided  in  Farley  v.  Briaiit,  3 
seeks  to  charge  the  heii  of  the  lieir  of  the  Ad.  &  E.  839,  upon  the  former  statute  of  3 
obligor ;  2  Saund.  7  ;  Cro.  Car.  151  ;  Vin.  &  4  Will.  4,  c.  14,  that  a  devisee  was  not  lia- 
Abr.  tit.  "  Heir,"  K.  2.  pi.  1(5.  ble,  unless  the  debt  was  due  before  the  death 

(c)  The  heir  is  not  liable,  unless  the  cove-  of  the  testator:  and  semble,  the  same  con- 
nantee  eipresshi  bound  his  heirs ;  2  Saund.  slruction  wouldbepulonllGeo.4&  lWill.4. 
134,  note  (1),  136.  ^ 
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LEASES. 


r 


Obs.  When  the  action  is  for  rent  due  on  a  lease  executed  by  the  lessee,  either  debt  or 
covenant  may  be  maintained  by  the  lessor  or  his  assignees,  or  representatives, 
against  the  lessee  or  his  assignees,  or  representatives;  ante,  428.  There  is  this 
exception,  that  where  the  landlord  has  accepted  rent  from  the  assignee,  and  has 
thus  recognized  the  assignment,  he  cannot  sue  the  lessee  in  debt;  1  Saund.  211 ; 
2  Saund.  297 ;  unte,  459.  See  forms  in  assumpsit  for  rent  on  a  demise  not  under 
seal,  ante,  147.  Where  a  claim  upon  a  lease  is  not  for  rent,  an  action  thereon 
by  the  lessor  or  lessee,  or  by  or  against  either  of  their  personal  representatives, 
must  be  in  covenant. 

In  general  a  party  suing  upon  a  lease  must  show  his  title  in  the  declaration. 
Where  the  lessor  is  the  plaintiff,  his  title  is  not  made  the  subject  of  any  special 
allegation,  because  the  lease  operates  as  an  estoppel  against  the  lessee  and  his 
assigns,  and  the  title  is  admitted,  Beckett  v.  Bradley,  7  M.  &  G.  994 ;  where 
the  lessor  has  only  an  equitable  interest,  that  fact  may  be  stated  in  tlio  declara- 
tion, in  which  case  the  covenants  to  paj'  the  rent,  &c,,  will  be  considered  as 
covenants  in  gross,  so  as  to  estop  the  defendant  from  pleading  that  the  plaintiff 
had  no  reversion  in  the  premises;  Fargeter  v.  Harris,  15  L.  J.,  11.3,  Q.  B. 
But  if  the  action  be  brought  by  the  assignee  or  representatives  of  the  lessor,  he 
must  specially  deduce  his  title  on  the  face  of  the  declaration,  and  show  how  it 
passed;  see  the  forms,  post,  479  to  482.  So  where  the  action  is  brought  by  the 
assignee  of  the  term  demised,  he  must  trace  and  set  forth  his  title  in  detail. 
As  to  the  mode  of  describing  the  estate  and  quantity  of  interest,  and  showing 
the  derivation  of  the  title,  see  Steph.  4th  ed.  334, 342  ;  1  Chit.  PI.  7th  ed..  Index, 
"  Title  Pleaded."  "  In  deducing  a  title  it  is  the  established  rule,  that  conveyances 
are  to  be  pleaded  as  they  operate,"  per  Parke,  B.,  Price  v.  Williams,  1  JM.  &  W. 
14;  Moure  V.  Earl  of  Fli/montli,  5  B.  &  Aid.  70.  Thus  if  a  deed  operate  in 
law  as  a  surrender,  it  should  be  pleaded  as  such  with  a  sursiim  reddidit,  though 
it  purport  to  be  a  conveyance;  1  Saund.  235  b,  note  9. 

The  venue  is  transitori/  in  debt  or  covenant  on  a  lease  by  the  lessor  or  his  personal 
representatives  against  the  lessee,  or  by  the  lessee  against  the  lessor;  and  in 
covenant  by  the  assignee  of  the  reversion  against  the  lessee,  or  by  the  lessee 
against  the  assignee  of  the  reversion.  But  the  venue  is  local  in  debt  by  the 
assignee  or  devisee  of  the  lessor  against  the  lessee;  and  in  debt  or  covenant  by 
the  lessor  or  his  personal  representatives,  or  the  assignee  of  the  reversion  against 
the  assignee  of  the  lessee ;  and  in  debt  (in  the  debet  and  detinet)  against  the 
executor  of  the  lessee ;  and  in  covenant  by  the  assignee  of  the  lessee  against  the 
lessor ;  1  Saund.  241  b,  c,  d,  note  G  ;  1  Chit.  PI.  7th  ed.  284.  See  as  to  the  state- 
ment of  venue  and  the  consequences  of  misstating  it,  ante,  2,  obs.  (d).  In  Boyes  v. 
Heivitson,  2  Bing.  N.  C.  575  ;  7  C.  &  P.  127,  S.  C;  in  a  local  action  of  covenant 
on  a  lease,  the  plaintiff  laid  the  venue  in  a  wrong  county,  but  as  the  locality  of 
the  premises  did  not  appear  on  the  declaration  and  no  issue  was  raised  thereon, 
it  was  decided  that  the  defendant  was  not  entitled  to  a  nonsuit;  the  defendant 
ought,  it  seems,  to  have  pleaded  that  the  venue  was  wrongly  laid ;  Richards  v. 
Easto,  3  D.  &  L.  515.  The  3  &  4  Will.  4,  c.  42,  s.  22,  gives  a  power  to 
the  Court  to  direct  local  actions  to  be  tried  in  any  county.  In  Tremcerc  v. 
Morrison,  1  Bing.  N.  C.  89,  in  a  local  action  of  covenant,  the  declaration  stated 
the  county  in  the  margin,  and  cliarged  that  the  defendant  entered  and  became 
possessed  of  the  premises,  "  to  wit,  in  the  county  aforesaid,"  and  it  was  held,  on 
demurrer,  that  this  amounted  to  a  sufficient  allegation  that  the  premises  were 
situate  in  the  county  mentioned  in  the  margin. 


1.  By  a  Lessor  against  his  Lessee  for  Non-payment  of  Rent,  {e) 
Commencement,  ante,  5.]    For  that  whereas  heretofore,  to  wit,  on  [«$c.],  (/) 

(e)  See  the  preceding  note  as  to  form  of  (/)  Tliis  is  usually  the  dale  of  the  lease, 

action  and  venue,  &c.     Declaration  for  not  but  a  mistake  would  not  be  material  if  the 

Saying  taxes,  Tremeere  \.  Morrison,  I  Bing.  words  "bearing  dale,"  &c.  were  oinilted  ; //(i/< 

r.  C.  89;    on  a  demise  of  railway  shares,  v.  Cuzettovv,  4  East,  477.    And  even  tlica  a 

Beckett  v.  Bradley,  7  M.  &  G.  994.  variance  would  be  amendable  at  the  Iriah 


, 
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by  a  certain  indenture  (g)  then  made(/<)  between  the  plaintiff  of  the  one 
part  and  the  defendant  of  the  other  part,  (i)  the  counterpart  (Jc)  of  which 
said  indenture,  [or  if  both  iiarts  of  the  deed  he  originals,  that  isy  signed  by  all 
the  contracting  parties,  say,  "one  part  of  which  indenture,"]  sealed  with  the 
seal  of  the  defendant,  the  plaintiff  now  brings  here  into  Court,  (I)  the  plaintiff 
did  demise  and  lease  [using  the  nords  of  the  lease  (wi)]  unto  the  defendant, 
a  certain  messuage  or  dwelling-house,  lands  and  premises,  (n)  situate  in  the 
county  aforesaid,  (o)  to  have  and  to  hold  the  same  unto  the  defendant,  his 

executors,  administrators  and  assigns,  from  the day  of ,  then  last 

p>ast,  to  the  full  end  and  term  of years  thence  next  ensuing  and  fully 

to  be  complete  and  ended,*  {p)  yielding  and  paying  therefore  yearly  and 
every  year  during  the  said  term  to  the  plaintiff,  his  heirs  or  assigns,  [or 
"  executors,  administrarors  or  assigns,"  as  the  case  may  be,']  the  clear  yearly 

rent  or  sum  of  £ ,  payable  quarterly,  (that  is  to  say)  on  the  25th  day  of 

March,  the  24th  day  of  June,  the  29th  day  of  September,  and  the  25th  day 
of  December,  in  each  and  every  year,  by  even  and  equal  portions,  {q)  And 
the  said  defendant  did  thereby  covenant,  promise  and  agree  to  and  with  the 
plaintiff  to  pay  or  cause  to  be  paid  to  the  plaintiff  the  said  yearly  rent  or 


{g)  This  word  imports  an  instrument  in 
writing  under  seal ;  Aveiine  v.  Whisson,  4  RI. 
&  G,  801.  By  8  &  9  Vict.  c.  106,  s.  3, 
leases  required  by  law  to  be  in  writing  must 
(after  1st  Oct,  1845)  be  by  deed. 

(/i)  Declaration  stated,"  by  indenture pur- 
porting  to  be  made  between  [(^"c.]  it  was  wit- 
nessed that"  [(S)C.],  held,  after  plea,  sufficiently 
certain;  Bagnon  v.  Bailey,  8  Bing.  256. 

(i)  State  all  the  parties  to  the  deed  truly ; 
see  Mavelston  v.  Falmerston,  2  C.  &  P.  474  ; 
M.  &  Mai.  6 ;  Arnold  v.  Revoult,  1  B.  &  B. 
433. 

(k)  It  is  no  variance  where  the  profert  is  of 
"  the  said  indenture,"  to  give  in  evidence  a 
counterpart;  Pearse  v.  Morris,  3  B.  &  Ad.  396. 

(/)  As  to  profert,  see  ante,  35,  note  (s). 

(m)  The  legal  effect  may  be  stated ;  Wilso7i 
V.  Bratnhall,  1  Y.&J.  2.  Variance  in  stating 
power  to  lease;  Portmore  v.  Bium,  1  B.  & 
C. 694. 

(?i)  It  is  unnecessary  and  not  usual  to 
describe  the  premises  fully;  1  Saund.  233, 
n.  (2);  2  Saund.  366,  n.  (1).  A  variance 
■would  be  amendable  at  the  trial. 

(o)  As  to  the  statement  of  the  local  de- 
scription, &c.,  see  supra,  obs. ;  when  the 
venue  is  transitory  it  need  not  be  stated  in  the 
declaration  where  the  premises  are  situate. 

(p)  The  term  for  which  the  premises  are 
demised  should  be  stated;  Turner  \,  Lamb, 
2  D.  &  L.  871  ;  S.  C.  14  M.  &  W.  412. 
Sometimes  the  habendum  runs  "determinable 
nevertheless  as  hereinafter  mentioned,''  and 
the  lease  subsequently  contains  a  clause  for  de- 
termining the  lease  by  written  notice  at  the  end 
of  seven  or  fourteen  years.  In  this  case  add 
the  words  "  determinable,"  &c.,  and  set  forth 
the  clause  alluded  to  in  the  declaration,  and 


after  showing  the  lessee's  entry,  if  the  lease 
has  been  determined  by  the  notice,  show  the 
fact  as  follows  :  "  and  the  plaintiff  avers  that 
afterwards  and  during  the  said  term  of  twenty- 
one  years,  to  wit,  at  the  expiration  of  the  first 
seven  years  of  the  said  term,  that  is  to  say, 
on  [iS)"e.],  the  said  term  was  ended  and  de- 
termined by  virtue  of  a  certain  notice  in 
writing,  given  by  the  defendant  to  the  plain- 
tiff six  calendar  months  before  the  expiration 
of  the  first  seven  years  of  the  said  term  of 
twenty-one  years,  to  wit,  on  [(5)'c.],  of  his  the 
defendant's  intention  to  quit  the  said  pre- 
mises and  desire  to  determine  the  said  term 
at  the  expiration  of  the  said  first  seven  years 
of  the  said  term  of  twenty-one  years."  But 
where  the  habendum  is  for  twenty-one  years 
absolutely,  a  power  to  determine,  contained 
in  a  separate  clause,  not  before  referred  1o, 
need  not  be  noticed  ;  Hill  v.  Saunders,  1  C. 
&  P.  80;  infra,  note  (o). 

(q)  The  reddendum  should  be  stated  in  the 
terms  of  the  lease.  The  common  form  is  to 
the  above  efTect,  If  there  be  any  exception  in 
the  reddendum  it  should  be  stated :  in  Vava- 
sour V.  Ormrod,  6  B.  &  C.  430,  the  reserva- 
tion was  "  except  as  hereinafter  mentioned," 
refening  to  a  subsequent  proviso,  by  which  a 
deduction  vvas  to  be  made  in  a  certain  event, 
which  had  not  happened :  Held,  a  variance  to 
state  the  reservation  as  absolute.  But  where 
a  lease  contained  a  distinct  proviso  that  if  a 
certain  event  should  happen  after  the  execu- 
tion of  the  lease,  the  rent  reserved  should  be 
reduced,  it  was  held  that  the  covenant  to  pay 
rent  might  be  declared  on  as  an  absolute 
covenant;  Grogan  v.  Magan,  1  Alcock  & 
Napier,  366  {Irish);  and  see  Thibault  v. 
Gibson,  12  JM.  &  W.  88. 
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sum  of  £ ,  at  and  upon  the  said  several  days  and  times  whereon  the 

same  was  so  reserved  and  made  payable.     By  virtue  of  which  said  demise 

the  defendant  afterwards,  to  wit,  on  the  said day  of ,  a.  d. , 

[</ay  the  term  began,  or  if  it  began  as  from  a  day  before  the  date  of  the  lease, 
state  the  day  of  the  date  of  the  lease,'\  entered  into  tlie  said  demised  tenements, 
and  was  possessed  thereof  for  the  said  term.  (?)  Nevertheless  the  plaintiff 
in  fact  saith,  that  after  the  making  of  the  said  indenture,  and  during  the  said 

term,  and  before  the  commencement  of  this  suit,  to  wit,  on  the day  of 

,  A.  D. ,  (s)  a  large  sum  of  money,  to  wit,  the  sum  of  £ ,  (f)  of 

the  rent  aforesaid  for  ["  o?ie"]  year,  ["  a^id  two  quarters,"  or  "  the  half  of 
another  year,"]  of  the  said  term  ending  on  the  day  and  year  last  aforesaid,  (m) 
became  and  was  due  and  owing  from  the  defendant  to  the  plaintiff,  and  still 
is  in  arrear  and  unpaid  to  the  plaintifF,-]-  contrary  to  the  said  covenant  of  the 

defendant ;  to  the  plaintiff's  damage  of  £ ,  {x)  and  therefore  he  brings 

his  suit,  &c. 


2.  Lessor  against  Lessee  for  not  repairing,  Sfc.,  and  for  removing 

Fixtures. 

Commencement,  ante,  5^]  For  that  whereas  heretofore,  to  wit,  on  [^'c], 
by  a  certain  indenture  then  made  between  the  plaintiff  of  the  one  part  and 
the  defendant  of  the  other  part,  the  counterpart  of  which  indenture,  sealed 
with  the  seal  of  the  defendant,  the  plaintiff  now  brings  here  into  Court, 
the  plaintiff  did  demise  [^proceed  as  in  the  last  form  to  the  asterisk ;]  and 
the  defendant  did  thereby  covenant,  promise  and  agree  to  and  with  the 
plaintiff,  that  he  the  defendant  should  and  would  (y)  from  time  to  time  and 
at  all  times  during  the  said  term  thereby  granted,  well  and  sufficiently  repair, 
[<5'C'.  taking  the  words  from  the  deed,  which  may  be  thus ;]  amend,  maintain, 
cleanse,  glaze,  pave,  preserve  and  keep  the  said  messuage,  tenement  or 
dwelling-house,  and  all  the  areas,  vaults,  cellars,  buildings,  drains,  sinks, 
gutters  and  appurtenances  to  the  same  belonging,  in,  by  and  with  all  neces- 
sary reparations  and  amendments  whatsoever ;  (z)  and  also  should  and 
would,  once  in  every  three  years  during  the  said  term,  at  his  and  their  own 
costs  and  charges,  paint  twice  over  in  oil  colour  in  a  workmanlike  manner 

(r)  This  is  a  usual  but  unnecessary  allega-  (x)  A  sum  sufficient  to  cover  all  arrears, 

tion;  1  Saund.  203,  note  (1).  and  interest,  if  claimed  ;  ante,  48,  note  (s). 

(s)  Tiie  last  quarter  day  on  which  any  part  (y)  Set  out  tlie  covenants  verbatim   fruni 

of  the  arrears  claimed  accrued  due.  the  deed  in  the  past  tense. 

(t)  The  plaintiff  may  recover  less  than  lie  (s)  If  there  be  any  qualification  or  proviso 
charges  to  be  due ;  but  it  is  not  judicious  to  in  the  covenant  that  the  landlord  shall  pro- 
claim in  the  declaration  more  than  the  exact  vide  timber  or  materials,  it  must  be  staled, 
sum  due,  because  as  to  the  excess,  the  plain-  and  there  must  be  an  allegation  that  the  land- 
tift'  may  be  subjected  to  the  costs  of  a  plea  lord  performed  such  condition  precedent,  or 
thereto.  offered  so  to  do,  &c.;  Thomas  v.  Ciuiwatlader, 

(u)  Or  "  and  then  elapsed"  or"  last  elaps-  Willes,  K.  490;  Lewis  v.  H'ells,  7  C.  &  P. 

ed  ;"  see  Henneker  v.  Turner,  4  B.  &  C.  157  ;  222 ;  Campbell  v.  Jones,  6  T.  R.  571  j  Leiy 

ante,  431,  note  (6).  v.  Herbert,  7  Taunt.  314. 
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all  the  outside  wood-work,  iron-work  and  spouts  about  or  belonging  to  the 
said  messuage,  tenement  or  dwelling-house  which  had  usually  been  or  ought 
to  be  painted  ;  and  the  same  premises  being  so  well  and  sufficiently  repaired, 
supported,  sustained,  maintained,  purged,  paved,  glazed,  painted,  amended 
and  kept  in  repair,  and  all  additions  and  improvements  that  might  be  made 
or  added  thereto,  should  and  would  at  the  end  or  other  sooner  determination 
of  the  said  term  tliereby  granted,  which  should  first  happen,  peaceably  and 
quietly  leave,  surrender  and  yield  up  unto  the  plaintiff,  together  also  with  the 
several  fixtures,  matters  and  things  mentioned  and  set  forth  in  the  schedule 
or  inventory  thereunder  written,  in  good  plight  and  condition,  [reasonable 
use  and  wear  thereof  and  casualties  by  fire  happening  thereto  in  the  mean- 
time only  excepted,  («)]  as  by  the  said  indenture  fully  appears.  By  virtue 
of  which  demise  the  defendant  then  entered  (6)  into  the  said  demised  pre- 
mises with  the  appurtenances,  and  became  and  was  thereof  possessed,  and 
continued  so  thereof  possessed,  from  thence  until  tlie  said  demise  ended  and 

determined,  to  wit,  the day  of ,  a.  d. ,  [or  if  the  term  had  not 

exinred  when  the  writ  was  issued,  say,  "hitherto;"]  Yet  the  defendant  did 
not  nor  would,  from  time  to  time  after  the  making  of  the  said  indenture  and 
during  the  said  term  thereby  granted,  well  and  sufficiently  repair  \_^c.  follow- 
ing the  rvords  in  the  deed]  or  amend,  maintain,  cleanse,  glaze,  pave,  pre- 
serve or  keep  the  said  messuage,  tenement  or  dwelling-house,  or  the  areas 
[^'c]  or  appurtenances  to  the  same  belonging,  or  any  or  either  of  them  or 
any  part  thereof,  in,  by  or  with  all  or  any  necessary  reparations  or  amend- 
ments ;  but  on  the  contrary  thereof,  (c)  the  defendant,  after  the  making  of 
the  said  indenture  and  during  the  said  term  and  whilst  he  was  so  possessed 
of  the  said  demised  premises,  with  the  appurtenances  as  aforesaid,  to  wit, 

on  the day  of ,  a.  d, ,  [aiiy  day  after  the  date  of  the  lease,  and 

after  the  commencement  of  the  demise,  and  about  the  time  the  non-revair  hegan,~\ 
and  from  thence  for  a  long  time,  to  wit,  until  the  end  of  the  said  term  [or 
if  the  term  he  not  ended  (d)  say,  "  until  the  commencement  of  this  suit,"] 
suffered  and  permitted  the  said  messuage,  tenement  or  dwelHng-house,  and 
the  areas  [<§'c.]  and  appurtenances  to  the  same  belonging,  to  be  and  con- 


(a)  It  is  necessary  to  state  any  exceptions  waste  :"  and  it  was  held  that  it  was  not  suf- 
in  the  covenant,  see  Browii  v.  Kniil,  2  B.  &  ficient  for  him  to  prove  merely  that  defendant 
B.  395;  Tempany  v.  Buniand,  4  Camp.  20  ;  had  used  the  farm  in  an  unhusbandlike  man- 
1  Chit.  PI.  7th  ed.  311 ;  Wright  y.Guddard.  ner,  but  that  the  form  of  allegation  bound  the 
8  A.  &  E.  148  ;  also  if  the  repairs  are  to  be  plaintiff  to  prove  that  defendant  had  corn- 
effected  after  notice  in  writing,  notice  in  mitted  uasfe;  and  see  Edge  v.  Pemberton,  12 
writing  must  be  averred,  ibid.  M.  &  W.  187  ;  S.  C.  1  D,  &  L.  467. 

(6)  Not  necessary  to  allege  that  a  lessee  (d)  A  covenant  to  keep  in  repair  is  broken 

for  years  cjifer«(i,  1  Saund.  203,  n.  (1);  Com.  by  non-repair  during  the  term,  though  the 

Dig.  "  Pleader,"  2  \V.  14  ;  nor  sevible,  his  term  be  not  ended ;  Luimore  v.  Robson,  1  B. 

assignee,  1  B.  £c  B.  238.  &  Aid.  584.    Meaning  of  the  term  "  habitable 

(c)  In  Harris  v.  Mantle,  3  T.  R.  307,  the  repair;  Belcher  v.  M'Intosh,  8  C.  &  P.  720. 

declaration  charged  that  the  defendant  had  Jireach  in  non-repair  of  eiternat  walls,  &c.; 

not  used  the  farm  in  a  husbandlikc  manner.  Green  v.  Eales,  2  Q.  B.  225. 
"  but  on  the  contrary  thereof  had  committed 
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tinue,  and  the  same  were,  for  and  during  all  the  time  last  aforesaid,  ruinous, 
prostrate,  fallen  down  and  in  great  decay  for  want  of  needful  and  necessary 
maintaining,  supporting,  upholding,  repairing  and  keeping  the  same,  (besides 
reasonable  use  and  wear  thereof,  and  although  no  casualty  happened  thereto 
by  fire ;  (e))  and  the  plaintiff  further  saith,  that  the  defendant  did  not  nor 
would,  once  in  every  three  years  during  the  said  term  at  his  own  costs  and 
charges,  paint  twice  over  in  oil  colour  in  a  workmanlike  manner,  the  outside 
wood-work,  iron-work  and  spouts  about  or  belonging  to  the  said  messuage, 
tenement  or  dwelling-house  which  had  usually  been  or  ought  to  be  painted 
according  to  the  true  intent  and  meaning  of  his  said  covenant  in  that  behalf; 
and  the  plaintiff  further  in  fact  saith,  that  the  defendant  at  the  end  of  the  said 

term,  to  wit,  on  the day  of ,  a.  d. ,  left  the  said  premises  scout 

of  repair  and  in  such  bad  order  and  condition  as  aforesaid,  (besides  [i^c.], 
although  [^-c.],)  contrary  to  his  covenant  in  that  behalf;  and  the  plaintiff  in 
fact  further  saith,  that  the  defendant  did  not  nor  would  at  the  end  and 
determination  of  tlie  said  term  as  aforesaid,  leave,  surrender  or  yield  up  unto 
the  plaintiff  the  said  fixtures,  matters  and  things  mentioned  and  set  forth  in 

the  said  schedule  or  inventory,  being  of  great  value,  to  wit,  £ ,  or  any 

or  either  of  them,  in  good  plight  or  condition,  according  to  the  said  covenant 
of  the  defendant  in  that  behalf;  (/)  but  on  the  contrary  thereof,  the  de- 
fendant at  the  end  and  determination  of  the  said  term  neglected  and  refused 
so  to  do,  [although  not  prevented  from  so  doing  by  the  reasonable  use  and 
wear  thereof  during  the  said  term,  and  although  no  casualty  by  fire  happened 
to  any  or  either  of  the  said  fixtures,  [^c]  during  the  said  term,  (g-)]  [and 
then  wrongfully  pulled  down  and  removed  the  same  from  the  said  premises, 
and  converted  the  same  to  his  the  defendant's  own  use,  (/?)]  contrary  to  the 
said  covenant  of  the  defendant  in  that  behalf;  by  reason  whereof,  and  of  the 
said  demised  premises  having  been  so  left  in  such  bad  repair,  order  and  con- 
dition as  aforesaid,  the  plaintiff  was  hindered  and  prevented  from  demising 
or  letting  the  same  on  such  advantageous  terms  as  he  otherwise  might  and 
would  have  done,  and  the  said  premises  have  been  useless  and  unproductive 
for  a  long  time,  to  wit,  from  the  end  of  the  said  term  hitherto  ;  to  the 
damage  of  the  plaintiff  of  £ ,  (j)  and  therefore  he  brings  his  suit,  &c. 


{e)  Although  there  be  a  covenant  to  repair  (^)  Exceptions  like  this  must  be  noticed  in 

uj'ter  notice,  yet  if  there  be  a  general  covenant  the  breach;  Wright  v.Goddard,8  A.&i.E.\A8. 

to  repair,  the  action  may  be  grounded  ou  the  (/i)    N'oluntary  waste,  such   as   removing 

laUer  covenant,  which  is  independent ;  JJ.cey.  wipdows,  inc.  must  be  tifirmatiielit  stated  in 

ilieux,4B.&  C.606;  iroo<i  v. Daj/, 7  Taunt,  .the declaration;  J\J(ir/j/t  v.  Ci7/mm",  7  A. & E. 

646.     Evidence,  Sec,  Manhyw.Goniug,  4  B.  ')  io  ;  Edge  v.  Pemberlon,  12  M.  &  \V.  Ib7. 

N.C.  451.    If  breaches  are  assigned  on  each  See  a  form  for  removing  a  greenhouse.  West 

of  the   covenants,  the  damages   from   each  v.  Hlukeicau,  2  M.  &  G.  729. 

should  be  separately  stated;   Wright  v.  Ood-  (i)    In  actions  of  this  kind  the  nge  and 

dard,6  A.  iSc  E.  148.  condition  of  tiie  premises  at  the  lime  when 

(/)  Under  this  allegation  damages  for  the  the  tenancy  commenced  must  be  considered, 

loss  of  the  use  of  the  premises  while  under-  4  Ding.  N.  (,\  451  ;   3  ihid.  4;  Btndett  v. 

going  repair  may  be  recovered  ;  ll'uix/j  v.  i^i»pe,  Withers,  7  A.  ^  E.  136;    Hart  v.  Windsor, 

6  C.  &  r,  782;  .*>'.  C.  1  Bing.  N.  C.  467.  12  M.  &  W.  77,  per  I'arkc,  B.;   and  the 


478 


DECLARATIONS  IN  COVENANT  :— LEASES. 


3.  By  Lessor  against  Assignee  for  Non-payment  of  Rent,  and  not 

Repairing,  (k) 

Commencement,  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  [^^c, 
proceed  as  in  the  preceding  forms  to  the  end  of  the  statement  of  the  lease  granted 
to  the  lessee,  and  covenants  hy  him  applicable  to  the  case,  and  the  lessee's 
entry] ;  and  the  plaintiff  in  fact  saith,  that  after  the  making  of  the  said 
indenture,  and  during  the  said  term  thereby  granted,  to  wit,  on  \_8jC.'],{l) 
all  the  estate,  right,  title,  interest,  term  of  years,  then  to  come  and  unex- 
pired, property,  profit,  claim  and  demand  whatsoever  of  the  said  E.  F.,  of 
and  in  and  to  the  said  demised  premises  with  the  appurtenances,  by  assign- 
ment thereof  then  made,  legally  came  to  and  vested  in  the  defendant ;  (to) 
whereupon  (he  defendant  then  {n)  entered  into  and  upon  the  said  demised 
premises,  and  then  became  possessed  thereof,  (o)  and  continued  so  possessed 
thereof  from  thence  hitherto ;  [or  "  from  thence  until  the  expiration  of  the 
said  term,"  according  to  the  fact,  (p)]  yet  the  plaintiff  saith  that  \_S^c.  state 
the  breaches  as  in  the  preceding  forms,  taking  care  to  show  that  the  breach 
occurred  after  the  assignment,  as  that  "  during  the  said  term  and  after  the 
said  assignment,  to  wit,  on  [^'c]  a  large  sum  [<^'C.]  of  the  rent  [^'c]  for 
[^•c]  became  due  from  the  defendant  [<^"C.],"  or   "  that  during  the  said 


measure  of  damages  is  not  the  amount  that 
would  be  required  to  put  the  premises  into 
repair,  but  the  amount  to  which  the  reversion 
is  injured  by  the  premises  being  out  of  repair ; 
Doe  V.  Rowlands,  9  C.  &  P.  734.  If  the  re- 
version be  immediate,  damages  for  the  loss  of 
time  whilst  the  premises  are  being  repaired 
are  recoverable;  Woods  v.  Pope,  1  B.  N.  C. 
467;  S.C.6C.  &  P.  782. 

(/c)  See  form,  &c.  Hurley  v.  King,  2  C. 
M.  &  R.  18.  As  to  the  liability  of  the  as- 
signee of  a  lease,  see  Harrison's  Woodfall, 
tit.  "  Assignees ;"  post.  Pleas  in  Covenant, 
tit.  "  Lease,"  Forms  3,  4,  and  notes,  p.  495. 
The  liability  is  confined  to  breaches  of  cove- 
nant running  with  the  land,  committed  while 
the  party  continues  to  be  assignee;  id.  An 
heir  (Derisley  v.  Custance,  4  T.  R.  75,)  or  an 
executoi  (1  Saund.  1  a,  note ;  1  Salk.  309, 317,) 
may  be  charged  in  this  form  for  breach  of  co- 
venant after  he  becomes  interested,  but  not  an 
underlessee;  Ilolford  v.  Hatch,  Cowp.  766; 
Doug.  183,  445.  A  mortgagee  who  takes 
an  assignment  of  the  whole  of  the  lessee's 
terra,  by  way  of  security,  is  liable  as  assignee 
to  the  lessor,  although  he  never  entered  or 
look  possession ;  Williams  v.  Bosanquet,  1 
B.  &  B.  238.  Indeed,  in  order  to  charge 
the  assignee  in  this  form,  the  original  cove- 
nant with  the  lessor  need  not  contain  the 
word  "  assigns  ;"  Smith  v.  Arnold,  3  Salk.  4. 

(/)  Any  day  before  the  breaches  of  cove- 
nant occurred. 


(m)  As  the  lessor  is  supposed  not  to  know 
precisely  how  the  defendant  became  assignee, 
and  that  fact  is  more  peculiarly  within  the 
defendant's  knowledge,  this  general  state- 
ment of  the  title  and  liability  of  the  latter 
suffices  as  against  him  ;  see  1  Saund.  112  b, 
note  (1);  Steph.  PI.  4th  ed.  250.  It  is  the 
proper  form  against  any  party  who  is  charged 
as  assignee  in  law,  as  an  executor,  &c.  of  the 
lessee,  &c.  who  enters  ;  Acland  v.  Pring,  2 
M.  &  G.  937.  And  an  executrix  of  an  as- 
signee may  be  charged  in  this  form,  though 
she  has  never  entered  or  taken  the  profits; 
Wollaston  v.  Hakewell,  2  M.  &  G.  321 ;  post, 
495,  note  (i).  Where  the  defendant  is  assig- 
nee of  part  only  of  the  premises,  he  should  be 
declared  against  accordingly;  see  Curtis  v. 
Spitty,  1  Bing.  N.  C.  756,  cited  post,  495, 
note  (I). 

(jj)  Not  necessary  to  allege  an  entry 
against  a  lessee  or  assignee  for  years ;  1 
Saund.  203,  n.  (1). 

(o)  This  allegation  seems  not  to  be  neces- 
sary, see  supra,  note(r),  p.  475;  Turner  v, 
Richardson,  7  East,  340,  note  (a). 

(p)  Where  the  declaration  alleged  that  de- 
fendant continued  in  possession  until  the  end 
of  the  term,  and  whilst  he  was  in  possessiob 
as  such  assignee  suffered  non-repair,  and  thfe 
proof  was,  that  he  ceased  to  be  assignee  be- 
fore the  end  of  the  term  ;  held  no  variance ; 
Bxirnett  v.  Lynch,  6  B.  &  C.  589. 
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term,  and  after  the  said  assignment,  defendant  did  not  nor  would  repair 
[^c],  but  on  the  contrary  thereof  defendant,  during  the  said  term,  and  after 
the  said  assignment,  to  wit,  on  [Src.']  suffered  [<5'c.]" 


4.  Bi/  the  Heir  of  the  Lessor  against  the  Lessee,  (g) 
Commencement,  ante,  5.]  For  that  whereas  one  E.  F.,  now  deceased, 
before  and  at  the  time  of  the  demise  hereinafter  mentioned,  was  seised  in  his 
demesne  as  of  fee  (r)  of  and  in  the  tenements  hereinafter  mentioned  to  have 
been  demised,  and  being  so  seised,  (s)  heretofore,  to  wit,  on  [^c.  state  the 
lease  and  the  covenants  broken,  and  the  lessee's  entry,  as  in  the  preceding 
forms  ;1  and  the  defendant  being  so  possessed,  and  the  said  E.  F.  being  so 
seised  of  the  said  reversion  of  and  in  the  said  demised  premises,  he  the  said 
E.  F.  afterwards,  and  during  the  said  term,  to  wit,  on  [»§-c.]  died  so  seised 
of  the  said  reversion  of  and  in  the  said  demised  premises  ;  whereupon  and 
whereby  the  said  reversion  of  and  in  the  said  demised  premises  then  descended 
and  came  to  the  plaintiff  as  [soil]  (t)  and  heir  of  the  said  E.  F.  deceased ; 
and  thereby  the  plaintiff  then  became  and  was  and  still  is  seised  of  the  said 
reversion  of  and  in  the  said  tenements  in  his  demesne  as  of  fee  ;  yet  [^c. 
assign  breaches  as  usual,  showing  that  they  were  committed,  "  after  the  death 
ofthesaidE.  F." 


5.  By  the  Devisee  of  the  Lessor  against  the  Lessee,  (u) 
Commencement,  ante,  5.]  For  that  whereas  before  and  at  the  time  [<S-c. 
state  the  lessor's  seisin  in  fee — the  demise  SfC,  and  the  lessee's  entry,  as  in  the 
Form  4,  siqna ;]  and  the  said  E.  F.  being  so  seised  of  the  said  reversion  of 
and  in  the  said  premises,  [he  the  said  E.  F.  heretofore,  and  after  the  passing 
of  a  certain  act  of  parliament  made  and  passed  in  the  twenty-ninth  year  of 
his  majesty  King  Charles  the  Second,  intituled  "  An  Act  for  Prevention  of 
Frauds  and  Perjuries,"  and  before  the  1st  day  of  January,  a.  d.  1838,  (x) 


(q)  See  2  Saund.  45  a,  418,  305  a,  note  &  VV.  369. 

(13);  2Chit.P1.7thed.  413,n.(K);  1  Har.  (t)  iMust  show  how  heir,  &c.;  Lidgbirdv. 

Ind.  til.  "  Covenant;"  Jones  v.  Ai;i^,  4  JNl.  Judd  ,  7  D.  &  R.  517. 

&  Sel.  188.    And  see  a  form  in  assumpsit,  (u)  2  Saund.  235;  253,  276  a,  note(u); 

Alderman  v.  Neate,  4  M.  &  W.  704,  and  Steph.  4lh  ed.  341 ;   1  Har.  Ind.  tit.  "  Co- 

pleas.  venant." 

(r)  As  to  the  statement  of  a  freehold  title,  (i)  This  is  the  day  wlien  the  7  Will.  4  & 

see  Steph.  4lh  ed.  343.     In  Harris  v.Bevau,  1  Vict.  c.  26,  came  into  operation.     If  the 

4  Bing.  646,  the  action  was  by  the  assignee  will  was  made  after  tliat  day,  say,  "  he  tlie 

of  the  revei-sion,  and  the  declaration  alleged  said  E.  F.  heretofore  and  after  the  1st  day  of 

that  the  "  lessor  was  seiseJ,"  without  stating  January,  a.  p.   1838,  duly  made  and  pub- 

of  what  estate,  and  being  so  seised  devised,  lished  his  last  will  and  testament  in  writing, 

&c.  to  plaintiff  in  fee.     After  verdict,  held  a  signed  at  the  end  thereof  by  the  said  E.  V.  in 

sufficient  allegation  of  title.     Tlie  allegation  the  presence  of  two  credible  witnesses  present 

in  the  text  suthces,  though  the  fee  were  con-  at  the  same  time,  which  witnesses  did  then 

ditional  or  determinable  on  a  certain  event;  respectively  attest  and  subscribe  the  said  will 

Doct.  P1.287.  in  the  presence  of  the  said  K.  F."    Sec  sect.  9 

(s)  That  is,  seised  at  the  time  of  the  de-  of  the  last  act, 
mise,  per  Parke,  li.,  Smith  v.  Adkins,  8  M. 


480  DECLARATIONS  IN  COVENANT  :— LEASES. 

to  wit,  on  [4-c.],  duly  made  and  published  his  last  will  and  testament  in 
writing,  signed  by  him  the  said  E.  F.,  and  attested  and  subscribed  in  the 
presence  of  the  said  E.  F.  by  three  credible  witnesses,]  according  to  the 
form  of  the  statute  in  such  case  made  and  provided ;  and  thereby  (among 
other  things)  gave  and  devised  the  said  reversion  of  and  in  the  said  demised 
premises,  with  the  appurtenances,  unto  the  plaintiff,  to  hold  tlie  same  unto 
and  to  the  use  of  the  plaintiff,  his  heirs  and  assigns  for  ever  ;  and  the  said 
E.  F.  afterwards,  to  wit,  on  [^-c]  died  so  seised  of  the  said  reversion  of  and 
in  the  said  demised  premises,  without  altering  his  said  will  as  to  the  said 
devise  ;  whereupon  and  whereby  the  plaintiff  then  became  and  was  seised 
of  the  said  reversion  in  his  demesne  as  of  fee  ;  yet  [^c.  assign  breaches  as  in 
the  preceduig  forms,  showing  that  they  occurred  "  after  the  death  of  the  said 

E.  F. " 

— ♦— 

6.  J3i/  a  Plaintiff,  who  loas  partly  Devisee  and  yartly  Heir  of  a 
Lessor,  for  increased  Rent  (iinder  a  penal  clause)  for  converting 
pasture  Land  to  other  purposes  than  icere  allowed  by  the  Lease. 

Aldridge  v.  Howard,  4  M.  &  G.  924. 


7.  By  the  Assignee  of  the  Reversion  in  Fee  (hy  lease  and  release) 
against  the  Lessee,  (y) 

Commencement,  ante,  5.]  For  that  whereas  one  G.  H.,  at  the  time  of  the 
making  of  the  indenture  hereinafter  mentioned,  was  seised  in  his  demesne 
as  of  fee  of  and  in  the  tenements  hereinafter  mentioned  to  have  been  de- 
mised, (s)  And  being  so  seised,  heretofore,  to  wit,  on  [^c.  state  the  demise 
and  covenants,  and  lessee's  entry,  as  in  the  Forms  1,  2,  ante,  473,  475,  and 
then  proceed  as  follows :]  And  the  said  E.  F.,  being  so  seised  of  the  said 
reversion  as  aforesaid,  afterwards,  to  wit,  on  [<^c.],  by  a  certain  indenture  of 
bargain  and  sale  then  made  between  the  said  E.  F.  of  the  one  part  and  the 
plaintiff  of  the  other  part,  (which  said  indenture,  sealed  with  the  seal  of  the 
said  E.  F.,  the  plaintiff  now  brings  here  into  Court,  the  date  whereof  is  the 
day  and  year  last  aforesaid),  he,  the  said  E.  F.,  for  and  in  consideration  of  a 
certain  sum  of  money,  to  wit,  the  sum  of  5s.  then  therefore  paid  by  the 
plaintiff  to  the  said  E.  F.,  did  bargain  and  sell  the  said  [or,  "  the  said  rever- 
sion of  and  in  the  said"]  demised  tenements,  with  the  appurtenances,  to  the 


(xj)  2  Saund.   10,  275 ;  WooUon  v.  Ste-  Chil.  PI.  7th  ed.  419.    The  assignee  of  the 

phauoni,  12  M.  &  W.  129.     Statement  of  a  reversion  of  part  of  the  premises  demised  may 

conveyance  by  bargain  and  sale  inrolied,   1  sue  for  not  repairing  ;    Twynam  v.  Pickard, 

Saund.  251,  252,  256;  2  Saund.  275,  297,  2  B.  6c  Al.  105.     By  the  assignee  of  the  re- 

e. ;  2  Chit.  PI.  7th  ed.  416.     By  fine  levied,  version  against  the  administrator  of  the  lessor ; 

2  Saund.  175,  269  ;  1  Saund.  258;  2  Chit.  Perry  v.  Watts,  3  M.  &  G.  775. 
PI.  7th  ed.  419.      By  recovery  suflfered,  2  (z)  See  ante,  479,  note  (r). 
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plaintiff,  to  have  and  to  hold  the  same  to  the  plaintiff,  his  executors,  adminis- 
trators and  assigns,  from  the  day  next  before  the  day  of  the  date  of  the  said 
last-mentioned  indenture,  for  the  term  of  one  whole  year  from  thence  next 
ensuing  and  fully  to  be  complete  and  ended.  By  virtue  of  which  said  last- 
mentioned  indenture,  and  by  force  of  the  statute  made  for  transferring  uses 
into  possession,  the  said  reversion  of  and  in  the  said  demised  tenements, 
with  the  appurtenances,  became  and  was  vested  in  the  plaintiff  for  the  said 
term  so  to  him  thereof  granted  as  aforesaid,  the  further  reversion  thereof, 
with  the  appurtenances  belonging  to  the  said  E.  F.,  his  heirs  and  assigns. 
And  the  plaintiff  being  so  interested  as  aforesaid,  and  the  defendant  being 
so  possessed  of  the  said  demised  premises  for  the  residue  of  the  said  term 
so  to  him  thereof  granted,  afterwards,  to  wit,  on  [^'c]  by  a  certain  inden- 
ture of  release  then  made  between  the  said  E.  F.  of  the  one  part  and  the 
plaintiff  of  the  other  part,  and  which  last-mentioned  indenture,  sealed  with 
the  seal  of  the  said  E.  F.,  the  plaintiff  now  brings  here  into  Court,  the  date 
whereof  is  the  day  and  year  last  aforesaid,  he,  the  said  E.  F.,  for  and  in 

consideration  of  a  certain  sum  of  money,  to  wit,   the  sum  of  £ then 

paid  to  him  by  the  plaintiff,  did  grant,  (a)  bargain,  sell,  alien,  release  and 
confirm  unto  the  plaintiff  and  his  heirs  the  said  demised  premises,  with  the 
appurtenances,  to  have  and  to  hold,  [^c.  set  out  the  habendum  as  in  the  deecL'] 
By  virtue  of  which  said  last-mentioned  indenture,  and  by  force  of  the 
statute  made  for  transferring  uses  into  possession,  afterwards  and  during 
the  continuance  of  the  said  term  by  the  said  first-mentioned  indenture 
granted,  to  wit,  on  the  day  and  year  last  aforesaid,  he,  the  plaintiff,  became 
and  was,  and  from  thence  hitherto  hath  been  and  still  is  seised  in  his  demesne 
as  of  fee  of  and  in  the  said  reversion  of  and  in  the  said  demised  tenements 
with  the  appurtenances  ;  {b)  yet  [^^c.  state  the  breaches  as  in  the  forms,  ante, 
474  and  477,  alleging  that  they  occurred  after  "  the  plaintiff  became  seised 
as  aforesaid." 


8.  By  the  Assignee  of  a  Lessor,  being  a  Termor,  against  the 

Lessee,  (c) 

Commencement,  ante,  5.]  For  that  whereas  one  E.  F.,  before  and  at  the 
time  of  the  demise  hereinafter  mentioned,  was  lawfully  possessed  of  the 
tenements  and  premises,  witii  the  appurtenances,  hereinafter  mentioned  to 
have  been  demised  to  the  defendant,  (that  is  to  say,)  for  the  residue  and 
remainder  of  a  certain  term  of  years,  to  wit,  of years,  commencing 

(a)  See  Stephen,  4tlied.  339,  from  which  it  from  the  title  in  fee,  but  tliere  is  an  exxep- 
seems  that  it  would  be  more  correct  to  plead  tiun,  where,  as  in  the  above  case,  the  action  is 
the  conveyance  as  a  release  only,  such  being  mainly  grounded  on  the  lease,  and  the  title 
its  legal  effect.     See  8  &  9  Vict.  c.  106.  is  alleged  as  matter  of  inducement  only  ; 

(b)  Misdescription  of  legal  effect  of  con-  Stephen,  4th  ed.  337.  An  underlessee  of  a 
veyance,  Scott  v.  Godwin,  li,  k  V.  67.  termor  may  enforce  a  covenant  entered  into 

(c)  In  general  the  commencement  of  par-  with  the  latter  by  a  previous  undertenant ; 
ticular  estates  must  be  shown  that  it  is  traced  Wright  v.  Burroughs,  C.  1'.,  Nov.  10,  1846. 
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from  the day  of ,  a.  d. ,  to  come  and  unexpired  therein,  and 

being  so  possessed  thereof,  heretofore,  to  wit,  on  iSfC.']  by  a  certain  indenture 
[^SfC.  here  state  the  lease  and  covenants  broken,  and  the  lessee's  entry,  as  ante, 
4^74!,  Form  1.]  And  the  defendant  being  so  possessed  of  the  said  premises, 
and  the  said  E.  F.  being  possessed  of  and  in  the  said  reversion  therein,  he 
the  said  E.  F.  heretofore,  to  wit,  on  [c^'c]  aforesaid,  by  his  certain  deed  poll, 
indorsed  on  the  said  indenture  and  duly  signed  by  him  and  sealed  with  his 
seal,  and  which  the  plaintiff  now  brings  here  into  Court,  the  date  whereof  is 
the  day  and  year  last  aforesaid,  for  the  considerations  therein  mentioned,  did 
bargain,  sell,  assign,  transfer  and  set  over  unto  the  plaintiff,  his  executors, 
administrators  and  assigns,  the  said  reversion  of  and  in  the  said  demised 
premises  as  by  the  said  deed  poll  fully  appears,  whereupon  and  whereby  the 
plaintiff  then  became  and  was,  and  from  thence  hitherto  hath  been  and  still 
is  possessed  of  the  said  reversion  of  and  in  the  said  tenements  with  the 
appurtenances ;  yet  the  plaintiff  in  fact  saith  that  [state  the  breaches  as  in 
the  forms,  ante,  474^  and  477,  shoyv'mg  that  they  occurred  "  after  the  plaintiff 
became  possessed  of  and  in  the  said  reversion  as  aforesaid." 


9.  £i/  the  Executor  of  the  Lessor  (a  Termor)  against  the 

Lessee,  {d) 

Commencement  as  Executor,  ante,  15,  Form  15  :]  For  that  whereas  [^c. 
state  that  the  lessor  was  possessed  of  a  term  (e)  as  in  the  Form  8,  ante,  481, 
unless  the  action  be  confined  to  breaches  of  covenant  committed  in  the  lifetime 
of  the  testator  :  and  after  showing  the  lease  and  covenants  and  lessee's  entry,  as 
in  the  Forms  1,  2,  ante,  474,  475,  proceed  thus ;]  And  the  defendant  being 
so  possessed  of  the  said  premises,  and  the  said  E.  F.  being  so  possessed  as 
aforesaid  of  and  in  the  said  reversion  of  and  in  the  said  premises  during 
the  said  term  so  demised  to  the  defendant,  to  wit,  on  [<5"C.],  the  said  E.  F. 
duly  made  and  published  his  last  will  and  testament  in  writing,  and  thereby 
appointed  the  plaintiff  executor  thereof,  and  afterwards,  to  wit,  on  [4"C.], 
the  said  E.  F.  died  so  possessed  of  the  said  reversion  of  and  in  the  said 
demised  premises,  after  whose  death,  to  wit,  on  [t^c],  tlie  said  plaintiff  duly 
proved  the  said  last  will  and  testament,  and  took  upoQ  himself  the  burthen 
of  the  execution  thereof,  whereby  the  plaintiff,  as  executor  as  aforesaid,  be- 


(rf)  See  forms,  Baker  v.  Gostling,  1  Bing.  visee,  if  the  testator  had  a  freehold  estate;  see 

N.  C.18;  4  M.  &  Scott.  539,  S.  C.     By  the  Mackay  v.  Mackreth,  2  Chit.    R.  461;    4 

executor  of  the  lessor  against  the  executor  of  Doug.  213.     When  executors  may  sue  on 

the  lessee,  Penley  v.  Watts,  7  M.  &  W.  601  ;  lease  or  covenant,  &c.  id. ;  Kingdon  v.  Nottle, 

and  see  a  form  by  the  executor  of  the  lessor  1   M.  &  Sel.  355;  see  10  Bing.  533;  2  C. 

against   the  lessee   for  cutting  trees   in  the  M.  &  R.  588.     The  executor  of  a  tenant  for 

lifetime  of  the  testator,  Liddard  v.  Holmes,  life  may  recover  for  a  breach  of  covenant  to 

2  C.  M.  Sc  R.  588.  repair  committed  by  the  lessee  of  the  tes- 

(e)  This  is  essential  where  the  breach  is  tator  in  his  lifetime,  without  averring  damage 

after  the  death,   because  the  property    and  to  the  personal  estate ;  Rickettsv.Weaver,l2 

right  of  action  would  pass  to  the  heir  or  de-  M.  &  W.  718. 
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came  possessed  of  the  said  reversion  of  and  in  the  said  tenements  ;  yet  \_SfC. 
stale  breaches  as  usual,  showing  whether  they  occurred  "  in  the  lifetime,"  or 
"  after  the  death  of  the  said  E.  F."  and  conclude  with  profert  as  ante,  15, 

Form  16. 

— ♦— 

10.  JSy  the  Legatee  of  a  Termor,  who  was  the  Lessor,  against  the 

Lessee. 

Commencement,  ante,  5,]  For  that  wliereas  [Sfc.  state  that  the  lessor  was 
possessed  of  a  term,  the  lease  and  lessee's  entry,  as  ante,  481,  Form  8  :]  And 
the  defendant  being  so  possessed  of  the  said  demised  premises,  with  the 
.appurtenances,  and  the  said  E.  F.  being  so  possessed  of  the  said  reversion 
as  aforesaid,  afterwards  and  during  the  said  term  so  granted  to  the  defend- 
ant, to  wit,  on  [c^-c],  the  said  E.  F,  duly  made  and  published  his  last  will 
and  testament  in  writing,  and  thereby  gave  and  bequeathed  the  said  rever- 
sion of  and  in  the  said  demised  premises,  with  the  appurtenances,  unto  the 
plaintiff  and  his  assigns,  and  by  his  said  will  he,  the  said  E.  F.,  then  ap- 
pointed G.  H.  executor  thereof,  and  afterwards,  to  wit,  on  [^c],  he  the  said 
E.  F.  died  so  possessed  of  the  said  reversion  of  and  in  the  said  demised  pre- 
mises with  the  appurtenances,  without  revoking  the  said  bequest.  After  whose 
death,  to  wit,  on  [^-c],  the  said  G.  H,  duly  proved  the  said  will,  and  then 
took  upon  himself  the  burthen  of  the  execution  thereof,  and  then  assented  (/) 
to  the  said  bequest  to  the  plaintiff,  whereby  the  plaintiff  became  and  was 
possessed  of  the  said  reversion  of  and  in  the  said  demised  premises  with  the 
appurtenances ;  yet  [_S^-c.  state  breaches  as  usual,  showing  they  were  "  after 
the  plaintiff  became  possessed  of  the  said  reversion  as  aforesaid." 


11.  Bg  a  Lessee  against  the  Assignee  of  the  Lessor,  for  a  Breach  of 
Covenant,  in  iiot  destroging  Rabbits  on  a  Farm. 

Sturgeon  v.  Wing  field,  15  L.  J.  212,  Excli. 


12.  Lessee  against  his  /lssignee,for  a  Breach  of  Covenant  to  png  the 
Bent  to  the  Lessor,  wherebg  Plaintiff  was  obliged  to  pag  it.  (g) 

Commencement,  ante,  5.]     For  that  whereas  heretofore,  to  wit,  on  [_SfC.'\, 
by  a  certain   indenture  then  made  between  E.  P.  of  the  one  part,  and  the 


(/)  In  the  case  of  {ease/io/J  propeity,  the  Form  by  lessee  against  lessor  for  breach  of 

executor's  assent  to  the  bequest  is  essential,  tlie  covenant  for  quiet  possession;   Dnusonv. 

and  must   be   alleged;  1    S:iund.  278,  n.  5.  Dver,  5  l>.  it  Adol.  584.     By  the  assi-jnee  of 

Whether  this  assent  has  taken  place,  is  mat-  lessee  v.  lessor  for  eviction,  Broolits  v.  Ilum- 

ter  of  fact  for  the  jury  ;   Mason  v.  Farnell,  12  freus,  5  15.  X.  C.  5o  ;   S.  C.  7  Dowl.  118; 

M.  &  \V.  G7-1.  'Stanleij  v.  Unties,  3  Q.  H.  105.     The  words 

{g)  See  A'eale  V.  Willie,  3   1'..&C.533.  "deniise,"(Li««v.6<«/)/ieiisoH,5B.N.C.183,) 

PART  11.  K  K 


484  DECLARATIONS  IN  COVENANT  :— LEASES. 

plaintiff  of  the  other  part,  the  said  E.  P.  did  demise  and  lease  unto  the  plain- 
tiff, his  executors,  administrators  and  assigns,  a  certain  messuage  and  pre- 
mises therein  mentioned  and  described,  to  have  and  to  hold  [SfC.'],  yielding 
and  paying  [^-c.  copy  hahendum  and  reddendum  in  the  fast  tense,']  and  the 
plaintiff  did  thereby  covenant  [(^-c.  set  out  covenant  to  pay  renti]  whereupon 
the  plaintiff  then  entered  upon  the  said  tenements,  and  became  and  was 
possessed  thereof  for  the  said  term,  and  being  so  possessed,  afterwards  and 
during  the  said  term,  to  wit,  on  [^-c],  by  a  certain  indenture  then  made 
between  the  plaintiff  of  the  one  part,  and  the  defendant  of  the  other  part, 
[which  said  last-mentioned  indenture,  sealed  with  the  seal  of  the  defendant, 
the  plaintiff  now  brings  here  into  Court,  (Z^)]  the  plaintiff  did  grant,  bargain, 
sell,  assign,  transfer  and  set  over  unto  the  defendant  the  said  demised  tene- 
ments with  the  appurtenances,  and  all  the  estate,  right,  title,  interest  and 
term  of  years  then  to  come  and  unexpired  of  the  plaintiff,  of  and  in  and  to 
the  said  tenements  and  every  part  thereof,  to  have  and  to  hold  the  same 
unto  the  defendant  from  the  date  thereof  for  the  residue  of  the  said  term  of 
twenty-one  years,  together  with  the  said  indenture  of  lease  and  all  benefit 
and  advantage  thereof,  subject  neverthelees  (i)  to  the  payment  of  the  said 
yearly  rent,  and  to  the  performance  and  observance-  of  the  several  covenants 
and  agreements  which  on  the  lessee's  or  tenant's  part  were  and  are  thereby 
required  to  be  performed  or  observed.  And  the  defendant  did  thereby 
covenant,  promise  and  agree  to  and  with  the  plaintiff,  that  he  the  defendant 
should  and  would  well  and  truly  pay  [^c.  set  out  the  covenant  to  pay  the  rent 
and  perform  the  covenants,  and  indemnify  the  plaintiff,']  whereupon  the  de^- 
fendant  then  entered  upon  the  said  demised  tenements,  and  became  and  was 
possessed  thereof  as  such  assignee :  yet  the  plaintiff  saith,  that  after  the 
making  of  the  said  several  indentures,  and  after  the  defendant  became  such 
assignee,  and  during  the  said  demised  term,  to  wit,  on  \_^c.],  a  large  sum  of 

money,  to  wit,  the  sum  of  £ of  the  rent  aforesaid,  for  [one  quarter]  of 

a  year  of  the  said  term  then  last  elapsed,  became  and  was  due  and  owing 
upon  and  by  virtue  of  the  said  indenture  of  lease  and  the  said  covenant  of 
the  plaintiff  to  pay  the  same;  yet  the  defendant  did  not  nor  would  pay  or 
cause  to  be  paid  the  said  sum  of  £ or  any  part  thereof,  and  the  same 


"  grant,"  (Baher  v.  Harris,  9  A.  &  E.  532,)  so  that  the  action  of  covenant  does  not  lie 

or  "warrant  and  defend."  occurring  in  a  lease,  except  upon  the  ej/^resscovenantoftlie  lessee, 

imply  this  covenant,  (Williams  v.  Burritl,  1  and  case,  in  the  absence  of  such  covenant,  is 

Com.  B.  402).     See  form,  &:c.  by  a  raort-  XhepTo^ier  remedy;  saeWoheridge  v.  Steward, 

gagor  against  a  purchaser,  for  not  keeping  1  C.  &  M.  644,  in  error;  Burnett  v.  Lynch, 

plainiiff  indemnified  against  the  mortgagee,  5  B.  &  C.  589.     A  re-assignment  by  the  as- 

Allard  v,  Kimberlu,  12  M.  &  W.  410.  signee  does  not  destroy  the  assignor's  right  of 

(/i)  If  the  defendant  be  in  possession  of  the  action  against  him  upon  the  covenant  to  in- 
deed there  should  be  an  allegation  of  an  ex-  deninify  ;  see  Harlel^  v.  King,  2  C.  M.  &  R. 
cuse  for  making  profert,  instead  of  this  pro-  18  ;  nor  the  surrender  of  the  lease  to  the  ori- 
fert;  see  ante,  35,  note  (:l.  ginal  lessor,  Greenwood  v.  Taylor,  9  Jurist, 

(i)  It  has  been  decided  that  these  words,  480. 
"  subject,  &c.''  do  not  constitute  a  covenant; 
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was  left  and  remained  due  and  owing  and  in  arrear,  contrary  to  the  plain- 
tiff's said  covenant,  and  thereupon,  whilst  the  same  was  so  in  arrear,  to  wit, 
on  [SfC.'],  the  plaintiff  was  called  upon  and  forced  and  obliged  to  pay,  and 
did  then  pay  the  said  sum  of  £ to  the  said  E.  P.  [^or  "  to  a  certain  per- 
son, to  wit,  G.  H.  who  then  had  lawful  right  and  title  to  the  said  tenements, 
subject  to  the  said  lease,  and  had  the  estate  and  right  of  the  said  E.  P. 
therein,  and  lawful  right  and  title  to  demand  and  receive  the  said  sum  of 

£ from   the  plaintiff  as  such  lessee  upon   the  said  lease  :"]  yet  the 

defendant  hath  not  repaid  such  sum  of  £ ,  or  any  part  thereof,  to  the 

plaintiff,  although  the  defendant  then  had  notice  of  the  premises  and  was 
requested  by  the  plaintiff  so  to  do,  and  the  plaintiff  is  now  damnified  to  the 
amount  thereof,  contrary  to  the  said  covenant  of  the  defendant.  To  the 
damage  of  the  plaintiff  of  £ ,  and  therefore  he  brings  his  suit,  &c. 


13.  J3i/  a  Lessor  against  his  Under- Lessee  for  not  Repairing^  whereby 

a  Forfeiture  was  incurred,  and  the  superior  Landlord  entered. 

Clow  V.  Brogden,  1  M.  &  G.  Sd. 


14.  By  a  Lessee  against  a  Sublessee,  for  not  Repairing,  Sfc.  stating 
special  Damage  by  reason  of  the  Lessor  having  sued  the  Plaintiff 
for  Breaches  of  Covenant. 

Walker  v.  Hatton,  10  M.  &  W.  249 ;  S.  C.  2  Dowl.  N.  S.  2G3. 

It  was  held  in  that  case  that  the  plaintiff  could  not  recover  the  costs  of  defending  the 
action  brought  against  him  by  the  lessor.    See  Tindal  v.  Bell,  11  M.  &  W.  228. 


MORTGAGE  DEEDS. 


The  declaration  in  covenant  on  a  mortgage  deed  will  be  similar  to  the  form  in  debt, 

ante,  431,  ending  witli   the  words,  "  to  wit,   the  sum  of  £ ,"  and  tlien  proceed, 

"  contrary  to  the  defendant's  said  covenant;  To  the  plaintiff's   damage  of  £ , 

[tai/iiig  a  sum  sufficient  to  cover  principal  (mil  interest  to  the  time  jmlgynent  will  probahli/ 
be  rccove7-cd,']  and  therefore  he  brings  his  suit,  5:c."  See  a  form,  'Trott  v.  Smith,  10  M. 
&  W.  454,  and  plea  that  tlie  money  was  not  demanded  according  to  the  provisions  of 
tlic  mortgage  deed  as  set  out  on  oyer,  S.  C.  in  error,  12  ^I.  &  W.  G88.  And  sec 
another  form.  King  v.  Grccnhill,  G  M.  &  G.  59.  Where  the  covenant  was  to  pay  tlie 
money  at  a  certain  time  and  place,  it  was  lield  no  material  variance  to  omit  all  mention 
of  the  place  in  setting  out  the  covenant;  Vuinc  v.  Emeri/,  4  Dowl.  191.  Declaration 
stated  defendant  covenanted  for  himself,  his  "  heirs,"  &-c. ;  tlie  covenant  did  not  con- 
tain the  word  "  heirs:"  held  not  a  variance;  Hamburgh  v.  IVillue,  1  Cliit.  K.  518; 
4  M.  &  Sel.  174,  n.  See  a  form  for  not  paying  the  premiums  on  a  policy  of  insurance 
which  defendant  coven.inted  in  the  mortgage  deed  to  keep  up  as  an  additional  security, 
Binnctt  V.  Cluck,  12  A.  &  K.  G57.  If  there  be  no  covenant  to  pay  the  money  in  the 
deed,  debt  for  mimoy  lent  will  lie  ;    Yates  v.  jhlon,  4  (-J.  B.  182.       ' 
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By  a  Partner  against  his  Co-partner  for  a  Breach  of  the  Covenant 
of  the  latter,  that  the  Business  should  he  conducted  in  their  joint 
Names,  the  Defendant  refusing  to  allow  the  Plaintiff's  Name  to 
he  placed  with  his  own  on  Goods  manufactured  hy  the  Firm,  (k) 

Commencement,  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  [Sfc.'], 
by  a  certain  indenture  then  made  between  the  defendant  of  the  one  part, 
and  the  plaintiff  of  the  other,  one  part  of  which  said  indenture,  sealed  with 
the  seal  of  the  defendant,  the  plaintiff  now  brings  here  into  Court,  it  was 
and  is  witnessed,  that  the  defendant  did  thereby  admit  and  accept  the 
plaintiff  to  be  a  partner  with  him  in  the  trade  or  business  of  an  awl  blade 
maker ;  and  each  of  them  the  defendant  and  plaintiff  for  himself,  his 
heirs,  executors  and  administrators,  did  thereby  covenant,  declare  and  agree 
with  and  to  the  other  of  them,  his  executors,  administrators  and  assigns, 
that  they  the  plaintiff  and  the  defendant  had  become,  and  under  and  by 
virtue  of  the  said  indenture  should  and  would  be  and  continue,  co-partners 
together  in  the  said  trade  or  business  of  awl  blade  makers,  and  in  all 
transactions,  matters  and  things  relating  thereto  for  the  term  of  twenty-one 
years,  to  be  computed  from  the  date  thereof,  and  to  be  thence  next  ensuing, 
if  they  the  said  parties  should  so  long  live,  under  and  subject  to  the  provi- 
sions, conditions,  declarations  and  agreements  thereinafter  contained  ;  and 
it  was  and  is  thereby  agreed  and  declared  by  and  between  the  said  parties 
thereto,  that  the  said  joint  trade,  and  all  buyings,  sellings  and  other  trans- 
actions relative  thereto,  should  be  carried  on  and  made,  for  the  first  fourteen 
years  of  the  said  term  of  twenty-one  years,  under  the  name,  style  or  firm  of 
"  T.  A.  &  Co.,"  and  for  the  last  seven  years  of  the  said  term  of  twenty-one 
years  under  the  name,  style  or  firm  of  "  A.  &  P."  save  nevertheless  as 
thereinafter  mentioned,  or  otherwise  in  the  joint  names  of  them  the  said 
parties,  and  for  their  mutual  or  common  benefit,  and  at  their  mutual  or  com- 
mon risks  and  costs  ;  and  that  all  contracts  and  engagements  to  be  entered 
into  by  the  said  parties  or  either  of  them,  on  account  of  or  in  anywise  con- 
cerning the  said  co-partnership  or  joint  trade  ;  and  all  bills  for  goods  to  be 
delivered,  and  receipts  for  money  to  be  paid  on  account  of  the  said  part- 
nership or  joint  trade,  should  be  in  the  name  of  the  said  copartnership 


(k)  In  general,  one  partner  cannot  sue  his  favourable  to  the  plaintiff,  upon  the  general 
co-partner  at  law,  in  reference  to  the  partner-  question  of  law,  arising  on  the  face  of  the  de- 
ship  concerns;  see  Chitly,  jun.  Conlr.  Sthed.  claration;  but  no  judgment  was  given,  as  ihe 
Ind.  in  voc.  But  there  is  an  exception  in  the  action  was  referred  to  arbitration.  The 
case  of  an  express  covenant  between  them.  learned  counsel,  to  whom  it  was  referred, 
The  above  form  was  used  in  a  case  which  made  an  award  in  the  plaintiff's  favour.  See 
came  before  the  Court  of  Kxchequtr  in  Easter  2  Jac.  &  Walker,  268  ;  Hodges  v.  Gray,  4 
Term,  1336,  on  demurrer  to  the  replication.  Uowl,  733. 
The  Court  appeared  to  entertain  an  opinion 
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firm,  or  otherwise  in  the  joint  names  of  the  said  co-partners.  Provided 
always,  and  it  was  and  is  thereby  further  declared  and  agreed,  by  and 
between  the  said  parties  thereto,  that  it  should  and  might  be  lawful  to  and 
for  the  defendant  at  any  time  thereafter,  during  the  said  co-partnership,  if 
he  should  be  so  minded  and  desirous  to  admit  of  any  one  or  more  of  his 
son  or  sons  into  the  said  joint  trade  or  business,  when  and  as  he  or  they 
should  respectively  arrive  at  the  age  of  twenty-one  years ;  and  in  that  case, 
and  from  the  time  such  son  or  sons  should  be  so  admitted  or  accepted  a 
partner  or  partners  in  the  said  joint  trade,  the  business  of  the  said  concern 
should  from  thenceforth  be  conducted  and  managed  under  the  name  and 
style,  or  firm,  of  "  T.  A.,  Son,  &  P.,"  or  "  T.  A.,  Sons,  &  P.,"  as  the  case 
might  be,  as  by  the  said  indenture  fully  appears.  And  the  plaintiff  avers, 
that  by  virtue  of  the  said  indenture,  the  plaintiff  and  defendant  on  [^c.]. 
became  such  partners  as  aforesaid;  and  such  partnership  hath  continued 
from  the  date  of  the  said  indenture  hitherto,  and  is  still  continuing  in 
force,  (l).  And  although  the  plaintiff  and  defendant  as  such  partners,  and 
in  the  way  of  their  said  trade  and  business,  after  the  expiration  of  the  first 
fourteen  years  of  the  said  term  of  twenty-one  years,  to  wit,  on  [4'C.],  and  on 
divers  other  days  and  times  after  that  day,  and  before  the  commencement  of 
this  suit,  manufactured,  kept  and  exposed  for  sale  and  sold  divers  and  very 
many,  to  wit,  one  million  of  awl  blades  ;  yet  the  defendant  disregarded  the 
said  indenture  and  his  covenant  in  that  behalf  in  this,  to  wit,  that  he  did 
not  nor  would,  although  requested  by  the  plaintiff  so  to  do,  suffer  or  permit 
the  said  awl  blades,  or  any  or  either  of  them,  to  have  placed  thereon  the 
names  of  A.  &  P.,  or  the  name  of  P.  ;  and  then  wrongfully  refused  to  suffer 
or  permit  the  name  of  P.,  either  with  or  without  the  name  of  A.,  to  be 
jjlaced  upon  any  or  either  of  the  said  awl  blades,  and  caused  the  name  of 
A.  only  to  be  placed  and  retained  thereon,  without  the  plaintifi's  consent, 
contrary  to  the  said  indenture  ;  and  by  reason  thereof  divers  persons  have 
believed  and  supposed,  and  do  believe  and  suppose,  that  the  defendant  only 
was  and  is  the  maker  of  the  said  awl  blades ;  To  the  damage,  &c. 


Against  an  Assistant  for  lireach  of  Covenant,  in  carrying  on  Business 
after  the  Expiration  of  his  Term,  and  Plea. 

Mallan  v.  May,  11  M.  &  W.  Q53. 


(0  A  doubt  was  entertained  by  some  of  carrying  on  tiie  said  trade  or  business  of  awl 

llie  judges  whether  the  declaration  ought  not  blade  makers,   to  place  or  murk  on  awl  blades 

to  have  contained  an  allegation  to  the  follow-  made  by  theni,  iu  the  way  of  their  said  trade 

ing  effect,  and  it  should  therefore  be  inserted,  or  business,  their  respective   names,  lor  ilic 

"  and  the  plaintiff  further  saith,  that  long  be-  purpose    of  designating   and    notifying,    and 

fore,  and   at  tiie  time  of  the  making  of  the  they  did  theieby  designate  and   notify,  that 

said  indenture,  and  continually  from  thence  they  were  the  makers  thereof.' 
hitherto,  it  hath  been  and  is  usual  for  persoDS 
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VENDORS  AND  PURCHASERS. 


See  Forms  in  covenant  for  breaches  of  covenant  for  title  and  further  asssurance, 

2  Chittv's  PI.  7tli  ed.  387;  Lewis  v.  Campbell.  3  Moore,  35;  Foster  v.  Pierson,  4  T.  R. 
617,  620  ;  MUner  v.  Horton,  M'Clel.  647;  King  v.  Jones,  1  Marsh.  107  ;  Kingdon  v. 
Nottle,  1  M.  &  Sel.  355  ;  Evans  v.  Vaugimn,  4  B.  &  C.  261  ;  2  Saund.  175  to  183, 
and  notes;  Boe  dem.  Smith  v.  Pike,  3  B.  &  Ad.  742.  Law,  &c.,  as  to  breach  of 
covenant  for  title,  Stunnurd  v.  Lock,  6  A.  &  E.  973.  Eviction,  Brooks  v.  Humfreys,  5 
B.  N.  C.  55;  ante,  351 ;  post,  492.  By  and  against  vendors  and  purchasers  for  not 
conveying  or  accepting  a  conveyance,  forms,  ante,  190  to  200;   Dobell  v.  Hutchinson, 

3  Ad.  &  E.  355 ;  Price  v.  Williams,  1  M.  &  W.  6. 


(     489     ) 


PLEAS,  &c.  IN  COVENANT. 


By  the  new  rules — "  In  debt  on  specialty  or  covenant,  the  plea  of  no7i  est  factum, 
(ante,  443,  &c.),  shall  operate  as  a  denial  of  the  execution  of  the  deed  in  point  of  fact 
only,  and  all  other  defences  shall  he  specially  pleaded,  including  matters  which  make  the 
deed  absolutely  void  as  well  as  those  which  make  it  voidable." 

There  is,  properly  speaking,  no  general  issue  in  covenant :  wow  est  factum  merely 
denies  the  execution  of  the  deed  as  set  out :  if  that  be  proved,  the  plaintiff  must 
recover,  as  the  plaintiff's  other  allegations  and  the  breach  are  admitted.  Where  the 
defendant  is  party  to  a  deed,  he  cannot  traverse  its  operation  by  pleading,  "  that  he 
did  not  grant,"  &c.  but  must  plead  non  est  factum  :  but  the  rule  is  otherwise  in  the  case 
of  a  stranger  to  the  deed  ;  Steph.  4th  ed.  222,  223  ;  1  Chit.  PL  7th  ed.  515  ;  Tai/lor  v. 
Needham,  2  Taunt.  278 ;  3  N.  &  M.  50,  note.  Illegality  of  consideration  must  be 
specially  pleaded.  As  to  performance,  see  that  title,  post.  If  the  breach  of  covenant 
be  admitted,  but  be  justified,  the  matter  must  be  specially  shown.  A  plea  that  defend- 
ant did  not  break  his  covenant  (non  infregit  convent ionem)  is  bad  on  demurrer,  though 
aided  by  verdict;  Hodgson  v.  E.  I.  Company,  8  T.  II.  278 ;  1  Chit.  PI.  7th  ed.  514.  To 
covenant  for  not  indemnifying  against  a  debt,  a  plea  that  it  was  not  contracted  within 
the  meaning  of  the  covenant,  is  bad  ;  Summers  v.  Ball,  8  M.  &  W.  596  ;  and  see  Dan- 
gerfeld  v.  Thomas,  9  A.  &  E.  292.  According  to  many  ancient  authorities,  riens  en 
arriere  is  a  bad  plea  to  a  covenant  for  payment  of  rent,  &c.  on  a  particular  day,  ib. ;  a 
doctrine  which  was  recently  confirmed  in  Baden  v.  Flight,  3  Bing.  N.  C.  685.  See 
further,  Tidd,  N.  P.  356.  An  agreement  not  under  seal  cannot  be  set  up  as  an  answer 
to  a  liability  on  a  covenant;  post,  p.  497,  "  Leave  and  License."  In  covenant  the 
plaintiff  begins,  if  the  amount  of  damages  be  in  issue,  though  negative  pleas  be  pleaded; 
Mercer  v,  Whall,  5  Q.  B.  447. 


NON  EST  FACTUM. 


This  plea  in  covenant  is  similar  to  that  in  debt.     See  forms,  &c.,  ante,  443. 


ACCORD  AND  SATISFACTION. 


See  observations,  ante,  232,  444  ;  PI.  Assistant,  334 ;  post,  tit.  "  Payment,'  Form  2. 
Accord  and  satisfaction  after  covenant  broken  is  a  good  plea  ,6  Co.  44  a;  but  not  before 
breach.  May  v.  Tat/lor,  6  M.  &  G.  262,  n.(u) ;  and  see  West  v.  Blakeway,  2  M.  &  G. 
753,  n.  (6) ;  Com.  Dig.  "  Pleader,"  2  V.  8. 


ALTERATION. 


See  form  of  plea,  Stobart  v.  Drydcn,  1  M.  &  W.  615.  A  declaration  by  a  deceased 
attesting  witness  as  to  the  fact  of  alteration  is  not  admissible  evidence.  Ibtd.  The  plea 
should  allege  that  the  alteration  was  in  writing  and  above  the  seal;  Harden  v.  Cltjion, 
1  Q.  B.  522.     See  ante,  p.  225,  273. 
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ANNUITY  DEED. 


See  the  pleas  in  debt  on  an  annuity  deed,  which  equally  apply  in  covenant,  ante,  445 
to  447;  post,  tit.  "  Payment,"  498. 


Plea  to  an  Annuity  Deed  that  the  Consideration  of  the  Annuity  loas 
in  Part  to  enable  the  Attorney  who  procured  it  to  take  a  greater 
Gratuity  than  allowed  hy  the  53  Geo.  3,  c.  141,  s.  9.  (a) 

Commencement,  ante,  21,  24.]  —  Says  that  the  said  indenture  was  and  is 
a  deed  whereby  an  annuity,  to  wit,  the  annuity  in  the  declaration  mentioned, 
was  granted  for  one  life,  to  wit,  for  the  life  of  the  defendant  J.  P.,  upon  and 

for  the  pecuniary  consideration,  to  wit,  £ ,  then  lent  and  advanced  by  the 

plaintiff  to  the  said  J.  P.  ;  which  said  loan  and  advance  was  before  then,  to  wit, 
on  the  day  and  year  last  aforesaid,  solicited  and  procured  of  and  from  the 
plaintiflT  for  the  defendant  J.  P.,  by  D.  E.  C.  and  W.  H.  D.  And  the  said 
D.  E.  C,  and  W.  H.  D.,  before  the  said  loan  and  advance,  and  before  the 
making  of  the  said  indenture,  to  wit,  on  the  day  and  year  last  aforesaid, 
respectively  asked  and  demanded  of  and  from  the  defendant  J.  P.  a  greater 
sum  and  sums  of  money,  gratuity  and  reward  for  soliciting  and  procuring 
the  said  loan  and  advance  than  the  sum  of  lOs.  for  every  £100  advanced 
and  paid,  (that  is  to  say),  the  said  D.  E.  C.  asked  and  demanded  the  sum 

of  £ ,  and  the  said  W.  H.  D.  asked  and  demanded  the  sum  of  ^ ; 

and  at  the  time  when  the  said  indenture  was  made,  and  when  the  said  loan 

and  sum  of  £ was  advanced  and  paid  by  the  plaintiff,  the  said  D.  E.  C. 

took  and  received  thereout  the  said  sum  of  £ for  soliciting  and  pro- 
curing the  said  loan,  and  the  said  W.  H.  D.  took  and  received  thereout  the 

said  sum  of  .£ for  soliciting  and  procuring  the  said  loan,  and  the  plaintiff 

lent  and   advanced  the  said  sum  of£ to  the  defendant  J.  P.  for  the 

purpose  of  paying  the  said  sums  of  money,  gratuities  and  rewards  to  the 
said  D.  E.  C.  and  W.  H.  D.,  and  before  and  at  the  time  of  the  said  loan 
and  advance  well  knew  that  part  of  the  money  so  lent  and  advanced  would 
be  appropriated  and  applied  in  paying  the  said  D.  E.  C.  and  W.  H.  D.  the 
said  sums  of  money,  gratuities  and  rewards  for  soliciting  and  procuring 
the  said  loan  and  advance,  and  that  the  said  D.  E.  C.  and  W.  H.  D.  would 
take  and  receive  the  same  thereout ;  And  the  said  indenture  was  made  by 
the  defendant  for  and  in  consideration  of  the  money  so  lent  and  advanced  by 
the  plaintiff  to  the  defendant  J.  P.  for  the  purpose  in  this  plea  aforesaid ' 
and  this  the  defendant  W.  W.  is  ready  to  verify,  &c. 

(a)  See  ilie  cases  collccleJ  in  1  Chit.  Coll.  Slal.  26,  note  (o)  ;  Ilarr.  Ind.  tit.  "  Annuity." 
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APPRENTICES. 


Pleas  hy  a  Master  sued  on  the  Indenture  of  Apprenticeship — 1.  That 
he  did  instruct  the  Apprentice ;  2.  That  the  Appi'entice  absented 
himself,  and  that  Defendant  did  not  dismiss  him  ;  3.  That  the 
Defendant  was  ready  to  instruct,  S^c. ;  but  the  Apprentice  absented 
himself  with  the  License  of  the  Plaintiffs,  (a) 

1.  And  for  a  I'urtlier  plea  as  to  the  breach  of  covenant  firstly  above  as- 
signed, the  defendant  says  that  he  did  during  the  time  that  the  said  J.  W.  P. 
was  and  continued  in  his  the  defendant's  said  service  as  such  apprentice,  and 
every  part  thereof,  teach  the  said  J.  W.  P,  in  the  art  of  a  pawnbroker,  which 
the  defendant  used,  by  the  best  means  that  he  could,  according  to  the  form 
and  effect  of  the  said  indenture  and  covenant,  and  of  this  he  puts  himself 
upon  the  country,  &c. 

2.  And  for  a  further  plea  as  to  the  breach  of  covenant  secondly  above  as- 
signed, the  defendant  says  that  the  said  J.  W.  P,  during  all  the  time  in  the  de- 
claration in  that  behalf  mentioned,  of  his  own  free  will  and  with  the  license  and 
consent  of  the  plaintifls  deserted  and  absented  himself  (/!»)  from  and  refused 
to  continue  in  or  return  to  the  service  of  the  defendant,  so  that  the  defend- 
ant could  not  during  the  time  aforesaid  or  any  part  thereof  teach  or  instruct, 
or  cause  to  be  taught  and  instructed,  the  said  J.  W.  P.  in  the  said  art; 
without  this  that  the  defendant  discharged  and  dismissed  the  said  J.  W.  P. 
from  and  out  of  the  said  service  of  the  defendant,  or  kept  or  continued  him 
so  discharged  and  dismissed,  in  manner  and  form  as  in  the  declaration 
alleged,  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 

S.  And  for  a  further  plea  as  to  the  breach  of  covenant  las^V  above  as- 
signed, the  defendant  says  that  he  was  during  all  the  time  in  the  declaration 
in  that  behalf  mentioned  ready  and  willing  to  find  unto  the  said  J.  W.  P. 
sufficient  meat,  drink  and  lodging,  according  to  the  form  and  effect  of  the 
said  covenant,  but  that  the  said  J.  W.  P.  during  all  the  time  aforesaid, 
voluntarily  and  with  the  license  and  consent  of  the  plaintiffs  deserted  and 
left  and  absented  himself  from  the  service  of  the  defendant,  and  neglected 
and  refused  during  all  such  time  to  serve  the  defendant  after  the  manner  of 
an  apprentice ;  and  this  the  defendant  is  ready  to  verify,  &c.  (t). 


BANKRUPT. 


The  pleas  in  assumpsit  of  defendant's  bankmptcy  and  certificate,  &c.  ante,  257  to  259, 
may  readily  be  adapted  to  tlie  necessary  forms  in  covenant  for  non-payment  of  money 


(u)  See  the  declaration,  ante,  p.  468,  and  1  Dowl.  N.  S.  647. 

the  observations  there.     EfTect  of  non  estfac-  (b)  See  Hughes  v.  Humphreys,  6  B.  &  C. 

turn,  ante,   p.  489,     Plea  that  ihe  plaintiffs  680  ;    U'inslone  v.  Linn,  1  B.  it  C.  460. 

were  partners  when  apprentice  deed  was  ex-  (c)  See  the  last  note.     De  injuria  might 

ecuted,  and  that  they  have  since  dissolved,  be  replied  to  this  plea. 
Uoyd  V.  Blackburn,  9  M.  &  W.  363 ;  S.  C. 
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— stating  that,  "after  the  making  of  the  said  indenture,"  &c.  Plea  to  a  count  on  a 
lease  for  not  repairing,  &c.  that  the  defendant  was  a  bankrupt,  and  that  the  assignees 
having  declined  the  lease,  he  delivered  it  up  to  the  plaintiff  within  fourteen  days,  ac- 
cording to  6  Geo,  4,  c.  16,  a.  75  ;  Tuck  v.  Fj/son,  6  Bing.  321 ;  Hope  v.  Booth,  1  B. 
&  Ad.  505  ;  Law,  &c.  Slack  v.  Sharpe,  8  A.  &  E.  370 ;  Briggs  v.  Sowiy,  8  M.  &  W. 
729.  Take  care  to  aver  that  the  lease  was  delivered  up  "  during  the  said  term."  See 
a  similar  form  that  the  assignees  accepted  the  lease,  3  Chit.  PI.  237. 


CHARTER  PARTY. 


See  ante,  108,  and  authorities  there  cited;  Chipsham  v.  Vertue,  5  Q.  B.  265.  In 
general,  pleas  to  declaration  on  charter  parties  ai'e  mere  traverses  of  allegations  in  the 
declaration  of  matter  constituting  a  condition  precedent  to  the  defendant's  liability,  or 
denials  of  the  breaches,  concluding  to  the  country;  see  several,  Jackson  v.  Galloioay,  1 
Com.  B.  280. 


DE  INJURIA,  REPLICATION. 


This  replication  would  be  good  in  covenant,  subject  to  the  same  rules  as  when  replied 
in  assumpsit.  See  ante,  p.  302  to  305  ;  Richards  v.  Murdoch,  10  B.  &  C.  527;  Green 
v.  Eales,  2  Q.  B.  225  ;  West  v.  Blakeway,  2  M.  &  G.  736,  n.  (a);  and  see  Purchell 
V.  Salter,  9  Dowl.  517;  Harden  v.  Clifton,  1  Q.  B.  522.  The  form  would  be  as  in 
assumpsit,  stating  that  defendant  of  his  own  wrong  and  without  the  cause  &c.  "  broke 
his  said  covenant"  modo  <^c. 

EVICTION. 


The  pleas,  ante,  351,  352,  may  be  easily  adapted.  See  also  form,  &c.  1  Saund,  204, 
n.  (2);  Bac.  Abr.  "Rent,"  &c.;  2  Saund.  297,  n.  (1);  ante,  459;  and  see  Franklin 
V.  Carter,  3  Dowl.  &  L.  313.  A  form  in  covenant  will  be  found  in  Palmer  v.  Gooden, 
9  Dowl.  248  ;  S.  C.  7  M.  &  W.  486;  8  M.  &  W.  890;  1  D.  N.  S.  674.  It  was  held 
in  that  case  that  a  replication  was  bad  which  put  in  issue  the  entry,  because  an  eviction 
may  take  place  without  entry;  see  Willes,  129,  631  ;  1  Ld.  Raym.  369.  A  plea  of 
partial  eviction  must  show  that  defendant  actually  quitted  possession  of  that  part; 
Neivton  v.  Allin,  1  Q.  B.  518.  The  replication  may  be  that  "  plaintiff  did  not  before 
the  said  rent  became  due  eject,  &c.  the  plaintiff  from  the  premises  or  any  part  thereof." 


EXECUTOR. 


See  Pleas  in  Assumpsit,  ante,  307,  which,  with  slight  alterations,  will  apply  in 
covenant.     Pleas  by  executors  sued  on  a  lease,  post,  495,  note  {I). 


HEIRS  AND  DEVISEES. 


1.  Plea  hy  an  Heir,  sued  on  the  Covenant  of  his  Ancestor y  of  riens  per 

Descent,  (d) 
Commencement,  ante,  21,  24.]     —  Saith  that  he  had  not  at  the  time  of  the 
commencement  of  this  suit,  nor  hath  he  had  at  any  time  before  or  since,  any 
lands,    tenements  or  hereditaments  by  descent  from  his  said  father  [or 
"  brother,"  ^c]  in  fee  simple  ;  and  this  he  is  ready  to  verify,  &c. 


(d)  See  declaration,  &c.  ante,  471.     By       action  of  debt  or  covenant  upon  any  specialty 
11  Geo.  4  &  1  Will.  4,  c.  47,  s.  7,  where  any      is  brought  against  the  heir,  he  may  plead  riens 
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2.  Replication  thereto. 
Commencement,  ante,  23.]  —  Saith  that  the  defendant,  at  the  time  of  the 
commencement  of  this  suit,  had,  and  now  hath,  divers  lands,  tenements  and 
hereditaments,  by  descent  from  his  said  father  in  fee  simple,  of  great  value, 
to  wit,  to  the  amount  of  the  damages  by  the  plaintiff  sustained  by  reason  of 
the  said  breaches  of  covenant,  and  wherewith  the  defendant  might  have 
satisfied  such  damages  ;  and  this  the  plaintiff  prays  may  be  inquired  of  by 

the  country,  &c. 

— ♦ — 

3.  Plea  hy  a  Devisee,  sued  on  the  Covenant  of  his  Testator,  riens  per 

Devise,  (e) 
Commencement,  ante,  21,  24.]     —  Saith  that  he  had  not  at  the  time  of  the 
commencement  of  this  suit,  nor  hath  he  had  at  any  time  before  or  since,  any 
lands,  tenements  or  hereditaments  by  devise  from  the  said  E.  F.,  deceased ; 
and  this  the  defendant  is  ready  to  verify,  &c. 


INCOME  TAX. 


Plea  to  Covenant  for  Rent,  as  to  Part,  that  the  Defendant  paid  the 

Income  Tax  assessed  on  it  wider  5^6  Vict.  c.  35. 

Franklin  v.  Carter,  3  D.  &  L.  213  ;  S.  C.  1  Com,  B.  750. 


INDEMNITY. 


Ante,  452 ;  and  see  the  forms  and  pleas  under  this  title  in  assumpsit,  328.  See  plea 
to  a  declaration  for  not  indemnifying  plaintiff  for  liabilities  incurred  under  a  former  deed, 
denying  that  those  liabilities  were  incurred  under  that  deed,  Gillatt  v.  Abbott,  7  A.  & 
E.  783. 


per  descent  at  the  lime  of  action  brought;  would  be  bad;  Shetleivorth  v.Nevile,  1  T.  R. 

and  the  plaintiff'  may  reply  that  he  had  lands,  454.     If  the  jury  do  not  inquire  of  the  value 

6ic.  from  his  ancestor  {^see  form  oj  replication,  of  the  lands  descended,  on  finding  that  there 

supra);  and  if  upon  issue  joined  thereupon  it  are    such   lands   u,   venire   de   novo   will    be 

be  found  for  the  plaintiff',  the  jury  shall  inquire  awarded;   Brown  v. Shaker, I  C.  &  J.  583. 

of  the  value  of  the  lands,  iS:c.  so  descended.  The  jury  cannot  give  a  larger  sura  than  the 

and  thereupon  judgment  shall  be  given  and  value  of  the  lands  descended,  at  least  if  they 

execution  awarded  ;  but  if  judgment  shall  be  do,  execution  cannot  be  levied  to  a  greater 

given  against  such  heir  by  confession,  without  amount;  Broun  v.  Shuker,  2  C.  &  J.  311. 

confessing  the  assets  descended,  or  upon  de-  Of  course  the  heir  may,  in  addition  to  the 

murrer  or  ?iii  (iicit,  it  shall  be  for  the  debt  and  above  plea  of  no  assets,  deny  the  deed,  or 

damages,  without  any  writ  to  inquire  of  the  show  that  the  covenant  has  been  performed, 

lands,  &c.  so  descended.     See  forms  on  the  or  justify  the  non-performauce  as  the  ancestor 

old  statute  (3  Sc  4  Will.  &  Mary,  c.  14),  7  might  have  done;  but  this  should,  on  account 

Wentw.  603;  3  Chit.  I'l.  5th  edit.  973,  6th  of  costs,   be  avoided,  unless  there  be  gooil 

edit.  860;  Gott  v.  Atkinson,  Willes  K.  521  ;  ground  for  such  a  line  of  defence.     Plea  of 

2  15rown,  613;    7   Yes,  322;   2  Atk.  290;  payment  of  another  specialty  debt,   1   Sira. 

Briant  v.  Farleii,  3  Ad.  &  E.  839.     See  the  605;    of  riens  per  descent  prater,  a  term  of 

law  on  this  subject,  2  Saund.  7,  n.  4  ;  Com.  years,  iS:c.,  2  Siiund.  7,  n.  (4). 

Dig.  Pleader,  2  E.  3 ;    Bac.  Abr.  Heir,   V.  (c)  See  forms,   ice,  Furleii  v.  Briant,  3 

These  pleas,  however,  seem  inapplicable  to  Ad.  &  E.  839,  and  ante,  492,  note  {d);   3 

the  case   of  an  estate  per  autre   vie,    which  Chit.  PI.  7lh  edit.  186.     Special  plea,  Gott 

comes  to  the  heir  as  special  occupant.      The  v.  Atkinson,  Willes,  U.  521.     Plea,  that  the 

defendant   may   plead   that  he   is   not  heir,  debt  due  did  not  accrue  due  until  after  the 

&c.     A  plea  by  an  heir  that  he  claimed  to  testator's  death,  Farley  v.  Briant,  supra. 
lay  out  a  sum  of  money  in  repairing  premises, 
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INSURANCE. 


The  pleas  in  assumpsit,  ante,  336  to  346,  may  be  readily  adapted  to  pleas  in  covenant 
on  a  policy  of  insurance.     Other  forms,  3  Chit.  PI.  Index  in  voc. 


LEASES.  (/) 


L  That  Defendant  j)aid  the  Rent  (g)  when  due.  (h) 
Commencement,  ante,  21,  24.]  —  Saith  that  he  did  well  and  truly  pay  to  the 
plaintiff  the  said  rent  in  the  said  declaration  alleged  to  have  become  due  and 
to  be  in  arrear,  on  the  several  days  and  times  [or  "  on  the  day,"  as  the  case 
may  be']  in  the  said  indenture  mentioned  and  appointed  for  payment  thereof, 
in  pursuance  of  the  said  indenture ;  and  of  this  the  defendant  puts  himself 
upon  the  country,  &c. 


2.   That  the  Defendant  did  repair,  (i) 
And  as  to  the  said  supposed  breach  of  covenant  in  the  said  declaration 
secomUij  above  assigned,  {see  ante,  24,)  the  defendant  saith  that(^)  he  did 


(_/')  See  the  plea  of  non  est  factum,  ante, 
443,  which  must  be  pleaded  if  defendant  deny 
the  execution  of  the  lease  as  stated  in  the  de- 
claration. As  to  pleas  denying  the  title  of 
the  lessor,  see  1  Chit.  Fl.  7th  ed.  377  ;  3  id. 
235,  and  note  (i/) ;  2  Saund.  207,  n.  (6)  ; 
418,  n.  (1 ).  Plea  in  debt  at  the  suit  of  a  sur- 
viving' lessor,  that  he  and  the  deceased  lessor 
were  tenants  in  common,  Burne  v.  Cambridge, 
1  JVI.  &:  Rob.  539.  Plea  in  covenant  by  a 
reversioner  that  the  lessor  did  not  execute  ihe 
lease,  Cardwell  v.  Uicas,  2  M.  &  \V.  Ill  ; 
Barnard  v.  Duthy,  5  Taunt.  27  ;  and  plea  of 
eviction  before  breach,  Hodgkin  v.  Q,ueeu- 
borough,  Willes,  R.  631  ;  Bull.  N.  P.  177  ; 
ante,  492  ;  see  plea  of  surrender,  Simmons  v. 
farren,  1  Bing.  N.  C.  126;  4  M.  &  Scott, 
672,  S,  C;  ante,  350,  note  (a). 

(g)  Riens  in  arriere  is  a  bad  plea;  Baden 
V.  blight,  3  Bing.  N.  C.  685. 

<h)  If  the  payment  were  after  the  day,  the 
plea  should  be  as  post,  498,  Form  2.  Pleas 
of  acceptance  of  part  for  the  whole  rent  held 
bad  •    Denton  v.  Richardson,  1  C.  &  M.  734. 

(i)  Plea  that  plaintiff  would  not  provide 
materials  according  to  the  lease  ;  see  Lewis  v. 
Wells  7C.6cP.222;  Thomas  \.Caduallader, 
Willes,  11.496.  There  should  be  a  plea  of 
payment  of  money  into  Court,  if  any  non-iepair 
can  probably  be  established  by  the  plaintiff",  see 
form,  kc.  post,  498,  "  Payment,"  6cc.  Con- 
struction of  covenant  to  repair ;  see  Woodf.  by 
Har.  Ind.  in  voc, ;  Evidence,  Rose.  6th  ed.398. 


A  covenant  to  keep  and  leave  a  house  in  good 
and  tenantable  repair,  fire  and  tempest  ex- 
cepted, is  satisfied  by  keeping  it  in  substantial 
repair  according  to  the  nature  of  the  building  ; 
and  with  a  view  to  determine  the  relative 
sufficiency  of  the  repair,  the  jury  may  inquire 
whether  the  house  were  new  or  old  at  the  time 
of  the  demise;  Stanley  v.  Towgood,  3  Bing. 
X.  C.  4.  "  In  all  these  cases  the  question  is, 
whether  the  premises  have  been  kept  in  sub- 
stantial repair  as  opposed  to  the  claims  for 
fancied  injuries,  such  as  a  mere  crack  in  a 
pane  of  glass  or  the  like,"  per  Tindal,  C.  J. 
id.;  Harris  v.  Jones,  1 JM.  &  Rob.  173;  ante, 
476,  n.  (d),  477,  n.  (i).  A  covenant  to  re- 
pair old  premises  does  not  extend  to  dilapida- 
tions necessarily  resulting  from  the  natural 
operation  of  time  and  the  elements;  Gnt- 
teridge  v.  Munyard,  1  W.  &  Kob.  334.  A 
covenant  to  repair  does  not  create  a  liability 
for  the  extra  expense  of  laying  a  new  floor  or 
the  like;  Soward  v.  Leggatt,  7  C.  6t  P.  613. 
(k)  It  IS  usual  to  deny  the  breach  in  the 
words  of  the  covenant,  see  ante,  obs.  451;  or 
the  plea  might  be  that  the  defendant  did  not 
suffer  or  permit  the  premises  to  be  out  of  re- 
pair, &c.,  negativing  the  allegation  in  the 
declaration  to  that  effect,  see  Green  v.  Bales, 
2  Q.  B.  225.  Whichever  form  is  used  the 
plaintij-' must  prove  the  non-repair;  see  Sow- 
ardv. Leggatt,!  C.  6c  P. 613;  Lewis  v.  Welts, 
7  C.&  P.  221 ;  Phil.  Evid.  8th  ed.  828  ;  and 
post,  title  ' '  Performance." 
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from  time  to  time  and  at  all  times  after  the  making  of  the  said  indenture, 
and  during  the  said  term  thereby  granted,  when,  where  and  as  often  as  use 
and  occasion  required,  well  and  sufficiently  repair,  uphold,  support,  sustain, 
maintain,  tile,  glaze,  pave,  paint,  cleanse,  empty,  amend  and  keep  the  said 
messuage  or  tenement  and  premises,  and  all  glass  windows  [<5'c.  as  in  the 
covenant  and  declaration']  thereunto  belonging,  in,  by  and  with  all  and  all 
manner  of  needful  and  necessary  reparations  and  amendments  whatsoever, 
and  the  said  messuage  [^-c]  with  the  glass  windows  [<S'C.]  being  so  well  and 
sufficiently  repaired  [<5'c.]  and  kept  as  aforesaid,  did,  at  the  expiration  of  the 
said  term,  peaceably  and  quietly  leave,  surrender  and  yield  up  unto  the 
plaintiff,  together  with  all  doors  \_^c.  as  in  the  covenant  and  declaration']  ac- 
cording to  the  said  indenture ;  and  of  this  the  defendant  puts  himself  upon 
the  country,  &c. 


3.  Plea  by  an  Assignee  of  a  Lease,  denying  the  Assignment.  (I) 

Commencement,  ante,  21,  24.]  —  Says  that  all  the  estate,  right,  title, 
interest  and  term  of  years  then  to  come  and  unexpired,  property,  claim  and 
demand  whatsoever  of  the  said  E.  F.,  of  and  in  the  said  premiseSj  with  the 
appurtenances,  by  assignment  thereof  duly  made,  did  not  come  to  or  vest  in 
the  defendant  in  manner  and  form  as  the  plaintiff  hath  above  alleged ;  and 
of  this  the  defendant  puts  himself  upon  the  country,  &c. 


(I)  See  ante,  478,  note  (k).  The  above 
plea  is  proper  where  the  defendant  had  no 
interest  in  the  premises,  or  was  only  under- 
lessee  or  under-tenant,  and  not  assignee  of  the 
whole  term.  A  plea  was  held  bad  which 
staled  that  the  indenture  was  not  signed  by 
plaintiff  or  his  agent;  Aveline  v.  Whiggon,  4 
JNI.  &  G.  801;  and  see  Couch  v.  Goodman, 
2  Q.  B.  588,  cited,  ante,  obs.  465.  Evidence 
that  the  defendant  has  paid  the  rent  to  the 
plaintiff',  or  is  in  possession  of  the  whole  of 
the  premises,  is  presumptive  evidence  that  the 
term  has  vested  in  the  defendant  as  assignee ; 
2  Phil.  Ev.  125  ;  2  Stark.  Ev.  3rd  ed.  350  ; 
Rose.  6[h  ed.  396  ;  Doev.  Williams,  6  B.  &  C. 
41.  But  the  usual  course  is  to  show  the  assign- 
ment by  proving  the  deed,  giving  defendant 
notice  to  produce  tiie  deed  of  assignment.  If 
the  plaintiff"  declare  that  the  wlwle,  but  can 
prove  only  that  a  part,  and  not  the  whole,  of 
the  term  and  estate  demised  came  to  the  de- 
fendant by  assignment,  the  issue  on  this  plea 
must  be  found  for  the  defendant ;  Curtis  v. 
Spitty,  1  Bing.  N.  C.  756;  Heap  v.  Living- 
stone, 11  M.  &  VV.  91.  Where  the  defend- 
ant became  assignee,  but  re-assigued  before 
breach,  he  should  plead  performance  whilst 
he   was  assignee,  if  the  declaration  charge 


breaches  of  covenant  during  that  period,  see 
Form  2, supra,  494;  and,  secondly,  re-assign- 
ment before  breach,  see  post,  496,  Form  4. 
As  to  the  liability  of  an  executor  or  adminis- 
trator of  the  lessee,  sued  as  assignee  of  the 
term,  see  Rubery  v.  Stevens,  4  B.  6c  Ad.  241 , 
and  see  form  of  plea  there  ;  Tremeere  v.  Moc- 
rison,  1  Bing.  N.  C.  89  ;  Paul  v.  Simpson, 
15  L.  J.  382,  Q.  B.  An  administrator  who 
has  fully  administered,  and  who  is  charge- 
able with  no  default  or  laches,  may  in  general 
discharge  himself  from  liability  to  a  greater 
extent  than  the  real  value  of  the  premises ; 
Hornidgc  V.  Wilson,  1 1  A.  &  E.  655;  Wool- 
laston  V.  llakewell,  3  M.  &  G.  321.  As  to 
the  liability  of  the  asiiguees  of  a  bankrtipt 
lessee,  as  assignees  of  the  term,  see  Turner  v. 
llichardson,  7  East,  335;  Copdand  v.  Ste- 
phens, 1  B  &  Aid.  593  ;  Hanson  v.  Stevenson, 
1  B.ScAd.303;  Wheeler\.  lhamiih,3  Camp. 
340;  n'e/i/iv.Mi/e).s,4Camp.368;  6Geo.  4, 
c.  16,  s.  75;  Rose.  Ev.  6th  ed.  396.  In 
Thompson  v.  Bradhury,  1  Bing.  N.  C.  326, 
assignees  of  a  bankrupt,  sued  on  a  lease  for 
rent,  were  alloweil  to  plead,  first,  that  the 
lessee's  interest  did  not  pass  to  them,  and 
secondly,  that  they  abandoned  and  icnounced 
such  interest. 
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4.  Plea  hy  Defendant,  charged  as  Assignee  of  a  Lease,  that  he  assigned 
his  Interest  over  before  Breach,  (m) 
Commencement,  ante,  21,  24.]  —  Says  that  after  the  said  assignment  to 
him  the  defendant,  and  before  the  committing  of  the  said  breaches  of  covenant 
or  either  of  them,  or  any  part  thereof,  and  before  the  commencement  of  this 
suit,  to  wit,  on  [^c.  exact  day  not  material'],  by  a  certain  deed-poll  then  made 
by  the  defendant,  and  sealed  with  his  seal,  [or  "  by  a  certain  indenture  then 
made  between,"  ^-c.  "  and  sealed,"  Spc.']  he  the  defendant  did  grant,  bargain, 
sell  and  assign  over,  transfer  and  set  unto  one  E.  F.  the  said  demised  pre- 
mises and  every  part  thereof,  to  have  and  to  hold  the  same  unto  the  said 
E.  F.,  his  executors,  administrators  and  assigns,  from  thenceforth,  for  and 
during  the  residue  and  remainder  of  the  said  term  so  granted  as  aforesaid, 
then  to  come  and  unexpired,  subject  [^c,  as  in  the  deed'],  whereupon,  and  by 
virtue  whereof,  the  said  E.  F.  then  entered  into  and  upon  the  said  demised 
premises,  and  became  and  was  possessed  thereof  for  the  residue  and  re- 
mainder of  the  said  term  so  demised  as  aforesaid ;  (n)  and  this  the  defendant 

is  ready  to  verify,  &c. 

— ♦ — 

OTHER  FORMS,  &c. 

1.  Plea  in  Abatement,  that  the  Premises  vested  in  Defendant  and 

another. 

Heap  V.  Brooks,  1  D.  &  L.  334.  (o) 


2.  Pleas  to  an  Action  for  Non-repair,  Sfc. ;  1,  that  the  Non-repair  oc- 
curred through  the  unforeseen  Act  of  a  Third  Party ;  2,  that  the 
Defendant  was  ready  to  repair,  but  that  a  reasonable  Time  to  do  so 
had  not  elapsed;  3,  that  Plaintiff  repaired  himself  and  so  pre- 
vented Defendant  from  repairing. 

Green  v.  Bales,  2  Q.  B.  225. 


(wi)  See  supro,  495,  note  (i).     See  a  form,  Harley  \.  King,  supra.    A  re  assignment  was 

Hurley  v.  King,  2  C.  M.  &  R.  18  ;  and  re-  held  to  be  complete  and  to  protect  tlie  assig- 

plicaiion  that  breaches  were  commiUed  before  nee  who  had  executed  it,  although  the  deed 

assignment,  id.;  though  semble  the  pLf.a  would  remained  in  the  hands  of  his  solicitor  under  a 

be  bad  without  this  averment.     'Jhat  this  is  a  claim  of  lien  for  preparing  it ;  Odell  v.  Wake, 

defence,  although  the  assignee  covenanted  not  3  Camp.  394. 

to  assign,  and  the  assignment  be  to  a  pauper  (n)  Notice  to  the  landlord  of  the  assign- 

for  the  express  purpose  of  obviating  future  ment  need  not  be  alleged  or  proved ;  Pitcher 

liability,  see  Taylor  v.  &7im»i,  1  li.  &  P.  21 ;  v.  Tovey,  1  Salk.  81 ;  Taylor  v.  S/mm,  1  B. 

Paul  v.  Nurse,  8  B.  &  C.  486.     But  tiie  re-  &  P.  21. 

assignment  does  not  discharge  the  assignee  (o)  Plea,  setting  up  the  interest  of  a  third 

from  liability  to  the  lessor,  or  the  assignee  of  party  in  the  premises  not  joined  as  plaintiff; 

the  reversion,  for  breaches  committed  whilst  Foley  v.  Addenbrooke,  4  Q.  B.  197. 
the  interest  of  the  assignee,  as  such,  existed ; 
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3.  Plea  to  an  Action  for  Rent  hy  a  Transferee  of  a  Lease,  Payment 

to  the  Transferor  without  Notice  of  the  Transfer. 

Lucas  V.  Jones,  5  Q.  B.  949. 


4.  Plea  to  an  Action  for  Rent,  a  Clause  of  re-entry  in  the  Deed, 

under  which  Plaintiff  entered. 
Hartshorne  v.  Watson,  4  B.  N.  C.  178  ;  5  Scott,  506  ;  6  Dowl.  404,  S.  C; 
such  plea  is  divisible,  id. 

— ♦ — 

5.  Plea  to  Covenant  for  Rent,  that  the  Plaintiff  committed  a  Preach 
of  Covenant,  in  consequence  of  lohich  the  superior  Landlord  brought 
Ejectment,  and  compelled  Defendant  to  pay  the  Rent  to  him. 
Franklin  v.  Carter,  3  D.  &  L.  213  ;  ,S'.  C.  1  Com.  B.  750;  and  see  post, 

"  Replevin,"  •*  Pleas  in  Bar,"  notes. 


LEAVE  AND  LICENSE. 


The  plea  may  be  adapted  from  the  form,  post,  in  Trespass,  stating,  instead  of  "  com- 
mitted the  trespasses,"  that  defendant  "  broke  the  said  covenant,"  &c.,  by  showing  an 
authority  under  seal  to  do  so;  sec  Harris  v.  Goodwin,  2  M.  cV  G.  41G;  Went  v.  Blake- 
way,  2  M.  &  G.  741 .  A  breach  of  covenant  cannot  be  justified  by  a  parol  license  to 
break  it,  per  Patteson,  J.,  Doe  d.  Muston  v.  Gladwin,  14  L.  J.  189,  Q.  B. ;  2  Saund. 
47,  48,  n.  (1)  ;  but  such  parol  license  may  sometimes  tend  to  show  that  there  was  no 
breach  of  covenant  at  all,  as  where  the  defendant  covenanted  not  to  caiTy  on  the  pro- 
fession of  a  surgeon,  and  he  attended  patients  at  the  request  of  the  plaintiff  in  order  to 
keep  the  connection  together,  Raivlinson  v.  Clarke,  14  M.  &  W.  187.  In  such  case 
the  proper  plea  is  a  denial  of  the  breach ;  see  further,  post,  "  Performance." 


LIMITATIONS,  STATUTE  OF, 


Obs.  Before  the  passing  of  the  act  3  &  4  Will,  4,  c.  42,  there  was  no  statute  of  limitations 
applicable  to  claims  on  specialties  or  contracts  under  seal ;  but  after  twenty  years 
even  such  claims  were  (and  still  are)  by  the  common  law  presumed  to  be  satisfied 
(under  the  pica  of  payment  or  satisfaction,  &(;,  as  the  case  may  be),  unless  cir- 
cumstances rebutting  the  inference  could  be  proved  by  the  covenantee  or  obligee ; 
see  the  cases,  Tidd,  9th  ed.  18.  By  that  statute  (section  3)  actions  on  specialties 
arc  (with  certain  exceptions)  to  be  brought  within  twenty  years  after  the  cause 
of  such  actions,  but  not  after ;  and  this  period  of  limitation  applies  to  covenant  for 
arrears  of  rent  due  on  a  lease,  Faget  v.  Folei/,  2  Bing.  N.  S.  679;  and  also  to  a 
rent-charge,  Slrucham  v,  Thomas,  12  A.  &  E.  .558.  The  form  will  be  as  ante, 
356,  Form  1,  substituting  twenfi/  for  six  years;  sec  also  ante,  460.  An  acknow- 
ledgment taking  the  case  out  of  the  statute  under  the  5th  section  shoidd  be 
specially  replied;  Kemp  v.  Gibbons,  Q.  B.  Mich.  T.  184G. 


MORTGAGE. 


If  the  defendant  deny  his  execution  of  the  deed,  or  the  sufficiency  of  the  stamp,  he 
should  plead  non  est  factum,  as  ante,  443,    If  he  paid  the  money  on  the  day,  the  plea 
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will  be  as  infra,  Form  1 ;  if  after  the  day,  as  infra,  Form  2.  If  there  be  any  balance 
due,  plead  payment  into  Court  pro  tanto,  as  ante,  376.  Any  defence  in  confession  and 
avoidance,  such  as  payment  to  an  assignee  of  the  mortgagee,  must  be  pleaded  specially; 
a  plea  adding  to  this  defence  an  averment  that  the  money  was  released,  was  held  bad 
for  duplicity ;    Harruld  v.  Whitaker,  15  L.  J.  345,  Q.  B. 


NON  EST  FACTUM.— ^n^f,  443. 


PAYMENT.  (/?) 


1 .  Plea  of  Payment  on  the  Day  according  to  the  Covenant,  {q). 

Commencement,  ante,  21,  24.}     —  Saith,  that  he  did  on  the  said day 

of ,  A.  D. ,  in  the  said  indenture  mentioned,  well  and  truly  pay  to 

the  plaintiff  the  said  sum  of  £ therein  mentioned,  together  with  interest 

thereon,  (r)  according  to  and  in  pursuance  of  his  the  defendant's  said  cove- 
nant ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


2.  Plea  of  Payment  in  satisfaction,  after  due.  (s) 
Commencement,  ante,  21,  24.]     —  Saith,  that  after  the  committing  of  the 
said  breaches  of  covenant,  and  before  the  commencement  of  this  suit,  to  wit, 
on,  [(^c.l,  he  the  defendant  paid  to  the  plaintiflP,  and  the  plaintiff  tlien  accepted 

and  received  of  and  from  the  defendant,  a  large  sum,  to  wit,  £■ ,  in  full 

satisfaction  and  discharge  of  the  said  breaches  of  covenant,  and  of  all  causes 
of  action  then  accrued  in  respect  thereof;  and  this  the  defendant  is  ready 
to  verify,  &c.  

PAYMENT  OF  MONEY  INTO  COURT. 

See  the  Form  1,  ante,  376,  in  assumpsit,  which  equally  apply  in  covenant ;  see 
notes,  id.  Although  several  breaches  of  covenant  are  assigned,  upon  all  or  several  of 
which  money  is  paid  into  Court,  the  defendant  may  plead  payment  into  Court  of  one 
entire  sum,  in  satisfaction  of  all  or  several  of  the  counts  or  breaches,  and  need  not  dis- 
tinguish how  much  is  applied  to  each  breach ;  Marshall  v.  Whiteside,  1  M.  &  W.  188 ; 
S.  C.  4  Dowl.  717  ;  Joiirdain  v.  Johnson,  2  C.  M.  &  R.  564;  ante,  372,  note  (a). 
Where  the  money  is  paid  into  Court  upon  part  only  of  the  declaration,  the  plea  begins, 
"  And  as  to  [so  much  of]  the  said  breach  of  covenantees;  above  assigned,  and  the  said 
causes  of  action  in  respect  thereof  as  charges  the  defendant  in  the  having  [^c.  stating  the 
part  udinittedl  the  defendant  saith,"  &c. ;  and  the  plea  should  state  that  the  plaintiff  has 


(p)  In  debt  (on  bond),  payment  post  diem  (?)  Omit  "  and  interest,"  if  none  be  re- 
is  given  by  4  &  5  Anne,  c.  16,  s.  12,  ante,  served  by  the  covenant,  otherwise  the  plea 
450,  note  (d).     But  it  is  not  a  good  plea  in  will  be  demurrable ;  see  150,  note  (d)  ;  Drake 
covenant,  except  as  a  plea  of  accord  and  satis-  v.  Mitchell,  2  East,  252  ;  PI.  Ass.  334. 
faction;  see  Form  2,  i/i/rn.  Where  the  defence  of  payment  applies  to 

Riens  in  arrere  is  a  demurrable  plea  in  co-  part  only  of  the  demand,  the  plea  should  be 

venant;  see  aate,  489,  obs.  confined  to  that  part ;  see  ante,  372,  Form  2. 

((/)  The  plea  will  be  demurrable  if  the  tra-  Plea   of    payment   of   rent    under    a    lease; 

verse  be  more  extensive  than  the  claim,  as  if  Taicus  v.  Jones,  5  Q.  15.  949,  ante,  486. 

the  plea  be  payment  of  principal  and  interest,  (.<;)  See  supra,  note  (n). 
and  no  interest  be  claimed  in  the  declaration  ; 
ante,  40,  note  (x). 
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not  sustained  damages  to  a  greater  amount  than,  &c.  in  respect  of  the  causes  of  action, 
"  as  to  the  breach  of  covenant  in  the  introductory  part  of  this  plea  mentioned,"  &c. 
Money  may  be  paid  into  Court  in  covenant  either  for  nonpayment  of  money,  or  for  not 
performing  any  act,  &c.  in  respect  of  which  general  damages  are  claimed ;  see  3  &  4 
Will.  4,  c.  42,  s.  21,  ante,  375,  obs.  But  where  the  covenant  is  for  a  different  act  than 
for  the  payment  of  money,  a  summons  for  leave  to  pay  money  into  (llourt  is  necessary, 
even  though  there  be  no  other  plea  than  that  of  payment  into  Court.     Id. 


PERFORMANCE. 


See  "  Payment,"  "  Leases,"  &c.  When  the  defence  is,  that  the  defendant  has  per- 
formed the  deed,  the  breach  alleged  in  the  declaration  should  be  traversed  in  its  precise 
■words;  ante,  436,  Form  2  ;  and  see  the  pleas  of  performance  of  the  condition  of  a  bond, 
ante,  451  and  obs.  When  leave  and  license  may  be  given  in  evidence  under  a  denial 
of  the  breach,  ante,  497.  Impossibility  of  performance  is  no  defence,  Tuffnell  v.  Con- 
stable, 7  A.  &  E.  798  ;  and  see  Bute  v.  Thompson,  13  M.  &  W.  487;  unless  created 
by  law.  Doe  d.  Anglesea  v.  Rugeley,  6  Q.  B.  107. 

Non  infregit  conventionem,  and  riens  in  urriere,  are  bad  pleas;  ante,'\89,  obs.  On 
whom  the  onus  of  proof  is  thrown,  ante,  194,  n.  (/c).  On  a  covenant  by  a  lessee  to  use 
his  best  endeavours  to  keep  open  a  house  as  a  licensed  victualling  house,  it  was  held  that 
it  was  incumbent  on  the  lessee  to  prove  that  he  did  some  act,  after  the  license  had  once 
been  refused,  to  procure  its  continuance;   hinder  v.  Fryor,  8  C.  &  P.  518. 


RELEASE. 


See  form,  ante,  382,  which  \vill  apply  in  covenant,  except  that  it  should  be  stated  that 
"  after  the  making  of  the  said  indenture,  and  committing  the  said  breaches  of  covenant, 
and  before,  &c. ;"  Law,  &c.  Simons  v.  Johnson,  3  B.  &  Adol.  175. 


RESTRAINT  OF  TRADE. 


Plea  that  a  Covenant  not  to  carry  on  a  Business  within  certain  Limits 
was  void,  as  being  contrary  to  public  Policy. 

Mallan  v.  May,  1 1  M.  &  W.  653.     See  the  lawr,  &c.  in  the  cases  cited 
ante,  123,  Form  2. 


SET-OFF. 


A  plea  of  set-off  cannot  be  pleaded  in  covenant,  unless  the  breach  assigned  is  the 
nonpayment  of  money  by  the  defendant  to  the  plaintiff.  The  form  is  similar  to  that  in 
assumpsit,  ante,  389,  except  that  it  should  be  alleged  that  the  debt  to  the  defendant 
"  equals  the  damages  sustained  by  the  plaintiff  by  reason  of  the  said  breaches  of' covenant 
in  the  declaration  assigned,  and  all  damages  sustained  by  the  plaintiff  by  reason  of  the 
committing  thereof" 


TENDER. 


In  the  case  of  a  covenant  to  pay  money  on  a  particular  day,  it  seems  that  a  tender 
after  the  day  cannot  be  sustained;  see  Foole  v.  Turnbridge,  2  M.  &  W.  223;  per 
Parke,  B.,  2M.  &  W.  225,  226  ;  sed  vide  Johnson  v.  Clay,  7  Taunt.  486 ;  Tidd,  N.  I'. 
357 ;  tender  of  rent  before  sunset,  3  Chit.  PI.  7th  ed.  235.  See  forms  in  assumpsit, 
ante,  403. 

PART  II,  L  L 
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DECLARATIONS  IN  DETINUE. 


Obs.  In  this  form  of  action  the  plaintiff  claims  the  specific  recovery  of  goods  and  chat- 
tels, or  deeds,  or  writings,  detained  from  him  by  the  defendant,  with  damages  for 
the  detention ;  Form,  Step.  ;  2  Chit.  PI. ;  Special  Form,  Atkinson  v.  Baker,  4 
Taunt.  R.  229.  See3  Bla.  C.  146,  152  ;  Co.  Litt.  296  b  ;  1  Chit  PI.  121 ;  Step. ; 
2  Stark.  Ev.  tit.  "Detinue,"  280;  Selw.  N.  P.  tit.  "Detinue."  This  action 
lies  for  a  wrongful  detention,  whether  the  taking  were  in  the  first  instance  law- 
ful or  wrongful ;  id.  And  it  lies  though  the  defendant  have  wrongfully  parted 
with  the  goods  before  action  brought;  Jones  v.  Dowle,  9  M.  &  W.  19;  S.  C 
1  D.  N.  S.  391.  In  trover,  damages  (only)  for  a  conversion  are  recoverable, 
the  goods  themselves  cannot  be  obtained;  though  this  is  obviated  in  practice  by 
the  jury  being  directed,  by  consent,  to  give  damages  greater  than  the  value  of  the 
goods,  with  a  condition  that  they  are  to  be  reduced  to  40s.  if  the  goods  are  restored. 
In  detinue  the  plaintiff  claims  the  goods  in  specie.  The  judgment  is,  in  effect,  that 
he  recover  the  goods  if  they  can  be  obtained  from  the  defendant  by  the  sheriff,  and 
a  certain  sum  assessed  by  the  jury  for  damages  for  the  detention  ;  and  if  the  goods 
cannot  be  had,  then  a  certain  sum  assessed  by  the  jury  as  their  value,  besides  the 
damages  for  detention,  with  costs.  Therefore,  in  case  the  plaintiff  is  anxious  to  get 
possession  of  the  identical  goods  or  deeds  claimed,  detinue  is  a  better  form  of 
action  than  trover.  The  jury  must  assess  the  value  of  each  of  the  goods,  &c.  sepa- 
rately, because  some  of  them  may  be  forthcoming,  others  not,  when  execution 
issues ;  and  if  the  jury  omit  to  do  this,  the  error  cannot  be  connected  by  a  writ  of 
inquiry;  Pawly  v.  Holly,  2  Bla.  R.  854;  Anderson  v.  Passman,  7C.  &P.  193, 
Coleridge,  J.  In  detinue  for  several  things,  the  Court  would  not  on  motion 
assess  the  damages  as  to  one  article,  and  strike  it  out  of  the  declaration  on  its 
being  delivered  up  to  the  plaintiff;  Phillips  v.  Hayxoard,  3  Dowl.  362.  De- 
tinue, instead  of  trover,  is  the  usual  form  of  action,  where  the  plaintiff  has,  in 
addition,  a  money  claim  against  the  defendant,  which  can  be  made  the  subject 
of  an  action  of  debt ;  because  a  demand  in  debt  and  another  in  detinue  may  be 
joined  in  one  action,  and  thus  in  the  same  declaration  the  two  claims  can  be 
united;  see  Form  2.  A  count  in  detinue  for  a  bill  will  be  allowed,  with  one 
for  the  amount  of  the  bill;  Kirkpatrick  v.  Bank  of  England,  8  Dowl.  881. 


1 .  Common  Form  of  Declaration  in  Detinue. 

Commencement,  ante,  5.     Venue  transitory.']    For  that  whereas  the  plaintiff 
heretofore,  to  wit,  on  [_^-c.  any  day  before  wni],  delivered  to  the  defendant 

certain  goods  and  chattels  [or  "  deeds  and  writings,"]  to  wit, ,  (a)  of  the 

said  plaintiff,  of  great  value,   to  wit,  of  the  value  of  £ ,  (b)  to  be  re- 
delivered by  the  defendant  to  the  plaintiff  when  the  defendant  should  be 

(rt)  The  goods,  &cc.  are  usually  described  (b)  A  sum  amply  sufficient  to   cover  the 

as  in  trover  ;  see  pnst,  "  Trover."    It  is  said  highest  possible  value.     Although  several  ar- 

more  certainty  is  required  in  the  description  tides  be  claimed,  the  value  of  the  whole  may 

of  the  goods  in  detinue  than  in  trover;  2Saund.  be  stated  in  the  above  form  ;  Pawly  v.  Holly, 

74  I)  ;  Co.  Lit.  286  h.     The  date  of  a  deed  2  Bla.  Jl.  853.     But  the  jury  must  assess  the 

need  not  be  mentioned  ;  Alcorn  v.  Wcslbrnok,  value  of  each  separately  ;  supra,  obs. 
1  Wils.  116. 
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thereunto  requested,  (c)  Yet  the  defendant,  although  afterwards,  to  wit,  on 
the  day  and  year  [first]  aforesaid,  requested  by  the  plaintiff  so  to  do,  hath  not 
as  yet  delivered  the  said  goods  and  chattels,  or  any  of  them,  or  any  part  thereof, 
to  the  plaintiff,  but  hath  wholly  neglected  and  refused  so  to  do,  and  hath 
detained  and  still  unjustly  detains  the  same  from  the  plaintiff;  To  the  damage 

of  the  plaintiff  of [/ay  a  sum  equal  to  the  full  value  of  ike  goods,  and  all 

damages  for  detentmi],  and  therefore  he  bring  his  suit,  &c. 


2.  Declaration  in  Debt  and  Detinue,  (d) 

Commencement  as  pointed  out,  ante,  1,  2,  Form  1.]  For  that  whereas  the 
defendant,  on  [^"c],  was  indebted  [<5c.  here  ^proceed  with  the  count  or  counts 
in  debt,  as  usual,  to  the  end,  omitting  the  words  *'  to  the  damage,"  ^-c.  and  then 
proceed  thus  ;]  And  whereas  also  \adding  the  count  in  detinue  and  concluding 
"  to  the  damage,"  8fc.  as  supra. 


(c)  Sometimes  a  fictitious  loss  and  finding  Exch.  Nov.  1846.     The  supposed  delivery  or 

are   laid  as  in    trover;  see  2  Chit.  PI.  7lh  bailment  to  the  defendant  cannot  be  traverser! 

ed.  428.      The   above  form  suffices,  though  by  plea  ;   Whitehead  v.  Harrison,  2  D,  &c  L. 

there  were  a  special  bailment ;  2  Stark.  Kv.  122  ;  S.  C.  6  Q.  B.  423, 
3d  ed.  387,  note  (c);    Clements  y.  Flight,  (d)  Sue  supra,  ohs,;  2  Saund.  117  b. 


Zh'^ 
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Obs.  Com.  Dig.  Pleader,  2,  X.  1,  &c. ;  7  Wentw.  637,  647;  proof  thereon,  1  Chit.  PI. 
7th  ed. ;  2  Stark.  Ev.  tit.  "  Detinue."  Plaintiff  must  prove  the  goods  were 
in  the  possession  of  the  defendant  or  his  agent  for  him  ;  id. ;  Anderson  v.  Passman, 
7  C.  &  P.  193.  By  the  new  rules  on  pleading,  "  the  plea  of  non  detinet  shall 
operate  as  a  denial  of  the  detention  of  the  goods  by  the  defendant,  but  not  of  the 
plaintiff's  property  therein;  and  no  other  defence  than  such  denial  shall  be  ad- 
missible under  that  plea."  The  adverse  detention  of  the  goods  (not  merely  that 
the  defendant  has  them)  is  put  in  issue  by  this  plea;  and  therefore  a  plea  of 
tender  of  the  goods  was  held  bad  as  amounting  to  non  detinet ;  Clements  v. 
Flight,  Exch.  Nov.  1846.  The  defendant  must  plead  specially  that  the  goods 
■were  not  the  plaintiff's,  or  that  the  defendant  is  justified  in  detaining  them ; 
Richardson  v.  FraJikum,  6  M.  &  W.  420  -,8.0.8  Dowl.  346.  A  lien  therefore 
must,  it  is  said,  be  specially  pleaded,  and  so  must  the  defence,  that  the  defendant 
had  a  common  interest  in  the  goods  with  the  plaintiff;  Mason  v.  Farnell,  12  M. 
&;  W.  674;  Whitehead  v.  Harrison,  6  Q.  B.  425;  Barnewellv.  Williams,  7  M. 
&  G.  403.  The  Court  will  stay  proceedings  either  in  detinue,  Phillips  v.  Hay- 
ward,  3  Dowl.  363 ;  or  in  trover,  Peacock  v.  Nicholls,  8  Dowl.  367,  on  delivery 
up  of  the  property  and  payment  of  costs.  We  have  seen  that  the  supposed 
finding  by,  or  bailment  or  delivery  to,  the  defendant,  cannot  be  traversed  by 
plea;  see  ante,  501,  note(c).  Many  of  the  pleas  in  replevin  may  be  adapted 
to  detinue,  which  is  a  form  of  action  not  very  frequently  used. 


1 .  Plea  of  Non  detinet. 
In  the  Q.  B.  [or  «  C.  P."  or  "  Exch.  of  Pleas."] 

On  the day  of ,  a.  d. . 

C.  D.  ^     The  defendant,  by his  attorney,  saith,  that  he  doth  not  detain 

ats.  >the  said  goods  and  chattels  \or  "  deeds  and  writings,"  as  the  case 
A.  B.  J  may  he],  or  any  of  them,  or  any  part  thereof,  in  manner  and  form 
as  the  plaintiff  hath  above  complained  against  him  ;  and  of  this  the  defend- 
ant puts  himself  upon  the  country,  &c. 


2.  Denial  that  the  Goods  are  the  Plaintiff's,  {a) 
Commencement,  ante,  21,  24.]  —  Saith,  that  the  said  goods  and  chattels 
\or  "  deeds  and  writings"]  in  the  declaration  mentioned,  were  not,  nor  are 
they,  nor  was  or  is  either  of  them,  or  any  part  thereof,  the  goods  and  chattels 
of  the  plaintiff  [jf  the  plaintiff  declare  as  assignee  of  a  bankrupt,  or  as  exe- 
cutor, <^c.  add  "  as  assignee,"  or  "  as  executor,  &c.  as  aforesaid,"]  as  in  the 
said  declaration  alleged ;  and  of  this  the  defendant  puts  himself  upon  the 
country,  &c. 

(a)  See  supra,  obs.      A  plea  traversing  Ledward,  11  A.  &  E.  209.     What  property 

the  plaintiflF's  posiession  of  the  goods  would  the  plaintifF  must  have  to  maintain  detinue, 

seem  lo  be  inapplicable  in  detinue;   Gre^son  1  Chit.  PI.  7th  ed.     He  must  show  a  right 

V.  Ifuih,  4  Q.  B.  745.     And  it  is  no  defence  to  have  the   goods  delivered  lo  him;    Lund 

that  01  her  persons,  co  tenants  with  the  plain-  v.  North,  4  Dougl.  266. 
tiff,  are  not  joi'^ed  as  plaintiffs ;  Broadbent  v. 
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LIEN  AND  PLEDGE. 


1.  See  in  general,  Chit.  Cont.  Index,  "  Lien  ;"  2  Harr.  Index,  tit.  "  Lien."  By  im- 
plication of  law,  every  workman  has  a  lien  for  work  done  in  respect  of  goods  for 
the  price  of  such  work  and  necessary  materials,  if  due  and  unpaid,  see  Scarfe  v. 
Mirgiiii,  4  M.  &  W.  270;  Jacobs  v.  Lalour,  5  Bing.  130;  provided  there  be  no 
outstanding  security  not  due,  Hewison  v.  Guthrie,  2  Bing.  N.  C.  759,  or  cither 
agreement  inconsistent  with  the  lien,  and  the  holder  have  the  right  to  the  unin- 
terrupted possession  of  the  chattel,  Jackson  v.  Cunuinns,  5  M.  &  W.  342.  As 
to  the  lien  of  innkeepers,  see  Thompson  v.  Luci/,  5  B.  &  Aid.  283 ;  Procter  v. 
Nicholson,  7  C.  &  P.  G7  ;  it  exists  against  the  true  owner  of  a  stolen  horse, 
provided  the  innkeeper  did  not  know  of  the  theft;  Bacon's  Abridg.  "Inns," 
D. ;  Burn's  J.  "  Alehouses,"  XVII.  But  to  create  the  lien  the  goods  must  have 
been  deposited  by  a  guest ;  Binns  v.  Pigot,  9  C.  &  P.  208. 

A  lien  is  lost  by  parting  with  the  possession,  (post,  508.  note  (i)),  or  by  claiming 
to  hold  the  goods  for  a  sum  either  greater  or  different  than  the  real  lien,  Scur/'e  v. 
Morgan,  supra,  and  Jones  v.  Tarllon,  9  M.  &  W.  675  ;  but  not  by  an  untenable 
claim  for  a  separate  sum  in  addition  to  the  lien ;  id.  A  set-off  to  a  larger 
amount  is  no  answer  to  a  lien ;  Pinnock  v.  Harrison,  3  M.  &  W.  532. 


1 .  Plea  of  Lien  by  a  Tradesman  for  Work,  (b) 

Commencement,  ante,  23,  24.]  —  Saith,  that  the  said  goods  were  hereto- 
fore and  before  the  commencement  of  this  suit,  to  wit,  on  [^^c],  delivered 
by  the  plaintiff  to  the  defendant,  to  be  by  him  the  defendant,  in  the  way  of 

his  business  of  a ,  repaired  [as  the  case  may  be,']  for  the  plaintiff  for 

reward  to  the  defendant,  and  upon  the  terms,  (c)  that  the  price  and  value  of 
the  work  to  be  done,  and  the  materials  for  the  same  to  be  provided  by  the 
defendant  in  so  repairing  the  said  goods  as  aforesaid,  should  be  paid  when  the 
said  repairs  were  completed  [and  that  the  defendant  should  have  a  lien  on 
the  said  goods  for  such  price  and  value,  and  be  entitled  to  hold  the  same  as 
a  security  for  the  payment  of  such  price  and  value  by  the  plaintiff(rf)] ; 
and  the  defendant  avers  that  he  then  received  the  said  goods  and  chattels 
of  and  from  the  plaintiff  on  the  said  terms,  and  not  otherwise,  and  before 
the  said  time  when  {_SfC.'],  to  wit,  on  the  day  and  year  last  aforesaid,  did 
work  and  found  the  necessary  materials  in  and  about  the  repairing,  and  then 


(6)  See  forms,  &c.  Judson  v.  Etheridge,  5  M.  &  S.  180)  for  work  to  be  done  in  respect 

1  C.  &  M.  743  ;  Coomhes  v.  Nnad,  10  M.  &  of  each  article,  it  seems  tlieie  must  be  a  sepa- 

W.  127  ;  S.  C.  2  D.  N.  S.  315.     This  plea  rate  plea  of  lien  in  reference  to  each  chattel; 

will  be  allowed  along  with  "  no  properly"  and  and  that  if  the  defendant  in  a  plea  claim  a  lien 

"  non  detinet ;"  Bamewell  v.  Williams,  7  M.  for  the  total  of  the  debts  due  to  him  in  respect 

&  G.  403;  in  Leiickart  v.  Cooper,  1  B.N  C.  of  the  various  goods,  the  plaintiff  may  succe>s- 

509,  the  Court  allowed,  1,  the  general  issue;  fully  reply  ihat  the  defendant  was  retained  and 

2,  lien  by  custom  ;  3,  lien  by  agreement ;  4,  did  woik  under  the  separate  and  distinct  con- 

a  lien  by  custom,  with  a  statement  that  the  tracts;  for  the  claim  is  properly  to  separate 

goods  were  deposited  by  one  having  a  prima.  liens,   not  one   lien   for   the   whole  amount ; 

facie  title  ;  and,  5,  a  lien  by  custom,  with  a  Marks  v.  Luliee,  3  Bing.  N.  C.  408. 

statement  that  the  wool  was  deposited  by  plain-  (c)  A  contract  must  be  shown  ;   Robertson 

tiff's  agent  ;  sed  qiKtre  ;  S.C.I  C.  &  V.  1 19.  v.  Showier,  13  M.  lV  W.  609. 

Where  a  particular  lien  arises  in  respect  of  (</)  Sfmfe/e,  the  allegation  between  lliebrac- 


several  chattels  deliveied  to  the  defendant  un-       kels  is  unnecessary, 
der  distinct  contracts  (see  Chase  v.  Westmore, 
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repaired  the  said  goods  and  chattels  for  the  plaintiff  upon  the  said  terms, 
and  the  said  repairs  were  then  completed,  and  the  reasonable  price  and  value 
of  the  same  therefore  payable  to  the  defendant  amounted  to  a  certain  sum, 

to  wit,  £ ,  whereof  the  plaintiff  then  had  notice,  and  was  then  requested 

by  the  defendant  to  pay  him  the  said  sum,  but  the  plaintiff  hath  neglected 

so  to  do  [nor  hath  he  tendered  to  the  plaintiff  the  said  sum  of  £ ,  or 

anj'  part  thereof],  and  the  same  before  and  at  the  said  time  when  [t^c.],  and 
at  the  time  of  the  commencement  of  this  suit,  was  and  is  wholly  due  and  in 
arrear,  wherefore  the  defendant  hath  continually  held  and  detained  and  still 
detains  the  said  goods  as  such  lien  and  security  as  aforesaid  for  the  said 

sum  of  £ ,  being  the  detention  in  the  declaration  mentioned  ;  and  this 

the  defendant  is  ready  to  verify,  &c. 


2.  Plea  of  Lien  hy  a  Pawnhroker. 
Nickisson  v.  Trotter,  3  M.  &  W.  130. 


3.  Plea  of  General  Lien  by  an  Attorney,  (e) 

Commencement,  ante,  21,  24.]  —  Saith,  that  whilst  the  plaintiff  was  pos- 
sessed of  the  said  instruments  in  writing  as  in  the  declaration  mentioned, 
and  before  the  said  detention  thereof,  and  before  the  commencement  of  this 
suit,  to  wit,  on  [<l^c.],  he  the  plaintiff  delivered  the  said  instruments  in  writing 
to  the  defendant  then  and  still  being  an  attorney  of  [her  Majesty's  Court  of 
Queen's  Bench  at  Westminster,  and  a  solicitor  of  the  High  Court  of  Chan- 
cery, and  a  practising  conveyancer  for  fees  and  reward],  as  such  attorney, 
solicitor  and  conveyancer,  for  the  purpose  of  enabling  the  defendant,  as 
such  attorney,  solicitor  and  conveyancer,  to  do  and  transact  divers  affairs 
and  businesses  for  the  plaintiff  with  and  in  respect  of  the  said  instruments 
in  writing,  and  with  and  in  respect  to  the  property  to  which  the  same  related, 
and  the  same  have  ever  since  remained  in  the  possession  of  the  defendant ; 
and  the  defendant  further  says,  that  the  plaintiff,  at  the  time  of  the  delivery 
of  the  said  instruments  in  writing  to  the  defendant,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  [^c],  was  and  still  is  indebted  to  the 

defendant  in  a  large  sum,  to  wit,  the  sum  of  £ -,  for  work  and  labour 

before  then  done  by  the  defendant,  as  such  attorney,  solicitor  and  convey- 
ancer, for  the  plaintiff,  and  upon  his  retainer,  and  at  his  request,  and  for  fees 


(e)  See  other  forms,  Lightfoot  v.  Keane,  6  Q.  B.  276.     The  legal  owner  of  an  estate 

IM.  &VV.  745;   RobertSim  v.  Showler,2Y>.  Pkiltips  v.  Robinson,   4   Bing.   106,   or  the 

&  L.  687  ;  S.  C.  13  M.  &  W.  609.     AUor-  party  having  the  right  to  tlie  first  estate  of  in- 

neys  have  a  general  lien  against  their  clients;  heritance,  has  a  right  to  the  possession  of  the 

see'lidd,  9  th  ed.  337;  Chit.  Arch.  8th  ed.  title  deeds;  .4MS<iH  v.  Croome,  1  Car.  &  Marsh, 

106;  I  Harr.  Ind,  "AUorney;"    Davies  v.  653;  Smith  v.  Chichester,  2  Dm,  Sx.W.  393; 

Vernon,  6  Q.  B.  443  ;  Wakejield  v.  Newbon,  S.  C.  1  Con.  &  L.  486  (Irish). 
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due  and  payable  to  the  defendant  in  respect  thereof,  and  in  a  large  sum,  to 

wit,  £ ,  for  money  paid,  laid  out  and  expended  by  the  defendant  as  such 

attorney,  solicitor  and  conveyancer  for  the  plaintiff,  and  at  his  request,  by 
reason  whereof  the  defendant,  during  all  the  time  aforesaid,  was  and  still  is 
entitled  to  hold  and  detain  the  said  instruments  in  writing  as  and  for  a  lien 
for  the  said  sums  of  money  so  due  and  owing  to  him  as  aforesaid ;  where- 
fore the  defendant  hath  detained  and  still  detains  the  same  as  he  lawfully 
might  and  may  for  the  cause  aforesaid,  being  the  detention  in  the  declara- 
tion mentioned  ;  and  this  the  defendant  is  ready  to  verify,  &c. 


4.  Plea  of  General  Lien  by  WoolfuUers,  they  carrying  on  Business  on 
the  Therms  of  such  Lien. 

Cumpston  v.  Haigh,  2  Bing.  N.  C,  449.    RepUcalion,  id. 


5.  Plea  of  General  Lien  by  a  Warehousekeeper  in  London. 
Leuckhart  v.  Cooper,  S  Bing.  N.  C.  99. 


6.  Detinue  for  an  Exchequer  Bill :  —  Plea  of  Getwal  Lieu  by 
Bankers,  the  Plaintiff  having  allowed  their  Customer  to  appear  to 
be  the  Holder.  (/) 

Conwiencemcnt,  ante,  21,  24.]  —  Say,  that  before  the  commencement  of 
this  suit,  and  before  the  said  detention,  to  wit,  on  [^Vc],  tlie  said  defendants 
were  and  still  are  bankers,  and  carried  on  business  as  bankers  in  copartner- 
ship together  [in  London],  and  one  E.  V.  kept  cash  and  an  account  witli  the 
defendants  as  such  bankers,  upon  the  following  amongst  other  terms,  that  is 
to  say,  that  the  defendants  should  have  a  lien  upon  any  securities  lodged 
and  deposited  with  the  defendants  as  such  bankers  by  the  said  E.  F.,  and 
should  have  a  right  to  retain  them  to  countervail  any  liabilities  incurred  by 
the  defendants  in  favour  of  the  said  E.  P.,  or  any  debt  due  or  to  become 
due  from  the  said  E.  F.  to  the  defendants,  whilst  the  securities  so  remained 
deposited  as  aforesaid,  such  securities  being  securities  the  property  wherein 
passed  and  might  pass  by  transfer  and  delivery,  and  provided  no  special 
agreement  was  made  between  the  defendants  and  the  saicl  L  l'\  in  that 
behalf;  and  the  defendants  furtlier  say,  that  the  said  instrument  or  security 
for  the  payment  of  money  in  the  said  declaration  mentioned,  was  a  certain 
instrument  or  security  called  an  exchequer  bill,  issued  and  granted  under 


(f)  As  to  the  lien  of  bankers,  see  1  Harr.  S.  C.  6  M.  &  G.  630  ;  O'Connor  v.  Maijnri- 
Index,  tit.  "Bankers,"  IV.;  Brandao  v.  hanks,  4  M.diG.  435.  They  have  a  generu/ 
Barnett,  Dom.  Proc.  15  L.  J.  368,  Exch. ;       lien;  Jourdaine  v.  Lej'evre,  1  Esp.  K.  6(). 
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and  by  virtue  of  an  act  of  parliament  made  and  passed  in  the  year  of  our 

Lord ,  intituled,  [Sfc.'] ;  and  the  defendants  further  say,  that  the  said 

bill  was  and  is  a  certain  bill  for  £ .  bearing  date  the day  of , 

A.  D. ,  and  was  and  is  in  form  as  follows,  that  is  to  say  [copy  it]  ;  and 

the  defendants  further  say,  that  before  and  at  the  time  of  the  said  detention, 
the  blank  in  the  said  bill  had  not  been  filled  up,  and  the  said  bill  was  then  a 
security  payable  to  the  bearer  thereof,  and  transferable  by  delivery  ;  and 
the  defendants  further  say,  that  before  the  said  detention  and  before  the 
commencement  of  this  suit,  to  wit,  on  [Sfc],  the  said  E.  F,  lodged  and  de- 
posited, and  suffered  to  be  lodged  and  deposited,  with  the  defendants  as 
such  bankers  the  said  exchequer  bill,  and  they  then  received  the  same  bond 
fide  in  the  usual  and  accustomed  manner,  upon  the  terms  herein  first  men- 
tioned, and  without  any  special  agreement  in  that  behalf,  and  without  any 
notice  to  the  defendants  or  either  of  them  that  any  other  person  whatsoever, 
save  and  except  the  said  E.  P.,  had  any  claim  or  interest  whatsoever  in  or 
to  the  said  exchequer  bill,  or  any  or  either  of  them,  and  that  they  were 
enabled  so  to  lodge  and  deposit  it  without  notice,  by  and  through  the  omis- 
sion and  neglect  and  want  of  due  care  on  the  part  of  the  plaintiff;  and  the 
defendants   further  say,   that  whilst  the  said  exchequer  bill  remained  and 
continued  so  lodged  and  deposited  with  the  defendants,  they  the  defendants, 
as  such  bankers  as  aforesaid,  made  divers  payments  for  and  on  account  of 
the  said  E.  F.  exceeding  the  sums  of  money  in  the  hands  of  the  defendants, 
on  account  of  the  said  E.F.,  to  a  large  amount,  to  wit,  to  the  amount  of 

£ ,  and  the  said  E.  F.  thereby  then  and  there  became  and  was  and  still 

is  indebted  to  the  defendants  in  the  said  sum  of  money,  whi;h  said  sum 
remaining  wholly  unpaid  and  unsatisfied,  and  not  tendered  to  the  defendants, 
they  the  defendants  refused  to  deliver  the  said  exchequer  bill  in  the  said 
declaration  mentioned  to  the  plaintiff  as  in  the  said  declaration  mentioned, 
and  did  at  the  said  time  when  \_SfC.']  detain  and  keep  the  same  under  and  by 
virtue  of  the  said  lien  and  right  before  mentioned,  as  they  lawfully  might 
for  the  cause  aforesaid,  which  said  keeping  and  detaining  were  and  are  the 
detention  of  the  said  exchequer  bill  in  the  said  declaration  mentioned ;  and 
this  the  defendants  are  ready  to  verify,  &c. 


7.  Plea,  that  the  Deeds  were  deposited  as  a  Security/  for  Monies  due 
at  the  time  of  the  Deposit,  and  thereafter  to  accrue  due.  (g ) 

Commencement,  ante,  21,  24.]     —  Saith,  that  heretofore  and  before  the 
said  detention,  and  before  the  commencement  of  this  suit,  to  wit,  on  [^-c], 


(g)  See  another  form,  Gkdstone  v.  Hewitt,  chattels,  if  such  possession  be  not  inconsistent 
1  C.  &  J.  565.  A  lien  by  agreement  will  not  wiih  the  agreement;  Reeves  v.  Capper,  5  B. 
be  lost  by  possession  by  the  depositor  oJ  the      N.  C.  135. 
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a  certain  sum  of  money,  to  wit,  the  sum  of  £ ,  was  due  and  owing  from 

the  plaintiff  to  the  defendant,  and  being  so  due  and  owing,  it  was  then 
agreed  by  and  between  the  plaintiff  and  the  defendant,  in  consideration 
thereof  [and  also  in  consideration  that  the  defendant  would  make  further 
advances  of  money  to  the  plaintiff],  that  he  the  plaintiff  should  deposit  with 
the  defendant  the  said  deeds,  instruments  and  writings  in  the  said  declara- 
tion mentioned,  as  a  security  as  well  for  the  payment  of  the  said  sums  of 
money  so  then  due  and  owing  to  the  defendant  as  aforesaid,  as  also  for  the 
repayment  of  all  such  sums  of  money  as  the  defendant  should  thereafter 
advance  to  the  plaintiff,  and  that  the  defendant  should  hold  and  detain  the 
said  deeds,  instruments  and  writings  until  the  said  sum  of  money  so  then 
due  and  owing  to  the  defendant  as  aforesaid,  and  also  all  such  sums  of 
money  as  should  thereafter  be  advanced  by  the  defendant  to  the  plaintiff, 
should  be  so  repaid  and  satisfied  ;  and  the  defendant  further  says,  that  after- 
wards and  before  the  said  detention  and  before  the  commencement  of  this 
suit,  to  wit,  on  [SfC.'],  the  plaintiff  did  in  pursuance  of  the  said  agreement 
deposit  with  the  defendant  the  said  deeds,  instruments  and  writings  for  the 
purpose  and  upon  the  terms  aforesaid,  and  the  defendant  did  thereupon 
afterwards  and  before  the  said  detention  and  before  the  commencement  of 
this  suit,  to  wit,  on  [^'c],  advance  to  the  plaintiff  at  his  request  divers  large 
sums  of  money,  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 

£ ;  and  the  defendant  further  says,  that  the  plaintiff  hath  not  paid  or 

satisfied  to  the  defendant  the  said  first  mentioned  sum  of  money  so  due  and 
owing  to  the  defendant  as  aforesaid,  or  the  said  several  sums  so  advanced 
by  him  after  the  said  deposit  as  aforesaid,  and  the  same  remain  wholly 
unpaid  and  unsatisfied,  wherefore  the  defendant  hath  continually  hitherto 
detained  and  still  detains  the  said  deeds,  instruments  and  writings,  as  he 
lawfully  may  for  the  cause  aforesaid,  which  is  the  detention  in  the  said 
declaration  mentioned ;  and  this  the  defendant  is  ready  to  verify,  &c. 


8.  Replication,  that  the  Plaintiff  tendered  the  Amount  of  the 

Lien,  {h) 

Commencement,  ante,  23,  24.]     —  Saith,  that  after  the  defendant  had  done 
and  performed  the  said  work,  and  provided  the  said  materials,  [this  will  of 


(h)  See  another  form.&c,  Marks  v.  Lahee,  B.  &  Ad.  695  ;  and  Coombes  v.  Noad,  10  M. 

3  Bing.  N.  C.  408.    The  rejoinder  denied  that  &  W.  127.     A  tender  of  the  value  of  all  the 

the  sum  tendered  was  sufficient  to  satisfy  the  work  actually  done   on  a  chattel,  tliouj;h  that 

lien ;  it  was  held  that  this  was  not  an  imma-  be  not  ail  contracted  for,  puts  an  end  to  all 

terial  issue,  although  the  replication  laid  the  lien  on  it;    Lillie  v.  Btirjnleii,   1   Car.  i>;  K. 

sum   tendered  under   a  scilicet  ;    the  sum  is  344;  5'.  C.  2  Mood.  &  Rob.  548.     .\  repu- 

material,  and  the  rejoinder  should  be  as  above,  dialion  of  plaintiff's  title  to  the  chattel  ope- 

or  that  the  plaintilf  did  not  tender  the  sum  rates  as  a  waiver  of  a  lien  against  him,  Dirhs 

named,  and  not  that  a  sufficient  sum  was  not  v.  Richards,  4  M.  6c  G.  374 ;  6'.  C  1  Car.  ^:  M. 

tendered;  id.;  see  also  Williams  v.  Price,  3  62G  ;  and  a  tender  of  a  specific  lien  is  waived, 
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course  depend  upon  the  words  of  the  plea]  and  before  the  commencement  of 
this  suit,  to  wit,  on  [S^c,'],  the  plaintiff  then  tendered  and  offered  to  pay  to  the 

defendant  the  said  sum  of  £- ,  being  the  full  reasonable  price  and  value 

of  the  said  work  and  materials,  in  satisfaction  and  discharge  of  the  said  lien, 
such  last-mentioned  sum  being  sufficient  to  satisfy  and  discharge  the  same, 
and  the  plaintiff  then  requested  the  defendant  to  deliver  up  to  the  plaintiff 
the  said  goods  and  chattels,  but  the  defendant  then  refused  to  accept  or 
receive  the  said  sum  so  tendered  and  offered  as  aforesaid  or  to  dehver  up 
the  said  goods  and  chattels,  or  either  of  them,  to  the  plaintiff;  and  this  the 
plaintiff  is  ready  to  verify,  &c. 

9.  To  a  Plea  of  Lien ;  Replication,  that  Defendant  wrongfully 
delivered  the  Goods  to  other  Persons,  (i) 

Commencement t  ante,  23,  24.]  —  Saith,  that  after  the  said  goods  had  been 
and  were  delivered  by  the  plaintiff  to  the  defendant  as  in  the  last  plea  alleged, 
and  whilst  the  defendant  so  had  the  same  in  his  charge  and  held  the  same  as 
aforesaid,  and  before  the  commencement  of  this  suit,  to  wit,  on  [^c],  he  the 
defendant  wrongfully  and  injuriously,  without  the  plaintiff's  consent,  and  in 
violation  of  the  defendant's  duty  in  that  behalf,  sold  and  delivered  and 
parted  with  to  other  persons  than  the  plaintiff,  whose  names  are  to  the 
plaintiff  unknown,  the  said  goods  and  chattels  in  the  said  declaration  men- 
tioned ;  and  this  the  plaintiff  is  ready  to  verify,  &c. 


10.  Other  Replications  to  Pleas  of  Lien. 

Replication  to  a  plea  of  lien  for  a  sum  for  work  done  to  several  goods,  that 
the  works  were  done  under  separate  and  distinct  contracts ;  Marks  v.  Lahee, 
cited  ante,  503,  note  {h). 

To  a  plea  of  general  lien,  replication  that  the  goods  were  not  delivered  on 
the  terms  stated,  Sfc. ;  Cumpston  v.  Haigh,  2  Bing.  N.  C.  449  ;  2  Scott, 
684,  S.  C. 


if  defendant  claim  a  right  of  retainer  for  a 
general  balance,  Jones  v.  Tarleton,  9  M.  &  W. 
675.  It  seems  that  as  a  lien  involves  a  claim 
of  interest  in  the  goods,  and  in  eflect  tiie  i)aity 
relying  upon  it  derives  authorily  from  the 
plaint ff,  (te  injuria  could  not  be  replied,  see 
Index, "  De  Injuria  ;"  the  plaiutiffmight  reply 
a  release  of  the  debt,  Cooper  v.  Green,  7  M. 
&  W.  633. 


(i)  In  this  case  the  owner's  right  of  repos- 
session revives,  (Scott  v.  Kewinglon,  1  Mood. 
&  Rob.  252  ;  and  see  Howes  v.  Ball,  7  B.  & 
C.  481;  Ryall  v.  Rolle,  1  Atk.  165  ;  Beeves 
V.  Capper,  5  B.  N.  C.  UO)  ;  and  that  without 
tender  of  the  lien,  Jones  v.  Cliff',  1  Car.  &  M. 
540. 
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DECLARATIONS  IN  CASE. 


Obs.  As  to  the  origin,  &c.  of  this  action,  see  3  Bla.  C.  51  ;  1   Chit.  PI.  7th  ed. 
It  is  the  proper  remedy  to  recover  damages  for  certain  wrongs  or  torts  com- 
mitted in  reference  cither,  1st,  to  the  person;  2d,  the  relative  rights ;  3d,  the 
goods  or  personal  property  ;  or  4th,  the  real  property  of  individuals. 
1st.  For  direct  or  immediate  injuries  to  the  person,  accompanied  hy  force,  com- 
mitted by  the  defendant ;  as  for  an  assault  and  false  imprisonment,  trespass  is 
in  general  the  remedy ;  but  where  the  injury  is  consequential  and  not  direct,  as 
if  it  arise  from  the  defendant  improperly  leaving  a  carriage  in  a  highway,  or 
from  his  keeping  a  mischievous  animal,  case  is  the  remedy.     Where  an  injury 
to  the  person,  as  an  assault  and  imprisonment,  &c.  occurs  under  process  of  law, 
instigated  by  the  defendant,  case  is  the  necessary  form  of  action  for  the  malice 
and  want  of  probable  cause,  which  constitute  the  gravamen  or  injury,  see  post, 
"  Malicious  Prosecutions."     Injuries  to  the  health  by  the  neglect  of  medical 
men,  or  from  nuisances,  &c.,  or  to  the  reputation  by  scandal,  cannot  be  said  to 
be  committed  with  force,  and  are  in  their  nature  the  consequential  rather  than 
the  immediate  result  of  the  wrongful  act,  and  are  therefore  the  subject  of  an  ac- 
tion on  the  case,  and  not  trespass. 
2d.  For  injuries  to  the  relative  rights  of  persons,  as  the  rights  and  interests  of  hus- 
bands and  masters  in  regard  to  their  wives  and  servants,  as  crim.  con.,  seduction 
of  servants,  &c.  case  is  the  usual  remedy,  but  trespass  also  lies  in  general ;  see 
post,  "  Husband  and  Wife,"  "  Master  and  Servant." 
3d.  In  reference  to  wrongs  committed  to  personal  property,  it  is  material  to  con- 
sider the  nature  of  the  plaintiff's  interest  or  property  in  the  goods  or  personalty 
affected.     If  he  have  only  a  reversionary  interest,  he  must  sue  in  case,  and 
neither  trover  nor  trespass  can  be  sustained.     But  where  the  plaintiff  was  en- 
titled to  the  immediate  possession  of  the  goods  at  the  time  of  the  injury  thereto, 
he  may,  in  general,  sue  in  case  or  trover ;  though  trespass  also  lies  at  the  option 
of  the  plaintiff  where  the  tort  was  direct  and  accompanied  by  force,  and  the 
plaintiff  was,  in  fact  or  law,  in  possession  of  the  goods.     Case  is,  in  some  in- 
stances, a  concurrent  remedy  with  assumpsit,  to  recover  damages  resulting  from 
a  breach  of  contract,  1   Chit.  PI.  7tli  edit.  150;  as  against  attorneys,  agents  or 
bailees,  or  carriers,  &c.  for  negligence  or  unskilfulness  under  a  retainer,  or 
bankers  who  refuse  improperly  to  pay  a  customer's  check  ;   Marzetti  v.  Williams, 
1  B.  &  Ad.  415. 
"  Where  there  is  an  express  promise  and  a  legal  obligation  results  from  it,  then 
the  plaintiff's  cause  of  action  is  most  accurately  described  in  assumpsit,  in  which 
the  promise  is  stated  as  the  gist  of  the  action.     But  where  from  a  given  state  of 
facts  the  law  raises  a  legal  obligation  to  do  a  particular  act,  and  there  is  a  breach 
of  that  obligation  and  a  consequential  damage,  there,  although  assumpsit  may  be 
maintainable  upon  a  promise  implied  by  law,  still  an  action  on  the  case  founded 
in  tort  is  the  more  proper  form  of  action,  in  which  the  plaintiff,  in  his  decla- 
ration, states  the  facts  out  of  which  the  legal  obligation  arises,  the  obligation 
itself,  the  breach  of  it,  and  the  damage  resulting  from  that  breach  ;"  per  Little- 
dale,  J.,  Burnett  v.  Lynch,  5  B.  &  C.  GOO;  Smith  v.  White,  (J  B.  N.  C.  218; 
Boorman  v.  Brotcn,  3  Q.  B.  510.    See  form  of  declaration  by  a  bookseller  against 
an  author  for  not  completing  a  book  he  had  contracted  to  complete,  Stveet  v. 
Lee,  4  Sc.  N.  R.  77  ;  S.  C.  3  M.  &  G.  452  ;  and  another  against  the  grantor 
of  a  license  to  mine,  for  expelling  the  assignees  and  their  workmen  from  the 
mine,  Muskctt  v.  Hill,  5  Bing.  N.  C.  G94. 
^  In  cases  of  injuries  from  fraud,  wholly  unconnected  with  contract,  case  is  the 
proper  icmcdy  ;  see/;os/,  "  Fraud."     For  injuries  from  carelessness  or  unskil- 
fulness in  driving  carriages  or  navigating  ships,  case  lies  ;  and  it  is  the  neces- 
sary remedy  where  the  defendant's  servant  had  at  the  time  the  control  of  the 
vehicle  or  ship ;  but  in  other  instances  trespass  for  the  direct  force  and  imme- 
diate injury  is  maintainable.     Case  does  not  lie  for  a  malicious  injury  of  tliis 
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description;  Williams  v.  Holland,  6  C.  &  P.  23;  lOBing.  112,  S.  C.  For 
irregular  distresses  for  rent,  where  there  was  a  right  to  distrain,  case  is  the 
proper  remedy  ;  see  title  "  Distresses,"  post.  It  is  the  only  form  of  action  that 
can  be  adopted  for  the  infringement  of  a  patent,  the  invasion  of  a  copyright, 
and  escapes,  &c.  by  sheriffs. 

Case  also  lies  on  statutes  giving  a  right  or  remedy  to  a  party  aggrieved  ;  Wilkes 
V.  Hungerford  Market  Company,  2  B.  N.  C.  281  ;  as  against  paving  commis- 
sioners who  neglect  to  pay  the  plaintiff  a  sum  of  money,  contrary  to  their  duty 
under  an  act  of  parliament,  Cane  v.  Chapman,  5  A.  &  E.  647,  6\  C.  ;  or  against 
officers  of  customs  for  detaining  goods  after  tender  of  the  duty,  Legge  v.  Boyd, 
1  Com.  B.  92. 

4th.  Case  lies  for  injuries  to  real  property  corporeal,  if  the  wrongful  act  be  not 
immediate  but  consequential,  as  for  digging  improperly  near  the  foundations  of 
the  plaintiff's  house,  &c.  whereby  the  house  fell ;  or  for  nuisances  by  noise,  smells, 
&c.  on  adjoining  property  ;  but  for  a  direct  injury  with  force  upon  the  plaintiff's 
land,  as  for  an  entry  thereon,  or  for  trespasses  with  cattle,  &c.  trespass  is  the 
remedy.  Case  does  not  lie  for  injuries  to  real  property  where  the  plaintiff's  title 
is  in  reversion,  and  he  had  neither  possession  nor  a  possessory  title.  As  regards 
injuries  to  incorporeal  rights,  case  is  the  proper  remedy,  and  trespass  cannot  be 
supported ;  as  for  injuries  by  obstructing  ancient  lights,  disturbing  the  plaintiff 
in  the  enjoyment  of  a  right  of  common,  market,  watercourse,  way,  or  other 
easement.  In  some  instances  case  and  assumpsit  are  concurrent  remedies  for 
injuries  to  premises ;  as  between  landlord  and  tenant,  on  the  implied  promise 
or  duty  of  the  latter  not  to  commit  waste,  &c.,  and  of  the  former  not  to 
disturb  the  tenant  in  his  possession  of  the  property  ;  see  post,  "  Landlord  and 
Tenant." 

In  Case,  the  venue  is  transitory,  unless  the  action  be  for  torts  or  nuisances  to  real 
property,  or  injuries  to  incorporeal  rights  connected  therewith. 

"  In  actions  of  tort  for  misfeasance,  several  counts  for  the  same  injury,  varying  the 
description  of  it,  are  not  to  be  allowed.  In  the  like  actions  for  nonfeasance, 
several  counts,  founded  on  varied  statements  of  the  same  duty,  are  not  to  be 
allowed." — New  Rules  on  PL 

Costs.']  By  3  &  4  Vict.  c.  24,  "  If  the  plaintifFin  any  action  of  trespass,  or  trespass  on 
the  case,  shall  recover  by  the  verdict  of  a  jury  less  damages  than  forty  shillings, 
such  plaintiff  shall  not  be  entitled  to  recover  or  obtain  from  the  defendant  in 
respect  of  such  verdict  any  costs  whatever,  whether  it  shall  be  given  upon  any 
issue  or  issues  tried,  or  judgment  shall  have  passed  by  default,  unless  the  judge 
or  presiding  officer  before  whom  such  verdict  shall  be  obtained  shall  imme- 
diately afterwards  (that  is,  within  a  reasonable  time,  Thompson  v.  Gibson,  8  M. 
&  W.  281,)  certify  on  the  back  of  the  record,  or  on  the  writ  of  trial,  or  writ  of 
inquiry,  that  the  action  was  really  brought  to  try  a  right  besides  the  mere  right 
to  recover  damages  for  the  trespass  or  grievance,  for  which  the  action  shall  have 
been  brought,  or  that  the  trespass  or  grievance  in  respect  of  which  the  action 
was  brought  was  wilful  and  malicious."  This  statute  does  not  apply  to  a  de- 
murrei-,  Foole  v.  Grantham,  2  Dow).  N.  L.  622 ;  or  to  a  writ  of  inquiry  thereon, 
Taylor  v.  Rolfe,  5  Q.  B.  337. 

Where  a  trespass  to  realty  has  been  committed  after  notice  not  to  trespass,  and 
the  judge  refuses  to  certify  to  give  the  plaintiff  his  costs  under  the  above  statute, 
it  would  seem  that  the  plaintiff's  course  would  be  to  enter  a  suggestion  on  the 
record;  Baio  v.  Hole,  Q.  B.  ;  15  L.  J.  32  ;  Sherioin  v.  Swindall,  12  M. 
&  W.  783 ;  S.  C.  1  Ca.  &  K.  402 ;  1  D.  &  L.  999 ;  and  see  Bourne  v.  Alcock, 
4  Q.  B.  621. 

The  new  county  courts  have  jurisdiction  in  "  all  personal  actions  where  the 
debt  or  damage  claimed  is  not  more  than  20/."  except  in  actions  "  of  ejectment, 
or  in  which  the  title  to  any  corporeal  or  incorporeal  hereditaments,  or  to  any 
toll,  fair,  market,  or  franchise,  shall  be  in  question,  or  in  which  the  validity  of 
any  devise,  bequest,  or  limitation,  under  any  will  or  settlement,  may  be  disputed} 
or  for  any  malicious  prosecution,  or  for  any  libel  or  slander,  or  for  crira.  con.,  or 
for  seduction,  or  breach  of  promise  of  marriage."     9  &  10  Vict.  c.  95,  s.  58. 

By  sect.  128,  the  sujierior  courts  have  concurrent  jurisdiction  "where  the 
plaintiff  dwells  more  tlian  twenty  miles  from  the  defendant,  or  where  the  cause 
of  action  did  not  arise  wholly  or  in  some  material  point  within  the  jurisdiction 
of  the  court  within  which  the  defendant  dwells  or  carries  on  his  business  at  the 
lime  of  the  action  brought,  or  where  any  officer  of  the  county  court  shall  be  a 
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party,  except  in  respect  of  any  claim  to  any  goods  taken  in  execution  by  the 
process  of  the  court,  or  the  proceeds  or  vahie  thereof." 

If  an  action  be  brought  in  the  superior  courts  for  any  other  than  the  last-men- 
tioned causes,  "  and  a  verdict  he  found  for  the  plaintitt"  for  a  sum  less  than  20/., 
if  the  action  is  founded  on  contract,  or  less  than  5/.,  if  it  be  founded  on  tort,"  the 
plaintiff,  if  he  have  a  verdict,  is  to  recover  no  costs,  and  the  defendant,  if  he  have 
a  verdict,  is  to  have  his  costs,  as  between  attorney  and  client,  unless  the  judge 
shall  certify  "  that  the  action  was  fit  to  be  brought  in  such  superior  court." 
Sect.  129. 

ACCIDENT— DEATH  BY— COMPENSATION  FOR.     See  post. 


AGENTS. 


Obs.  We  have  seen  that  Case  may  be  maintained  in  various  cases  of  injuries  resulting 
from  the  breach  of  an  implied  contract,  where  the  act  complained  of,  though  it 
might  be  made  the  subject  of  an  action  on  promises  (assumpsit),  is  in  its  nature 
a  tort,  and  in  violation  of  a  legal  obligation  created  by  a  given  state  of  facts, 
see  obs.  cmte,  509.  It  lies  therefore  against  Agents,  at  the  suit  of  their  em- 
ployers, for  neglect  or  unskilfulness  in  the  execution  of  the  business  which  they 
were  retained  to  perform,  see  Samuel  v.  Judln,  {in  error),  6  East,  333;  Elsee  v. 
Gatward,b  T.  R.  143.  The  forms  of  declaration  in  assumpsit,  51  to  61,  will 
assist  in  framing  a  declaration  in  case  against  an  agent.  Care  must  be  taken  in 
Case  not  to  charge  a  promise  or  undertaking  to  use  due  care,  &c.  see  Corbett  v. 
Packington,  6  B.  &  C.  268.  See  obs.  ante,  412,  413  ;  Smith  v.  White,  6  B. 
N.  C.  218.  The  declaration  should  state  that  the  agent  "  before  and  at  the 
time  of  the  committing  of  the  grievances  hereinafter  mentioned  had  been  and 
•was  retained  to  [sell  and  dispose  of  goods,  \_S)C.  as  the  case  may  6e,]  for  reward, 
[4-c.],  and  thereupon  it  became  and  was  the  duty  of  the  defendant  as  such  agent  to 
use  due  care  [4'c.]],  yet  the  defendant  not  regarding  his  duty,"  [^-c.  laying  the 
breach  as  in  assumpsit.'}  See  forms  against  "  attorneys"  and  "  bailees,"  post, 
215,  217. 

1.  Against  a  West  India  Agent  for  improperly  drawing  a  Bill  in 

Plaintiff^s  Name,  on  which  Plaintiff  was  sued  to  Judgment. 

Pickwood  V,  Neate,  10  M.  &  W.  206. 


2.  Against  an  Accountant  for  so  negligently  making  out  his  Accounts 

that  Plaintiff  paid  Money  which  he  was  not  liable  to  pay. 

Story  V.  Richardson,  6  Bing.  N.  C.  123. 


3.  Against  an  Insurance  Broker  for  not  effecting  an  Insurance 

pursuant  to  his  Instructions. 

Turpin  v.  Bilion,  5  M.  &  G.  455. 

— ♦ — 

4.  Against  a  Broker  for  selling  on  Credit. 

Boorman  v.  Brorvn,  3  Q.  B.  510. 

— ♦ — 

5.  Against  a  Commission  J  gent  for  selling  for  less  than  Invoice 

Prices. 
Raleigh  v.  Atkinson,  6  M.  &  W.  670. 
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ANCIENT  WINDOWS  OR  LIGHTS. 


Obs.  An  action  is  maintainable  by  the  tenant  in  possession,  or  the  owner  of  the  imme- 
diate reversion  (Com.  Dig.  Action  on  the  Case  for  a  Nuisance,  B.)  of  a  house 
or  other  building,  to  recover  damages  from  the  erector,  (Rosrvell  v.  Prior,  12 
Mod.  G36,)  or  occupier  {Payne  v.  Rogers,  2  H.  Bl.  350,)  of  an)'  building  which 
obstructs  the  light  from  his  windows,  if  the  plaintiff  can  prove  a  valid  grant  of 
the  privilege,  or  can  show  twenty  years  undisturbed  enjoyment  of  the  light  b)' 
the  occupiers  of  his  house,  and  the  defendant  should  fail  to  establish  that  such 
enjoyment  was  in  consequence  of  some  deed  or  written  instrument,  2  &  3 
Will.  4,  c.  71,  s.  3,  Chit,  and  Hulme's  Col.  of  Statutes,  849;  BuUer's  N.  P.  and 
Selw.  N.P.;  Stark.  Ev.  2d  edit.  tit.  "Windows;"  Harrison's  Ind.  tit.  "  Lights ;" 
1  Chit.  G.  P.  745. 

By  the  3d  section  of  2  &  3  Will.  4,  c.  71,  "  when  the  access  and  use  of'  light  to 
and  for  any  dweUing-house,  workshop  or  other  building,  shall  have  been  actually/ 
ctijoi/ed  therewith  for  the  full  period  of  twenty  years  without  interruption,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  any  local  usage  or 
custom  to  the  contrary  notwithstanding  (see  Suiters  v.  Jay,  3  Q.  B.  109,)  un- 
less it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  by  deed  or  jvriting."  (See  the  deci- 
sions on  the  2d  section,  post,  "  Trespass,"  particularly  Bright  v.  Walker,  1  C. 
M.  &  R.  211  ;  Tickle  v.  Broivn,  4  Ad.  &  E.  369  ;  Flight  v.  Thomas,  11  A.  & 
E.  688.)  It  is  observable  that  the  3d  section  does  not  require  an  enjoyment 
"  as  of  right,"  or  under  a  "  claim  of  right  thereto,"  and  therefore  a  verbal 
permission  to  enjoy  the  lights  ensuing  for  twenty  years  will  confer  a  right; 
Mayor  of'  London  v.  Peivterers^  Company,  2  M.  &  Rob.  409. 

By  the  4th  section,  "  each  of  the  respective  periods  of  years  hereinbefore  men- 
tioned shall  be  deemed  and  taken  to  be  the  period  next  before  some  suit  or  action 
wherein  the  claim  or  matter,  to  which  such  period  may  relate,  shall  have  been 
or  shall  be  brought  into  question ;  and  no  act  or  other  matter  shall  be  deemed 
to  be  an  interruption  within  the  meaning  of  this  statute,  unless  the  same  shall 
have  been  or  shall  be  acquiesced  in  for  one  year  after  the  party  interrupted  shall 
have  had  or  shall  have  notice  thereof  and  of  the  person  making  or  authorizing 
the  same  to  be  made."  Under  this  section  it  was  held  that  the  acquiescence  for 
a  year,  is  not  limited  to  obstructions  preceded  and  followed  by  portions  of  the 
twenty  years;  Plight  v.  Thomas,  11  A.  &  E.  688. 

By  the  5th  section,  "  in  all  actions  upon  the  case,  and  other  pleadings,  wherein 
the  party  may  now  by  law  allege  his  right  generally,  without  averring  the 
existence  of  such  right  from  time  immemorial,  such  general  allegation  shall  be 
deemed  sufficient ;  and  if  the  same  shall  be  denied,  all  and  every  the  matters  in 
this  act  mentioned  and  provided,  which  shall  be  applicable  to  the  case,  shall  be 
admissible  in  evidence  to  sustain  or  rebut  such  allegation." 

The  7th  section  enacts,  that  where  the  right  is  by  the  act  deemed  to  be  "  absolute 
and  indefeasible,"  {vide  sect.  2,  and  supra,  sect  3,  as  to  light  enjoyed  for  tioenty 
years,)  the  proviso,  or  exception,  as  to  infants,  &c.  and  in  the  case  of  enjoyment 
against  tenants  for  life  only,  &c.  shall  not  be  applicable.  The  words  are  "  pro- 
vided also,  that  the  time  during  which  any  person  otherwise  capable  of  resisting 
any  claim  to  any  of  the  matters  before  mentioned  shall  have  been  or  shall  be 
an  infant,  idiot,  non  compos  mentis,  feme  covert,  or  tenant  for  life,  or  during 
which  any  action  or  suit  shall  have  been  pending,  and  which  shall  have  been 
diligently  prosecuted  until  abated  by  the  death  of  any  party  or  parties  thereto, 
shall  be  excluded  in  the  computation  of  the  periods  herein  before  mentioned, 
except  only  in  cases  where  the  right  or  claim  is  hereby  declared  to  be  absolute 
and  indefeasible." 

A  party  entitled  to  the  enjoyment  of  ancient  lights  will  be  deemed  to  have  aban- 
«loned  his  privilege  if  he  suffer  the  windows  to  be  permanently  blocked  up  for 
twenty  years,  Lawrence  v.  Obee,  3  Camp.  514  ;  or  in  Heu  of  windows,  build  a 
blank  wall,  and  allow  it  to  remain  for  many  (seventeen)  years,  when  his  neigh- 
bour erects  a  house ;  Moore  v.  Rawson,  3  B,  &  C.  332.  And  he  may  so  alter 
the  mode  in  which  ho  has  been  allowed  to  enjoy  the  easement  as  to  lose  the 
right  altogether ;  and,  therefore,  where  a  person  entitled  to  light  through  certain 
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apertures  in  a  barn,  converted  the  barn  into  a  malt-house  and  cut  windows 
where  the  apertures  had  been,  it  was  decided  that  the  judge,  at  the  trial  of  an 
action  for  a  subsequent  obstruction,  ought  not  to  have  rejected  evidence  offered 
to  show  that  the  mode  of  enjoying  the  light  had  been  thus  altered  to  the  defend- 
ant's prejudice;  Garrittv.  Sharp,  3  Ad.  &  E.  325;  Blanchurd  v.  Bridges,  1 
A.  &  E.  53G. 
But  where  no  injury  is  occasioned  to  a  neighbour,  a  window  may  be  enlarged 
without  losing  the  right  to  its  original  quantity  of  light;  Chandler  v.  Thompson, 

3  Camp.  80. 

Case  lies  for  darkening  ancient  lights,  although  the  building  by  which  they  were 
darkened  was  erected  under  the  provisions  of  the  building  act,  14  Geo.  3,  c.  78, 
s.  43,  and  the  action  was  not  commenced  within  the  time  prescribed  by  that  act. 
and  no  notice  of  action  given;  Wells  v.  Odi/,  1  M.  &  W.  452  ;  7  C.  &  P.  410. 
For  however  short  a  period  light  may  have  been  enjoyed,  a  vendor,  lessor,  or 
one  claiming  under  him,  caimot  obstruct  the  light  of  a  building  in  the  possession 
of  his  vendee,  lessee,  or  one  claiming  under  either  of  them,  where  the  window 
through  which  such  light  has  access  existed  at  the  time  of  the  sale  or  demise, 
for  this  would  be  in  derogation  of  his  own  grant,  Palmer  v.  Fhichcr,  1  Lev.  122; 
Compton  V.  Rkhai'ds,  1  Price,  27 ;  Swa7isboroiigh  v.  Coventry,  9  Bing.  305  ;  nor 
can  a  tenant  obstruct  the  light  of  a  house  (adjoining  to  the  land  he  rents,  and  in 
the  possession  of  his  landlord,  &c.)  enjoyed  at  the  time  of  the  execution  of  his 
lease  ;  Kiviere  v.  Brown,  1  R.  &  Mo.  24.  As  to  licenses  to  open  windows,  see 
Bridges  v.  Blanchurd,  3  N.  &  M.  691  ;  1  Ad.  &  E.  53G  ;   Blanchurd  v.  Bridges, 

4  A.  &  E.  17G.  If  the  obstruction  be  continued,  a  second  action  may  be 
brought  even  by  a  reversioner,  Shadicell  v.  Hutchinson,  2  B.  &  Adol.  Q7 ; 
though  the  first  obstruction  were  before  the  plaintiff's  possession  of  the  property, 
Thompson  v.  Gibson,  7  M.  &  W.  456. 

No  diminution  of  light  is  a  suflicient  cause  of  action,  unless  it  render  the  building 
less  fit  for  the  purposes  for  which  it  was  before  used ;  Parker  v.  Smith,  5  C.  &  P. 
438 ;  Back  v.  Stacey,  2  C.  &  P.  465 ;  Martin  v,  Gabb,  1  Camp.  322 ;  4  Esp. 
R.  69.  It  is  not  sufficient  that  a  ray  or  two  of  light  should  be  obstructed.  The 
question  is,  whether  in  consequence  of  the  obstruction,  the  plaintiff"  has  less  light 
than  before  to  such  a  degree  as  to  injure  his  property  in  point  of  value  or  occu- 
pation ;  Pringle  v.  Wernham,  7  C.  &  P.  377 ;    Wells  v.  Odi/,  7  C.  &  P.  410. 


1.  For  obstructing  Ancient  Lights. 

Commencement,  ante,  5.]  [TAe  venue  is  local.']  For  that  whereas  the  plain- 
tiff, before  and  at  the  times  of  the  committing  of  the  grievances  hereinafter 
mentioned,  was  and  thence  hitlierto  hath  been  and  still  is  possessed  (o)  of  a 
certain  messuage  or  dwelling-house,  (b)  with  the  appurtenances,  situate  in 
the  county  aforesaid,  in  which  said  messuage  or  dwelling-house  during  all 
the  lime  aforesaid,  there  of  right  were  and  still  of  right  (c)   ought  to  be 

divers,   to  wit,   [^exact  numher  not  materiar],    [ancient  (rf)]   windows, 

through  which  the  light  and  air,  during  all  the  time  aforesaid,  ought  to  have 
entered,  and  until  the  committing  of  the  grievances  hereinafter  mentioned 

(a)  Possession,  in   fact,    is  sufficient  to  (c)  This  genera!  statement  of  the  right 

suilain  the  action,  and  no  title  need  be  stated  ;  was  sufficient  at  common  law,  in  Case  by  the 

2  Saund.  113  a,  note  1  ;  Com.  Dig.  PI.  C.  party  entitled  against  a  wrong  doer,  and  is 

39.  expressly  sanctioned  by  llie  statute  2  &  3  \V. 

(6)  Or  "workshop"  o>-    "  malt-house,"  4,  c.  71,s.  5;  see  Ji"/)ra,  obs. 

&c.,  as  the  caie  may  be.     Declaration  stated  (rf)  The  word  ancient  is  unnecessary,  and 

a  "  messuage,"  proof  of  part  only  of  a  house,  when  the  right  exists  by   deed  or  agreement, 

viz.  certain  rooms  therein;  variance  imma-  it  is  not  strictly  correct;  Comptonv.  Rirlnnds, 

terial ;   Venn  v.  Grafton,  2  liing.  N.  C.  617.  1  Price,  27. 
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did  enter,  and  still  of  right  ought  to  enter  into  the  said  messuage  or  dwelling- 
house,  for  the  convenient  and  wholesome  use,  occupation  and  enjoyment 
thereof;*  yet  the  defendant  well  knowing  the  premises,  but  intending  to 
injure  the  said  plaintiff  in  this  behalf,  heretofore,  to  wit,  on,  &c,  [exact  day 
not  material,']  wrongfully  and  injuriously  erected  a  certain  wall  and  building 
near  to  the  said  windows  respectively,  and  there  wrongfully  and  injuriously 
kept  and  continued  the  said  wall  and  building  for  a  long  time,  to  wit,  from 
the  day  and  year  aforesaid,  until  the  commencement  of  this  suit ;  by  means 
of  which  several  premises  the  light  and  air  during  all  the  times  aforesaid 
were  and  still  are  hindered  and  prevented  from  coming  and  entering  into  and 
through  the  said  windows,  or  either  of  them,  into  the  said  messuage  or 
dwelling-house ;  and  the  same  hath  thereby  been  rendered  dark,  close,  un- 
comfortable, unwholesome,  and  unfit  for  habitation,  and  the  plaintiff  hath 
been  and  is  greatly  annoyed  and  incommoded  in  the  use,  possession  and 
enjoyment  of  his  said  messuage  or  dwelling-house  with  the  appurtenances, 
and  the  same  hath  been  and  is  much  deteriorated  in  value  ;  [and  also  by 
means  of  the  premises  the  plaintiff  hath  necessarily  incurred  divers  ex- 
penses, to  wit,  to  the  amount  of  ^ ,  in  obtaining  light  in  his  said  mes- 
suage or  dwelling-house  through  and  by  means  of  other  windows  by  him 
opened  for  that  purpose  and  incidental  thereto,]  and  was  and  is  otherwise 
injured  ;  To  the  damage,  &c. 


2.  For  continuing  an  Obstruction  erected  by  another  Person,  (e) 

Proceed  as  in  the  last  form  to  the  asterisk.']  And  whereas  before  and  at 
the  time  of  the  committing  by  the  defendant  of  the  grievances  hereinafter 
mentioned,  a  certain  wall  and  building  had  been  and  was  wrongfully 
erected  and  stood  in  and  upon  a  certain  close  near  to  the  said  windows,  and 
wrongfully  obstructed  the  light  and  air  from  entering  through  the  same  into 
the  said  messuage  or  dwelling-house,  of  all  which  the  defendant,  before  the 
commencement  of  this  suit,  to  wit,  on  [^c],  had  notice ;  yet  the  defendant, 
intending  to  injure  the  plaintiff  in  this  behalf,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  and  from  thence  until  the  commencement  of  this  suit, 
wrongfully  and  injuriously  kept  and  continued  in  and  upon  the  said  close, 
and  near  to  the  said  windows  as  aforesaid,  the  said  wall  and  building  so 
there  erected  and  standing  as  aforesaid,  although  the  defendant,  being  the 

occupier  of  the  said  close,  was,  to  wit,  on  the  said day  of a.  d. 

,  requested  if)  by  the  plaintiflP  to  remove  the  said  obstruction  ;  and  by 


(e)  See  Shadicell  \.  Hutchinsoti,  2   B.  &  PenrtiddocVs   case,   5   Co.    R.    100;    Wins- 

Ad. 97  ;  Thompson  v.  Gibson,  7  M.  &  W.  456;  more  v.  Greenbaitk,  Willes,  R.  583;  Salmon 

ante,  obs.  v.  Bensley,  R.  &  M.  189. 

(/)  See  Brent  v.  Haddon,  Cro.  Jac.  555; 
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reason  of  the  defendant  keeping  and  continuing  the  said  wall  and  building 
as  aforesaid,  the  light  and  air  during  all  the  time  he  so  kept  and  continued 
the  same  were  and  are  hindered,  [_SfC.  concluding  as  in  the  preceding  form. 


3.  Si/  a  Reversioner  of  a  House  against  a  Railway   Company  for 
erecting  a  Station,  zohereby  his  ancient  Lights  were  obstructed. 

Turner  v.  Sheffield  and  Rotheram  Company,  10  M.  &  W.  425. 


ATTORNEYS. 


1.  Against  an  Attorney  for  Neglect,  S^c. 

Obs.  Either  assumpsit  or  case  may  be  brought  against  an  attorney  for  carelessness 
or  uiiskilfuhiess  to  liis  client's  prejudice,  in  violation  of  tlie  imph'ed  promise 
or  duty  created  by  the  retainer  of  the  attorney  in  his  professional  capacity; 
ante,  509,  obs. ;  Shilcock  v.  Pasman,  7  C.  &  P.  289 ;  Lampkm  v.  Phipos,  8  C.  &  P. 
478;  and  tlie  observations  on  the  form  of  a  declaration  in  case  against  an  agent, 
ante,  511.  Where  case  is  adopted,  the  forms  in  assumpsit,  ante,  67  to  70,  may 
be  readily  applied,  by  alleging  that  "  whereas  before  the  committing  of  the 
grievances  hereinafter  mentioned,  to  wit,  on  [4t.]  the  plaintiff /;«</  \_imlead  of' 
"  in  consideration  that  he  had"]  retained  and  employed  the  defendant  as  an  at- 
torney, [4c.]  to,  [SjC.']  for  reward,  [4"C.]"  and  by  omitting  the  promise  and 
alleging  instead,  "  and  thereupon  it  became  and  was  the  difendunt's  duty  as  such 
attorney  to  use  due  and  proper  care,  [4c.  assigning  the  duty  in  the  terms  of  the 
promise  in  the  forms  referred  to  ;]  yet  [4''^.]  not  regarding  his  duty,"  S)C.  [luyivg 
the  injury  as  in  assumpsit.'\ 

See  Forms,  2  Chit.  PI.  7th  ed.  273,  &c. ;  Kemp  v.  Burt,  4  B.  &  Ad.  424.  Form 
in  case  against  an  attorney  for  negligently  conducting  a  suit  in  chancery,  com- 
menced before  he  was  retained,  whereby  the  bill  was  dismissed,  &c.,  Frunkland 
V.  Cole,  2  C.  &  J.  590  ;  form  in  case  for  negligently  suffering  judgment  by  de- 
fault in  an  action  he  was  employed  by  plaintiff  to  defend,  Godefroy  v.  Jaij,  7 
liing.  413.  Declaration  against  an  attorney  by  his  client,  for  disclosing  to  a 
third  person  a  defect  in  the  client's  title  to  an  estate,  Taylor  v.  Blacklow,  3  Bing. 
N.  C.  235.  Against  a  person,  who  was  plaintiff  in  a  former  action,  and  his 
attorney,  for  not  releasing  the  plaintiff  (formerly  defendant)  out  of  prison  after 
satisfaction  of  debt  and  costs;   Crozcr  v.  Pilling  and  another,  4  B.  &  C.  26. 

An  attorney  is  liable  in  trespass  for  arresting  a  party  on  a  capias  which  is  after- 
wards set  aside  for  irregularity,  Codrington  v,  Lloyd,  8  A.  &  E.  449;  Jones  v. 
Williams,  8  M.  &  W,  356;  or  for  issuing  execution  against  the  wrong  party, 
see  Davies  v.  Jenkins,  11  M.  &  W.  745;  Green  v,  Elgie,  5  Q.  B.  99.  Evi- 
dence sufficient  to  fix  him,  Bowles  v.  Senior,  15  L.  J.  231,  Q.  B. ;  the  client 
is  also  liable  in  such  case,  as  the  act  done  by  the  attorney  would  be  within  the 
scope  of  his  authority,  Jarmain  v.  Hooper, 'l  D.  Sc  L.  769;  and  see  Wilson  v. 
Tumman,  6  M.  &:  G.  23G ;  but  an  action  on  the  case  will  not  lie  against  an 
attorney,  without  proof  of  malice,  for  wrongfully  .sv/Z/j^r  a  diHerent  person  than 
the  one  indicated  by  his  instructions.  Davits  v.  Jtnkins,  11  M.  &  W.  715;  and 
although  case  might  be  maintained,  on  proof  of  malice,  against  an  attorney  and 
the  client  for  arresting  a  protected  bankrupt  or  insolvent,  yet  no  action  of 
trespass  will  lie  in  such  case,  Yeurslcy  v.  Heane,  14  M.  &  VV.  32li;  5.  C  3  D. 
&  J^.  265  ;  nor  could  any  action  of  trespass  be  maintained  against  a  plaintiff, 
who,  without  notice,  takes  a  party  in  execution  who  has  been  discharged  under 
an  insolvent  act,  Ewurt  v.  Jones,  3  D.  &  L.  252;  S.  C.  14  M.  &  W.  774. 
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2.  Against  an  Attorney  for  subjecting  Plaintiff  to  Costs,  by  wrong- 
fully suing  a  Third  Person  in  Plaintiff's  Name,  (g) 

Commencement,  ante,  5.]  For  that  heretofore,  to  wit,  on  [<S'C.],  the  de- 
fendant, then  and  still  being  an  attorney  of  the  Court  of  [Q.  B.],  at  West- 
minster, intending  to  injure  the  plaintiff,  wrongfully  and  injuriously,  without 
the  consent,  authority  or  retainer  of  the  plaintiff,  and  without  any  just  or 
reasonable  cause  in  that  behalf,  caused  to  be  issued  a  writ  of  summons  in  an 
action  [on  promises]  out  of  the  last-mentioned  court  against  one  E.  F.,  in  the 
name  and  on  the  behalf  of  the  said  A.  B.  as  the  plaintiff  in  such  action,  for 
the  recovery  of  a  sum  alleged  to  be  due  to  the  plaintiff,  and  under  the 
colour  and  pretence  that  he  the  defendant  was  the  attorney  of  and  for  the 
plaintiff  in  that  behalf;  and  the  plaintiff  further  says,  that  such  proceedings 
were  thereupon  wrongfully  and  injuriously  had  in  the  said  action  against  the 
said  E.  F.  by  the  said  procurement  of  the  defendant,  without  the  leave 
or  license,  authority  or  consent  of  the  plaintiff,  and  without  any  just  or 
reasonable  cause,  that  afterwards,  to  wit,  on  \_SfC.'],  a  certain  rule  or  order  was 
made  in  and  by  the  said  last-mentioned  court  in  the  said  action,  according 
to  the  course  of  practice  of  the  same  court,  whereby  it  was  ordered  that  \_set 
out  the  rule  to  discontinue  or  other  proceeding  by  which  plaintiff  was  subjected 
to  costs'] ;  and  the  plaintiff  further  says,  that  such  further  proceedings  were 
thereupon  had  in  the  last-mentioned  action,  that  afterwards,  to  wit,  on  [<5'c.J, 
the  said  costs  were  taxed  by  the  proper  officer  of  the  last-mentioned  court, 
upon  and  by  virtue  of  the  last-mentioned  order,  at  a  large  sum  of  money,  to 

wit,  £ ,  and  for  the  recovery  thereof,  a  certain  writ  of  [attachment]  was 

afterwards,  to  wit,  on  [<5'c.],  issued  out  of  the  last-mentioned  court,  at  the 
instance  of  the  said  E.  F.,  against  the  plaintiff;  and  the  plaintiff  was  there- 
upon then  called  upon,  and  forced  and  obliged  to  pay,  and  he  then  did  pay 

a  large   sum  of  money,  to  wit,  the   said  sum  of  £ ,  to  the  said  E.  F., 

together  with  another  large  sum  of  money,  to  wit,  £ ;  for  his  costs  of 

and  incidental  to  the  said  writ  of  [attachment]  ;  and  thereby  also  the  plaintiff 
was  subjected  to  and  became  liable  to  pay,  and  incurred  and  sustained  divers 
other  large  expenses,  amounting  in  the  whole  to  a  large  sum  of  money,  to 

wit,  the  sum  of  ^ ■,  for   other  the  costs  of  the  said  E.  F.  in  the  said 

action,  and   the   further  sum  of  £ ,   being  his  the  plaintiffs  costs  and 

expenses  on  occasion  thereof,  and  in  endeavouring  to  defend  himself  in  the 
premises  and  incidental  thereto,  and  also  by  reason  of  the  premises  the 
plaintiff  was  and  is  otherwise  greatly  injured;  To  the  damage,  &c. 


(g)  See  Chil,  Arch.  8lh  ed.  117.   The  court       make  the  attorney  pay  ihe  costs  ;   Uubbardv. 
would  stay  the  proceedings  in  the  aclion,  and       Phillips,  2  D.  &  L.  707. 
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BAILEES. 


Case  or  assumpsit  may  be  maintained  against  a  bailee  of  goods  for  neglect,  in  viola- 
tion of  his  implied  promise  or  duty.  See  ante,  obs.,  and  the  observations  on  the  form 
of  declaration  in  case  against  an  agent  or  attorney,  «?i/f,  511  and  515,  which  equally 
a])ply  to  the  form  in  case  against  bailees.  See  various  forms  in  assumpsit  against 
bailees,  ante,  76,  and  hirers  of  goods,  ante,  130,  which  may  readily  be  applied  by 
charging  the  dutj/  instead  of  the  promise;  see  observations,  ante,  511  and  515  ;  WiUiums 
V.  Euat  India  Compam/,  .'3  East,  192;  Corbett  v.  Packington,  G  B.  &  C.  2G8.  Liability 
of  gratuitous  bailee,    Wilson  v.  Brett,  11  M.  &  W,  113. 

Against  a  printer  for  pawning  paper  delivered  to  him  to  print  on;  South  v.  White, 
8  Dowl.  254. 

Against  a  person  entrusted  with  a  dog  for  losing  it ;   RIackenzie  v.  Cox,  9  C.  &  P.  632. 

By  a  hackney  driver  against  the  registrar  for  defocing  his  license ;  Hurrell  v.  Ellis, 
2  Com.  B.  295, 

Against  an  engraver  for  using  for  liis  own  purposes  plates  engraved  by  him  for 
plaintiff;   Murrai/  v.  Heath,  1  B.  &  Ad.  804. 


1.  Against  the  Hirer  of  certain  Carvings  for  public  Exhihition  for 

not  taking  Care  of  them,  {h) 
Commencement,  ante,  5.]     For  that  whereas  heretofore,  to  wit,  on  [4"C.], 
the  plaintiff,  at  the  request  of  the  defendant,  let  to  hire,  and  caused  to  be  de- 
livered to   the  defendant,  and  he  then  received  and  hired  of  the  plaintiff 
certain  goods,  to  wit,  [nine  carvings  in  wood]  of  the  plaintiff  of  great  value, 

to  wit,  of  the  value  of  £ ,  to  be  by  the  defendant  kept  and  exhibited  lor 

his  own  profit,  for  a  certain  time,  to  wit,  for  one  year  then  next,  at  the  suu) 

of  £ ,  payable  quarterly,  from   the  day  of a.  d. j  and 

thereupon  it  then  became  and  was  the  defendant's  duty  to  take  due  and 
proper  care  of  the  said  goods  and  chattels,  and  use  the  same  in  a  reasonable 
and  proper  manner  during  the  time  he  should  have  the  same  on  hire,  upon 
the  terms  and  for  the  time  aforesaid ;  yet  the  defendant  not  regarding  his 
duty  in  that  behalf,  did  not  nor  would  take  due  and  proper  care  of  the  said 
goods  and  chattels,  or  use  the  same  in  a  reasonable  or  proper  manner  during 
the  said  time,  and  the  defendant  not  regarding  his  said  duty,  afterwards  and 
during  that  time,  to  wit,  on  the  day  and  year  last  aforesaid,  wrongfully  took 
so  little  and  such  bad  care  of  the  said  goods,  and  used  the  same  in  so  un- 
reasonable and  improper  a  manner,  that  by  reason  of  the  premises  the  same 
then  became  and  were  destroyed,  injured  and  deteriorated  in  value  ;  and 
the  plaintiff  hath  been  deprived  of  divers  gains  and  ])rofits  which  he  other- 
wise might  and  would  have  derived  therefrom  ;  To  the  damage,  &c. 


2.  Against  the  Hirer  of  a  Steam  Vessel  for  emjdoying  it  for  an 
illegal  Purpose,  whereby  the  Master  and  Crew  were  imprisoned, 
and  the  I'essel  teas  detained. 

Blcadon  v.  Rnpatlo,  3  M.  &  G.  IIG. 

(/i)  See  a  similar  form  in  assumpsit,  ante,  76,  Form  1. 
M  M  2 
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3.  By   the    Owner   of  Goods,   left   in   the   Defendant's   House,  for 
suffering  them  to  he  distrained  and  sold  for  Rent  due  from  him. 

Commencement,  ante,  5.]  For  that  whereas,  before  and  at  the  time  of  the 
committing  of  the  grievances  by  the  defendant  as  hereinafter  mentioned,  the 
defendant  held  and  enjoyed  certain  [rooms  and  apartments]  as  tenant  thereof 
to  one  E.  F.,  at  and  under  a  certain  rent  to  be  paid  by  the  defendant  to  the  said 
E.  F.  for  and  in  respect  of  such  occupation,  and  whereas  the  plaintifFwas  then 
lawfully  possessed  as  of  his  own  property  of  divers  goods  and  chattels,  to 

wit,  [describe  them  as  in  trover, ~\  of  great  value,  to  wit,  of  the  value  of  <£ , 

and  the  said  goods  and  chattels,  to  wit,  on  [<5'c.],  were  in  the  said  rooms  and 
apartments  by  and  with  the  permission  and  consent  of  the  defendant,  to  be 
kept  and  taken  care  of  by  him  for  the  plajntifF,  [according  to  the  fact'];  and 
thereupon  it  then  became  and  vvas  the  duty  of  the  defendant,  so  long  as  he 
continued  such  tenant  to  the  said  E.  F.,  and  so  long  as  the  said  goods  and 
chattels  were  in  the  said  rooms  and  apartments  of  the  defendant  as  afore- 
said, to  indemnify  and  save  harmless  the  plaintiff  from  and  against  any 
distress  upon  his  said  goods  and  chattels  by  the  said  E.  F.  for  any  part  of 
the  said  rent  which  might  be  due  and  in  arrear  from  the  defendant  to  the 
said  E,  F.,  and  from  and  against  any  costs,  charges,  or  expenses  of  such 
distress ;  and  although  the  said  tenancy  of  the  defendant  to  the  said  E.  F. 
continued  for  a  long  time,  to  wit,  hitherto,  and  the  said  goods  and  chattels 
of  the  plaintiff  were,  to  wit,  on  the  day  and  year  aforesaid,  in  the  said  rooms 
and  apartments,  by  and  with  the  permission,  license,  and  consent  of  the 
defendant ;  and  although,  to  wit,  on  the  day  and  year  aforesaid,  a  large  sum 

of  money,    to   wit,   the  sum  of  £ ,    vvas  due   and  in  arrear   from  the 

defendant  to  the  said  E.  F.  for  the  use  and  occupation  of  the  said  rooms  and 
apartments  under  the  said  tenancy  ;  yet  the  defendant  not  regarding  his 
said  duty,  but  intending  to  injure  the  plaintiff,  did  not  nor  would  indemnify 
or  save  him  harmless  from  and  against  a  distress  upon  the  said  goods  and 
chattels  by  the  said  E.  F.  for  the  said  rent,  but  wholly  neglected  so  to  do  j 
and  by  reason  thereof  during  the  said  tenancy,  to  wit,  on  the  day  and  year 
aforesaid,  a  distress  was  made  by  the  said  E.  F.  upon  the  said  goods  and 
chattels  of  the  plaintiff  so  then  being  in  the  said  rooms  and  apartments  as 

aforesaid,  for  the  said  sum  of  £ ,  so  due  and  in  arrear  from  the  defendant 

to  the  said  E.  F.  for  and  in  respect  of  the  said  rent  of  the  said  rooms  and 
apartments  as  aforesaid  ;  and  the  said  E.  F.,  at  the  expiration  of  five  days 
from  the  taking  such  distress,  to  wit,  on  [^c],  sold  and  disposed  of  the  said 
goods  and  chattels  of  the  plaintiff  for  the  said  arrears  of  rent,  and  the  costs, 
charges  and  expenses  of  the  said  distress,  as  he  vvas  lawfully  entitled  to  do 
by  reason  of  the  said  rent  so  being  in  arrear;  whereby  and  by  means  of  the 
premises,  the  plaintiff  hath  wholly  lost  and  been  deprived  of  his  said  goods 
and  chattels,  and  hath  been  and  is  much  prejudiced,  injured  and  damnified; 
To  the  damage,  &:c. 
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1 .  Against  the  Bank  of  England  for  not  transferring  Stock  to  the 
Plaintiff's  Vendee,  and  Pleas. 
Straccy  v.  The  Bank  of  England,  6  Bing.  754  ;  Henly  v.  Mayor  of  Lyme, 
5  Bing.  91,  108;  Sutton  v.  Bank  of  England,  1  C.  &  P.  193;  Foster  v. 
Bank  of  England,  15  L.  J.  212,  Q.  B.  ;  and  see  Coles  v.  Bank  of  England, 
10  A.  &  E.  137  ;  Partridge  v.  Bank  of  England,  Exch.  Ch.  15  L.  J.  395, 
Q.  B.  ;  Sloman  v.  Bank  of  England,  14  L.  J.  Ch.  226. 


t? 


2.  Against  the  East  India  Company  for  not  transferring  Stock. 
Declaration  held  bad  for  not  averring  the  name  of  the  proposed   trans- 
feree ;   Gregory  v.  East  India  Company,  14  L.  J.  226,  Q.  B. 

3.  Against  Bankers  hy  a  Customer  for  not  paying  the  Plaintiff^s 

Check. 
Marzetti  v.  Williams,  1  B.  &  Ad.  415  ;    IVhittaker  v.  Bank  of  England, 
C  C.  &  P.  700. 

CARELESSNESS. 


See  "  Agents,"  "  Attorneys,"  "  Bailees,"  "  Carriages,"  "  Carriers,"  "  Landlord  and 
Tenant,"  "  Master  and  Servant,"  "  Nuisances,"  "  Ships,"  "  Surgeons,"  "  Waggon  Office 
Keeper." 

— ♦ — 

1 .  Against  the   Owner  of  a  House  for  placing   Gravel  on  a  Road, 
by  which  the  Plaintiff  in  driving  along  the  Road  teas  injured,  (i) 

For  that  whereas  the  defendant,  before  and  at  the  time  of  committing  the 
grievances  hereinafter  mentioned,  to  wit,  on  [<^c.],  was  possessed  of  certain 

(i)  See  form,  &c.,  Burgess  v.  Gray,  1  possessors  of  Jiied  property,  and  that  of  the 
Com.  IJ.  578;  and  another  similar  form,  owners  of  goods,  in  res|)ect  of  tlieir  being 
Goldthiirpe  V.  llardiiian,  13  iM.  6c  W.  377  ;  answerable  for  ihe  acts  of  their  contractors  or 
6'.  C.  2  D.  ik  L.  442  :  tlie  facts  of  the  former  woikmen.  per  Parke,  15.,  Qtiannun  v.  Bur- 
case  were,  thai  the  defendant  employed  a  vett,  6  M.  Ik  W.499;  post,  522,  obs.  See 
third  person  to  make  a  drain  for  his  house,  also  liandtesnn  v.  Murray,  8  A.  &  E.  209, 
anil  the  workmen  of  that  third  person  placed  where  the  defendant,  a  warehouseman,  was 
the  gravtl  on  the  road  ;  but  inasmucii  as  thu  held  liable  for  the  fall  of  a  band,  which  a 
defendant  personally  superintended  the  work,  master  porter,  whom  he  had  engaged  to  hoist 
it  was  held  that  he  was  responsible  ;  though,  it  to  his  warehouse,  occasioned  by  his  negii- 
semble,  he  would  have  been  liable  without  gence ;  and  see  1  Com.  H.  593,  note  (a), 
any  such  superintendence.  Buck  v.  Steinman,  and  1  Com.  li.  585,  note  («).  'J'he  trustees 
1  1$.  &  P.  404  :  and  Master  v.  Temperleu,  4  under  a  public  load  act  are  not  responsible 
Q.  \i.  298  ;  5  IJ.  C!t  C.  560.  Form  against  a  for  an  injury  occasioned  by  the  negligence 
surveyor.  Dun's  v.  Curling,  tj.  B.,  15  L.  J.  of  the  n.en  employed  in  making  or  repairing 
56.  As  to  the  liability  of  the  occupiers  of  the  road  ;  Duunm  v.  Findlater,  6  C\.  lU  Fin. 
houses  for  accidents  of  this  kind,  see  in  gene-  894.  See  also  Harris  v.  Baker,  4  M.  Ac  S. 
ral.  Com.  IJig.  Act.  Case;  Hum's  J.,  lit.  27;  1  Chit.  PI.  Index,  "  Agents,"  and 
"  Nuisante;"  Harr.  lort.  "  Case."  J'here  "Trustees."  Where  a  tenant,  on  quilting  a 
seems  to  be  a  diffeieiice  in  the  liability  of  ihe  house,  gave  notice  to  a  gas  company  that  he 
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[houses]  situate  and  being  near  to  and  adjoining  a  certain  street  and  highway, 
which  was  then  and  from  thence  hath  been  and  still  is  a  a  common  public 
street  and  highway  for  all  persons  to  go,  return,  pass  and  repass,  on  foot 
and  by  and  with  horses  and  carriages,  at  all  times  of  the  year,  at  their  free 
will  and  pleasure;  yet  the  defendant,  well  knowing  the  premises,  whilst  the 
plaintiff  was  so  possessed  of  the  said  [houses],  to  wit,  on  the  day  and  year 
last  aforesaid,  wrongfully  and  unjustly  put  and  placed  and  caused  to  be  put 
and  placed  in  a  large  heap,  divers  large  quantities  of  earth,  gravel,  materials, 
dirt  and  rubbish,  in  and  upon  the  said  highway,  and  near  to  the  said  houses, 
and  wrongfully  and  injuriously  kept  and  continued  the  same  therein  and 
thereon  in  such  heap  and  mound  until  the  happening  of  the  injury  herein- 
after mentioned,  and  thereby  and  therewith  greatly  obstructed  the  said 
highway,  by  means  of  which  several  premises,  afterwards,  to  wit,  on  [4'C.]» 
a  certain  carriage,  to  wit,  [a  chaise  cart]  of  the  plaintiff,  of  great  value,  to 

wit,  of  the  value  of  £ ,  with  a  horse  then  drawing  the  same,  in  which 

the  plaintiff  was  then  lawfully  riding  and  driving  in  and  along  the  said  high- 
way, was  driven  upon  and  against  the  said  heap,  and  the  plaintiff  was  then 
violently  thrown  from  and  out  of  his  said  carriage  to  and  upon  the  ground 
there,  and  the  said  horse  was  by  means  of  the  premises  then  greatly  scared 
and  frightened,  and  thereby  then  ran  away  with  and  overturned  the  said  car- 
riage of  the  plaintiff,  and  the  same  was  thereby  then  brgken  to  pieces, 
damaged  and  destroyed,  [the  pleader  may  select  such  of  the  following  special 
damage  as  may  he  applicable^,  and  also  by  means  of  the  several  premises, 
one  of  the  legs  of  the  plaintiff  was  fractured,  and  he  became  and  was  greatly 
hurt,  bruised  and  wounded,  and  so  continued  for  a  long  time,  to  wit,  from 
thence  hitherto,  during  all  which  time  the  plaintiff  thereby  suffered  and  under- 
went great  pain,  and  was  prevented  from  attending  to  or  working  at  his  trade 
of  a  \_paper  stainer'j,  and  from  performing  and  transacting  his  other  lawful  and 
necessary  affairs  and  business  by  him  to  be  performed  and  transacted,  and 
thereby  lost  great  gains,  which  he  might  and  otherwise  would  have  ac- 
quired, and  the  plaintiff  by  means  of  the  premises  became  and  was  and  still 
is  greatly  and  permanently  injured  in  his  health  and  lamed,  and  also  by 
means  of  the  premises,  the  plaintiff  was  obliged  to  and  did  necessarily 
expend  divers  moneys  and  incur  divers  debts,  in  the  whole  amounting  to  a 

large  sum,  to  wit,  £ ,  in  and  about  endeavouring  to  be  cured  of  the  said 

wounds  so  occasioned  as  aforesaid,  and  in  and  about  repairing  the  damage 
done  to  his  said  carriage  as  aforesaid,  and  the  said  carriage  became  and  was 
by  means  of  the  premises,  for  a  long  time,  to  wit,  from  thence  hitherto,  of 
no  use  or  value  to  the  plaintiff,  and  was  and  is  by  means  of  the  premises, 
greatly  depreciated  in  value ;    To  the  damage,  &c. 

should  require  no  more  gas,  and  the  company  removed  by  some  one,  it  was  held  the  com- 

neglected  to  turn  off  the  gas,  which  exploded  pany  was  not  responsible  to  the  owner  of  the 

(after  the  tenant  had  quilted),  in  consequence  house;  HoUIen  v.  Liverpool  New  Gas  Com,' 

of  the  interior  pipe  having  been  wrongfully  paini,  15  L.  J.  301,  C.  P. 
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2.  Against  a  Public  Company  for  negligently  taJdngup  the  Pavement 
of  a  Street,  and  depositing  the  Materials  so  that  Plaintiff  was 
injured. 

Drew  V.  New  PJver  Company,  G  C.  &  P.  754.  (Jc) 


3.  Against  a  Railway  Company  for  negligently  setting  Fire  to  Stacks 

near  which  their  Trains  passed. 

Aldridge  v.  Great  Western  Railway  Company,  3  M,  &  G.  515;   S.  C.  1 

D.   N.  S.  21-7.      And  a  similar   form,   Pigot  v.  Eastern   Counties  Railway 

Company,  15  L.  J.  235,  C.  P. 

It  was  held  in  the  latter  case,  that  the  mere  fact  of  a  fire  having  been  caused  by  a 
spark  from  a  steam  engine,  was  prima  facie  evidence  of  negligence;  and  see  as  to  this 
point,  Carpue  v.  London  and  Brighton  Haiticay  Company,  5  Q.  B.  747,  cited  post, 
525,  n.  {x). 

— ♦— 

4.  For  so  negligently  constructing  a  Hay-Rick  on  Defendant's  Land, 
that  in  consequence  of  its  spontaneous  Ignition  his  Neighbour  s 
House  was  burnt. 

Vaughan  v.  Menlove,  3  Bing.  N.  C.  4GS  ;    S.  C.  7  C.  &  P.  525. 


5.  For  leaving  a  Cart  and  Horse  unattended  in  the  Street,  whereby 
Plaintiff  (a  Child)  interfered  with  them  in  play,  and  was  injured, 
and  Law. 

Lijnch  V.  Nurdin,  1  Q.  B.  29. 


6.  For  negligently  lowering  a  Barrel  from  a  Warehouse,  which  fell 
and  injured  Plaintiff. 

Randleson  v.  Murray,  8  A.  &  E.  109. 


7.  For  so  negligently  tying  up  Defendant's  Cow  in  a  Slaughter- 
House,  that  it  got  loose  and  killed  Plaintiff's  Cow. 

Lloyd  V.  Walkcy,  9  C.  &  P.  771. 

8.  For  negligently  working  a  Mine  under  Plaintiff's  and  his  Tenant's 
Land,  whereby  the  Support  teas  weakened,  and  Pleas. 

Harris  v.  Ryding,  5  M.  &  W.  GO. 


(k)  When  proper  lo  sue  the  contractor,       15  L.  J.,  Q.  B.  99.     And  sec anre,  519,  note 
instead  of  the  company  ;  Allen  v.  Hayuard,       (i). 
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9.  For  not  keeping  the  Shaft  of  a  Mine  fenced,  whereby  Plaintiff's 

Horse  fell  in. 

Sybray  v.  White,  1  M.  &  W.  435. 


CARRIAGES,  COLLISION  OF. 


Obs.  Tliis  action  may  be  in  trespass,  unless  the  defendant's  carriage  was  under  the 
care  of  his  servant  at  the  time  the  injury  was  inflicted,  in  which  event  the 
action  must  be  in  rase;  1  Chit.  PI.  7th  ed.  142.  The  latter  form  of  action  lies 
although  the  defendant  himself  were  driving,  and  the  injury  were  forcible  and 
immediate,  the  negligence  or  unskilfulness  being  charged  as  the  gravamen ; 
Wells  v.  Ody,  1  M.  &  W.  462 ;  Moreton  v.  Hardern,  ubi  supra ;  Williams  v. 
Holland,  6  C.  &  P.  2.3  ;  10  Bing.  112.  But  where  the  act  *as  wilful  or  ma- 
licious, trespass  is  the  proper  remedy.  Where  the  defendant's  cart  was  under 
the  care  of  his  servant  it  was  decided  that  the  defendant  was  responsible, 
although  the  servant  being  in  the  carriage  had,  at  the  time  of  the  collision, 
intrusted  the  reins  to  a  stranger,  who  was  riding  with  the  servant;  Booth  v. 
Mister,  7  C.  &  P.  66.  Liability  of  person  whose  name  is  on  a  cart,  &c.  though 
not  the  owner;  Stables  v.  Elet/,  1  C.  &  P.  G14.  The  master  is  not  liable  if  the 
collision  were  occasioned  entirely  by  the  wilful,  and  not  the  negligent  or  un- 
skilful, conduct  of  his  servant,  see  M'Manus  v.  Crickett,  1  East,  106  ;  Crq/l  v. 
Alison,  4  B.  &  Al.  590  ;  and  although  the  fact  of  the  plaintiff' being  on  the  wrong 
side  of  the  road  will  not  justify  the  defendant  in  driving  over  him,  (see  Davis  v. 
Mann,  10  M.  &  W.  546,)  yet  more  care  to  avoid  accidents  is  to  be  expected 
from  a  man  under  such  circumstances,  Pluckwell  v.  Wilson,  5  C.  &  P.  375. 
Where  both  plaintiff  and  defendant  are  equally  to  blame,  or  where  the  accident 
is  in  any  degree  attributable  to  the  fault  of  the  plaintiff",  no  action  lies;  Hawkins 
V.  Cooper,  8  C.  &  P.  474 ;  IT  oo//'e  v.  Beard,  8  C.  &  P.  373 ;  Rose,  Evid.,  tit. 
"  Negligence."  The  owner  of  a  cari'iage,  who  hires  of  a  stable-keeper  a  pair  of 
horses  to  draw  it  for  the  day,  is  not  liable  for  an  injury  occasioned  by  the 
negligent  driving  of  a  person  provided  by  the  owner  of  the  horses  as  a  driver, 
Quarman  v.  Burnett,  6  M.  &  W.  499  ;  unless  he  assent  to  the  act  which 
caused  the  accident,  M' Laugkliu  v.  Fryor,  4  M.  &  G.  48.  As  to  the  liability 
of  coach-proprietors  to  ihe'w passengers  for  carelessness,  see  Chitty,  jun.  Cont. 
Ind.  in  voc. ;  2  Chit.  PI.  7th  ed.  267,  n.  (A) ;  Sharp  v.  Grei/,  9  Bing.  457 ;  post, 
525,  526.  Omnibus  proprietors,  Brien  v.  Bennett,  8  C.  &  P.  724 ;  and  as  to 
the  liability  of  railway  companies  for  firing  stacks,  Aldridge  v.  Great  Western 
Haihvay  Company,  3  M.  &  G.  515;  or  injuring  passengers,  Bridge  \.  Grand 
Junction  Raihcay  Company,  3  M.  &  W.  244 ;  Carpue  v.  London  and  Birming- 
ham Railway  Company,  5  Q.  B.  747 ;  post,  525,  n.  (.r) ;  or  animals  entrusted 
to  them  for  conveyance,  Palmer  v.  Grand  Junction  Railway  Company,  4  M. 
&  W.  749. 


Against  the  Owner  of  a  Carriage  for  carelessly  driving  it  against  the 

Plaintiff's,  (l) 
Commencement,  ante,  5.]     For  that  whereas  the  plaintiff,  before  and  at  the 
time  of  the  committing  by  the  defendant  of  the  grievance  hereinafter  men- 
tioned, to  wit,  on  [t^'C.]*  was  lawfully  possessed  (m)  of  a  certain  carriage,  to 

(/)  See   forms   Willinms  v.    Holland,    10  (m)  See  Cmft  v.  Alison,  4  B.  &  Aid.  590. 

Bing.  112;  6  C.  &  P.  501  ;  Croft  v.  Alison,  If  the  plaintiff  fiad  let  the  carriage  for  an 

4  B.  &  Al.  590;  Moreton  v.  Hurdern,  4  13.  unexpired  term,  and  was  not  entitled  to  pos- 

&  C.  223  ;  and  see  a  form  by  a  master  for  session,  but  was  owner  in  reversion,  thedecla- 

an  injury  to  his  servant,  Martinez  v.  Gerber,  ration  should  be  framed  accordingly,  see  post 

3  Sc.  N.  R.  86  ;  S.  C.  3  M.  &  G.  88.  "  Reversion." 
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wit,  a  [cart],  and  of  a  certain  horse  drawing  the  same,  in  wliich  said  cart  the 
plaintiff  was  then  riding  in  and  along  a  certain  public  and  common  highway, 
[or  "  and  which  said  carriage  was  then  lawfully  in  a  certain  highway,"]  and 
the  defendant  was  then  possessed  of  a  certain  otiier  carriage,  to  wit,  [a  gig], 
and  of  a  certain  other  horse  drawing  the  same,  which  said  gig  and  horse 
were  then  under  the  care,  government  and  direction  of  the  defendant,  [or  if 
his  servant  were  driving,  it  is  usually  (n)  alleged  "  of  a  certain  then  servant 
of  the  defendant,"]  in  and  along  the  said  highway.  Nevertheless  the  de- 
fendant ["  by  his  said  servant,"  (o)  if  the  fact  be  so,]  then  so  carelessly,  un- 
skilfully and  improperly  drove,  governed  and  directed  his  said  gig  and  horse, 
that  by  and  through  the  carelessness,  negligence,  unskilfulness  and  improper 
conduct  of  the  defendant  [*'  by  his  said  servant,"]  the  said  gig  and  horse  of 
the  defendant  then  ran  and  struck  with  great  force  and  violence  upon  and 
against  the  said  cart  and  horse  of  the  plaintiff,  and  thereby  then  crushed, 
broke  to  pieces  and  damaged  the  same ;  and  the  said  cart  of  the  plaintiff 
thereby  then  became  and  was  rendered  of  little  or  no  use  or  value  to  the 
plaintiff,  and  the  plaintiff  was  thereby  then  subjected  to  and  incurred  a  great 

expense,  to  wit,  £ in  repairing  the  said  cart,  and  was  deprived  of  the 

use  thereof  for  a  long  time,  to  wit,  months,  during  which  time  the 

plaintiff  was  obliged  to  hire  another  cart  at  a  great  expense,  to  wit,  £ , 

and  thereby  also  the  plaintiff  was  then  cast  and  thrown  with  great  force  and 
violence  from  and  out  of  the  said  cart  to  and  upon  the  ground  there,  and 
became  and  was  sick,  sore,  [Sj-c.  state  illness  and  consequent  injury  and  expense 
as  ante,  520,  Form  1.]  To  the  plaintiff's  damage  (p  )  of  ^ ,  and  there- 
fore he  brings  his  suit,  &:c. 


CARRIERS. 


Obs,  See  unle,  100  to  107.  Carriers  may  be  sued  for  the  consequences  of  their 
neglect  in  regard  to  the  carriage  or  delivery  of  goods  either  in  assumpsit  or  case. 
The  leading  distinction  between  assumpsit  and  case  is,  that  in  assumpsit  a 
promise  to  perform  the  duty  required  by  the  express  or  implied  contract  of  the 
parties  must  be  laid  in  the  declaration  :  in  case  the  declaration  must  not  charge 
a  promise,  but  after  stating  tlie  delivery  to  defendant  as  a  common  carrier, 
should  show  the  dull/  imposed  on  him,  and  then  tiie  breach  may  be  stated  as  in 
assumpsit.     The  forms  in  assumpsit  may,  therefore,  be  readily  applied  to  case. 


(n)  But  under  an  allegation  that  defendant  C.  &  P.  370. 
had  the  care  and  was  guilty  of  neglect,  proof  (p)  Where  a  /lorse was  damaged,  held  that 

that  Ids  servutit  was  the  driver,  &c.  would  be  the  proper  measure  of  damages  was  the  keep 

admissible;  Bmcher  v.    Fromoiit,  6    V.    R.  at  the  farrier's,  the  amount  of /lis  bill,  and  the 

659;    M' Manns  v.  Crirkelt,   1    Kast,    110;  difference  in  value  of  the  horse  al  the  end  of 

Whtatlei)  V.  Piilrick,  2  iM.  &  W.  (j50.     Qui  the  time  when  he  was  cured  and  at  the   lime 

facit  per  atiiim  Jacit  per  se,  of  the  accident,  but  not  the  hire  of  another 

(o)   Evidence  of  this,    Joyce  v.  Capel,  8  horse;   Unghet  v.  QHentin,  8  C.  ii  1\  703. 
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1.  Against  a  Carrier  on  his  Common  Law  Liability  (q)  for  losing 

Goods. 

Commencement,  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  [c^c],  the 
defendant  was  a  common  carrier  of  goods  for  hire  (r),  to  wit,  from  A.  to  B., 
and  the  plaintiff  then  delivered  to  him  as  such  carrier,  and  he  then  received 

from  the  plaintiff,  divers  goods,  to  wit,  [^-c],  of  great  value,  to  wit,  £ ,  of 

the  plaintiff,  to  be  carried  for  him  by  the  defendant,  as  such  carrier,  from 
A.  to  B.  aforesaid,  and  at  B.  aforesaid  to  be  delivered  by  the  defendant  for 
the  plaintiff,  within  a  reasonable  time  in  that  behalf  (s),  for  reward  to  the 
defendant  {t),  and  it  then  became  the  defendant's  duty  safely  and  securely  to 
carry  and  convey  and  deliver  the  said  goods  as  aforesaid  ;  yet  the  defendant 
neglecting  his  said  duty  did  not  safely  or  securely  carry  or  convey,  within 
such  reasonable  time  as  aforesaid,,or  at  any  other  time,  the  said  goods  from 
A.  to  B.  aforesaid,  nor  at  B.  aforesaid  safely  or  securely  deliver  the  same 
for  the  plaintiff,  although  such  reasonable  time  as  aforesaid  had  elapsed 
before  the  commencement  of  this  suit ;  but  then  so  negligently  and  im- 
properly behaved  and  conducted  himself  in  that  behalf,  that  by  and  through 
the  negligence,  carelessness  and  default  of  the  defendant  (m)  in  the  premises, 
the  said  goods  then  became  and  were  and  are  wholly  lost  to  the  plaintiff; 
\if  there  he  any  reason  to  suppose  that  the  goods  were  lost  by  the  wilful 
negligence  of  defendant,  a  count  in  trover  should  be  added,  Wyld  v.  Pickford, 

8  M.  Sr  W.  443,  conclude'l  To  the  plaintiff's  damage  of  <£ ,  and  therefore 

he  brings  his  suit,  &c. 


2.  Against  a  Railway  Company  for  losing  a  Parcel. 
Aluschamp  v.  Lancaster,  8fC.  Company,  8  M.  &  W.  422. 
N.  B.  It  was  held  in  that  case  that  the  company  were  responsible,  though 
the  parcel  was  lost  beyond  the  limits  of  their  railway,  they  having  accepted 
it  directed  to  a  place  beyond  such  limits. 


{q)  See  ante,  102,  Form  5,  and  obs.,  and  510. 

notes  there,  and    a   similar  form    against   a  (s)  As  to  these  words,  see  Kap/iaei  v.  Picfc- 

railway  company,  Pulmer  v.  Grand  Junction  ford,  5  M.  &  G.  551  ;  S.  C.  2  U.  N.  S.  917. 

Railway  Company,  4  M,  &  \V.  749  ;  S.  C.  7  (t)  In  Ross  v.  Hill,  15  L.  J.  182,  C.  P.. 

Dowl.  232;   Harris.  Ind.  tit.  Carriers,     it  is  it  was  held  that  these  words  do  not,  in  every 

a  variance  to  declare  against  defendant  as  a  case,  import  the  absolute  and  extensive  cora- 

carrier  where  he  is  a  nharjinger,  engaging  mon  law   liability,  but   are  to  be  construed 

only  to /(Diuard  goods;   Parry  v.  Fairlitirst,  according  to  the  species  of  bailment,  and  that 

2  c.  M.  &  K.  190.                   "  they  are  supported  by  proof  of  want   of  due 

(r)  Evidence  of  defendant  being  a  com-  care;  v\o{e {,!)),  p.  102,  must  be  qualified   to 

mon  carrier  ;   Quig'^in  v.  Duff,   1    iM.  &:  VV.  the  above  extent.     See  also  Cairns  v.  ito6ins, 

174;  ante,  102,  note  (x).      i  he  declaration  8  M.  &  VV.  258. 

should  either  contain  this  allegation, rn  which  (ii)  It  will   be  sufficient  prim^ /acie  evi- 

case  the  law  will  imply  the  contract  to  carry,  dence  to  charge  the  carrier,  to  show  that  the 

&;c.,  or  else  it  should  contain  a  statement  of  goods  delivered  by  him  were  less  in  weight 

some  other  (?r;jress  contract ;   Pozziv.  Shiptnn,  than   when    delivered    to    him;    Hawkes   v. 

8  A.  &  E.  953  ;   Bourman  v.  Bmwn,  3  Q.  B.  Smith,  1  Car.  &  AJ.  72. 


DECLARATIONS  IN  CASE  :— CARRIERS.  525 

3.  Against  a  Railway  Company  on  a  Contract  to  carry  Pork  on  the 
Evening  of  the  Day  it  loas  delivered  to  them,  showing  special  Da- 
mage by  Loss  of  a  Market,  and  payment  of  Damages  to  Plaintiff's 
Employer, 

Pick  ford  V.  Grand  Junction  Ruihvaij  Cowpany,  12  M.  &  W.  766. 


4.  Against  a  Railway  Company,  sued  as  Carriers,  for  refusing  to 
carry  Goods,  {v) 

Pic/ford  V.   Grand  Junction  Railway  Company,  8  M.  &  W.  373 ;   S.  C. 
9  Dovvl.  7G6. 


5.  Against  a  Carrier  from  the  London  Terminus  of  a  Railway  for 

the  Loss  of  Goods  delivered  to  the  Railway  Company  at  B. 

Coats  V.  Chaplin,  3  Q.  B.  483. 

6.  Against  a  Cabman  for  losing  the  Luggage  of  his  Fare  between  a 

Railway  Terminus  and  his  Destination. 

Ross  V.  Hill,  15  L.  J.  182,  C.  P. 


7.  Against  a  Railway  Com-pany  for  the  negligent  Blanagement  of 
their  Train,  whereby  Plaintiff,  a  Passenger,  was  injured,  {x) 
Commencement,  ante,  5.]  For  that  whereas  the  said  company,  before  and 
at  the  time  of  the  committing  of  the  grievances  hereinafter  mentioned,  were 
the  owners  and  proprietors  of  a  certain  railway,  to  wit,  [The  London  and 
Brighton  Railway],  and  of  certain  carriages  used  by  them  for  the  carriage 
and  conveyance  of  passengers,  goods  and  chattels,  in,  upon  and  along  the 
said  railway,  and  certain  other  railways,  to  wit,  [The  London  and  Green- 
wich Railway]  and  [the  London  and  Croydon  Railway],  from  a  certain  place, 
to  wit,  [London],  to  a  certain  other  place,  to  wit,  [Brighton],  and  from 
[Brighton]  aforesaid  to  [London]  aforesaid,  for  hire  and  reward  to  them 
the  said  company  in  that  behalf;  and  thereupon  the  plaintiff  heretofore,  to 


(v)  See  8  &  9  Vict.  c.  20,  s.  106,  as  to  the  v.   Eastern   Counties    Euiluau  Cnmpaup.  15 

power  of  a  railway  company  to  leject  ceitaia  L.  J.  235,  C.  P.     See  a  similar  form  against 

goods  of  a  dangerous  description.  a  coach  proprietor  for   negligently  diiving  a 

(i)  See   form,  &c.   Carpne  \.  London  and  coach,    Vurlis   v.    Driiikuater,  2   B.    &i    Ad. 

Briglit'w    Rnilwaij    Compaini,   5   Q.  B.  747.  1H9;  and  a  special  form   in   assumpsU,  ante. 

The  plainiitr  esiahiishes  a  primii  facie  case  of  107,  and  id.  note  (/v)  ;  and  a  form  against  aa 

negligence,  by  showing  that  he   was  injured,  omnibus   proprietor,    for   driving    on,    while 

and  that  the  train  was  under   the   manage-  plaintiff  was  on  the  step,  and  thus  throwing 

ment  of  the  defendant;  ibid.     And  see  Pigot  him  down,  lirien  v.  Bennett.  8  C.  &  I'.  724. 
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wit,  on  [(^'C.l,  at  the  request  of  the  said  company,  became  and  was  a  pas- 
senger in  one  of  their  said  carriages,  to  be  by  them  safely  and  securely 
carried  and  conveyed  thereby  *  on  a  certain  journey,  to  wit,  from  [London] 
aforesaid  to  [Brighton]  aforesaid,  for  certain  reasonable  reward  to  the  said 
company  in  that  behalf,  and  the  said  company  then  received  the  plaintiff  as 
such  passenger  as  aforesaid,  and  thereupon  it  became  and  was  the  duty  of 
the  said  company  to  use  due  and  proper  care  and  skill  in  and  about  the 
carrying  and  conveying  the  plaintiff  on  the  said  journey  ;  yet  the  company 
not  regarding  their  duty  in  that  behalf,  heretofore,  to  wit,  on  the  day  and 
year  aforesaid,  did  not  use  due  and  proper  care  or  skill  in  and  about  the 
carrying  and  conveying  the  plaintiff  on  the  said  journey,  but  then  took  so 
little  care,  and  so  negligently  and  unskilfully  conducted  themselves  in  and 
about  the  carrying  and  conveying  the  plaintiff  on  his  said  journey,  and  in 
conducting,  managing  and  directing  the  carriage  in  which  the  plaintiff  then 
was  such  passenger  as  aforesaid,  and  the  train  to  which  the  same  was  then 
attached,  and  the  engines  whereby  the  said  train  Avas  then  drawn  upon 
and  along  the  said  company's  said  railway  ;  that  by  reason  of  such  want  of 
care  and  skill  of  the  said  company,  the  carriage  which  contained  the  plaintiff 
was  then  tiirown  and  cast  with  great  violence  from  and  off  the  rails  of  the 
last-mentioned  railway,  and  was  then  overturned,  crushed  and  broken  to 
pieces,  and  thereby  the  plaintiff  was  then  thrown  out  of  the  said  carriage 
with  great  violence,  and  was  thereby  then  grievously  bruised,  wounded  and 
injured;  and  also  by  means  of  the  premises  the  plaintiff  then  became  and 
was  sick.  Sec.  \_Add  any  special  damage  as  in  the  Form  1,  ante,  p.  520,  and 
conclude^  To  the  damage,  &c. 

— ♦— 

8.   The  like  where  the  Passenger  was  hilled ,  and  the  Action  is  brought 
by  the  Executor  for  the  Benefit  of  his  Family,  (y) 

Commencement  by  executor,  ante,  p.  15,  Form  IC]  For  that  whereas 
[proceed  as  in  the  last  count,  substituting  for  "  the  plaintiff"  the  name  of  the 
testator,  and  averring  the  facts  to  have  happened  *'  in  his  lifetime,"  and  then 

(v)  By  9  &  10  Vict.  c.  93,  s.  1,  "  Where-  grandfather  and  grandmother,  stepfather  and 
soever  the  death  of  a  person  shall  be  caused  stepmother,)  and  child  (meaning  son  and 
by  wrongful  act,  neglect  or  default,  and  the  daughter,  grandson  and  granddaughter,  and 
act,  neglect  or  default  is  such  as  would  (if  stepson  and  stepdaughter,)  of  the  person 
death  had  not  ensued)  have  entitled  the  party  whose  death  shall  have  been  so  caused,  and 
injured  to  maintain  an  action,  and  recover  shall  be  brought  by  and  in  the  name  of 
damages  in  respect  thereof,  then  and  in  eveiy  the  executor  or  administrator  of  the  person 
such  case,  the  person  who  would  have  been  deceased,"  and  the  jurv  are  to  determine 
liable  if  death  had  not  ensued  shall  be  liable  their  respective  shares  {  ibid.  And  a  par- 
te an  action  for  damages,  notwithstanding  ticular  of  the  peisons  on  whose  behalf  the 
the  death  of  the  person  injured,  and  although  aciion  is  biought,  and  of  the  nature  of  the 
the  death  shall  have  been  caused  under  such  claim,  is  to  be  delivered  with  the  decla- 
circumstances  as  amount  in  law  to  felony."  ration. 

By  sect.  2,  "  the  ai-lion   shall  be  for  the  By  sect.  3,  only  one  such  action   is  to  be 

benefit  of  the    wife,    husband,   parent,    (ex-  brought,   and    that    within    twelve    calendar 

plained  by  s.  5  to  mean  father  and  mother,  months  after  the  death. 
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proceed  thus  ;]  And  the  plaintiff  further  saith,  that  by  reason  of  the  said 
several  hurts,  bruises  and  wounds  so  occasioned  to  the  said  A.  B.  [^thc  testa- 
tor] in  his  lifetime  as  aforesaid,  he  the  said  A.  B,,  heretofore,  and  within 
twelve  calendar  months  next  before  the  commencement  of  this  suit,  to  wit, 
on  [i§c.],  died ;  To  the  damage  of  the  plaintiff  as  such  executor  as  aforesaid 

of  £ ,  and  therefore  the  plaintiff  as  such  executor  as  aforesaid,  and  for 

the  benefit  of  L.  M.  ("  the  wife,"  as  the  case  may  be),  of  the  said  A.B., 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  brings 
his  suit,  &c.     \_Add  profert,  as  ante,  15. 

9.  Against  a  Railway  Company,  hy  a  Passenger,  for  the  Loss  of 
his  Luggage,  (z) 

Commencement,  ante,  5.]  For  that  wliereas  [as  in  Form  7,  to  the  asterislc], 
together  with  his  luggage,  on  a  certain  journey,  to  wit,  from  S.  to  Y.,  for 
reward  to  the  defendants  in  that  behalf,  and  the  said  company  then  received 
the  plaintiff  as  such  passenger  as  aforesaid,  together  with  his  luggage,  to 
wit,  a  certain  trunk,  containing  divers  goods  of  the  plaintiff,  to  wit,  ten  coats, 
&c.  [describe  them  as  in  trover"],  of  great  value,  to  wit,  of  the  value  of  ^50, 
and  thereupon  it  then  became  and  was  the  duty  of  the  said  company  to  use 
due  and  proper  care  that  the  plaintiff  and  his  luggage  should  be  safely  and 
securely  (a)  carried  and  conveyed  by  and  upon  the  said  railway  as  aforesaid 
from  S.  aforesaid  to  Y.  aforesaid;  yet  the  defendants  not  regarding  their 
duty  in  that  behalf  did  not  use  due  and  proper  care  in  and  about  the  car- 
riage and  conveyance  of  the  plaintiff's  said  luggage  by  and  upon  the  said 
railway  from  S.  aforesaid  to  Y.  aforesaid,  but  wholly  neglected  so  to  do ; 
and  then  so  carelessly  and  negligently  conducted  themselves  with  respect  to 
the  said  luggage  of  the  plaintiff  upon  the  said  occasion,  that  the  same  by  and 
through  the  carelessness  and  negligence  and  default  of  the  defendants  in  that 
behalf  then  became  and  was  and  is  totally  lost  to  the  plaintiff;  To  the  plain- 
tifl's  damage  of  .£ ,  and  therefore  he  brings  his  suit,  &c. 


10.  Against  Shipowners  for  negligently  losing,  8fC.  Goods, 

Sec  form,  &c.  JSewberry  v.  Colvin,  1  C.  &  J.  192;  7  Bing.  190;  4  M.  &  P.  876, 
6'.  C  Against  the  master  of  a  barge,  wlio  deviated  from  his  course,  showing  that  a 
storm  arose  and  that  plaintiff's  goods  were  injured,  &'c.,  Davisv.  Garrett,  G  Bing.  716; 

4  M.  &  P.  540,  S.  C.  Other  forms,  2  Chit.  PI.  7th  edit.  496.  For  not  delivering 
to  plaintiff's  assignees,  and  plea  of  stoppage  in  transitu,  Jones  v.  Jones,  8  M.  &  W.  43.'}. 
On  tlie  bill  of  lading,  Colvin  v.  iVrwAt/vv/,  8  B.  &  C.  166.  As  to  the  liability  of  ship- 
owners. Abb.  Ship,  by  Serj.  Slice  ;  Gatli(fe  v.  Bourne,  4  B.  N.  C.  .'514.  In  general  the 
consignee  should  sue,  see  1  Chit.  PI,  7th  edit.  7  ;  Sargent  v.  JMorri.s,  ii  B.  &  .\ld.  277; 
Josepli  V.  Knox,  .'J  Camp.  320.  .'\gainst  a  captain  on  the  bill  of  lading,  2  Chit.  Pi.  7th 
ed.   4!)o.     For  bad  stowage,  Major  v.   White,  7  C.  &  P.  41  ;  Anderson  v.  C/iapniun, 

5  M.  &  W.  483  ;  S.  C  7  Dowl.  822. 

(t)  See  form,  iSic.  Elwrll^.  Grand  June-  prielor  (or  the  loss  of  a  parce],  not  In ggnge, 

tion  Railtvay  Company,  5  M.  &  W.  67  ;  and  of  a  passenger,    Macklin   v.    H'alerliousf,  5 

see  a    similar  form  against   stagecoach  pio-  Bing.  '212.     Obseive  the  notes,  &:c.  to  Form 

prietors,  Mitcs  v.  Cattle,   6  Bing.  743;  4  M.  1,  ante,  p.  524. 

&c  P.  630,  6'.  C.     Form  against  a  loacli  ;»ro-  (n)  See  note  (t).  ante,  p.  524. 
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COMMON  OF  PASTURE. 


Obs.  Common  of  pastm-eis  a  right  of  feeding  beasts  on  the  land  of  another;  and  it  is 
either  appendant,  appurtenant,  or  in  gross;  Co.  Litt.  122;  2  Bla.  Com.  33 ; 
Com.  Dig. ;  and  Bac.  Ab.  "  Commons;"  2  Stark.  Ev.,  and  1  Harrison's  Ind.  tit. 
"Commons;"  Willes  Rep.  319. 

Common  appendant  is  a  right  belonging  to  the  owners  or  occupiers  of  arable  land 
to  i)Ut  commonable  beasts  upon  the  lord's  waste,  and  upon  the  lands  of  other 
persons  within  the  same  manor.  Commonable  beasts  are  either  beasts  of  the 
plough  or  such  as  manure  the  ground  ;  1  Bla.  Com.  32,  33.  It  must  (at  com- 
mon law)  have  existed  from  time  immemorial;   1  Sel.  N.  P.  425. 

Common  appurtenant  arises  from  no  connexion  of  tenure,  nor  from  any  absolute 
necessity,  but  may  be  annexed  to  lands  in  other  lordships,  or  extend  to  other 
beasts  besides  such  as  are  generally  commonable,  as  hogs,  goats,  or  the  like, 
which  neither  plough  nor  manure  the  ground.  This  not  arising  from  any 
natural  propriety  or  necessity  like  common  appendant,  is  therefore  not  of  general 
ri<^ht,  but  can  only  be  claimed  by  inniiemorial  usage  and  prescription,  which 
tht  law  esteems  sufficient  proof  of  a  special  grant  or  agreement  for  this  purpose ; 
1  Bl.  Com.  33  ;  Sel.  N.  P.  426,  427. 

Common  in  gross,  or  at  large,  is  such  as  is  neither  appendant  nor  appurtenant  to 
land,  but  is  annexed  to  a  man's  person,  being  granted  to  him  and  his  heirs  by 
deed  ;  or  it  may  be  claimed  by  prescriptive  right,  as  by  a  parson  of  a  church,  or 
the  like  corporation  sole.  This  is  a  separate  inheritance,  entirely  distinct  from 
any  landed  property,  and  may  be  vested  in  one  who  has  not  a  foot  of  ground 
in  the  manor;  1  Bla.  Com.  34;  Sel.  N.  P.  428.  It  may  be  granted  for  all 
manner,  and  for  an  unlimited,  or  for  a  certain  number,  of  cattle ;  id.  It  is  not 
necessary  in  pleading  to  distinguish  between  these  different  sorts  of  common ; 
Willes,  319. 

By  the  Prescription  Act,  2  &  3  Will.  4,  c.  71,  it  is  enacted,  «  that  no  claim  which 
may  be  lawfully  made  at  the  common  law  by  custom,  prescription,  or  grant,  to 
any  right  of  common  or  other  profit  or  benefit  to  be  taken  and  enjoyed  from  or 
vpon  any  land,  (except  such  matters  and  things  as  are  herein  specially  provided 
for,  and  except  tithes,  rent  and  services)  shall,  where  such  right,  profit  or  benefit 
shall  have  been  actually  taken  and  enjoyed  by  any  peison  claiming  right  thereto 
without  interruption/or  the  full  period  if  thirty  years,  be  defeated  or  destroyed 
by  showing  only  that  such  right,  profit  or  benefit,  was  first  taken  or  enjoyed  at 
any  time  prior  to  such  period  of  thirty  years ;  but  nevertheless  such  claim  may 
be  defeated  in  any  other  way  by  which  the  same  is  now  liable  to  be  defeated, 
and  when  such  right,  profit  or  benefit,  shall  have  been  so  taken  and  enjoyed  as 
aforesaid,  for  the  full  period  ol  sixty  years,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  unless  it  shall  appear  that  the  same  was  taken  and 
enjoyed  by  some  consent  or  agreement  expressly  made  or  given  for  that  purpose 
by  deed  or  icriting."  The  proof  of  the  right  lies  upon  the  party  claiming  it, 
and  evidence  of  enjoyment  for  twenty-nine  years  will  not  satisfy  the  former  part 
of  this  clause  ;  Bailey  v.  Appleyard,  8  A.  &  E.  161,  778.  But  a  mere  inter- 
mission of  tlie  user  will  not  amount  to  a  hostile  interruption  sufficient  to  defeat  a 
claimant ;   Carr  v.  Foster,  3  Q.  B.  581. 

The  4th,  5th  and  7th  sections  of  the  act  have  been  already  cited  at  length,  ante, 
obs.  p.  512, 

— ♦ — 

For  obstructing  the  Plaintiff's  Right  of  Common,  (b) 
Commencement,  ante,  5.]     For  thai  whereas  the  plaintiff,  before  and  at  the 
times  of  the  committing  of  the  grievances  hereinafter  mentioned,  was  and 
still  is  lawfully  possessed  of  a  certain  messuage,  and  divers,  to  wit,  100  acres 


{b)  Form,  kc.  Pindar  v.  Wadsworth,  2  East,  154. 
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of  land,  (c)  with  the  appurtenants,  situate  and  being  in  the  said  county  of 

,  to  wit,  in  the  parish  of  ,  within  the  said  county,  and   hy  reason 

thereof  {d)  during  all  the  times  aforesaid,  of  right  ought  to  have  had  (e)  and 
still  of  right  ought  to  have  common  of  pasture  for  all  his  commonable  cattle 
levant  and  couchant,  (/)  in  and  upon  his  said  messuage  and  land  with  the 
appurtenants  in  a  certain  place,  waste  or  common,  situate  in  the  parish  afore- 
said, being  parcel  of  a  certain  large  tract  of  land,  called ,  to  wit,  the 

several  places  in  the  declaration  hereinafter  mentioned,  whereon  the  griev- 
ances are  alleged  to  have  been  committed  [or  "  in  a  certain  place  called 

■ ,  situate  in  the  parish  aforesaid,  in   the  county  aforesaid"]  every  year 

and  at  all  times  of  the  year  as  to  the  said  messuage  and  land,  with  the 
appurtenants  of  the  plaintiff  belonging  and  appertaining;  yet  the  defendant 
well  knowing  the  premises,  but  intending  to  obstruct,  disturb  and  hinder 
him  in  the  rightful  exercise  of  his  said  right  of  common,  while  the  plaintiff 
was  so  possessed  of  his  said  messuage  and  land  with  the  appurtenants,  and 
entitled  to  such  common  of  pasture  as  aforesaid,  to  wit,  on  [<5"c.],  and  on 
divers  other  days  and  times  between  that  day  and  the  commencement  of 
this  suit,  wrongfully  and  injuriously  (jO-)  erected  and  placed  certain  fences 
in  and  upon  the  said  common,  and  thereby  inclosed  a  certain  part,  to  wit, 
two  acres,  of  the  said  common,  and  thereby  separated  the  same  from  the 
residue  of  the  said  common,  and  also  during  all  the  time  aforesaid  there 


(c)  Proof  of  possession  of  land  only  would 
suffice  on  this  allegation  ;  Ricketts  v.  Solwaij, 
2  B.  ic  Aid.  360  J  IChil.  II.  104,  112.S.C.; 
2  Slark.  Ev.  -llS. 

(d)  These  words  appear  unnecessary,  and 
should  be  cinilied,  if  the  plaintiff  claim  by 
grant ;  ante,  obs. 

(e)  'i'he  general  form  of  showing  the  title 
was  sufficient,  before  the  late  act  shortening 
the  lime  of  prescription,  and  is  expiessly 
sanctioned  thereby,  ante,  obs.  Still  the 
light  must  be  stated  accurately,  and  if  it  be 
subject  to  any  condition  precedent,  as  a  mo- 
ney payment  to  tiie  lord,  Bolam  v.  Aikiinnn, 
cor.  liayley,  J .,  Noitliumberland  summer  as- 
sizes, lb27  ;  2  Stark.  Ev.3d  edit.  315  ;  or  be 
subject  to  rebtriction  or  qualifications  as  to 
the  number  of  cattle,  see  1  Saund.  28,  n.  4, 
346  b,   c  ;  2  Saund.  327  ;   Bnwk  v.  Willett, 

2  H.  HIa.  234  ,  How  v.  Ulrode,  2  Wils.  269 ; 
Maiiijfltd  V.  Pennington,  4  li.  &.  C.  161  ;  or 
the  time  of  enjoyment,  2  Saund.  2,  3  ;  Mas- 
grave  v.  Cave,  Willes,  320  ;  Smith  v.  Flouer, 

3  Bing.  401  ;  the  restriction  must  be  stated. 
But  an  allegation  of  a  light  "  at  all  times," 
means  "  all  usual  times  of  the  day;"  Brook 
V.  MiUctt,  2  H.  Bla.  224.  234.  Ihe  right 
alleged  ought  not  to  be  larger  than  can  be 
proved;  see  Beurdsumth  v.  Turkin-^lon,  1  Q. 
B.  782.  As  to  the  statement  of  the  right  in 
a  common  field,  enjoyed  with  other  persons, 
Chteiinan  v.  Hardman,  1  B.  &  Al.  706;  2 
Staik.  Kv.  3d  ed.  317  ;  Pii^goU  v.  Bautey,  6 


B.  &  C.  16.  A  claim  "  to  turn  cattle  out 
in  a  field,"  would,  it  seems,  be  too  vague; 
Bailey  v.  Appleyard,  supra.  As  to  common 
per  cause  de  vicinage,  see  Heath  v.  Elliott,  4 
Bing,  N.  C.  388.  How  to  plead  it,  Jones 
V.  Robins,  15  L.J.  15,  Q.  B.  ;  Clarke  v. 
Tinker,  15  L.  J.  18,  It  may  be  claimed  by 
prescription  under  the  2  &  3  Will.  4,  c.  71, 
Pritchard  v.  Powell,  15  L,  J.  166,  Q.  B.  As 
to  levancy  and  couchancy,  see  Hcholes  v. 
Hargreave,  5  T.  11.  46  ;  Benson  v.  Chester, 
8  T.  R.  396;  1  Saund,  28,  n.  4,  346  b;  2 
Stark.  Ev.  2d.  ed.  225;  Selw.  N.  P.  tit. 
"  ('ommon."  It  need  not  be  proved  the  land 
was  actually  used  for  supporting  the  cattle  ; 
Bolum  V.  Atkinson,  Bayley,  J.,  Northampton 
summer  assizes,  1827;  2  Stark,  Ev.  3d  ed. 
315,  note  (c). 

(/)  If  the  right  be  for  a  number  certain, 
this    must   be   varied  ;   1    Saund.  28,  n.  4  ; 

1  Saund.  346,  b,  c. ;  2  Saund.  327.  Mean- 
ing of  these  words,  Whitelock  v.  llulckinson, 

2  Mood.  &  Rob.  205. 

(g)  Of  course  only  such  of  the  following 
modes  of  obstruction  as  apply  to  the  particu- 
lar case  will  be  slated.  Statement  of  griev- 
ance by  taking  away  the  manure  dropped  by 
cattle  and  impoverishing  the  herbage  ;  Pindar 
V.  ]\'adsivi)rih,  2  East,  154.  By  putting  on 
cattle,  Boa  en  v.  Jenkin,  6  .V.  it  E.  91 1.  A 
general  allegation  of  obstruction  seems  to  be 
improper ;  Tebbutt  v,  Selby,  b  \.  &i  E.  787. 


530  DECLARATIONS  IN  CASE  :  -CONSPIRACY- 

wrongfully  kept  and  continued  the  said  fences  so  erected  and  placed  as  afore- 
said : — And  the  defendant  further  contriving  and  intending  as  aforesaid, 
whilst  the  plaintiff  was  so  possessed  of  his  said  messuage  and  land,  and 
entitled  to  such  common  of  pasture  as  aforesaid,  to  wit,  on  the  several  days 
and  times  aforesaid,  with  spades,  pickaxes  and  other  instruments,  disturbed, 
dug  up,  and  subverted  the  earth  and  soil  of  other  parts  of  the  said  common, 
and  made  and  dug  therein  divers,  to  wit,  500  holes  of  great  depth,  to  wit,  of 
the  breadth  and  depth  of  twenty  feet  respectively,  and  then  put,  planted  and 
placed  therein  divers  trees,  shrubs,  saplings  and  bushes,  to  wit,  500  thereof 
respectively,  and  wrongfully  and  injuriously  kept  and  continued  the  same 
earth  and  soil  so  subverted  aud  dug  up,  and  the  said  holes  so  dug  and  trees, 
shrubs,  saplings  and  bushes  so  planted  as  aforesaid,  from  the  respective 
times  aforesaid  hitherto : — And  the  defendant  further  contriving  and  intend- 
ing as  aforesaid,  on  the  several  days  and  times  aforesaid,  wrongfully  and  un- 
justly, with  spades  and  other  such  like  instruments,  cut  and  dug  up  other 
great  part,  to  wit,  1000  square  yards  of  the  turf  of  the  said  waste  or  com- 
mon, and  took  and  carried  away  divers,  to  wit,  1000  cart  loads  of  turf  so  cut 
as  aforesaid  : — And  the  defendant  further  contriving  and  intending  as  afore- 
said,  on  the  several  days  and  times  aforesaid,  wrongfully  put  divers,  to  wit, 
[100  sheep]  in  and  upon  the  said  waste  or  common,  and  there  kept  the  same 
during  the  times  aforesaid  ; — whereby  and  by  means  of  the  several  premises 
the  plaintiff  during  all  the  time  aforesaid  hath  been  and  is  greatly  injured 
and  disturbed  (h)  in  the  use  and  enjoyment  of  his  said  common  of  pasture 
there,  and  could  not  nor  can  he  have  or  enjoy  the  same  in  so  large,  ample 
or  beneficial  a  manner  as  he  otherwise  during  all  that  time  might  and  could 

have  done  ;  To  the  damage  of  the  plaintiff  of  £ ,  and  therefore  he  brings 

his  suit,  &c. 


CONSPIRACY. 


Declaration  for  conspiring  to  hiss  an  Actor. 

Gregory  v.  Duke  of  Brunswick y  C  M.  &  G.  205 ;  and  see  Fivaz  v.  Nicholas, 
15  L.  J.  125,  C.  P. 


COPYRIGHT— PIRACY  OF. 


Obs.  See  in  general,  Harr.  Index,  title  "Copyright;"  Stark.  Evid.  title  "  Privilege;" 
and  as  to  the  remedies  in  equity,  Campbell  v.  Scott,  11  Sim.  31.  A  foreign 
author  residing  abroad,  who  first' publishes  bis  work  there,  has  not,  nor  has  his 


(h)  No  proof  of  actual  or  specific  injury  is  the  plaintiff  need  not  prove  he  used  or  at- 
requisite  ;  Findur  v.  H'uihworth,  2  Knst.  tempted  to  use  his  ri^ht  at  the  time  ;  Wells  \. 
154;    2  Stark.  Ev.  3d  ed.  317.     The:efoie       IVatlhig,  2  Bla.  II.  1233. 
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assignee  here,  any  copyright  in  tliis  country;  Chappell  v.  Furday,  14  M.  &  W. 
303. 

By  the  5  &  6  Vict.  c.  45,  the  period  of  copyright  is  extended  to  forty-two  years, 
or  seven  years  after  the  author's  death,  (whichever  term  sliall  be  longest.) 

The  11th  section  provides,  tliat  a  book  of  registry  for  the  proprietorship  of  copy- 
rights and  the  assignment  thereof  shall  be  kept  at  Stationers'  Hall ;  and  a  cer- 
tified copy  of  the  entries  in  such  book  under  the  hand  of  the  officer  of  the 
company,  and  impressed  with  their  stamp,  shall  be  ^^  prima  facie  proof  of  the 
proprietorship  or  assignment  of  copyright  or  license  as  therein  expressed,  but 
subject  to  be  rebutted  by  other  evidence." 

By  sect.  24,  "  No  action  can  be  maintained  for  the  infringement  of  the  copyright 
in  any  book  which  shall  be  first  pubhshed  after  the  passing  of  the  act,  unless 
such  entry  has  been  made."     See  Colburne  v.  Sinniis,  2  Hare,  543. 

Sect.  13  provides  for  the  form  of  the  entry  of  proprietorship,  and  enacts  that  "  it 
shall  be  lawful  for  every  such  registered  proprietor  to  assign  his  interest,  or  any 
portion  of  his  interest  therein,  by  making  entry  in  the  said  book  of  entry  of 
such  assignment,  and  of  the  name  and  place  of  abode  of  the  assignee  thereof 
in  the  form  given  in  the  schedule;  and  such  assignment  so  entered  shall  be 
effectual  in  law  to  all  intents  and  ])urposes  whatsoever,  without  being  subject 
to  any  stamp  or  duty,  and  shall  be  of  the  same  force  and  effect  as  if  such  assign- 
ment had  been  made  by  deed." 

Sect.  15  enacts,  that  "if  any  person  shall  print  or  cause  to  be  printed,  either  for 
sale  or  exportation,  any  book  in  which  there  shall  be  subsisting  copyright,  with- 
out the  consent  in  writing  of  the  proprietor  thereof,  or  shall  import  for  sale  or 
hire  any  such  book,  so  having  been  unlawfully  printed,  from  parts  beyond  the 
sea,  or  knowing  such  book  to  have  been  so  unlawfully  printed  or  imported,  shall 
sell,  publish  or  expose  to  sale  or  hire,  or  cause  to  be  sold,  published  or  exposed 
to  sale  or  hire,  or  shall  have  in  his  possession  for  sale  or  hire,  any  such  book  so 
unlawfully  pi'inted  or  imported,  without  such  consent  as  aforesaid,  such  offender 
shall  be  liable  to  a  special  action  on  the  case  at  the  suit  of  the  proprietor  of  such 
copyright." 

— ♦ — 

1 .  For  printing  for  Sale  pirated  Copies  of  a  Book,  (i) 
Commencement,  ante,  5.]  For  that  whereas  before  and  at  the  time  of  the 
committing  of  the  grievances  hereinafter  mentioned,  the  plaintiff  was  and  still 
is  the  proprietor  of  a  then  and  still  subsisting  copyright  in  a  certain  book, 
intituled,  to  wit,  \_Waverley,  or  'Tis  Sixty  Years  since'];*  yet  the  defendant, 
well  knowing  the  premises,  heretofore,  to  wit,  on  [<5'c.]'  ^"^  ^^  divers  other 
days  and  times  between  that  day  and  the  commencement  of  this  suit,  wrong- 
fully and  injuriously,  and  without  the  consent  in  writing  of  the  plaintiff,  so 
being  such  proprietor  as  aforesaid,!"  did  print  and  cause  to  be  printed  for 
sale  [or  "  for  exportation"]  divers,  to  wit,  500  copies  of  the  said  book,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  whereby 
the  profits  of  the  plaintiff  of  and  in  his  said  copyright  therein  have  been  and 
are  greatly  lessened,  and  he  hath  been  otherwise  injured  and  damnified;  To 

the  damage,  &c, 

— ♦ — 

2.  I'^or  selling,  Sfc.  pirated  Copies,  {k) 
As  in  the  last  count  to  the  asterisk.']     And  whereas  also  before  and  at  the 

(i)  A  "  sheet  of  music"  is  comprised  in  the  B.  &  Aid.  298. 

term  "book,"  5&  6  Vict.  c.  45,  s.  2.     See  (/c)  See  form,  &c.,   Wright   v.  Tallif,    1 

further  as  to  the  piracy  of  music,  Clementi  v.  Com.  B.  893. 
Walker,  2  B.  &  C.  861  ;   White  v.  Gerock,2 


PART  II. 


N  N 
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time  of  the  committing  of  the  grievances  hereinafter  next  mentioned,  divers, 
to  wit,  500  copies  of  the  said  book  had  been  and  virere  wrongfully,  injuriusly 
and  unlawfully,  and  without  the  consent  in  writing  of  the  plaintiff,  so  then 
being  such  proprietor  as  last  aforesaid,  by  one  A.  B.  [or  "  by  a  certain 
person  to  the  plaintiff  unknown"]  printed  for  sale  [or  "imported  for  sale" 
or  "  hire"  from  parts  beyond  the  seas  into  England] ;  yet  the  defendant 
[4'C.  as  in  the  last  count  from  the  *  to  the  f,  and  then  proceed  thus :]  did 
sell  [or  "  did  publish,"  or  "  expose  to  sale,"  or  **  expose  to  hire,"  or  "  did 
have  in  his  possession  for  sale,"  or  "  hire"]  divers,  to  wit,  500  copies  of 
the  said  book,  which  had  been  so  unlawfully  printed  [or  "  imported"]  as 
aforesaid,  contrary  to  the  form  of  the  statute  [^c.  conclude  as  in  last  count. 


REFERENCES  TO  OTHER  FORMS,  &c. 

For  pirating  a  print  contrary  to  8  Geo.  2,  c.  13,  s.  1,  (see  also  7  Geo.  3, 
c.  38  ;  17  Geo.  3,  c.  57  ;)  West  v.  Francis,  5  B.  &  Al.  737  ;  Brooks  v.  Cock, 
infra ;  Coll.  Stat.  tit.  '*  Copyright — Prints  ;"  Page  v.  Townsend,  5  Sim.  305  ; 
Martin  v.  Wright,  6  Sim.  297 ;  Moore  v.  Clarke,  9  M.  &  W.  622.  No 
action  for  the  piracy  of  a  print  can  be  sustained  unless  the  date  of  the  first 
publication  was  engraved  on  the  plate  according  to  8  Geo.  2,  c.  13,  s.  1  ; 
Brooks  v.  Cock,  3  Ad.  &  E.  138;  Colnaghi  v.  Ward,  12  L.  J.  1,  Q.  B. ; 
S.  C.  6  Jurist,  969. 

For  piracy  of  the  i7wdel  of  a  bust,  Gahagan  v.  Cooper,  3  Campb.  112. 
Form  on  38  Geo.  3,  c.  71,  which  with  54  Geo.  3,  c.  5Qy  were  repealed  and  in 
part  re-enacted  by  5  &  6  Vict.  c.  100,  amended  by  6  &  7  Vict.  c.  Q5. 

Piracy  oi  dramatic  literary  property,  3  &  4  Will.  4,  c.  15;  Cumberland  \ . 
Planche,  1  Ad.  &  E.  580  ;  5  &  6  Vict.  c.  45,  ss.  20,  24.  Debt  for  penalties, 
Planche  v.  Barham,  8  C.  &  P.  68 ;  Fitzball  v.  Brooke,  6  Q.  B.  873. 

Of  Lectures,  5  &  6  Will.  4,  c.  65  ;  6  &  7  Vict.  c.  Q5. 

Of  Designs  for  manufactures,  &c.  5  Be  Q>  Vict.  c.  100,  and  6  &  7  Vict, 
c.  65  ;  MilUngcn  v.  Picken,  1  Com.  B.  799. 

Internationa]  copyright,  7  &  8  Vict.  c.  12. 


CRIM.  CON.    SeepoU,  557,  "  Husband  and  Wife." 


DISTRESSES  FOR  RENT,  &c. 


Obs.  See  "  BuUen  on  Distresses  ;"  Stark.  Evid.  title  "  Distress."  By  the  common  law 
a  party  making  a  distress  for  rent  became  a  trespasser  ah  initio,  if  lie  were  guilty 
of  any  irregularity  in  conducting  it,  although  his  right  to  distrain  were  undis- 
puted;  the  Si.v  Carpenters:  case,  8  Co.  146;  Bac.  Ab.  "Trespass,  B.;"  Dye  v. 
Leutherdule,  3  Wils.  20.  This  rule  still  prevails  in  the  case  of  of  a  distres  taken 
damage  feasant,  id. ;  and  Wilder  v.  Sheen,  8  A.  &  E.  547 ;  but  is  annulled  as  to 
distresses  for  rent  by  the  1 1  Geo.  2,  c.  19,  s.  19,  which  enacts,  that  "  where  any 
distress  shall  be  made  for  any  kind  of  rent  justly  due,  and  any  irregularity  or 
unlawful  act  shall  be  aftencards  done  by  the  party  distraining,  or  his  agent,  the 
distress  sball  not  therefore  be  deemed  unlauful,  nor  the  parly  making  it  deemed  a 
trespasser  ah  initio;  but  the  party  aggrieved  by  such  wilful  act  or  irregularity  shall 
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fecover  full  satisfaction  for  the  speciul  damage  he  shall  have  sustained,  and  no 
more,  in  an  action  of  trespass  or  on  the  case,  with  full  costs."  Sect.  20  provides 
that  tender  of  amends  may  be  made.  The  true  construction  of  this  statute  is, 
that  trespass  or  case  must  be  brought  with  reference  to  the  nature  of  the  irregu- 
larity; the  main  object  was  to  hmit  the  claim  to  damages  for  the  specific  injury 
received  and  no  more.  Trespass  or  trover  is  the  proper  remedy  where  the 
distress  was  ah  initio  illegal  and  unfounded,  as  if  the  relationship  of  landlord 
and  tenant  did  not  exist,  infra,  note  (o) ;  or  the  goods  were  privileged,  post, 
543,  Form  12  ;  or  no  rent  was  due,  infra,  note  (e). 

It  is  also  the  proper  remedy,  although  the  entry  be  legal,  if  there  be  a  subsequent 
irregularity  which  is  in  its  nature  forcible  and  matter  for  that  form  of  action  j 
as  if  the  landlord  e.\pel  the  tenant  from  the  premises  or  remain  therein  an 
unreasonable  time ;  Etherington  \.  Poppletvell,  1  East,  139;  Winterbournev. 
Morgan,  11  East,  395.  In  general,  however,  case  is  the  remedy  for  a  mere 
subsequent  irregularity;  see  the  various  forms  inj'ra  and  notes.  And  it  is 
often  competent  to  the  tenant  to  waive  the  trespass  or  illegality  of  the  entry, 
and  sue  in  case  for  a  subsequent  excess  not  forcible  in  its  nature ;  see  post,  535, 
obs.  and  544,  Form  16. 

The  correct  practice  in  actions  for  irregular  distresses  is  to  make  either  the  landlord 
alone,  (if  he  can  be  fixed,  see  Crabb  v.  Killick,  6  C.  &  P.  216,)  or  the  landlord 
and  the  broker  defendants,  and  not  to  join  appraisers,  &c.;  and  if  a  plaintiff  do 
join  them,  the  judge  will  oblige  him  to  make  out  his  case  by  strict  rule,  and  not 
allow  questions  to  be  put  to  a  witness  who  has  been  cross-examined,  or  a  witness 
to  be  called  back  with  a  view  to  fixing  such  appraisers,  &c.;  Child  v.  Chamber- 
lain, 6  C.  &  P.  213,  484;  5  B.  &  Ad.  1049.  In  replevin  against  a  broker,  if 
it  be  proved  that  the  landlord  employs  the  attorney  to  defend  the  broker,  that  is 
sufficient  evidence  of  the  broker's  authority  to  distrain,  in  the  absence  of  any 
written  warrant;  Duncan  v.  Meikleham,  3  C.  Sc  P.  172.  A  count  in  trover 
may  and  should  be  added  where  the  validity  of  the  distress  is  denied,  and  then 
the  plaintiff"  may  without  notice  proceed  on  that  count;  see  post,  obs.,  536, 
see  2  Stark.  Ev.  2nd  edit.  283.  When  landlord  liable  in  trover  for  the  act  of 
the  bailiff",  Lcivisv.  Read,  13  M.  &  W.  234.  Trover  lies  where  a  party  pays 
money  to  redeem  his  goods  illegally  distrained  without  any  right  of  distress; 
S/npwick  V.  Blunchard,  6  T.  R.  298.  Frivolous  actions  of  this  kind  are  dis- 
couraged, and  if  the  damages  be  under  forty  shillings,  the  plaintiff  will  get  no 
costs  unless  the  judge  certify;  see  ante,  510,  obs. 


1.  For  Distraining,  5fc.  where  no  Rent  was  due,  to  recover  double 

Value.  (I) 

Commencement,  ante,  5.]  For  that  whereas  the  plaintiff,  before  and  at  the 
tittle  of  the  committing  of  the  several  grievances  hereinafter  mentioned,  held 
a  certain  messuage  (r?i)  and  premises,  with  the  appurtenants,  (n)  as  tenant 
thereof  to  the  defendant  C.  D.,  (o)  at  and  under  a  certain  rent  therefore 

(0  See  form,  &c.,  Yalei  v.  Tearle,  6  Q.  B.  together  with  full  costs  of  suit ;"    and    tiie 

282.  By  the  stat.  2  W.  &  M.  sess.  1 ,  c.  5,  s.  5,  jury  ouolit  to  be  directed  to  give  such  double 

''  in  case  any  such  distress  and  sale  as  afore-  value   if  they   find   for  the   plaintitf  at   all  ; 

said  shall  be  niaile  by  virtue  or  colour  of  this  Masters  v.  Farris,  1  Com.  B.  715.     The  dis- 

present  act  for  rent  pretended  to  be  in  arrear  tress  is  absolutely  void  where  no  rent  was  due 

and  due,  wliere  in  truth  no  rent  is  in  arrear  or  when  it  was  taken,  and  trespass  or  trover  might 

due  to  tlie  person  or  persons  distraining,  or  he  sustained. 

to  iiim  or  them  in  whose  name  or  names  or  (m)  See  ante,  474,  note  (n).     In  general 

riglit  such  distress  shall  be  taken  as  aforesaid,  the  tenancy  should  be  shown  to  be  subsisting 

that  ihen  the  owner  of  such  poods  or  chattels  when  the  grievance  was  committed  ;  lUdeteii 

distrained  and  sold  as  aforesaid,  his  executors  v.  Ki//e,  10  M.  &  \V.  106. 

or  administrators,  shall  and  may,  by  action  of  (u)  The  venue  is  it  seems  transitory  in  this 

trespasser  upon  the  case,  to  be  brought  against  action,  and  tiierefore  the  situation  of  the  pre- 

the  person  or  persons  so  distraining,  any  or  niises  need  not  be  stated  ;  but  if  staled,  should 

either  of  them,  his  or  their  executors  or  ad-  be  stated  correctly;  Harris  v.  Cooke,  2  JMoor, 

minislrators,  recover  double  of  the  value  of  587. 

the  goods  or  chattels  so  distrained  and  sold,  (o)  In  Salter  v.  Bransden,  4  Mod.  R.  231, 

N  N  3 
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payable  by  the  plaintiff  to  the  said  C.  D.,*  yet  the  defendants,  contriving 
and  intending  to  injure  the  plaintiff  in  this  behalf,  heretofore,  to  wit,  on  the 

— —  day  of  . ,  A.  D,  ,  wrongfully  and  injuriously  seized  and  took 

in  and  upon  the  said  tenements,  with  the  appurtenants,  divers  goods  and 

chattels  of  the  plaintiff,  to  wit,  [^describe  them  as  in  trover,']  of  great 

value,  to  wit,  of  the  value  of  ^ ,  as  and  for  a  distress  for  certain  alleged 

arrears  of  the  said  rent,  to  wit,  the  sum  of  £ ,  by  the  defendant  then 

pretended  to  be  due  and  in  arrear  to  the  said  C.  D.  for  the  said  tenements, 
and  afterwards,  to  wit,  on  [<^c.],  wrongfully  sold  the  said  goods  and  chattels 
as  such  distress  for  the  pretended  arrears  of  rent,  whereas  in  truth  and  in 
fact,  at  the  respective  times  when  the  defendants  distrained  and  sold  the  said 
goods  and  chattels  as  aforesaid,  no  rent  was  due  or  in  arrear  to  the  defendant 
C.  D.,  for  or  in  respect  of  the  said  tenements,  with  the  appurtenants,  contrary 
to  the  said  statute.  \_If  it  be  doubtful  whether  some  rent  may  not  have  been  due, 
but  the  distress  was  for  more  rent  than  was  in  arrear,  or  was  excessive,  insert 
counts  adapted  to  such  charges,  see  Forms  2,  3,  infra.  Add  a  count  in  trover, 
if  the  existence  of  a  tenancy  at  a  fixed  rent  he  doubtful.  {p)~\    To  the  plaintiff's 

damage  of  £ ,  \_a  sum  sufficient  to  cover  the  double  value,]  and  therefore 

he  brings  his  suit,  &c. 


2.  Foi'  Distraining  for  more  Rent  that  loas  due.{q) 

Proceed  as  in  Form  1  to  the  asterisk,  vide  notes  thereon :]     Yet  the  de- 
fendants, contriving  and  intending  to  injure  the  plaintiff,  heretofore,  to  wit, 


and  see  Com.  Dig.  Distress,  D.  9,  it  was  held, 
after  verdict,  that  a  declaration  in  trespass  on 
the  2  W.  &  M.  c  5,  for  making  a  colourable 
distress,  need  not  state  a  demise  in  form,  but 
that  it  is  sufficient  to  aver  that  the  goods  were 
taken  nomine  districtionis ;  but  as  the  tenancy 
is  a  material  and  traversable  allegation,  Yates 
V.  Tearle,  6  Q.  B.  282,  it  would  be  safer  to 
aver  it  as  above.  If  inserted,  it  ought  to 
be  described  correctly;  Ireland  v.  Jolmson,  1 
B.  N.  C.  162.  In  Starch  v.  Clarke,  4  B.  & 
Ad.  113,  the  plaintiff  declared  in  case  for 
taking  an  excessive  quantity  of  his  goods  for  a 
certain  sum  "  alleged  and  pretended  to  be  due 
for  a  poor  rate;"  and  on  motion  in  arrest  of 
judgment,  upon  the  ground  that  the  declara- 
tion should  have  been  in  trespass,  as  it  did  not 
expressly  admit  any  poor  rate  to  be  d^ie,  it  was 
decided  that  the  declaration  was  sufficient,  at 
least  after  verdict. 

(p)  A  count  in  trover  should  also  be  added 
if  fixtures,  (Darby  v.  Harris,  1  Q.  B.  895; 
Dalton  V.  Whitten,  Jii/Va,)  or  other  goods  not 
legally  distrainable  be  taken.  The  right  to 
insist  upon  an  illegality  of  a  distress  is  not 
waived  by  bringing  trover  for  fixtures  seveied 
and  distrained;  Daltimv.Whitten,3Q.]).96]. 

(q)  This  action  lies  at  common  law,  and 
that  although  the  distress  taken  be  insuiticient 
to  pay  the  rent  really  due ;  Taylor  v.  Henueker, 


12  A.  &  E.  488.  Neither  trespass  nor  trover 
could  be  sustained  for  the  excess.  Where  the 
goods  distrained  are  of  less  value  than  the  rent 
really  due,  the  tenant  can  scarcely  be  said  to 
have  sustained  any  real  damage  from  the  mere 
circumstance  of  his  landlord  having,  at  the 
time  of  the  distress,  made  a  claim  for  more 
rent  than  was  due.  The  substantial  question 
is  whether  the  landlord  has  deprived  the 
tenant  of  more  of  his  goods  than  the  real 
amount  of  his  debt  authorized ;  if  not,  the 
plaintifl"  will  only  be  entitled  to  a  verdict  on 
this  count,  vtith  nominal  damages  ;  Taylor  v. 
Henneker,  supra.  It  may,  therefore,  be  proper 
in  the  above  form  to  allege  some  special  da- 
mage, as  that  the  defendant  took  goods  of 
great  value,  to  wit,  to  the  full  value  and 
amount  of  the  pretended  arrear  of  rent  herein- 
after mentioned  to  have  been  distrained  for, 
or  to  show  that  the  plaintiff  (as  he  ought  to 
do)  tendered  the  real  amount  due,  &c.  which 
was  refused,  &c.  or  was  prevented  from  ob- 
taining sureties  in  replevin  for  the  larger  sum, 
though  he  could  have  procured  them  for  the 
arrears  actually  due,  itc. 

Where  growing  rent  lias  been  reduced  by 
payments  of  land-tax,  &c.,  if  the  landlord  dis- 
train for  the  whole  sum  reserved,  the  tenant 
may  properly  sue  in  case.  Carter  v.  Carter,  b 
Bing.  406. 
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on  [^c],  wrongfully  and  injuriously  (r)  seized  and  took  divers  goods  and 

chattels  of  the  plaintiff,  to  wit, •  [describing  them  as  in  trover^  of  great 

value,  to  wit,  of  the  value  (s)  of  £ ,  as  a  distress  for  certain  arrears  of 

rent,  to  wit,  £ ,  then  claimed  and  pretended  by  the  defendants  to  be  due 

and  in  arrear  from  the  plaintiff  to  the  said  defendant  C.  D.  for  rent  of  the  said 
premises,  [and  the  defendants  afterwards,  to  wit,  on  [^*c.],  under  that  pretence 
wrongfully  sold  the  said  goods  and  chattels  as  such  distress  for  the  said 
alleged  arrears  of  rent,  and  the  costs  and  charges  of  the  said  distress,  and  of 
the  appraisement  and  sale  of  the  said  goods  and  chattels,]  [or  if  the  goods 
mere  not  sold,  omit  the  allegation  of  sale — if  the  plaintiff  j)^^'^  ^^'^  *'*"*  claimed, 
say,  "  wrongfully  remained  in  possession  of  the  said  goods  and  chattels  under 

colour  of  the  said  distress  until  the  plaintiff  afterwards,  to  wit,  on [^c] 

was  compelled  to  pay  and  did  then  pay  to  the  defendants  the  said  pretended 

arrears  of  rent,  and  a  further  sum,  to  wit,  £ ,  for  the  costs  and  charges 

of  the  said  distress  in  order  to  regain  possession  of  the  said  goods  and  chat- 
tels,"] whereas  in  truth  and  in  fact,  at  the  time  of  the  making  of  the  said 
distress  and  during  all  the  time  aforesaid,  a  small  part  only,  to  wit,  the  sum 

of  £ (/)  of  the  said  pretended  arrears  of  rent  so  distrained  for  was  in 

arrear  to  the  said  defendant  C,  D.  for  the  rent  of  the  said  tenements,  [whereby, 
Sfc.  state  damage  if  any,  see  note(q)^  ;  To  the  plaintiff's  damage,  &c. 


3.  For  taking  an  excessive  Distress  for  Rent  due. 

Obs.  See  form,  &c.,  Yates  v.  Tearle,  6  Q.  B.  283.  This  count  was  formerly  framed 
on  the  Statute  of  Marlbridge,  52  Hen.  3,  c.  4,  when  the  landlord  could  not 
sell  the  distress;  now,  since  2  W.  &r  M.  c.  .'3,  it  would  be  proper  to  aver  a 
sale,  if  one  has  taken  place  ;  Thompson  v.  TFooo',  4  Q.  B.  493.  Neither  trespass 
nor  trover  lies  in  tlie  above  case,  Li/nn  v.  Moodi/,  Fitzg.  85;  2  Stra.  851  ; 
Hutcliins  V.  Chambers,  1  Burr.  590;'^ Whitworth  v.  Smith,  1  M.  &,  Rob.  193, 
Tenterden,  C.  J. ;  unless,  it  seems,  gold  and  silver  be  taken  to  excess,  for  they 
are  of  known  value ;  id. ;  and  per  Lord  Kcnyon,  Crowther  v.  Ramshotlom, 
7  T.  11.  658  ;  2  Stark.  Ev.  3rd  ed.  390,  note  (/;).  Case  upon  tlie  Statute  of 
Marlbridge,  52  Hen.  3,  c.  2,  is  the  remedy;  Hutchins  v.  Whitaker,  2  Lord 
Kenyon,  204.  The  landlord  and  broker  distraining  are  bound  to  use  due  care, 
and  reasonable  judgment,  skill  and  discretion,  in  regard  to  the  quantity  and 
value  of  the  goods  they  take,  in  reference  to  the  amount  of  rent  for  which  the 
distress  is  made.  If  from  gross  carelessness  or  error  in  judgment,  tliough  with- 
out malice,  Field  v.  MiteheU,  6  Esp.  R.  71,  they  levy  goods  manifeslh/  of  much 
greater  value,  Field  v.  Mitchell,  11  Stark.  Ev.  283;  Croivder  v.  Set}',  2  M.  & 
Rob.  190,  than  the  arrears  of  rent  and  the  pi'obable  costs  of  the  distress,  ap- 
praisement and  sale,  the  tenant  being  the  owner  of  the  goods,  Fisher  v.  Algar, 
2  C.  &  P.  374,  may  maintain  an  action  on  the  case  against  them  or  any  one  of 
them,  to  recevcr  damages.  Where  there  are  several  goods  upon  tlie  premises, 
the  landlord  is  liable,  if  he  take  one  article  or  chattel  of  much  greater  value 
than  the  rent  and  costs,  the  other  effects  being  of  less  value  than  the  chattel 
distrained,  but  sufficient  to  satisfy  his  claim;  as  if  he  take  a  cow,  there  being  a 

()•)  Malice  need  not  be  charged;  Field  v.  prove  that  the  exact  sum  here  hiid  and  no 

Mitchell,  6  Esp.  R.  7 1 .  more  was  due ;  tlie  substance  of  tiic  allegation 

(s)  See  supra,  note  (7).  being  that  more  was  distrained  for  than  was 

(t)  In  6c//sv. //oaif,  1  C.&  P.28;  1  Bing,  in  arrear. 
401,  it  was  held  that  the  plainliiT  need  not 
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sheep  clearly  of  sufficient  value ;  but  howevev  large  the  value  of  the  chattel  may 
be,  the  landlord  is  justified  if  there  be  no  other  article  sufficient  for  his  purpose; 
see  Field  v.  Mitchell,  6  Esp.  71 ;  Aveuell  v.  Croker,  M.  &  M.  172.  As  to  an 
excessive  seizure  of  growing  crops,  Piggotl  v.  Birtles,  1  M.  &  W.  441.  In 
order  to  maintain  this  action,  the  goods  taken  need  not  be  sold ;  but  if  there  has 
been  a  sale,  it  ought  to  be  averred,  or  damages  cannot  be  recovered  for  it ; 
Thompson  v.  Wood,  supra.  The  tenant  is  injured,  and  may  sue,  if  a  man  be 
left  in  possession  and  all  the  goods  be  subject  to  the  coercion  of  the  distress, 
although  the  eflects  be  not  so  completely  taken  from  the  tenant's  control  as  to 
prevent  him  from  carrying  on  his  business;  Baylis  v.  Fisher,  7  Bing.  153.  And 
a  cause  of  action  once  acquired  for  an  excessive  distress,  is  not  divested  by  a 
subsequent  arrangement  with  the  landloi-d  as  to  the  sale ;  Willonghhy  v.  Back- 
house, 2  B,  &  C.  821 ;  and  see  Holland  v.  Bird,  10  Bing.  15.  The  declaration 
may  be  in  case  for  an  excessive  distress,  although,  by  reason  of  a  tender  of  the 
rent  before  the  distress,  the  levy  might  have  been  treated  as  a  trespass  and  void ; 
Holland  V.  Bird,  supra ;  Branscomh  v.  Bridges,  1  B.  &  C.  145  ;  3  Stark.  R.  171, 
S.  C.  If  a  count  in  trover  be  added,  the  plaintiS'  may  at  the  trial  abandon  the 
special  count  for  the  excess,  and  dispute  the  tenancy,  and  recover  on  the  count 
in  trover,  (the  issue  thereon  being  sufficient  to  let  in  such  a  case),  without  prior 
notice  that  he  will  take  that  course;  Spargo  v.  Brown,  9  B.  &  C.  935. 
At  the  trial  of  an  action  for  an  excessive  distress,  the  question  is,  what  the  goods 
seized  would  have  sold  for  at  a  broker's  sale ;  if  it  be  excessive,  the  plaintiff  is 
entitled  to  recover  the  fair  value  of  tlie  excess;  Wells  v.  Moody,  7  C.  &  P.  59. 
Where  there  has  been  an  action  of  replevin  stayed  by  consent,  and  the  plaintiff 
has  recovered  the  taxed  costs,  he  cannot  in  this  action  recover  also  as  damages 
the  extra  costs,  occasioned  to  him  by  the  replevin ;  Grace  v.  Morgan,  2  Bing. 
N.  R.  534;  see  Phillips  v.  Berryman,  3  Dougl.  286.  As  to  the  damages 
where  there  is  an  excessive  seizure  of  crops,  Piggott  v.  Birtles,  1  M.  &  W. 
441.  To  a  declaration  for  an  excessive  distress  for  rent,  defendant  pleaded  that 
the  whole  sum  distrained  for  was  due ;  held,  on  issue  joined  thereon,  defendant 
was  not  precluded  from  insisting  on  certain  arrears,  by  the  fact  that  since  they 
became  due  other  arrears  had  become  due  and  been  distrained  for;  and  this, 
although  on  the  first  distress  the  warrant  and  notice  stated  the  distress  to  be  for 
rent  due  up  to  a  named  day,  being  subsequent  to  those  on  which  the  arrears 
now  in  question  accrued,  and  although  on  the  distress  the  defendant  stated  it  was 
for  rent  due  since  the  last  distress;  Gamhrell  v.  Earl  of  Falmouth,  4  Ad.  &  E.  73. 

Commencement,  ante,  5.]  For  that  whereas  \_proceed  as  in  Form  1  to  the 
asterisk^.  Yet  the  defendants,  further  contriving  and  intending  to  injure  the 
plaintiff,  heretofore,  to  wit,  on  [^c.],  wrongfully  and  maliciously  (u)  took  and 

distrained  for  certain  arrears  of  rent,  to  wit,  £ ,  claimed  to  be  due  from  the 

plaintiff  to  the  defendant  C.  D.  for  the  said  teneiTients,  certain  goods  and  chat- 
tels of  the  plaintiff,  to  wit,  [SfC.  describe  the  goods  as  in  trover'],  of  much  greater 
value  than  the  amount  of  the  said  arrears  of  rent,  and  the  costs,  expenses  and 
charges  of  the  said  distress,  and  of  the  appraisement  and  sale  thereof,  to  wit, 
of  the  value  of  £ ,  and  thereby  took  an  excessive  and  unreasonable  dis- 
tress for  the  said  arrears  of  rent,  when,  at  the  time  of  the  taking  of  the  said 
distress  as  aforesaid,  a  certain  part  of  the  said  goods  and  chattels  so  dis- 
trained as  aforesaid,  to  wit,  ['«  one  half,"]  thereof,  then  was  of  sufficient 
value  to  have  satisfied  the  said  arrears  of  rent  and  the  costs,  expenses  and 
charges  of  the  said  distress,  and  of  the  appraisement  and  sale  thereof,  con- 
trary to   the  statute   in   such   case  made  and  provided ;    [add  any  special 

(u)  Express  malice  need  not  be  proved;  Field  v.  Mitchell,  6  Esp.  71. 
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damage  for  loss  of  business,  Sfc.']  ;  as  to  adding  a  count  in  trover,  ante.  Form 

1,  p.  524 ;  To  the  damage  of  the  plaintiff  of  £ ,  and  therefore  he  brings 

his  suit,  &c. 


4.  For  taking  an  excessive  Distress  for  a  Poor  Rate. 

Sturch  V.  Clarke,  4  B.  &  Adol.  113  ;  and  see  Governors  of  Bristol  Poor  v. 
Wait,  1  Ad.  &  E.  264. 

— ♦— 

5.  For  Distraining  and  Selling  loithout  Notice  of  Distress. 

Obs.  See  a  forni  for  impounding  the  goods  off  the  premises,  and  not  giving  notice 
thereof,  2  Chit.  PI.,  7th  ed.  539 ;  and  see  note  there.  It  would  seem  to  be 
necessary  to  give  notice  of  distress,  although  there  were  no  removal  or  sale,  see 
id.;  Com.  Dig.  Distress,  D.  7 ;  a  parol  notice  is  insufficient;  Wilson  v.  Night- 
ingale, 15  L.  J.  309,  Q.  B.  The  omission  to  give  notice  would  not  enable  the 
tenant  to  support  trespass.  The  above  form  is  founded  on  the  equity  and  pro- 
visions of  the  statutes  2  W.  &  M.  c.  5,  s.  2;  11  Geo.  2,  c.  19,  s.  10.  By  the 
former  statute  it  is  enacted,  that  "  where  any  goods  shall  be  distrained  for  any 
rent  reserved  and  due  upon  any  demise,  lease  or  contract  whatsoever,  and  the 
tenant  or  owner  of  tlie  goods  so  distrained  shall  not  within  five  days  next  after 
such  distress  taken,  and  notice  thereof  (with  the  cause  of  such  taking)  left  at 
the  chief  mansion  house,  or  other  most  notorious  place  on  the  premises,  charged 
with  the  rent  distrained  for,  replevy  the  same,  then  after  such  distress  and  notice 
as  aforesaid,  and  expiration  of  the  said  five  days,  the  person  distraining  sliall  and 
may,  with  the  sheriff  or  under-sheriff  of  the  county,  or  with  the  constable  of  the 
liundred,  parish  or  place,  where  such  distress  shall  be  taken,  (who  are  hereby 
required  to  be  aiding  and  assisting  therein,)  cause  the  goods  so  distrained  to  be 
appraised  by  two  sworn  appraisers,  to  appraise  the  same  truly,  according  to  the 
best  of  their  understandings ;  and  after  such  appraisement  shall  and  may  law- 
fully sell  the  goods  so  distrained  for  the  best  price  that  can  be  gotten  for  the 
same,  towards  satisfaction  of  the  rent  for  which  the  said  goods  shall  be  dis- 
trained, and  of  the  charges  of  such  distress,  appraisement,  and  sale,  leaving  the 
overplus  (if  any)  in  the  hands  of  the  said  sheriff',  under-sheriff,  or  constable,  for 
the  owner's  use." 

By  11  Geo.  2,  c.  19,  s.  10,  it  is  enacted,  "  that  any  person  lawfully  taking  any 
distress  for  any  kind  of  rent,  may  impound  or  otherwise  secure  the  distress  so 
made  in  such  place  or  on  such  part  of  the  prcniises  chargeable  with  the  rent,  as 
shall  be  most  fit  and  convenient  for  the  impounding  and  securing  such  distress  ; 
and  may  appraise,  sell  and  dispose  of  the  same  upon  the  premises,  in  like  man- 
ner and  under  the  like  directions  and  restraints,  as  any  person  taking  a  distress 
for  rent  mav  now  do  off  the  premises  by  virtue  of  2  W.  &  M.  c.  5,  s.  2,  or  of 
4  Geo.  2,  c.  28. 

As  to  the  form  of  notice  of  distress,  &c.,  see  Woodf.  by  Harrison  ;  Moss  v.  Galli- 
inore,  1  Dougl.  279;  9  East.  298;  Bullen  on  Distresses,  135.  It  need  not 
state  when  the  rent  became  due ;  id.  Notice  to  the  tenant  personally  is  good  ; 
Walker  V.  Rumbal,  Lord  Raym.  53;  S.  C  12  Mod.  76;  Salk.  247.  A  land- 
lord may  distrain  for  one  cause,  and  justify  or  avow  for  another ;  see  Crow/lirr 
V.  Ramsbottom,  7  T.  R.  G5S;  Gumbretl  v.  Fmi-I  of  Fuhiioitt/i,  4  Ad.  &  E.  73. 
Notice  where  growing  corn  is  distrained,  11  Geo.  9,  c.  19,  s.  S. 

Commencement,  ante,  5.]  For  that  [proceed  as  in  Form  1  to  the  asterisk]. 
Yet  the  defendants,  contriving  to  injure  the  phiintifl',  on  [c>)-c.],  wrongfully 
seized  and  took  divers  goods  and  chattels  of  the  plaintiff,  to  wit,  [c^-c]  of  great 

value,  to  wit,  of  the  value  of  £ ,  then  being  in  and  upon  the  said  premises, 

as  for  and  in  the  name  of  a  distress,  for  certain  alleged  arrears  of  the  said  rent, 
by  the  defendants  then  claimed  and  pretended  to  be  due  and  in  arrcar  from 
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the  plaintiff  for  the  said  premises,  and  afterwards,  to  wit,  on  [4-c.]  sold  and 
disposed  of  the  said  goods  and  chattels  towards  satisfaction  of  the  rent  for 
which  the  same  were  so  distrained,  and  of  the  costs  and  charges  of  the  said 
distress,  and  of  the  appraisement  and  sale  of  the  said  goods  and  chattels, 
[without  having  given  to  the  plaintiff  a  notice  of  the  said  distress  and  of  the 
cause  of  taking  the  same,  or  left  such  notice  at  the  chief  mansion  house,  or 
other  most  notorious  place  on  the  said  premises,  according  to  the  statute  m 
such  case  made  and  provided,  and  therein  failed  and  made  default],  contrary 
to  the  said  statute  ;  To  the  damage,  &c. 


6.  For  not  selling  the  Goods  for  the  best  Price. 

Obs.  This  action  is  founded  on  2  W.  &  M.,  sess.  1,  c.  5,  s.  2,  cited  ante,  537,  obs.  to 
Form  5.  The  price  at  which  the  goods  were  appraised  will  be  presumed  to  be 
the  best  until  the  contrary  appear;  Walter  v.  Rumbal,  4  Mod.  390;  Com.  Dig. 
Distress,  D.  8;  2  Stark.  Ev.  3rd  ed.  391,  note  (3/).  Reasonable  care  and  dili- 
gence must  be  used  to  obtain  the  best  price ;  and  perhaps  the  landlord  is  not 
justified  in  parting  with  the  goods  for  a  price  manifestly  inadequate  to  their 
value,  although  no  better  be  offered  at  the  time,  but  ought,  if  only  such  a  price 
be  offered,  to  defer  the  sale :  by  analogy  to  the  instance  of  a  sheriff  selling 
under  a  venditioni  exponas  ;  Keightly  v.  Birch,  3  Camp.  521 ;  Barnard  v.  Leigh, 
1  Stark.  R.  43.  In  Poynter  v.  Buckley,  5  C.  &  P.  512,  Tindal,  C.  J.  allowed 
a  plaintiff  upon  the  above  form  of  count  to  prove  that  the  goods  were  im- 
properly lotted,  and  were  allowed  to  stand  in  the  rain.  In  general,  no  particular 
order  is  required  by  law  to  be  observed  on  the  sale  of  goods  of  different  descrip- 
tions, as  that  beasts  of  the  plough  should  be  postponed  to  other  goods ;  and  the 
sale  of  such  beasts  first  does  not  furnish  a  cause  of  action  ;  Jenner  v.  Yolland,  6 
Price,  R.  5  ;  2  Chit.  R.  167. 

Commencement,  ante,  5.]     For  that  heretofore,  to  wit,  on  \_S)-c.'],  the  defend- 
ants seized  and  distrained  divers  goods  and  chattels,  to  wit,  [(^-c.  see  Form  2,] 

of  the  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ ,  then  found  and 

being  in  and  upon  certain  premises,  with  the  appurtenances,  as  and  for  and  in 
the  name  of  a  distress,  for  certain  arrears  of  rent  alleged  to  be  due  to  the  de- 
fendant, [or  "  E.  F.,"]  for  the  use  and  occupation  .of  the  said  premises,  with 

the  appurtenances,  and  the  defendants,  afterwards,  to  wit,  on  the day  of 

,  in  the  year  aforesaid,  sold  the  said  goods  and  chattels  under  colour  of  the 

said  distress,  for  and  towards  payment  and  satisfaction  of  the  said  supposed 
arrears  of  rent  and  the  charges  of  the  said  distress  and  sale  ;  yet  the  defend- 
ants, contriving  and  intending  to  injure  the  plaintiff  in  this  behalf,  did  not 
nor  would  sell,  or  use  due  care  or  diligence  in  endeavouring  to  sell,  the  said 
goods  and  chattels  under  the  said  distress  for  the  best  price  that  could  and 
might  have  been  gotten  for  the  same,  but,  on  the  contrary  thereof,  the 
defendants  then,  to  wit,  on  the  day  and  year  aforesaid,  wrongfully  and  in- 
juriously sold  the  said  goods  and  chattels  for  much  less  than  the  best  price, 

(that  is  to  say)  for  £ less  than  the  best  price  that  could  and  might  have 

been  gotten  and  received  for  the  same,  had  the  same  been  sold  with  due 
care  and  in  a  due  and  proper  manner  by  the  defendants  ;  To  the  da- 
mage, &c. 
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7.  For  selling  Goods  distrained,  loitkout  having  them  appraised  by 
Two  Appraisers,  {x) 

Commencement,  ante,  5.]  For  that  whereas  [^ proceed  as  in  Form  1,  ante,  to 
the  asterisk^.  And  the  defendants,  heretofore,  to  wit,  on  [<§'c.]  seized  and 
took  divers  goods  and  chattels  of  the  plaintiff,  to  wit,  [^Sj-c.  describe  them  as  in 

trover,']  of  great  value,  to  wit,  £, ,  then  being  on  the  said  premises,  as  a 

distress  for  certain  arrears  of  the  said  rent,  to  wit,  to  the  amount  of  £ ; 

yet  the  defendants,  contriving  and  intending  to  injure  the  plaintiff,  afterwards, 
to  wit,  on  [<^-c.],  wrongfully  and  injuriously,  without  the  plaintiff's  consent,  (v/) 
sold  and  disposed  of  the  said  goods  and  chattels  under  the  said  distress  for 
the  said  arrears  of  rent,  and  the  expenses  of  the  said  distress  and  sale, 
without  causing  such  goods  and  chattels  to  be  duly  and  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  appraised  by  two  sworn 

appraisers,  contrary  to  the  said  statute  ;  To  the  plaintiff's  damage  of  £ , 

and  therefore  he  brings  his  suit,  &c. 


8.   For  making  extortionate  Charges  and  selling  the  Goods  for 

them. (z) 
Commencement,  ante,  5.]  For  that  whereas  the  plaintiff,  before  and  at 
the  time  of  the  committing  of  the  grievance  hereinafter  mentioned,  held 
certain  premises  as  tenant  thereof  to  the  said  C.  D.,  at  and  under  a  certain 
rent  therefore  payable  by  the  plaintiff  to  the  said  C.  D.  for  the  same ;  and 
the  defendants  had  then  taken  and  seized  divers  goods  and  chattels  of  the 

said  plaintiff,  to  wit,  [describe  them  as  in  troverl  of  great  value,  to  wit,  £ , 

being  in  and  upon  the  said  premises,  as  and  in  the  name  of  a  distress  for 
certain  arrears  of  rent,  to  wit,  £ ,  due  from  the  said  plaintiff  to  the  said 

(jr)  See  form,  &c. ;    Yates   v.    Tearle,   6  Coot/e,  2  C.  &  J.  364. 

Q.  B.  283.     The  action  is  founded  on  2  W,  (y)  See  Bishop  v.  Bryant,  6  C.  &  P.  484. 

ic  M.  sess.  1,  c.  5,5.2,  cited  fully,  a«te,  537,  (:)  This  count  was  some  few  years  ago 

obs.     It  seems,  on   the   construction   of  57  adopted  in  practice;  and  see  per  Lord  Abinger, 

Geo.  3,  c.  93,  that  two  appraisers  are  in  all  C.  B.,  Lyon  v,  Tomkies,  1  M.  6c  \V.  608.    It 

cases  necessary  ;  Allen  v.  Frickev,  10  Ad.  &  was  there  held,  that  the  reasonableness  of  the 

E.  640.    The  broker  distraining  should  not  charges  might  be  questioned  upon  a  count  for 

be  one  of  the  appraisers;  Lyon  v.  Weldnn,  not  leaving  the  overplus  with  the  sheriff;  see 

2  Bing.  334  ;   HViluood  v.  Cow/ie,  1  Stark.  R.  Form   11,  post,  542.     Assumpsit   for  money 

172;  Bui.  N.  P.  81.     The  latter  should  be  had  and  received  also  lies  against  a  broker 

sworn   before   the  constable    of    the   parish  who  receives  excessive  charges,  although  the 

wherein  the  distress  is  made,  Avetiell  v.  Cro-  tenant  had  obtained  time  to  prevent  a  sale, 

fcer,  INI.  6l  M.  172;  and  the  constable  should  &c.;  Hills  v.  Street,  5  Bing.  37.     The  57 

attend  at  the  time  of  appraisement,  and  then  Geo.  3,  c.  93,  regulates  and  fixes  the  charges 

before  it  is  made  administer  the  oath  ;  Kenuy  where  the  sum  due  does  not  exceed  £20.  This 

V.  May,  1   M.  &  Rob.  56.     See  a  form  on  statute  does  not  apply  where  the  distress  is 

13  Eliz.  ch.  37,  for  distraining  by  other  per-  for  more  than  £20,  though  the  goods  are  ap- 

sons  than   by   bailiffs   duly  sworn,  Child  v.  praised  at  less;  C/hW  v.  C/iam/)t>i/<iiH.  5  B.  6c 

Chamberlain,  6  C.  &  P.  213  ;  6'.  C.  5  B.  6c  Ad.  1049 ;  6  C.  &  P.  213.     Where  the  rent 

Adol.  1049.     The  value  of  the  goods,  minus  exceeds  £20,  the  reasonableness  of  the  charges 

the  arrears  of  rent,  is  the  measure  of  damages,  is  a  question  for  a  jury,  id.;  see  Lyon  v.  Tom- 

veith   special   damage   if   laid    and   proved  ;  kies,  post,  542,  note  (c), 
Knotts  V.  Cnrtis,  5  C.  &c  P.  322  ;  Biggins  v. 
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C.  D.  for  the  same ;  and  the  said  defendants  heretofore,  to  wit,  on  [_Sj-c.'] 
sold  and  disposed  of  the  said  goods  and  chattels  under  the  said  distress ;  yet 
the  defendants,  intending  to  injure  the  plaintiff,  then  wrongfully  and  inju- 
riously kept  and  detained  the  said  goods  and  chattels,  and  sold  and  disposed 
of  the  same  under  the  said  distress,  not  only  for  the  said  arrears  of  rent,  and 
the  reasonable  and  legal  amount  of  the  charges  and  expenses  of  the  said 
distress,  appraisement  and  sale,  and  incidental  thereto,  but  also  for  a  further 

large  sum  of  money,  to  wit,  £ ,  by  the  defendant  then  wrongfully 

demanded  for  the  charges  and  expenses  of  the  said  distress  and  sale,  and 
incidental  thereto,  over  and  above  and  besides  the  said  arrears  of  rent,  and 
the  reasonable  and  lawful  charges  and  expenses  of  and  incidental  to  the  said 
distress  and  the  appraisement  and  sale  of  the  said  goods  and  chattels  dis- 
trained as  aforesaid,  such  reasonable  and  lawful  charges  and  expenses  then 

amounting  to  a  certain  sum,  to  wit,  £ ;  and  the  said  defendants  thereby 

then  wrongfully,  unjustly  and  illegally  extorted  and  obtained,  of  and  from 
the  said  plaintiff,  out  of  the  proceeds  of  the  said  goods  and  chattels,  as  and 
for  the  charges  and  expenses  of  the  said  distress,  appraisement  and  sale,  a 

large  sum  of  money,  to  wit,  the  said  sum  of  £ ,  over  and  above  the 

lawful  and  reasonable  expenses  of  and  incidental  to  the  said  distress,  ap- 
praisement and  sale,  and  over  and  above  the  monies  they  were  entitled  to  in 
that  behalf,  the  said  arrears  of  rent  being  then  satisfied  ;  To  the  plaintiff's 
damage  of  £ ,  and  therefore  he  brings  his  suit,  &c. 


9.  Fo?'  not  taking  due  Care  of  Goods  distrained. 

Commencement,  ante,  5,]     For  that  [as  in  Form  1,  ante,  533,  to  the  asterisk ;] 
And  the  defendants,  on  [<^c.]  seized  and  took  divers  goods  and  chattels  of  the 

plaintiff,  to  wit,  [^c.  describe  them  as  in  trover'],  of  great  value,  to  wit,  £ , 

then  being  in  and  upon  the  premises,  as  for  and  in  the  name  of  a  distress  for 
certain  arrears  of  the  said  rent ;  and  afterwards,  to  wit,  on  [c^c.],  under  the 
said  distress,  sold  a  certain  part  of  the  said  goods  and  chattels,  to  wit,  on 
[4"C.],  and  by  and  with  the  proceeds  of  such  sale  paid  and  satisfied  the  said  ar- 
rears of  rent  and  the  charges  of  the  said  distress  and  sale  j  and  whereas  the 
defendants,  under  the  said  distress,  had  the  charge  and  possession  of  all  the 
goods  and  chattels  distrained  as  above  mentioned  until  the  said  sale,  and  for 

a  long  time  afterwards,  to  wit,  until  and  upon  the day  of •,  in  the 

year  aforesaid,  had  the  charge  and  possession  of  the  remainder  of  such  goods 
and  chattels  so  distrained,  and  which  were  not  sold  under  the  said  distress ; 
yet  the  defendants,  contriving  to  injure  the  plaintiff,  did  not  nor  would  after 
the  seizing  and  taking  the  said  several  goods  and  chattels  as  and  for  such 
distress  as  aforesaid,  and  until  the  sale  of  such  part  thereof  as  aforesaid, 
take  due  and  proper  care  of  the  several  goods  and  chattels  so  distrained, 
nor  did  nor  would  after  the  sale  of  such  part  thereof  as  aforesaid,  and  until 
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the  return  of  the  remainder  thereof  to  the  said  plaintiff  as  hereinafter  men- 
tioned, take  due  and  proper  care  of  the  said  remainder  of  the  said  goods  and 
chattels  so  distrained  as  aforesaid  and  remaining  unsold  in  the  hands  of  the 
defendants,  but  on  the  contrary  thereof  so  wrongfully  and  improperly 
behaved  and  conducted  themselves  in  the  premises,  and  took  so  little  and 
such  bad  care  of  the  said  several  goods  and  chattels  upon  the  occasions  of 
and  during  the  respective  periods  aforesaid,  that  by  and  through  the  negli- 
gence and  improper  conduct  of  the  defendants  in  that  behalf,  the  said  several 
goods  and  chattels  so  taken  as  aforesaid  were  then,  and  whilst  the  defendants 
so  had  the  charge  and  possession  thereof,  to  wit,  on  [<5''^'']'  "materially  injured 
and  lessened  in  value,  and  such  part  thereof  as  was  so  sold  as  last  aforesaid 

produced  and  fetched  upon  such  sale  much  less,  to  wit,  £ less,  than 

they  would  have  produced  if  the  same  had  been  properly  and  carefully  kept 
and  impounded,  and  the  defendants  had  not  been  guilty  of  the  said  neglect 
and  misconduct;  and  the  said  goods  and  chattels  remaining  unsold  as  last 
aforesaid  were,  whilst  in  the  said  charge  and  possession  of  the  defendaiits, 
to  wit,  on  [t^c.],  greatly  injured  and  lessened  in  value,  and  were  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  returned  by  the  defendants  to  the 
said  plaintiff  greatly  injured,  spoiled,  damaged  and  deteriorated  in  value  by 
and  through  the  said  negligence,  improper  conduct  and  default  of  the  de- 
fendants in  that  behalf,  whereby  the  plaintiff  hath  lost  and  been  deprived  of 
divers  profits  and  advantages  which  would  otherwise  have  accrued  to  him, 
and  was  and  is  otherwise  injured  ;  To  the  damage,  &c. 

10.  Against  a  distraining  Broker  for  not  giving  the  Tenant  a  Copy  of 
the  Charges  of  the  Distress,  {a) 

Commencement,  ante,  5,]  For  that  [as  in  Form  1,  ante,  533,  to  the  asterisk- ;] 
And  whereas  the  defendant,  as  a  broker  and  bailiff,  for  and  on  behalf  of  the 
said  E.  F.  (b)  on  [t^c],  made  and  levied  a  distress  upon  divers  goods  and 
chattels,  to  wit,  [SfC.'],  of  the  plaintiff,  of  great  value,  to  wit,  of  the  value  of 

£ J  for  certain  arrears  of  the  said  rent ;  yet  the  defendant,  not  regarding 

his  duty  in  that  behalf,  but  contriving  and  intending  to  injure  the  plaintiff, 
did  not  nor  would  give  a  copy  of  his  the  defendant's  charges,  and  of  all  the 
costs  and  charges  of  the  said  distress,  signed  by  him,  the  defendant,  to  the 
plaintiff,  although  the  defendant  was,  to  wit,  on  [<^c.]  requested  by  the 
plaintill"  to  give  him  such  copy,  and  a  reasonable  time  for  so  doing  elapsed 


(a)  By  57  Geo.  3,  c.  93,  s.  6,  every  broker  does  not  personally  interfere  in  the  distress,  is 

or  other  person  who  shall  make  and  levy  any  not  liable  for  the  neglect  of  his  broker  in  not 

distress  whatsoever,  shall  give  a  copy  of  his  delivering  a  copy  of  his  charges;   Hart  y. 

charges,  and  of  all  the  costs  and  charges  of  Leach,  1  AJ.  &  W.  560. 

any  distress  whatsoever,  signed  by  him,  to  the  (h)  Or  if  the  landlord  interfered,  &c.  and 

person  or  persons  on  whose  goods  and  chattels  be  also  sued,  say,  "  the  said  defendants,"  on, 

any  distress  shall  be  levied.   A  landlord  who  &c. 
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before  the  commencement  of  tin's  suit,  but  the  defendant  hath  wrongfully 
neglected  and  refused  so  to  do,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  ;  To  the  damage,  &c. 


1 1 .  For  not  leaving  the  Overplus  of  the  Proceeds  of  a  Distress  with 

the  Sheriff,  ^c.  (c) 

Commencement,  ante,  5.]     For  that  [_as  in  Form  1,  antCy  5S'5,  to  the  asterisk  ;] 
And  the  defendants,  heretofore,  to  wit,  on  [«^c.],  in  the  county  [aforesaid,]  to 

wit,  in  the  parish  of ,  in  the  said  county,  seized  and  distrained  divers 

goods  and  chattels  of  the  plaintiff,  to  wit,  [describe  the  goods  as  in  trover^  then 
found  and  being  in  and  upon  the  said  premises,  with  the  appurtenances  there 
situate,  as  and  for  and  in  the  name  of  a  distress  for  certain  arrears  of  the  said 

rent,  to  wit,  £ ;  and  the  defendants  afterwards,  to  wit,  on  the day 

of ,  in  the  year  aforesaid,  sold  the  said  goods  and  chattels  for  payment  and 

satisfaction  of  the  said  arrears  of  rent,  and  the  charges  of  the  said  distress, 
appraisement  and  sale,  for  divers  sums  of  money,  to  wit,  to  the  amount  of 

£ ,  being  a  much  larger  sum  of  money  than  was  sufficient  to  satisfy  and 

discharge  all  the  rent  then  due  for  the  said  premises  with  the  appurtenances, 
and  all  the  charges  of  the  said  distress,  appraisement  and  sale ;  and  the 
defendants,  with  and  out  of  a  part  of  the  produce  of  the  said  goods  and 
chattels  then  satisfied  the  said  arrears  of  rent,  and  the  charges  of  the  said 
distress,  appraisement  and  sale,  leaving  in  the  defendant's  hands  a  great  and 
considerable  overplus  of  the  money  produced  by  the  sale ;  yet  the  defend- 
ants, intending  to  injure  the  plaintiff,  did  not,  nor  did  either  of  them,  after 
satisfaction  of  the  said  arrears  of  rent  and  charges  as  aforesaid,  out  of  the 
produce  of  the  said  goods  and  chattels  so  sold,  leave  the  overplus  thereof  in 

the  hands  of  the  sheriff  or  under-sheriff  of  the  said  county  of  ■ ,  or  either 

of  them,  or  of  the  constable  of  the  parish,  hundred  or  place  where  the  said 
distress  was  so  taken  as  aforesaid,  for  the  use  of  the  plaintiff,  so  being  the 
owner  of  the  said  goods  and  chattels  as  aforesaid,  although  a  reasonable  time 


(c)  This  action  is  founded  on  the  enact-  reasimable  changes;  and  therefore,  that  in  an 

raent  in  2  W.  &  M.  c.  5,  s.  2,  staled  at  action  for  not  leaving  the  overplus  in  the 

length,  ante,  obs.  537.    The  action  is  to  be  hands  of  the  sheriff,  &c.  the  plaintiff  may 

brought  by  the  owner  of  the  goods.     It  seems  question  the  reasonableness  of  the  charges, 

that  the  owner  might  demand  the  overplus  of  In  that  case  the  plaintiff  received  from  the 

the   landlord  and   broker,  see  Anon.  Lofft,  broker  the  balance  remaining  after  payment 

201 ;  ■Simpson  v.  Bouth,  2  B.  &  C.  682,  be-  of  the  rent  and  the  actual  charges,  making  no 

fore  they  have  paid  it  to  the  sheriff,  and  bring  objection  as  to  their  reasonableness  ;   held, 

assumpsitfor  money  had  and  received;  but  the  that  it  was  a  question  for  the  jury  whether  he 

non-payment  cannot  be  made  the  subject  of  accepted  such  balance  in  satisfaction,  and  if 

an  action  of  trespass  or  trover.     In  Lynn  v.  not,  whether  it  was  sufficient  to  satisfy  the 

Tomkies,  1  M.&  \V.  G03,  it  was  decided,  that  real  balance,  but  that  it  was  not  correct  to 

the  overplus  which,  by  the  stat.  2  W.  &  M.  Jay  it  down  as  matter  of  law  that  such  pay- 

sess.  1,  c.  5,  s.  2,  is  directed  to  be  left  in  the  ment  and  receipt  substantially  satisfied  the 

handsof  the  sheriff,  under-sheriff  or  constable,  requisitions  of  the  statute.  The  venue  is  tran- 

on  a  distress,  for  the  owner's  use,  means  the  sitory  in  this  action, 
overplus  after  payment  of  the  rent  and  of  the 


J 
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for  that  purpose  elapsed  before  the  commencement  of  this  suit,  but  the 
defendants  have  hitherto  wholly  neglected  and  refused  so  to  do,  and  therein 
failed  and  made  default,  and  the  plaintiff  hath  not  yet  received  nor  been  in 
any  way  satisfied  for  such  overplus  or  any  part  thereof  as  aforesaid ;  and 
the  defendants  have  wrongfully  converted  and  disposed  of  the  same  to  their 
own  use,  contrary  to  the  statute  in  such  case  made  and  provided  ;  To  the 
damage,  &c. 


REFERENCES  TO  FORMS  FOR  OTHER  IRREGULARITIES,  AND 
NOTES  THEREON. 


12.  For  distraining  Beasts  of  the  Plough  and  Sheep,  there  being 

other  sufficient  Goods. 

"  Unqore  est  purveu  que  null  home  de  religion  n 'autre,  soit  distreinte  per  bestes,  que 
gaignent  sa  terre,  ne  per  ses  brebis,  taunt  come  lem  trove  autre  destresce  et  autres  cha- 
teux  sufRsaunt,"  51  H.  3,  st.  4.  See  Form  of  Declaration,  &c.  2  Chit.  PI.  7th  edit. 
535  ;  Burn's  J,  tit.  "  Distress ;"  Bradby  by  Bullen,  193.  This  action  doth  not  lie  if  there 
were  reasonable  ground,  upon  the  appraisement  of  competent  persons,  to  suppose  at  the 
time  that  the  other  chattels  upon  the  premises  would  not  be  sufficient,  and  the  other 
effects  need  not  first  be  sold  to  ascertain  the  fact ;  Jenner  v.  Yolland,  6  Price,  3  ;  2  Chit. 
R.  167.  And  beasts  of  the  plough  may  be  taken,  if  there  be  nothing  else  but  growing 
crops;  Piggott  v.  Birtles,  1  M.  &  W.  441.  Trespass  or  trover,  without  a  demand 
before  action,  Ward  v.  Ventom,  Peake's  Add.  C.  126,  would  lie  for  taking  beasts  of  the 
plough  or  sheep,  or  implements  of  trade,  where  tliere  were  other  sufficient  distrainable 
goods  upon  the  premises,  or  other  privileged  goods;  F.  N.  B.  88;  Hutchins  v.  Cham- 
bers, 1  Burr.  579 ;  Gorton  v.  Fulkner,  4  T.  R.  565.  See  further,  Buvies  v.  Aston, 
1  Com.  B.  746. 

13.  For  distraining  Tools  of  Trade,  there  being  other  sufficient  Goods. 

Form,  &c.  2  Chit.  PI.  7th  ed.  535.  As  to  this  privilege,  &c.  see  the  cases,  Harrison's 
Ind.  tit.  "Distress;"  Burn's  J.  tit.  "Distress."  Trespass  or  trover  lies,  s;/pra,  Form 
12 ;  Brown  v.  Shevil,  2  Ad,  &  E.  138  ;  Damages,  Harvei/  v.  Pocock,  11  M.  &  W.  740. 


14.  For  making  a  Second  Distress  for  the  same  Rent  on  the  same 

Goods. 

Forms,  &c.  2  Chit.  PI.  7th  ed.  538;  Bishop  v.  Brijant,  6  C.  &  P.  484;  Smith  v. 
Goodwin,  4  B.  &  Ad.  413  ;  Law,  &c.  Dawson  v.  Cropp,  1  Com.  B.  961.  Count  for 
making  a  second  distress,  there  having  been  a  prior  distress  for  the  arrears,  under  whicli 
defendant  had  sold  part  of  the  goods,  and  still  retained  growing  crops  seized;  Piggott 
V.  Births,  1  M.  &  M.  441.  It  seems  that  Trespass  or  Trover  is  the  more  correct  form 
of  action  where  tlie  second  taking  is  illegal.  "  It  is  the  duty  of  a  landlord  to  make 
a  distress  at  once  for  liis  whole  rent,  if  he  can  iiiul  sufficient  goods  on  the  premises,  for 
various  distresses  are  vexatious  to  the  tenant.  And  therefore  at  the  common  law,  if  the 
landlord  make  an  insufficient  distress  when  he  might  have  taken  more,  a  second  distress 
for  the  remainder  of  the  same  rent  was  illegal,  for  it  was  his  own  folly  not  to  have  taken 
enough  at  first ;  but  if  it  appeared  that  he  could  not  find  a  sufficient  distress  on  the 
land,  then  it  seems  that  even  at  the  connnon  law  he  might  distrain  again  ;"  Bradby  on 
Distresses,  ch.  5,  p.  130.  If,  however,  rent  become  due  at  difl'erent  times,  separate 
distresses  may  be  taken  ;  Gambrell  v.  Falmouth,  4  A.  &  E.  75.  The  statute  1 7  Car.  2, 
c.  7,  s.  4,  enables  the  landlord,  in  the  cases  there  pointed  out,   to  make  successive  dis- 
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tresses,  if  the  distress  shall  not  be  found  to  be  of  the  value  of  the  arrears  distrained  for. 
See  further  Gambrell  v.  Earl  Falmouth,  4  Ad.  &  E.  73;  Puljrey  v.  Baker,  3  Price, 
572 ;  Lear  v.  Culdecott,  4  Q.  B.  123. 


15.  For  driving  a  Distress  more  than  Three  Miles  out  of  the 

Hundred. 

Form  and  law,  2  Chit.  PI.  7th  ed.  539,  and  notes;  1  &  2  W.  &  M.  c.  12,  which  en- 
titles the  party  aggrieved  to  £5,  and  treble  damages ;  1  Chit.  Col.  Stat.  660. 


16.  For  refusing  to  restore  the  Goods  on  Tender  of  the  Rent  and 

Costs. 

See  the  Form,  &c.  2  Chit.  PI.  7th  ed.  540.  Where  the  tender  is  before  seizure,  tres- 
pass or  trover,  not  case,  is  the  correct  form  of  action,  Branscomb  v.  Bridges,  3  Stark.  R. 
172;  1  B.  &  C.  145;  but  even  in  such  instances  the  tenant  may  waive  the  trespass 
and  sue  in  Case  for  any  excess  or  irregularity ;  as  for  taking  too  many  goods,  &c. ;  see 
id, ;  Holland  v.  Bird,  10  Bing.  15.  And  trover  or  replevin  would  lie  for  a  detention 
or  sale  after  a  tender  made  subsequently  to  the  seizure,  and  before  impounding;  see 
Evans  v.  Elliott,  5  A.  &  £.  142.  Trespass  lies  for  a  removal  of  the  goods,  if  a  suffi- 
cient tender  be  made  after  distress  taken,  and  before  impounding ;  Virtue  v.  Beasley, 
1  M.  &  Rob.  21.  "A  tender  of  the  rent  upon  the  land  before  the  distress,  makes  the 
distress  vexatious ;  tender  after  the  distress  and  before  the  impounding,  makes  the  de- 
tainer, and  not  the  taking,  Avrongful ;  tender  after  the  impotmding  makes  neither  the 
one  nor  the  other  wrongful,  for  there  it  comes  too  late,  because  the  case  is  put  to  the 
trial  of  the  law  to  be  there  determined;"  8  Co.  147  a;  Gilb.  by  Hunt,  76;  Ladd  v. 
Thomas,  12  A.  &  E.  126;  Gulliver  \.  Cosens,  infra.  As  to  when  tlie  impounding  is 
complete,  so  as  to  invalidate  a  subsequent  tender,  see  Thomas  v.  Harries,  1  M.  &  G. 
695.  It  seems  a  sale  after  tender  of  the  rent  and  expenses  is  not  illegal,  on  the  equity 
of  2  VV.  &  M.  c.  6  ;  but  an  action  on  the  case  would  probably  be  held  to  lie,  if  malice 
■were  alleged  and  found;  Ellis  v.  Taylor,  8  M.  &  W.  415. 

The  tender  may  be  made  to  the  landlord,  though  he  distrains  by  a  broker  ;  see  Smith 
V.  Goodivin,  4  B.  &  Ad.  413 ;  or  it  may  be  made  to  the  brokei-,  Evans  v.  Elliott,  5  A. 
&  E.  142.  In  the  case  of  a  distress  taken  damage  frasant,  case  does  not  lie  for  detain- 
ing, &c.  after  tender  made  subsequently  to  the  seizure,  but  after,  or  even  before,  im- 
pounding; see  Anscomh  v.  Shore,  1  Camp.  265  ;  Sheriff" v.  James,  1  Bing.  341 ;  2  Stark. 
Ev.  3d  edit.  390,  note  (t)  ;  and  see  Gulliver  v.  Cosens,  1  Com.  B.  788.  See  form  of 
declaration  for  distraining  and  selling  after  replevin  granted  by  the  sheriff,  and  pleas, 
Mounsey  v.  Dawson,  6  A.  &  E.  752. 

17.  For  Selling  the  Goods  within  the  Five  Days. 

This  is  founded  on  the  equity  of  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  fully  cited  ante,  537, 
obs.  Case  does  not  lie,  and  trespass  or  trover  should  be  brought,  where  an  unripe  crop 
of  growing  corn,  taken  as  a  distress,  is  sold  within  the  five  days,  such  sale  being  void; 
see  Owen  v.  Lcgli,  3  B.  &  Aid.  470.  The  five  days  given  by  stat.  2  W.  &  M,  are  to 
be  reckoned  inclusive  of  the  day  of  sale  ,  if  therefore,  ex.gr.  the  distress  be  made  on  a 
Saturday,  the  sale  may  be  on  Thursday ;  Tr<///ffce  v.  King,  1  H.  Bla.  13.  According 
to  Harper  v.  Taswell,  6  C.  &  P.  160  (Tindal,  C.  J.),  the  landlord  must  wait  five  whole 
days,  i.  e.  five  times  24  hours  ;  and  therefore  where  the  distress  was  on  Friday  at  two 
A.  M.  and  the  sale  was  on  the  following  Wednesday  at  eleven  a.  m  the  sale  was  held  to 
be  wrongful. 

— ♦— 

18.  For  not  Removing  the  Goods  loithin  a  Reasonable  Time  after  the 

lapse,  of  the  Five  Days. 

Form,  &c.  2  Chit.  PI.  7th  ed.  542.  This  action  is  on  the  equity  of  2  W.  &  M.  c.  5, 
s.  2,  and  11  Geo.  2,  c.  19,  s.  10,  cited  ante,   537,   obs.     This  form  is  sometimes 
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adopted,  but  Mr.  Starkie  says  that  "  it  seems  to  be  clear  that  the  remedy  is  trespass  and 
not  case;"  2  Stark.  Evid.  3d  ed.  391,  n.  (x);  and  sec  ante,  532,  obs. ;  Winterhorne  v. 
Morgan,  11  East,  395;  Ludd  v.  Thomas,  12  A.  &  E.  126.  A  reasonable  time  is 
allowed  by  law  after  the  five  days  to  remove  and  sell.  The  reasonableness  of  the  time 
is  a  question  for  the  jury ;  Pitt  v.  Shew,  4  B.  k  Aid.  20S.  Of  course  if  the  tenant 
consent  verbally,  or  in  writing,  to  the  delay,  he  has  no  ground  of  action  ;  see  Harrison 
V.  Brai/,  7  Price,  610. 

19.  1^07^  Selling  a  Growing  Crop  before  it  ivas  gathered  and 

appraised. 

See  form,  &c.  2  Chit.  PI.  7th  ed.  543.  This  action  is  on  11  Geo.  2,  c.  19,  s.  8 ;  see 
Oioen  V.  Legh,  3  B.  &  Aid.  470,  supra,  Form  16,  In  Proudlove  v.  Ttoemlow,  1  C.  & 
M.  326,  the  remedy  was  held  to  be  trespass,  or  in  case  for  the  special  damage  arising 
from  the  irregularity  and  no  more.  In  such  action,  with  a  count  in  trover,  the  landlord 
was  held  entitled  to  deduct  the  rent  due  to  him  from  the  difference  between  the  price 
AVhich  might  have  been  obtained  had  the  sale  been  regular,  and  that  which  was  obtained 
under  the  irregular  sale ;  so  that  where  no  such  difference  existed,  from  the  crops  having 
been  sold  for  their  full  value,  while  the  rent  due  exceeded  the  produce  of  that  sale,  the 
tenant  recovered  nominal  damages  only ;  id. 


20.  For  Selling  more  Goods  than  was  necessary  under  a  Distress 

for  Rent. 

Form,  &c.  2  Chit.  PI.  7th  ed.  544,  It  would  seem  doubtful  whether  trover  lies.  In 
Batchelor  v.  Vr/se,  1  M.  &  Rob,  331,  Tindal,  C.  J.  held  that  trover  did  not  lie  against 
the  sheriff  to  recover  the  value  of  goods  sold  in  excess  beyond  what  was  necessary  to 
satisfy  the  execution  ;  but  it  seems  the  Court  of  C.  P.  inclined,  on  a  motion  for  a  new 
trial,  to  think  that  trover  might  be  supported  in  such  case;  S.  C.  4  M.  &  Sc.  552; 
and  see  Whiticorth  v.  Smith,  1  Mood.  &  Rob.  193;  S.  C.  5  C.  &  P.  250.  Where  the 
overplus  is  not  paid  to  the  sheriff,  Form  11,  ante,  542,  might  be  sustained. 


EASEMENTS. 


See  "  Ancient  Lights,"  "Commons,"  "Watercourses,"  "Ways."  Case  is  in  ge- 
neral the  remedy  for  the  disturbance  of  a  party  in  the  enjoyment  of  an  easement ; 
1  Chit.  PI.  7th  ed.  159  ;  see  Hewlins  v.  Shippam,  5  B.  &  C.  221  ;  Prescription  Act,  2  & 
3  Will.  4,  c.  71,  aide,  512,  obs.  and  528,  obs.;  and  post,  "Trespass,"  "Ways."  In 
general  the  declaration  must  show  an  obstruction  in  the  place  or  thing  wherein  the 
plaintiff  is  entitled  ;  and  therefore  a  declaration  for  obstructing  the  plaintiff  in  his  enjoy- 
ment of  a  right  to  take  water  from  a  cistern,  was  held  bad  in  arrest  of  judgment,  because 
it  alleged  that  the  obstruction  consisted  in  wrongfully  locking  up  a  door  leading  to  the 
cistern,  without  stating  that  the  plaintiff  had  any  rig]it  to  pass  through  the  door  in 
question;  Tebbutt  v.  Selbi/,  6  A.  &  E.  786;  Manning  v.  Wasdule,  5  A.  &  E.  758. 
So  a  plea  justifying  a  nuisance,  on  the  ground  that  defendant  had  a  twentv  years'  right 
of  keeping  a  mixen  on  his  own  land,  and  thus  to  cause  offensive  smells,  was  held  bad, 
because  it  did  not  allege  the  right  to  cause  the  smells  to  pass  on  to  plaintif}"s  premises  ; 
Flight  v.  Thomas,  10  A.  &E.  590.  Disturbance  of  franchises,  2  Chit.  PI.  7th  ed.  028! 
Form  for  obstructing  a  lodger  in  the  use  of  the  bell,  knocker  and  outer  door,  &c.,  and 
law,  Undencood  v.  Bnrrotvs,  7  C.  Sr  P.  26. 


ESCAPES. 


1 .  Against  a  Sheriff  for  an  Escape  on  Mesne  Process. 

See  form  and  law,  2  Chit.  PI.  7th  ed.  552,  and  notes ;   Blower  v.  Heltis,  1  C.  &  M. 
398;  Harris,  Ind.  tit.  "  Escape,  '     To  maintain  this  action  plaiutifT  mu.st  show  actual 
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damage  or  delay  in  his  suit;  Williams  v.  Mostyn,  4  M.  &  W.  145;  Wylie  v.  Birch, 
4  Q.  B.  566.  And  it  cannot  be  maintained  if  the  bailiff  making  the  arrest  be  the  spe- 
cial bailiff  of  the  plaintiff;  Ford  v.  Leche,  6  A.  &  £.  699  ;  and  see  Randall  v.  Whehle, 
10  A.  &  E.  719.  When  prisoner  legally  in  custody  of  sheriff,  Constant  v.  Chapman, 
2  Q.  B.  771.  Liability  of  late  sheriff,  assignment  of  prisoner,  &c.,  3  &  4  Will.  4, 
c.  99,  s.  7 ;  Davidson  v.  Seymour,  1  M.  &  M.  34.  See  form  for  not  taking  the  defend- 
ant where  the  sheriff  had  an  opportunity,  Broion  v.  Jarvis,  1  M.  &  W.  704.  It  was 
there  held  that  the  sheriff  is  bound  to  arrest  a  defendant  as  soon  as  he  can  after  the  deli- 
very of  the  capias  to  him,  and  has  not  the  four  months  in  which  to  execute  it.  The 
officer  is  a  competent  witness  for  the  defendant,  under  6  &  7  Vict.  c.  85,  Wilson  v. 
Magnay,!  C.  &  K.  291. 

— ♦ — 

2.  JFor  an  Escape  on  final  Process. 

Debt  will  not  now  lie,  5  &  6  Vict.  c.  98,  s.  31.  In  case,  the  damages  are  in  the  dis- 
cretion of  the  jury ;  but  though  the  plaintiff  prove  no  real  damage,  he  is  entitled  to  a 
verdict  with  nominal  damages,  if  he  pi'ove  that  the  sheriff  omitted  to  arrest  when  he  had 
an  opportunity ;  Clifton  v.  Hooper,  6  Q.  B.  468.  A  sheriff  is  not  liable  for  obeying  the 
order  (whether  legal  or  not)  of  a  bankrupt  commissioner  to  discharge  a  prisoner;  Tho- 
mas V.  Hudson,  14  M.  &  W.  353.  See  a  form  against  the  keeper  of  the  Queen's  Prison 
for  an  escape,  2  Chit.  PI.  7th  ed.  559;  Pleas,  &c.  Merry  v.  Chapman,  10  A.  &  E.  516. 
Against  the  bailiff  of  a  liberty,  Jackson  v.  Hill,  10  A.  &  E.  477. 


FALSE  REPRESENTATIONS.     See  "  Fraud,"  "  Warranties." 


FERRY. 


Case  for  disturbing  Plaintiff's  ancient  Perry. 

See  Forms  and  law  on  this  subject,  Hussey  v.  Field,  2  C.  M.  &  R,  432  ;  Peter  v. 
Kendall,  6  B.  &  C.  703 ;  Trotter  v.  Harris,  2  Y.  &  J.  285  ;  Pim  v.  Curell,  6  M.  &  W. 
234.  Case  against  the  owner  of  a  ferry  for  losing  goods  entrusted  to  him  to  be  canied, 
and  pleas.  Walker  v.  Jackson,  10  M.  &  W.  161. 


FISHERY. 


Pormsfor  injuring  Oyster  Beds,  and  Pleas. 
Mayor,  8^c.  of  Colchester  v.  Brooke,  15  L.  J.  59,  Q.  B.,  and  ibid.  173. 


FRAUD. 


Obs.  Either  assumpsit  or  case  lies  for  the  breach  of  an  express  warranty ;  Williamson  v. 
Allison,  2  East,  446.  See  the  forms  in  assumpsit,  and  notes,  &c.,  ante,  200  to 
205.  The  rule  is  now  settled  that  "  where  upon  the  sale  of  goods  the  purchaser 
is  satisfied  without  requiring  a  warranty,  he  cannot  recover  upon  a  mere  repre- 
sentation of  the  quality  by  the  seller,  unless  he  can  show  that  the  representation 
was  bottomed  in  fraud  ;  if,  indeed,  the  representation  was  false  to  the  knowledge 
of  the  party  making  it,  this  would  in  general  be  conclusive  evidence  of  fraud ;  but 
if  the  representation  was  honestly  made,  and  believed  at  the  time  to  be  true,  by 
the  party  making  it,  though  not  true  in  point  of  fact,  this  does  not  amount  to 
fraud  in  law,  the  rule  of  caveat  emptor  applies,  and  the  representation  itself  does 
not  furnish  a  groxmd  of  action ;"  Ormrod  v.  Huth,  Exch.  Chamb.  14  M,  &  W. 
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664.  Where  a  representation  false  to  the  knowledge  of  A.  has  been  made  by 
liim  for  his  own  benefit  to  B.,  and  is  acted  on  by  B.  to  B.'s  injury,  an  action 
will  lie  at  his  suit  against  A.;  Barlet/  v.  WalfortI,  15  L.  J.  369,  Q.  B.  See 
post,  55.5,  Form  16.  And  if  such  false  representation  be  communicated  by  B. 
to  C,  with  notice  to  A.,  and  C.  acts  upon  it,  an  action  will  lie  by  C.  against 
A. ;  Fi/r/iore  v.  Hood,  4  B.  N.  C.  07  ;  and  see  the  various  forms,  post,  553  to 
555.  Where  there  is  no  express  warranty,  but  a  representation  false  to  the 
knowledge  of  the  maker  of  it,  case  for  the  deceit  is  the  proper  remedy;  Powell 
V.  Edfiuirids,  12  East,  11;  Meijer  v.  Eveitli,  4  Camp.  22.  As  to  what  is  a 
warranty,  see  Chit.  Contr.  5th  ed  ,  Ind.  in  vac. 


1.  Against  the  Seller  of  Goods  for  a  False  Warrant?/. 

Commencement,  ante,  5.]     For  that  the  plaintiff,  on  the  day  of , 

A.  D.  ,  at  the  request  of  the  defendant,  bargained  with  the  defendant  to 

buy  of  him  certain  goods,  to  wit,  [100  bales  of  cotton,  (d)  or  "a  certain 
horse,"  as  the  case  may  be'\,  of  the  defendant,  at  and  for  a  certain  price,  to 
wit,  £ ,  and  the  defendant  then,  during  such  bargaining,  falsely,  fraud- 
ulently and  deceitfully  [warranted  the  said  horse  to  be  soiind^,(e)  and  thereby 
then  induced  the  plaintiff  to  buy,  and  accordingly  by  the  means  aforesaid 
then  sold  the  same  to  the  plaintiff  for  the  said  sum  of  money,  which  the 
plaintiff  then  paid  to  the  defendant ;  whereas  in  fact  the  said  [horse]  was  at 
the  time  of  the  said  sale  and  warranty  [tinsoundl;  and  the  plaintiff  avers 
that  by  means  of  the  premises  the  defendant  then  falsely  and  fraudulently 
deceived  the  plaintiff  on  the  sale  of  the  said  horse  as  aforesaid,  and  thereby 
the  said  horse  became  \_^c.  conclude  as  in  Form  1,  ante,  202. 


2.  For  using  fraudulent  means  to  prevent  the  Plaintiff  f-om  disco- 
vering the  Unsoundness  of  a  Horse  sold  by  the  Defendant  to  the 
Plaintiff.  (/) 

Commencement,  ante,  5.]  For  that  whereas  heretofore,  to  wit,  on  [t^c], 
the  defendant  was  possessed  of  a  ci-itain  horse,  which  was  then  affected  with 
a  certain  malady  and  unsoundness,  to  wit,  [the  glanders],  rendering  the  said 
horse  of  no  use  or  value,  as  the  defendant  then  well  knew ;  yet  the  de- 
fendant, intending  to  injure  and  defraud  the  plaintiff  in  this  behalf,  by  then 
falsely,  fraudulently  and  deceitfully  using  certain  false  and  fraudulent  arts 
and  contrivances,  to  make  the  said  horse  appear  to  be  a  sound  horse  [and 
not  glandered],  then  sold  tiie  said  horse,  so  then  being  unsound  [and  glan- 
dered]  as  aforesaid,  to  the  plaintiff:  And  the  plaintiff,  not  then  knowing 

(d)  See  a  form  for  exhibiting  false  samples  (e)  Amendment  at  the  trial,  I  M.  &  Rob. 

of  goods,  and  thereby  inducing  plaintiff"  lo  442. 

buy.&c.  Oimrod  v.  Htuh,  14  Rl.  &  W.  651  ;  (/)    This   is  clearly  a  ground  of  action 

and  a  form  in  case,  that  manufactured  goods  without  reference  to  \x  warraniy.     See  n  foini 

were  fit  fur  the  purpose  for  which  ihey  were  in  case  for  fraudulently  represeniinij  a  sliip 

bought,  Jones.   V.    Hrighi,   r,  liing.  £33.    l-oi  bought  of  ilefemlani  lo  be  copper   lastsned, 

manufacturing  a  lope  for   a  specific  purpose,  and  keeping  il  nfluat  to  prevent  j)laiiiiifl"froiii 

which  was  not  fit  for  ihai  purpose,  and  which  discovering  the  truth,  I'reeman  v.  Baker,  5  U. 

broke,  lirowu  v.  IJgbi^iou,  2  iM    \  (J   279  ;  &  Ad.  797  ;  5  C.  &  P.  475,  6'.  C. 
and  see  ante,  203,  notes  (fc)  and  (c). 

r.\RT  II.  O  O 


548  DECLARATIONS  IN  CASE:— FRAUD. 

that  the  said  horse  was  so  unsound  [and  glandered],  was  thereby  then 
induced  to  buy  and  then  boughi  the  said  horse  of  the  defendant,  and  then 

paid  to  him  a  large  sum,  to  wit,  £ ,  as  and  for  the  price  and  value  of 

the  said  horse,  whereas  in  truth  and  in  fact  the  said  horse,  at  the  time  of 
the  said  sale  as  aforesaid,  was  unsound  [and  glandered]  and  of  no  use  or 
value  whatever,  and  afterwards,  to  wit,  on  [<§'c.],  died  of  the  unsoundness 
[and  glanders]  aforesaid;  whereby  [^-c.  as  in  Form  1,  ante,  202];  To  the 

damage,  &c. 

— ♦ — 

3.  For  Deceit  in  selling  a  Picture  as  painted  hy  a  particular  Master, 

lohich  it  was  not. 

See  form,  &c.  Potcer  v.  Barham,  7  C.  &  P.  350,  which  maj'  be  improved  by  com- 
paring it  with  Form  1.  It  was  held  in  that  case  that  upon  a  sale  of  pictures,  a  bill  of 
parcels,  "  4  pictures,  views  in  Venice,  Canelletti,  £160,"  is  evidence  from  which  a  jury 
may  infer  a  warranty  that  the  pictures  were  the  production  of  that  artist. 


4.  For  inducing  Plaintiff  to  purchase  Defendant's  Practice  as  a 
Surgeon,  ^c.  bg  misrepresenting  the  extent  of  Business,  S^c.  (g) 
Commencement,  ante,  5.]  For  that  whereas  before  and  at  the  time  of  the 
committing  by  the  defendant  of  the  grievance  hereinafter  mentioned,  the 
defendant  was  possessed  of  a  certain  messuage  and  shop,  and  of  a  certain 
lease  thereof,  and  then  carried  on  the  profession  and  business  of  a  surgeon 
and  apothecary  in  the  said  messuage  and  shop,  and  was  also  then  possessed 
of  certain  fixtures,  drugs,  medicines  and  stock,  being  in  the  said  messuage 
and  shop.  And  being  so  possessed,  the  defendant  heretofore,  to  wit,  on  [(§c.], 
intending  to  defraud  and  injure  the  plaintiff,  falsely,  fraudulently  and  deceit- 
fully pretended  and  represented  to  the  plaintiff,  and  thereby  induced  him  to 
believe,  that  his  said  practice  and  business  were  more  extensive  and  advan- 
tageous than  they  really  were,  more  particularly  in  this,  to  wit,  that  the  same 

produced  him  a  large  sum,  to  wit,  £ ,  per  annum  ;   that  he  had  as  many, 

to  wit,  as  four  hundred  patients  as  such  surgeon  and  apothecary,  that  eleven 
were  the  least  of  his  constant  daily  visits  on  his  said  patients,  and  that  the 
proceeds  of  drugs  and  medicines  sold  by  him  at  the  said  shop  in  the  way  of 
his  said  profession  and  businesses  amounted  to  a  large  sum,  to  wit,  from 
255.  to  30*.  per  day ;  and  the  defendant,  by  means  of  the  said  false,  fraud- 
ulent and  deceitful  pretences,  then  wrongfully  and  fraudulently  induced  the 
plaintiff  to  enter  into,  and  he  did  then  enter  into,  a  certain  agreement  with 
the  defendant,  whereby  the  plaintiff  agreed  to  give  the  defendant  the  sum 

(g)  See  form  of  declaration  for  tnisrepre-  Paul,  2  D.  &  L.  882  ;  S.  C.  1  Com.  B.  316. 

senting   the  business  of  a  public  house   pur-  Accord'ina- to  Dobetlv.  Stevens,  supra,  case  \\es 

chased    by    the    plaintiff  of    the   defendant,  for  the  fraudulent  misrepresentation,  although 

Dobell  V.  Stevens,  3  B.  6c  C.  623  ;    Meyer  v.  there   be   a  written    agreement  between   the 

Everett,  4  Camp.  22  ;  2  Chit.  PI.  7th  eJ.  484  ;  parties  not  noticing  such  representations.    See 

Pewiriss  V.  Austen,  6  Taunt.  522  ;  ditto  of  a  6  C.  &  P.  511  ;  also  Pearson  v.  Wheeler,  R. 

baker's  business,  Taylor  v.  Green,  8  C.  &  P.  &  M.303  ;  and  Ormrod  v.  Huth,  14  M.  &  W. 

316  ;  ditto  of  a  potaio  salesman,  Mummery  v.  664,  cited  ar.ie,  646,  obs. 
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of  ^ for  the  said  profession  and  businesses,  with  the  said  fixtures,  drugs, 

medicines  and  stock,  and  also  to  take  an  assignment  from  the  defendant  of 

the  said  lease,  and  the  plaintiff  then,  to  wit,  on  [<^-c.],  in  pursuance  of  the 

said  agreement,  paid  to  the  plaintiff  the  said  sum  of  ^ ,  and  afterwards, 

to  wit,  on  [c^'c],  aforesaid,  took  an  assignment  of  the  said  lease,  and  entered 

upon  the  said  messuage  and  shop,  and  took  possession  of  the  said  fixtures 

and  other  effects  ;  whereas  in  truth  and  in  fact  the  defendant's  practice  and 

business  in  his  said  profession  and  business,  before  and  at  the  time  of  the 

making  of  the  said  false  representations,  produced  him  much  less  than  £ 

per  annum,  to  wit,  £ per  annum  ;  and  in  truth  and  in  fact,  before  and 

at  the  time  of  making  the  said  false  representations  the  defendant  had  not 

so  many  as  four  hundred  patients,  and  had  many  less  than  four  hundred, 

to  wit, patients  as  such  surgeon  and  apothecary ;  and  whereas  in  truth 

and  in  fact  before  and  at  the  time  of  making  the  said  false  representations 

the  daily  visits  of  defendant  on  his  patients  were  many  less  than  fourteen, 

to  wit, ;  and  whereas  in  truth  and  in  fact  before  and  at  the  time  of 

making  the  said  false  representations  the  proceeds  of  drugs  and  medicines  sold 

by  him  at  the  said  shop  in  the  way  of  his  said  profession  and  business 

amounted  to  much  less  than  from  25s.  to  305.  per  day,  to  wit, per  day, 

and  the  plaintiff  hath  by  means  of  the  premises  incurred  divers  losses  and 

expenses  in  carrying  on  the  said  profession  and  businesses  in  and  upon  the 

said  tenements,  to  wit,  to  the  amount  of  ,£ ,  and  hath  lost  the  benefit  he 

otherwise  might  and  would  have  derived  from  the  use  and  employment  of 

the  moneys  by  him  paid  to  the  defendant  as  aforesaid,  and  the  said  lease  is 

of  no  use  or  value  to  the  plaintiff,  and  he  was  and  is  otherwise  injured ;  To 

the  damage,  &c. 

— ♦ — 

5.  For  selling  to  the  Plaintiff  a  Policy  of  Insurance,  which  the  De- 
fendant had  fraudulently  effected  on  the  Life  of  another  Person 
{his  Debtor),  and  which  the  Insurance  Office  refused  to  pay.  (//) 

Commencement,  ante,  5.]  For  that  whereas  before  and  at  the  time  of  the 
effecting  the  policy  of  assurance,  and  making  the  indenture  hereinafter  men- 
tioned, the  defendant  was  entitled  to  receive  from  the  trustees  hereinafter 
mentioned,  the  dividends  and  annual  produce  which  should  or  might  at  any 
time  during  the  life  of  one  E.  E.,  since  deceased,  accrue  or  grow  due  and  be 

received  for  or  upon  or  in  respect  of  the  sum  of  ^ ,  new  three  and  a  half 

per  cent,  bank  annuities,  then  standing  in  the  names  of ,  as  trustees  for 

the  defendant  in  that  behalf;  and  the  defendant  being  so  entitled  and  in- 


(/i)  Where  a  defendant  ascertained  that   a  was  woith   a  small  sum  only,  the  sale  was 

parly  assured  was  dan^esously  ill,  and,  con-  held  fraudulent  and  void;  Jo-ia  v.  Keene,  2 

cealing  this  from  the  plaintiff,  bought  a   po-  JMood.  is  Hob.  348. 
licy  from   him  on   the  representation  tint   it 

o  o  :i 
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terested  in  the  life  of  the  said  E.  E.,  for  the  purpose  of  effecting  an  insurance 
on  the  life  of  the  said  E.  E.  for  the  sum  of in  a  certain  insurance  com- 
pany or  society,  to  wit,  the Life  Insurance  Company,  heretofore  and 

before  the  making  of  the  indenture  hereinafter  mentioned,  to  wit,  on  [4"C.], 
subscribed  and  delivered  into  the  office  of  the  said  company,  as  required  by 
tire  rules  and  regulations  thereof,  a  certain  declaration  in  writing  as  the  basis 
of  the  said  proposed  insurance,  whereby  the  said  defendant  declared  and 
stated  to  tlie  said  company,  amongst  other  things,  that  [the  said  E.  E.  had 
never  been  seriously  ill,  that  the  general  state  of  his  health  was  good,  that 
he  was  then  in  good  health,  and  that  he  had  not  been  nor  then  was  subject 
to  asthma,  cough,  pains  in  the  chest,  or  any  tendency  to  consumption  or 
other  pulmonary  complaint ;]  and  the  defendant  in  and  by  the  said  decla- 
ration then  also  declared  and  stated  to  the  said  company,  that  he  made  the 
said  declaration  as  the  basis  of  the  said  proposed  insurance  on  the  life  of  the 
said  E.  E.,  and  that  the  said  particulars  and  statements  were  true  and  cor- 
rect, and  that  he  had  not  omitted  or  concealed  any  fact  material  to  be  known 

to  the  assurers ;  and  thereupon  afterwards,  to  wit,  on  the day  of , 

A.  D.  ,  by  a  certain  policy  of  assurance  then  made  upon  the  faith  of  the 

said  declaration  as  the  basis  thereof,  and  then  duly  signed  by as  and 

being  three  of  the  directors  of  the  said  company  and  for  the  said  company ; 
after  reciting  [(^"c.  as  in  the  policy,^  it  was  and  is  declared  that  in  case  the 
said  E.  E.  should  happen  to  die  [<5'C.  as  in  the  policy'\ ;  and  in  the  said 
policy  there  was  amongst  other  things  contained  a  proviso,  that  should  the 
said  declaration  turn  out  to  be  in  any  respect  untrue,  then  the  said  policy 
and  every  thing  appertaining  thereto  should  cease,  be  void,  and  of  none 
effect,  and  the  premiums  already  paid  should  be  retained  by  the  said  com- 
pany;  and  the  defendant  then  duly  paid  the  said  premium  or  sum  of  £ 

to  the  said  trustees  for  the  said  company,  and  the  said  assurance  to  the 

defendant  of  the  said  sum  of  £ upon  the  life  of  the  said  E.  E.  was 

thereupon  completed,  whereas  in  truth  and  in  fact  at  the  time  of  the  making 
and  subscribing  the  said  declaration  and  delivering  the  same  to  the  said 
office  as  aforesaid,  and  at  the  time  of  effecting  the  said  policy,  that  decla- 
ration was  false,  untrue  and  incorrect  in  this,  to  wit,  that  the  said  E.  E.  had 
before  the  time  of  the  so  making,  subscribing  and  delivering  such  decla- 
ration been  seriously  ill,  as  the  defendant  at  the  time  of  so  making,  sub- 
scribing and  delivering  such  declaration  well  knew  ;  and  also  in  this,  to  wit, 
that  the  general  state  of  the  health  of  the  said  E.  E.  was  not  then  good, 
as  the  defendant  then  well  knew ;  and  also  in  this,  to  wit,  that  the  said  E.  E. 
was  not  then  in  good  health,  as  the  defendant  then  well  knew ;  and  also  in 
this,  to  wit,  that  the  said  E.  E.  at  the  time  of  so  making,  subscribing  and 
delivering  the  said  declaration,  had  been  and  then  was  subject  to  asthma, 
cough,  pains  in  the  chest,  and  other  tendency  to  consumption  and  pulmonary 
complaint,  as  the  defendant  then  well  knew ;  and  the  defendant  then  made 
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the  said  declaration  in  the  particulars  aforesaid  falsely  and  fraudulently,  and 
the  said  company  were  induced  to  make  and  enter  into  the  said  policy 
through  and  by  means  of  the  fraud  and  covin  of  the  defendant  in  that 
behalf,  by  reason  whereof  the  said  policy  then  was  void,  as  the  defendant  then 
well  knew  ;  yet  the  defendant  well  knowing  the  premises,  but  fraudulently 
intending  to  cheat,  defraud  and  injure  the  plainiifTs  in  this  behalf,  did  after- 
wards and  in  the  lifetime  of  the  said  E.  E.,  to  wit,  on  [^'c.j,  by  a  certain 
indenture  made  between  the  defendant  of  the  first  part,  the  said  E.  E.  of  the 
second  part,  and  the  plaintiffs  of  the  third  part,  in  consideration  of  the  sum 

of  <£ then  paid  to  the  defendant  by  the  plaintiffs,  fraudulently  bargain, 

sell,  assign,  transfer  and  set  over  unto  the  plaintiffs  the  said  dividends  and 
annual  produce  to  which  the  defendant  was  so  entitled  and  his  said  interest 
therein,  and  also  the  said  policy  of  assurance  so  effected,  without  disclosing 
or  making  known  to  the  plaintiffs  or  either  of  them  the  fraud  so  committed 
and  practised  on  the  said  company,  and  by  such  concealment  induced  the 
plaintiffs  to  make  such  purchase  and  to  take  such  assignment  which  they 
otherwise  would  not  have  done,  and  from  the  time  of  the  said  bargain,  sale 
and  assignment  fraudulently  continued  to  retain  the  benefit  resulting  to  him 
therefrom,  and  to  conceal  from  the  plaintiffs  the  said  fraud  on  the  said  com- 
pany until  the  said  E.  E.  afterwards  and  within  the  term  of  one  year  from 

the  said  day  of  ,  a.  d, ,  to   wit,  on  [<§c.],   died,  during  all 

which  time  the  plaintiffs  had  not  the  means  or  opportunity  of  discovering, 
and  did  not  discover,  and  were  ignorant  that  the  said  fraud  had  been  or  was 
committed  or  practised  on  the  said  company,  and  were  thereby  induced  to 
believe  and  suppose,  and  did  during  all  that  time  believe  and  suppose  that 
the  said  policy  had  been  fairly  obtained  from  the  said  company  and  was  not 
liable  to  be  impeached  for  any  fraud,  but  was  a  good  and  sufficient  security 
to  them  in  that  behalf;  and  the  plaintiffs  aver  that  by  reason  of  the  said  fraud 
on  the  said  company,  and  the  falsehood  of  the  said  decleration  as  aforesaid, 
and  by  reason  of  the  said  policy  of  assurance  being  void  on  account  thereof, 
they  the  said  company  upon  and  after  the  death  of  the  said  E  E.  did  refuse, 
and  thence  hitherto  have  refused,  and  still  do  refuse  to  pay  the  said  sum  of 

£ or  any  part  thereof  to  the  said  plaintiffs  or  either  of  them,  as  they 

the  said  company  otherwise  might  and  would  have  done  and  would  have 
been  obliged  to  do,  although  the  plaintiffs,  after  the  death  of  the  said  E.  E., 

to  wit,  on  the day  of ,  a.  d. ,  and  oftentimes  afterwards  before 

the  commencement  of  this  suit,  requested  the  said  company  to  pay  them  the 
same ;  and  by  reason  thereof  the  plaintiffs  have  wholly  lost  the  benefit  of 

the  said  policy  and  the  said  sum  of  £ thereby  intended  to  be  insured, 

and  have  also  necessarily  incurred  divers  expenses,  to  wit,  to  the  amount  of 

£ in  investigating  the  circumstances  attending  the  said  fraud  on   the 

said  company,  and  ascertaining  the  state  of  health  of  the  said  E.  E.  at  the 
time  the  said  declaration  was   made  and  the  said  policy  was  effected  and 
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incidental  thereto,  and  in  endeavouring  to  obtain  payment  of  the  said  sum 

of  ^ from  the  said  company  and  in  relation  thereto  ;  and  by  reason  of 

the  several  premises  the  plaintiffs  have  been  and  are  otherwise  injured ;  To 
the  damage,  &c. 


6.  For  falsely  representing  to  the  Purchaser  of  a  Lease  and  Fixtures 
that  the  latter  were  the  Vendor's  property. 

Commencement,  ante,  5.]  For  that  whereas  before  and  at  the  time  of  the 
committing  the  grievance  by  the  defendant  as  hereinafter  mentioned,  the 
defendant  was  possessed  of  a  certain  messuage  under  and  by  virtue  of  a 
certain  lease  thereof  for  a  certain  term  of  years  therein  to  come  and  unex- 
pired ;  and  the  defendant  was  also  possessed  of  certain  fixtures,  chattels  and 
effects  then  being  in  and  upon  the  said  messuage  with  the  appurtenants ; 
and  the  defendant  then  represented  to  the  plaintiff  that  he  was  entitled  to 
sell  and  dispose  of  the  fixtures  and  articles  hereinafter  mentioned  and  set 
forth,  then  being  in  and  upon  the  said  messuage  with  the  appurtenants,  and 
the  defendant  being  desirous  of  disposing  of  all  his  interest  in  the  said  mes- 
suage and  of  his  interest  therein  and  in  the  said  term,  to  wit,  on  [4"C.], 
wrongfully  and  injuriously  intending  to  deceive,  defraud  and  injure  the 
plaintiff  in  this  behalf,  then  falsely,  fraudulently  and  deceitfully  represented 
and  asserted  to  the  plaintiff  that  the  fixtures  and  things  hereinafter  men- 
tioned, then  being  in  and  upon  the  said  messuage,  to  wit,  [_Sfc.  set  them  out^, 

and  being  of  great  value,  to  wit,  of  the  value  of  £ ,  were  the  property 

of  the  defendant  and  that  he  was  entitled  to  sell  and  dispose  of  the  said 
lease  of  the  said  messuage  with  the  appurtenants,  and  also  of  the  said  fix- 
tures and  articles  hereinbefore  mentioned  to  the  plaintiff;  whereupon  here- 
tofore, to  wit,  on  the  day  and  year  aforesaid,  the  plaintiff,  confiding  in  the 
said  representations  of  the  defendant,  at  the  request  of  the  defendant,  bar- 
gained with  him  to  buy  of  him  the  defendant's  interest  in  the  said  unexpired 
term  of  the  said  lease  of  the  said  messuage  with  the  appurtenants,  together 
with  certain  fixtures  and  effects  therein,  and  also  the  fixtures  and  articles 
hereinbefore  particularly  mentioned,  at  and  for  a  certain  sum  of  money,  to 
wit,  the  sum  of  £ ,  then  agreed  upon  between  the  plaintiff  and  the  de- 
fendant ;  and  the  plaintiff  then  paid  the  said  sum  of  money  to  the  defendant 
for  the  same,  whereas  in  truth  and  in  fact  the  said  fixtures  and  articles 
hereinbefore  mentioned,  were  not  then  or  at  any  other  time  the  property  of 
the  defendant,  nor  was  he  ever  entitled  to  sell  and  dispose  of  the  same  to 
the  plaintiff,  as  the  defendant  at  the  time  of  his  making  his  said  false  and 
deceitful  representations  well  knew  ;  and  the  plaintiff  further  saith,  that  the 
defendant  by  means  of  the  premises,  on  the  day  and  year  aforesaid,  falsely 
and  fraudulently  deceived  the  plaintiff  on  the  said  sale ;  and  that  afterwards 
and  after  the  expiration  of  the  said  lease  and  of  the  interest  of  the  plaintiff 
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in  the  said  premises,  to  wit,  on  [4c.]>  the  plaintiff  surrendered  and  yielded 
up  the  said  messuage  with  the  appurtenants,  and  was  forced  and  obhVed  to 
surrender  and  yield  up,  and  did  then  surrender  and  yield  up  the  fixtures  and 
articles  hereinbefore  in  that  behalf  mentioned  to  E.  F.  then  being  the  ground 
landlord  of  the  said  messuage,  as  and  then  being  fixtures  and  articles  be- 
longing to  the  freehold,  and  which  could  not  be  lawfully  removed  therefrom 
by  the  plaintiff,  without  receiving  any  compensation  or  value  for  the  same; 
To  the  damage,  &c. 


REFERENCES  TO  OTHER  FORMS,  &c. 


1.  Sy  an  Auctioneer  against  his  Employer  upon  his  implied  War- 
ranty that  he  had  authority  to  sell  the  Goods  put  up  to  Auction, 
showing  that  the  true  Owner  recovered  the  Value  against  the 
Plaintiff. 

Adamson  v.  Jarvis,  4  Bing.  QQ. 


2.  For  falsely  pretending  to  he  the  Principal,  Defendant  being  only 
Agent,  and  thereby  inducing  Plaintiff  to  accept  Bills. 

Dijster  V.  Butlije,  8  B.  k  Aid.  448. 


3.  For  Accepting  a  Bill  as  Agent  of  the  Drawee  without  his  autho- 
rity, per  quod  Plaintiff  sued  the  latter  as  Acceptor  and  failed  in 
his  suit. 

Polhill  V.  Waller,  3  B.  &  Adol.  114. 


4.  For  falsely  pretending  to  a  Person  icho  had  sold  Goods  to  Plain- 
tiff, that  Defendant  had  a  Lien  thereon,  and  thereby  inducing  such 
Person  to  withhold  the  Goods  from  Plaintiff. 

Green  v.  Button,  2  C.  M.  &  R.  707. 


5.   For  falsely  pretending  to  have  authority  from  Plaintiff's  Debtor, 
then  in  custody,    to    make   an    arrangement  for  him,  and  thereby 
inducing  Plaintiff  not  to  charge  the  Debtor  in  Execution. 
Hcnitt  V.  Melton,  1  C.  M.  &  R.  232. 
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6.  By  a   Sheriff  against  the  Plaintiff  in  a  former  Suit,  for  falsely 
representing  that  certain  Goods  belonged  to  the  Defendant  in  such 
former  Suit,    and  thereby  inducing  the  Sheriff  to   seize  them  in 
Execution^  whereby  he  was  sued,  ^c,  by  the  real  Owner,  6fc. 
Humphreys  v.  Pratt,  5  Bligh,  N.  S,  154. 


7.  By  a  Sheriff  against  an  Attorney  for  falsely  representing  that  a 
Prisoner  urns  another  man  (against  whom  the  Sheriff  had  detainers,) 
and  thereby  inducing  the  Sheriff  to  detain  him. 
Collins  V.  Evans,  5  Q.  B.  804. 


8.  By  a  Bailiff  for  falsely  representing  Goods  as  liable  to  distress, 
showing  Special  Damage. 

Rawlingsv.  Bell,  1  Com.  B.  951. 


9.  Por  selling  a  falsely  warranted   Gun  to  A.,  for  the  use  of  the 

Plaintiff,  which  afterwards  burst  and  injured  Plaintiff. 

Langridge  v.  Levy,  2  M.  &  W.  519  ;  S.  C.  in  Error,  4  M.  &  W.  337.  (0 


10.  Por  employing  an  Agent  to  sell  a  House,  who  falsely  represented 

that  it  was  Rate  Free. 

Fuller  V.  Wilson,  3  Q.  B.  58  ;  and  see  Cornfoot  v.  Foivke,  6  M.  &  W.  358 ; 

Collins  V.  Evans,  5  Q.  B.  804. 


11.  Por  falsely  representing  to  A.,  who  had  agreed  to  purchase  a 
Public  House  for  Defendant,  the  Amount  of  its  Receipts,  A. 
having  afterwards,  with  the  knowledge  of  the  Defendant,  commu- 
nicated such  Representation  to  Plaintiff,  who  was  thereby  induced 
to  become  the  Purchaser. 

Pilmore  v.  Hood,  4  B.  N.  C.  97;  S.  C.  7  Dowl.  136. 


12.  Against  the  Director  of  a  Bank  for  making  a  false  Report  as  to 
its  Solvency,  and  thereby  inducing  Plaintiff  to  purchase  Shares  in 

it. 

Taylor  v.  Ashton,  11  M.  &  W.  401. 

(i)  See  this  case  commented  on,  WinleihoUom  v.  Morgan,  10  M.  &  W.  109. 
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13.  For  falsely  representing  the  State  of  the  Norwich  Union  Insurance 
Company,  whereby  Plaintiff  was  induced  to  insure  in  it. 
Ponlifex  v.  Bigland,  3  M.  &  G.  63  ;  S.  C.  S  Sc.  N.  R.  390. 


14.  For  falsely  representing  to  Plaintiff  that  the  Pattern  of  some 
Handkerchiefs,  which  he  had  sent  to  Defendant,  was  a  registered 
one,  and  that  Plaintiff  would  he  proceeded  against  for  the  Piracy, 
and  thereby  inducing  Damage  to  Plaintiff. 

Barleij  v.  Walford,  15  L.  J.  369,  Q.  B. 


15.  For  falsely  representing  that  a  Claim  of  a  third  Person  on 
Government  would  be  paid,  and  thereby  inducing  Plaintiff  to 
advance  Money  to  such  third  Party. 

Turnley  v.  Macgregor,  6  M.  &  G.  46  ;   S.  C.  1  D.  &  L.  506. 


16.  For  false  Representions  as  to  the  Character,  Sfc.  of  third  Persons. 

Obs.— Case  lies  at  common  law  for  a  false  representation  as  to  the  character,  credit,  or 
circumstances  of  another  person,  in  order  that  he  may  obtain  credit,  &c., 
provided  the  party  making  the  representation  knew  it  was  untrue,  and  the  party 
to  whom  it  was  made  relied  upon  the  representation  and  sustained  an  wjury  by 
trusting  the  person  recommended;  Fusky  v.  Freeman,  3  T.  R.  51;  cases 
supra.  In  such  case  it  is  not  necessary  to  prove  that  the  defendant  was  actuated 
by  direct  malice  against  the  plaintiff,  or  anticipated  any  jjecuniary  advantage  to 
himself;  see  Fon>ter  v.  L/iarleii,6  Bing  396;  7  Bing.  105.  As  to  the  nature 
of  the  credit  given  and  injury  resulting  in  consequence  of  the  representation,  in 
order  to  fix  the  party  making  the  representation,  see  Corbett  v.  Broicn,  supra  ; 
]Je  Graves  V.  iimit/t,  2  Camp.  533;  Hutchinson  \.  Bell,  1  Taunt.  558.  By  9 
G.  4,  c.  14,  s.  G,  "  no  action  shall  bo  brought  to  charge  any  person  upon  or  by 
reason  of  any  representation  or  assurance  made  or  given  concerning  or  relatino- 
to  the  conduct,  credit,  trade,  ability,  or  dealing  of  any  other  person,  to  the  intend 
or  purpose  that  such  other  person  may  obtain  credit,  money,  or  goods  upon, 
unless  such  representation  or  assurance  be  made  in  writing  sig7icd  by  the  party 
to  be  charged  therewith."  (The  memorandum  need  not  be  stamped,  sec.  8.) 
See  Dtvaux  v.  Stuiid.eller,  (i  B.  N.  C.  84.  A  representation  by  the  defendant 
tbatmoney  might  be  safely  lent  to  A.  li.,  because  the  title  deeds  of  an  estate 
which  belonged  to  A.  B.  were  in  defendant's  possession,  and  that  nothing'- 
could  be  done  without  the  knowledge  of  the  defendant,  and  that  plaintiff  would 
be  safe  in  making  the  loan,  is  within  this  statute ;  Swan  v.  Fhillips,  8  A.  &  E. 
457  ;  and  see  form  of  declaration  there.  In  Lyde  v.  Barnard,  1  JM.  &  W.  lOlj 
the  Court  were  ccpially  divided  in  opinion  in  regard  to  the  true  construction  of 
the  word  ability  in  this  enactment;  two  of  the  judjjes.  Lord  Abinger  and 
Gurney  B  ,  thinking  it  applied  to  a  misreprcsentalicm  of  the  extenr  of  the 
incumbrances  upon  the  interest  of  a  third  person  in  certain  funds,  proposed  to 
be  transferred  by  him  to  the  plaintiff  as  a  security  for  the  payment  of  an  annuity 
to  be  granted  to  him  ;  and  Parke,  B.,  and  Alderson,  B.,  beiiig  of  opinion  tiiat  it 
did  not  apply  to  such  case.  It  is  observable  that  the  statute  renders  the  M^nature 
of  an  agent  insulheient ;  see  Hyde  v.  Johnsvn,  2  Bingh.  N.  C.  77(i.  The 
declaration  need  not  show  that  the  representation  was  in  writing:  see  1  Saund. 
27G,  note(l);  unlc,  123.  ^ 
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17.  For  inducing  the  Plaintiff  to  supply  a  third  Person  with  Goods, 

hy  a  fraudulent  Misrepresentation  of  his  Circumstances. 

Corbett  v.  Brown,  8  Bing.  33  ;  see  forms  Pasley  v.  Freeman,  3  T.  R,  51  ; 

Eyre  v.  Dunsford,  1  East,  318  ;  Haijcraft  v.  Creasy,  2  East,  92. 


18.  For  inducing  the  Plaintiff  to  employ  an  Agent  not  trustworthy. 
Forster  v.  Charles,  6  Bing.  396  ;  7  Bing.  105. 


19.  For  imitating  the  Labels  which  Plaintiff  put  on  the  Reels  on 
which  his  Thread  for  Sale  was  wound,  (j ) 
Commencement,  ante,  5.]  For  that  whereas  before  and  at  the  time  of 
the  committing  of  the  grievances  by  the  defendant  as  hereinafter  mentioned, 
the  plaintiff  carried  on,  and  still  doth  carry  on,  the  business  of  a  cotton 
merchant,  and  in  the  way  of  his  said  business  the  plaintiff  wound,  prepared, 
got  up  and  sold,  certain  thread  of  a  certain  quality,  and  got  up  in  a  certain 
manner.  And  whereas  the  plaintiff  had  before  then  caused  to  be  engraved 
and  printed  certain  labels,  which  he  was  then  accustomed  to  attach  to  the 
reels  upon  which  the  said  thread  was  wound  as  aforesaid,  and  to  the  packages 
in  which  the  same  was  sold  by  the  plaintiff,  such  labels  being  of  a  particular 

form  and  appearance,  and  having  thereon  the  words  " ,"  which  denoted 

the  name  of  the  said  thread,  by  which  name  the  same  was  then  commonly 
known,  whereby  the  plaintiff  before  and  until  the  times  of  committing  the 
grievances  next  mentioned  had  acquired  and  was  acquiring  great  gains  and 
profits  ;  yet  the  defendant,  well  knowing  the  several  premises,  but  intending  to 
injure  the  plaintiff  in  his  said  sale  of  the  said  thread,  heretofore,  to  wit,  on 
[^-c],  and  on  divers  other  days  and  times  between  that  day  and  the  com- 
mencement of  this  suit,  wrongfully,  injuriously,  deceitfully  and  fraudulently, 
against  the  will  and  without  the  licence  or  consent  of  the  said  plaintiff, 
prepared  and  made,  and  caused  to  be  prepared  and  made,  certain  other  labels 
or  papers  intended  to  represent  and  in  imitation  of  and  similar  in  appearance 
to  the  said  labels  of  the  plaintiff;  and  then  wrongfully,  injuriously,  deceitfully 
and  fraudulently,  and  without  the  plaintiff's  consent,  offered  for  sale  and  sold 
and  disposed  of  divers,  to  wit,  500,000  reels  of  thread,  and  500,000  packages 
of  thread  not  prepared  by  the  plaintiff,  with  such  imitation  labels  as  afore- 

(  ;■)  See  other  forms  and  the  law  upon  this  v.  Shmv,  2  Sim.  237.     In  the  case  of  a  patent 

subject  in   Sukes  v.   Sykes,  3  B.  Jk  C.  541  ;  article  a  penalty   of  50/.  (half  to  the  crown 

Blijield  V.  Paune,  4  B.  &  Ad.  410 ;  2  Chit.  and  the  other  moiety  to  the  informer  suing  for 

PI.  7th  ed.  520;   I  Harr.  Ind.572,  tit."  Case  the  same)  is  inflicted  upon  any  person  using, 

Deceit;"  Crawshaij  v.  Thompson,  4  M.  &  without  consent,  the  name  or  marks,  &c.  of 

G.   357.     For  making  counterfeit  medicines  the  patentee  ;  6   &  6  Will.  4,  c.   83,   s.  7, 

to  imitate  plaintiff's;  Morison  v.  Salmon,  2  Chit.  &  Huline  Col.  Stat.  789.    Principles  on 

M.  &.  G.  385.    Who  to  sue  for  the  imitation  j  which  equity  interferes  to  prevent  the  use  of 

Siwletonv.  Botlon,  3  Dougl.  293  j  Delondre  trade  marks,  Crojt  v.  Day,  7  Beav.  84. 
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said  so  prepared  and  made  by  the  defendant,  stuck  upon,  and  attached,  and 
affixed  thereto,  and  then  wrongfully  and  fraudulently  sold  the  said  reels  of 
thread  and  packages  of  thread,  with  such  imitation  labels  thereon,  under  the 
false  colour  and  pretence  that  the  same  were  the  thread  so  prepared  and  sold 
by  the  said  plaintiff  as  aforesaid,  (k)  By  reason  of  which  said  premises  the 
said  plaintiff  has  been    and   is  hindered   and   prevented   from  selling  and 

disposing  of  divers  large  quantities,  to  wit,  reels  and packages  of 

his  said  thread,  of  great  value,  to   wit,  of  the  value  of  £ ,  which  the 

plaintiff  would  otherwise  have  sold  and  disposed  of,  and  hath  been  and  is 
deprived  of  divers  great  gains  and  profits  which  woidd  otherwise  have 
accrued  to  him  from  the  sale  thereof,  and  also  by  means  of  the  premises 
divers  persons  have  been  and  are  induced  to  believe  and  do  suppose  that 
the  said  thread,  so  sold  by  the  defendant  as  aforesaid,  was  and  is  the  said 

thread  called thread,  wound  and  sold  by   the  plaintiff  as  aforesaid, 

whereby  the  fame,  credit  and  reputation  of  the  plaintiff  have  been  and  are 
much  prejudiced  and  deteriorated  ;  and  also  by  means  of  the  premises  the 
plaintiff  hath  been  much  injured  and  damnified  in  his  said  business  and 
otherwise  ;  To  the  damage.  Sec. 


HUNDRED. 


On  7^8  Geo.  4,  c.  31,  against  the  Hundred,  to  recover  Compensation 
for  Damage  done  to  Plaintiff's  House,  ^c.  by  Rioters. 

See  form.  Sec.  2  Chit.  PI.  7th  ed.  635  ;  Lowe  v.  Broxtowe,  S  ^.  Sz  Ad. 
650  ;  Ncrvcaslle  v.  Bioxtowe,  4  B,  &  Ad.  273  ;  see  Till  Adam  v.  Bristol, 
2  Ad.  &  E.  389;  Rex  v.  Bateman,  1  N.  &  M.  718  ;  Bisleij  v.  Salford,  11 
M.  &  W.  391. 

The  writ  may  be  served  on  the  constable,  2  W.  4,  c.  39,  s.  13. 

As  to  thrashing  machines,  see  2  &  3  W.  4,  c.  72. 


HUSBAND  AND  WIFE. 

For  Criminal  Conversation.  (/) 

Commencement,  ante,  5.]     For  that  the  defendant,  contriving  and  wrong- 

(fc)  See   Stikes  v.  Si/fce*  and  other  cases,  without  the  husband's  consent,  because  under 

iu})ra  ;   Ca»i/iam  v.  Johm,  2  Ves.  &  15.  218.  such   circumstances  there   may  be   a   second 

(/)  See    form,    2  Chit.    I'l.    7ih  cd.   483.  count  for  the   latter  griev;ince  ;  see  form   of 

Trespass  also  lies,  and  seems  to  be  the  usual  such  count,  Wiiismoie  v.  Greenhuuk,   \\  illes, 

form  of  action;  see  form,  post,  in  Tieipuas,  578.      In  James  v.  Biddingtnn,  6  C.    &   P. 

and  notes  there.     Tiie  plaintifl  must  pnve  a  590,    a    count   in  tiover   was  added  for  the 

valid  marriage  ;  Catheruood  \.  Caston,  \3  M.  wearing   apparel   wiiijh  the  wife   took  away 

&  \V.  361.     Case   is  the  best  form  of  action  with  her.     The   new  County  Courts  have  no 

where  lliere  is  a  doubt  whether  the  adultery  jurisdiction   in  actions  for  crim.  con. ;   9  & 

can  be  proved,  and  tin  re  is  a  giound  of  action  10  Vict.  c.  95,  s.  58,  ante,  510,  obs. 
for  enticing   away   or   harbouiing    the   wife 
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fully  and  unjustly  intending  to  injure  the  plaintiff,  and  to  deprive  him  of  the 
comfort,  fellowship,  society,  aid  and  assistance  of  E.  [the  wife's  christian 
name']  the  wife  of  the  plaintiff,  and  to  alienate  and  destroy  her  affection  for 

the  plaintiff,  heretofore,  to  wit,  on  the  day  of a.  d.  ,  \the 

day,  or  about  the  day,  the  first  act  of  adultery  can  he  proved],  and  on  divers 
other  days  and  times  after  that  day  and  before  the  commencement  of  this 
suit,  wrongfully  and  unjustly  debauched  and  carnally  knew  the  said  E.  then 
and  still  being  the  wife  of  the  plaintiff,  and  thereby  the  affection  of  the  said 
E.  for  the  plaintiff  was  then  alienated  and  destroyed  ;  and  also  by  means  of 
the  premises  the  plaintiff  hath  thence  hitherto  wholly  lost  and  been  deprived 
of  the  comfort,  fellowship  and  society  of  his  said  wife,  and  of  her  aid  and 
assistance  in  his  domestic  affairs,  which  the  plaintiff  during  all  that  time 
ought  to  have  had,  and  otherwise  might  and  would  have  had ;  To  the  da- 
mage of  the  plaintiff  of  £ ,  and  therefore  he  brings  his  suit,  &c. 


INDEMNITY. 


See  "  Landlord  ;"  and  Form  3,  post,  561, 


INNKEEPERS. 


Declaration  against  an  innkeeper  at  the  suit  of  a  guest  for  the  loss  of  his  goods; 
Jones  v.  Tyler,  2  Ad.  &  El.  522;  Dawson  v.  Chumney,  5  Q.  B.  164.  See  the  law  on 
this  subject,  id. ;  and  Kent  v.  Shuckurd,  2  B.  &  Ad.  803 ;  Doorman  v.  Jenkins,  2  A.  & 
E.  256  ;  Harr.  Ind.  tit.  "  Innkeeper ;"  Chit.  jun.  Contr.  4th  ed.,  Tnd.  in  vuc. ;  Story  on 
Bailments,  ch.  vi. ;  Bac.  Abridg.  "  Inns;"  Com.  Dig.  Act  or  Case  for  Negligence, 
B.  1,  and  tit.  '•  Pleader,"  2  Q. ;  Burn's  Justice,  "  Ale-houses  ;"  Hotel-keeper;  Jones  v. 
Osborne,  2  Chit.  R.  484  ;  Thompson  v.  Lacy,  3  B.  &  Al.  283.  Declaration  against  an 
innkeeper  for  refusing  to  receive  a  traveller,  and  plea  in  denial ;  Haicthorn  v.  Ham- 
mond, 1  C.  &  K.  404;  Ehee  v.  Outward,  5  T.  R.  143.  Indictment  lies  for  such  re- 
fusal; R.  v.  Ivers,  7  C.  &  P.  213;  6  M.  &  Sel.  393,  per  Holroyd,  J.  See  Fleas, 
post,  "■  Innkeepers."  For  turning  a  guest  out,  and  plea  in  excuse,  Fell  v.  Knight,  8 
M.  &  W.  269. 


LANDLORD  AND  TENANT.     See  "  Distresses,"  "  Reversion,"  "  Waste." 


Obs.  Case  lies  by  a  landlord  against  his  tenant  or  astrangerfor  voluntary  waste  committed 
during  the  tenancy,  or  by  a  party  entitled  to  the  immediate  reversion  against  the 
tenant  for  life,  kc.;  see  1  Saund.  323  b;  2  Saund.  252  b,  c,  &c.  ;  2  Stark.  Ev 
"  Waste;"  provided  the  plaintiff' have  a  vested  interest  at  the  time  of  the  com- 
mitting of  the  waste;  Bacon  v.  Smith,  1  Q.  B.  346.  In  the  instance  of  a 
tenant  neglecting  to  keep  tbe  premises  in  repair,  or  to  cultivate  according  to 
good  husbandry,  assumpsit  is  the  usual  and  would  seem  to  be  the  more  appro- 
priate remedy,  see  forms,  ante,  149  to  151  ;  but  the  mortgagee  of  a  lessee  for 
years  may  maintain  the  above  count  against  the  assignee  of  the  tenant.  Hitch- 
man  V.  Walton,  4  M.  &  W.  409.  It  has  been  held  that  case  for  permissive 
waste  does  not  lie  against  a  tenant  from  year  to  year,  Gibson  v.    Wells,   1 
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New  R.  290 ;  Torriano  v.  Young,  6  C.  &  P.  8 ;  Martin  v.  Gilham,  7  A.  &  E. 
542  ;  or  a  tenant  for  a  term  not  under  a  covenant  to  repair,  Heme  v.  Benibow, 
4  Taunt.  764.  Case  for  commissive  or  voliuitnry  uaste  lies  against  a  tenant, 
although  he  hold  under  a  lease  with  a  covenant  to  repair,  Kenlyside  v.  Thorn- 
ton, 2  Bla.  R.  1111;  2  Saund.  252  a,  h,  note;  or  commit  waste  whilst  holding 
over  after  notice  to  quit,  Buichelt  v.  Hornsbi/,  1  Camp.  300  ;  but  it  is  not  the 
proper  form  of  action  merely  for  not  repairing,  &c.  where  there  is  a  covenant  to 
leave  the  premises  in  such  repair  as  plaintiff  should  put  them  into,  for  such 
omission  cannot  be  called  waste,  Jones  v.  Hill,  7  Taunt.  392 ;  Burnett  v. 
J.yiich,  5  B.  &  C.  603.  As  to  what  is  waste,  see  Phillips  v.  Smith,  14  M.  &  W. 
589;  cutting  down  willow,  unless  shading  a  house,  or  protecting  from  a  stream, 
is  not  waste  ;  id.  A  tenant  who  plants  fruit  trees  for  sale  may  remove  them,  if 
not  too  aged  to  be  transplanted;    Wardell  v.  Usher,  3  Sc.  N.  R.  508. 


I 


1.  By  a  Landlord  for  Voluntanj  Waste,  hy  wjuring  the  Premises 
and  taking  down  and  removing  the  Plaintiff's  Fixtures,  (m) 

Co7nmencement,  ante,  5.]  For  that  whereas  before  and  at  the  times  of  the 
committing  of  the  grievances  by  the  defendant  as  hereinafter  mentioned,  a 
certain  messuage  or  dwelling-house  situate  in  the  county  aforesaid,  (n)  was 
in  the  possession  of  the  defendant  [or  "  of  one  E.  F."]  as  tenant  thereof  to 
the  plaintiff,  (o)  the  reversion  thereof  then  (p)  belonging  to  the  plaintiflf; 
yet  the  defendant,  well  knowing  the  premises,  but  contriving  wrongfully  and 
unjustly  intending  to  injure,  prejudice  and  aggrieve  the  plaintiff  in  his 
reversionary  estate  and  interest  of  and  in  the  said  dwelling-house  [fixtures 
and  effects],  with  the  appurtenants,  heretofore,  and  whilst  the  said  messuage 
and  dwelling-house,  [fixtures  and  effects],  so  were  in  the  possession  of  the 
defendant  [or  "  the  said  E.  F."]  as  such  tenant  thereof  to  the  plaintiff,  and 
whilst  the  plaintiff  was  so  interested  therein  as  aforesaid,  to  wit,  on  [<5'c.], 


(m)  See  other  forms,  Marti/'"  v.  Bradley, 

9  Bing.  26 ;  Taylor  v.  Stendall,  3  D.  cS;  L. 
161.  Case  for  inclosing  waste  land,  part  of 
the  premises  demised;  Queen's  College,  (J.t- 
ford,  V,  Haliett,  14  Last,  489.  For  opening 
door  in  a  wall  demised,  and  see  points  as  to 
form  of  declaration,  6;c.,   Yon7ig  v.  Spencer, 

10  B.  &  C.  145.  By  an  incoming  against 
an  outgoing  tenant  on  the  custom  of  the 
country  for  not  leaving  a  third  of  the  off- 
going  crop,  &c.;  Boraiton  v.  Green,  16  East, 
71. 

(n)  If  the  landlord  also  complain  of  the 
removal  of,  or  injury  to,  fixtures  which  belong 
to  the  premises,  and  which  the  tenant,  or  an 
execution  creditor,  or  sheriff,  k\c.  cannot  re- 
move, then  add  here,  "  with  the  appurte- 
nances, fixtures  and  effects  thereto  belonging, 
to  wit,  twenty  chimney  pieces,  twenty  grates, 
&c.  describing  them  us  in  troier.  If  by  the 
express  covenant  in  the  lease,  all  future  fix- 
tures, AlC.  set  up  on  the  premises,  are  to  be 
delivered  up  at  the  end  of  the  term  to  the 
landlord,  (see  H'e>t  v.  Hlakeunu,  2  M.  ic  U. 
7'29) ;  this  will  override  any  right  which  the 
tenant  would  otherwise  have  to  remove  them, 


on  the  ground  of  their  being  trade  fixtures  or 
otherwise,  see  Chit.  Contr.  Ind.  "  Fixtures;" 
Kaytor  v.  Cullinge,  1  Taunt.  19;  JMosiuu  v. 
Bradley,  9  Hing.  24  ;  Kx  parte  Beutlev,  2 
INIont.  Dea.  &  Ue  Gex,  591  ;  and  an  action 
on  the  case  will  lie  against  all  concerned  in 
the  removal,  Hilchman  v.  ll'alton,  4  iM.  &  \V. 
409;  in  this  case,  add  to  the  above  "  and 
which  said  fixtures  had  been  and  were  on  a 
certain  day,  to  wit,  on  [6;c.],  {day  of  grunting 
the  lease),  and  on  divers  other  days  between 
that  day  and  the  committing  of  tjie  grievances 
hereinafter  next  mentioned,  fixed  to  and  set  up, 
(Jotlouing  the  uords  of  the  lea^e),  in  and  uj  on 
the  said  premises,  and  which  were  then  in 
and  upon  and  did  tlien  belong  to  the  same." 

(())  No  variance,  though  cestui  rjue  trust 
actually  let,  but  plaintiff  was  his  trustee  with 
the  legal  title;  I'allance  v.  Savage,  7  Bing. 
595.  Alortgagor  tenant  to  mortgagee;  Far- 
tridge  v.  Bere,  5  B.  &  Aid.  604. 

(  p)  It  is  not  a  material  variance  to  allege, 
contrary  to  the  fact,  that  the  tenancy  and  re- 
version still  continue;  VowUs  v.  Miller,  3 
Taunt.  137. 
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and  on  divers  other  days  and  times  between  that  day  and  the  commence- 
ment of  this  suit,  wrongfully  and  unjustly,  without  the  leave  and  against  the 
will  of  the  plaintiff,  pulled  down,  broke  down,  broke  to  pieces,  prostrated, 
damaged  and  destroyed  divers  parts  of  the  said  messuage  or  dwelling-house, 
to  wit,  two  walls,  two  partitions,  two  ceilings,  two  doors,  fifty  panes  of 
glass  [^^c],  parcel  thereof,  (q)  [and  used  the  said  dwelling-house  in  so  bad,  , 
untenantlike  and  improper  a  manner,  that  the  same,  by  and  through  the 
improper  conduct  of  the  defendant  in  the  premises,  then  and  there  became 
and  was  greatly  dilapidated,  broken  down,  broken  to  pieces  and  damaged,  (r) 
And  also  during  the  said  tenancy,  to  wit,  on  the  several  days  and  times 
aforesaid,  wrongfully  and  injuriously  pulled  down,  detached  and  removed 
from  the  said  messuage  or  house  divers  fixtures  and  things,  to  wit,  [two 

ovens,  two  stoves,  <^'C.]  of  great  value,  to  wit,  of  the  value  of  £ ,  then 

being  in  the  said  messuage  or  dwelling-house,  and  affixed  and  annexed 
thereto  and  parcel  thereof,  and  being  of  great  value,  to  wit,  of  the  value  of 

£ ,  and  converted  and  disposed  of  the  same   to  the  defendant's  use, 

whereby  the  plaintiff  was  greatly  injured,  prejudiced  and  aggrieved  in  his 
reversionary  estate  and  interest  («)  of  and  in  the  said  messuage  or  dwelling- 
house,  with  the  appurtenants,  and  of  and  in  the  said  fixtures  and  things  so 
in  the  possession  and  occupation  of  the  defendant  [or  "  the  said  E.  F."]  as 
tenant  thereof  to  the  plaintiff  as  aforesaid.  [And  the  plaintiff  further  saitli, 
that  at  the  end  of  the  said  tenancy,  to  wit,  on  [<5'c.],  the  defendant  yielded 
and  delivered  up  to  the  plaintiff  the  said  messuage  or  dwelling-house  so 
damaged  and  dilapidated  as  aforesaid  ;  (t)  [a  coimt  in  trover  might  he  added 
to  this  count,  under  the  new  rules,  provided  all  mention  of  conversion  be  omitted 
in  the  first  count;  Weston  v.  Woodcock,  o  M.  &  W.  143 — 587]  ;  To  the 
damage  of  the  plaintiff  of  <£ ,  and  thereupon  he  brings  his  suit,  &c. 


2.  Landlord  against  Tenant  for  not  taking  care  of  Furniture^  6fc. 

State  that  "  the  defendant  became  and  was  tenant  to  the  plaintifl'of  a  cer- 
tain house,  with  certain  fixtures  and  furniture  of  the  plaintiff  therein,  at  a 


(9)  The  nature  or  kind  of  waste  should  be  trover  against  a   person  who  removes  them 

stated  according  to  the  fads,  see  2   Saund.  after   severance,    id.      When   otherwise,    see 

252  d,  e,  f ;  forms  in  trespass,  post,  "  Tres-  Channon  v.  Patch,  5  B.  &  C.  897. 

pass ;"  and   if  any  petmiaive  waste   be   in-  (1)    Omit    the    allegation     between     the 

tended  to  be  charged,  the  declaration  should  brackets  if  the  action  be  against  a  stranger, 

contain  words  accordingly ;  Martin  v.  Giiham,  not  against  the  tenant. 

7  A.  &  E.  546;aH(e,  p.  477,  n.(/j) ;  for  cutting  (s)  As  to  the  necessity  for  this  allegation, 
trees,  2  Chit.  PI  7lh  ed.  595.  Where  trees  are  see  post,  tit.  "  Reversion  ;"  Jackson  v.  Pesked, 
excepted  from  the  demise.  Trespass,  and  not  1  M.  &  Sel.  234;  Baxter  v.  Taiilor,  4  B.  & 
case,  for  cutting  them,  is  the  proper  form  of  Ad.  72  ;  Young  v.  Spencer,  10  B.  &C.  145; 
action  for  the  landlord  ;  Guodrifrht  v.  Vivian,  Tucker  v.  Newman,  11  A.  6c  E.  40. 

8  East,  190;  1  Saund.  322,  note  5;  Ward  {t)  Omit  this  allegation  if  the  tenancy 
V.Andrews,  2  Chit.  K.  636 ;  2  Camp.  491.  was  not  at  an  end  when  the  action  was 
Whether  the  trees  be  excepted  or  not,  the  brought,  or  the  action  be  against  a  stranger, 
landlord  may  in  general  mainiain  trespass  or  not  against  the  tenant. 
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rent,  [tij-c.] ;  the  said  fixtures,  [c^'c]  to  be  used  by  the  defendant  as  tenant 
during  the  term,"  and  then  charge  his  duty  to  take  due  care,  [^c]  during  the 
term ;  that  the  term  continued  and  defendant  had  the  use,  [4"C.] ;  yet  that  he 
did  not  take  due  care,  [<5j~c.]  during  the  term  ;  whereby  during  the  term,  to  wit, 
on  [dfcJ],  certain  of  the  said  fixtures,  [c^'C,]  to  wit,  [4'C-],  became  injured,  \J^'C.~\ 
See  Forms,  ante,  517,  130, 

— ♦ — 

3.   Tenant  against  Landlord  for  not  indemnifying  him  against  a 
Distress  for  Ground  Rent. 

See  form,  &c.,  Hancock  v.  Coffin,  8  Bing.  358.  Case  seems  to  be  the  appropriate 
form  of  action ;  see  Burnett  v.  Lynch,  5  B.  &  C.  609.  Tlie  common  count  in  as- 
sumpsit or  debt  for  money  paid  for  defendant  at  bis  request  would  lie,  where  the 
plaintiff  has  paid  the  arrears  to  prevent  a  sale,  otherwise  not;  and  to  recover  damages 
for  a  sale  under  a  distress,  &c.  or  expenses,  the  declaration  must  be  special;  Exall  v. 
Partridge,  8  T.  R.  308;   Moore  v.  Pt/rke,  11  East,  52. 


I 


4.  Sg  the  Assignor  against  the  Assignee  of  a  Lease  for  not  indemnify- 
ing him  against  the  Breaches  of  Covenant  after  the  Assignment. 

See  form,  &c.,  Burnett  v.  Lynch,  5  B.  &  C.  589.  Assumpsit  also  would,  it  seems, 
be  sustainable.  Covenant  does  not  lie  where  the  assignee  does  not  e.xecute  the  assign- 
ment, or  it  contains  no  covenant  by  him  to  pay  the  rent  and  perform  the  covenants; 
and  the  usual  words  of  assignment,  "  subject  to  the  rent,"  &c.  do  not  constitute  a  cove- 
nant by  the  assignee ;  see  Wolveridge  v.  Steivard,  1  C.  &,  M.  644  ;  ante,  484,  n.  (j). 


5.  Sy  a  Tenant,  not  bound  to  repair,  against  his  Landlord,  who  had 
commenced  repairing,  for  not  doing  the  Mepairs  in  a  proper 
Manner. 

Commencement,  ante,  5.]  For  that  whereas  before  and  at  the  time  of  the 
committing  of  the  grievances  hereinafter  mentioned,  the  plaintiff  was  tenant 
to  the  defendant  of  a  certain  messuage,  to  wit,  for  one  year,  and  so  on  from 
year  to  year,  for  so  long  a  time  as  the  plaintiff  and  defendant  should  re- 
spectively please ;  and  the  said  messuage  was  then  seriously  dilapidated  and 
much  out  of  repair,  and  was  in  part  not  fit  for  occupation  ;  and  the  defend- 
ant had  thereupon,  with  the  plaintifFs  permission,  to  wit,  on  [<5'c.],  entered 
upon  and  in  part  performed,  and  had  in  progress,  certain  repairs  necessary 
and  proper  to  he  done  to  and  in  the  said  messuage  upon  that  occasion,  and 
which  the  plaintiff  was  not  bound  or  under  any  legal  or  just  obligation  to 
do  or  perform,  and  thereupon  it  then  became  and  was  the  defendant's  duty, 
having  so  entered  upon  the  said  repairs,  to  use  due  care,  skill  and  diligence 
in  performing,  proceeding  with  and  completing  the  same,  so  that  the  plaintiff 
might  not  sustain  any  unnecessary  damage  or  injury  in  regard  to  his  use  and 
occupation  and  enjoyment  of  the  said  messuage  as  such  tenant,  by  reason  of 
the  said  repairs  being  left  unfinished  or  incomplete  during  an  unreasonable 
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time ;  yet  the  defendant,  not  regarding  his  duty  in  that  behalf,  did  not  nor 
would  use  due  care,  skill  or  diligence  in  performing,  proceeding  with,  or 
completing  the  said  repairs,  so  that  the  plaintiff  might  not  sustain  unneces- 
sary damage  and  injury  in  regard  to  his  use,  occupation  and  enjoyment  of 
the  said  messuage  as  such  tenant ;  but  then  and  for  a  long  time,  to  wit, 
until  the  commencement  of  (his  suit,  wrongfully  neglected  and  refused  so  to 
do,  and  by  reason  thereof,  and  of  the  carelessness,  unskilfulness  and  im-  ■ 
proper  conduct  and  default  of  the  defendant  in  that  behalf,  the  said  messuage 
became  and  was  greatly  and  unnecessarily  injured  and  damaged,  and  the  said 
repairs  were  not  proceeded  with,  done  or  performed  within  a  reasonable  time, 
although  such  time  hath  long  since  elapsed ;  and  thereby  the  plaintiff  was 
put  to  great  and  unnecessary  inconvenience  and  loss  in  regard  to  his  use, 
occupation  and  enjoyment  of  the  said  messuage,  and  was  during  the  said 
time  deprived  of  the  use  of  a  great  part  thereof,  and  then  incurred  a  great 
expense,  to  wit,  £10,  in  repairing  the  said  messuage,  which  would  not  have 
been  necessary  had  the  defendant  performed  his  said  duty;  and  the  plaintiff 
by  reason  of  the  committing  of  the  said  grievances  was  and  is  otherwise 
injured  ;  To  the  damage,  &c. 

— ♦ — 

6.  By  a  Lodger  against  his  Landlord  for  obstructing  him  in  the  Use 

of  the  Bell,  &!C. 

Undenvood  v.  Burrows,  7  C.  &  P.  2(3. 


LIBEL  AND  SLANDER. 

Obs.  See  in  general  Com.  Dig.  "Act.  on  the  Case  for  Defamation;"  Bac.  Abr.  "  Li- 
bels;" Vin.  Abr.  "  Slander;"  Stark.  Evid.  "  Libel;"  Harr.  Ind.  "  Defamation;" 
and  Cooke  on  Defamation. 
As  to  costs,  see  3  &  4  Vict.  c.  24;  ante,  510.  A  judge  may  certify  to  give 
the  plaintiff  his  costs  when  the  damages  are  under  40s.;  Foster  v.  Painter, 
8  M.  &  W.  395.  The  new  County  Courts  have  no  jurisdictions  in  these  actions; 
ante,  510,  obs. 
Verbal  slander  is  actionable,  icithout  special  damage. 

1.  When  it  contains  an  iinpiitation  of  some  crime  liable  to  temporal  punishment, 
Fleming  v.  Power,  10  U.  ik  W.  5fi4;  4  Co.  Rep.  16,  as  theft,  &c.,  Curtis  v. 
Curtis,  10  Bing.  447 ;   Roiocliffc  v.  Edmunds,  7  M.  &:  W.  12. 

2.  When  it  is  spoken  of  the  plaintiff  concerning  his  office,  (Com.  Dig.  Act.  on 
Case,  Def.  D.  13;  Lumby  v.  Allduy,  1  C.  &  J.  301);  profession,  (Com.  Dig. 
supra,  D.  22);  trade  or  business,  id.  D.  25,  and  is  calculated  to  injure  him  in 
such  character,  as  by  imputing  to  him  unfitness  for  the  office,  profession,  &c. 
in  consequence  of  want  of  skill,  Redman  v.  Pi/ne,  1  Mod.  19;  or  dishonesty,  (but 
not  mere  inmiorality,  unless  connected  with  the  exercise  of  the  profession,  Ai/re 
v.  Craven,  2  A.  &  E.  2 ;  Lumhi/  v.  Allduy,  supra;  or  trade,  &:c.,  Brt/ne  v. 
Cooper,  5  M.  &  W.  249),  e.  g.  by  in)put:ng  to  a  physician  want  of  legal  qualifi- 
cation to  practise  his  profession,  Collins  v.  Carnegie,  1  A.  &  E.  695 ;  or  to  an 
attorney  misconduct  in  his  profession,  Boi/dtll  v.  Jones,  4  M.  &  W.  446;  Dot/ley 
v.  Roberts,  3  li.  N.  C.  835;  and  sec  Hearne  v.  Slowetl,  12  A.  &  E.  719;  or  to 
a  tradesman  insolvency,  &c.  in  trade,  Eaton  v.  Jones,  1  Dowl.  N.  S.  602;  Jo7ies 
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V.  Littler,  7  M.  &  W.  423 ;  or  to  a  shipowner  that  his  ship  was  not  seaworthy, 
Ingram  v.  Lawson,  6  Bing.  N.  C.  212. 

Verbal  slander  is  actionable,  with  special  damage, 

3.  If  the  words  themselves  be  of  a  disparaging  nature,  such  as  "  swindler," 
"  rogue,"  &c..  Kel/i/  v.  Partington,  5  B.  &  Adol.  645,  and  they  be  false  and 
malicious,  though  tliey  do  not  impute  any  crime,  nor  are  spoken  of  the  plaintiff 
in  the  way  of  his  office,  &'c. 

4.  A  written  libel  is  actionable  which  contains  imputations  coming  under  any  of 
the  preceding  heads,  or  which  imputes  conduct  to  the  jjlaintitt'  disgraceful, 
Digby  V.  Thojtipson,  4  B.  &  Adol.  821  ;  immoral,  Tuam  v.  Robertson,  5  Bing. 
17;  irreligious  or  hypocritical,  Leicester  v.  Walter,  3  Camp.  214,  n. ;  Chureh- 
hill  V  Hunt,  2  B.  &  Aid.  685 ;  or  indeed  which  tends  in  any  way  to  degrade 
the  plaintiftj  as  by  averring  that  he  had  insulted  a  female  and  was  guilty  of  gross 
misconduct,  Clement  v.  Chivis,  9  B.  &  C.  172 ;  or  to  disparage.  Cheese  v.  Scales, 
10  M.  &  W.  488;  or  even  ridicule  him,  Cook  v.  Ward,  6  Bing.  409;  2  Wils. 
403  ;  Digbi/  v.  Thompson,  4  B.  &  Ad.  821.  As  to  libels  on  public  characters  ; 
Parmiter  v.  Couplund,  6  M.  &  W.  105. 

Declaration. — A  declaration  for  defamation  should  in  general  consist  of  the  fol- 
lowing parts: — 
(a)  The  Inducement. — This  is  necessary  when  the  words  complained  of  do  not,  in 
their  usual  sense  and  on  the  face  of  them,  contain  an  actionable  charge.  When 
tliis  is  the  case,  extrinsic  facts  (which  are  material  and  traversable)  are  intro- 
duced by  prefatory  averment;  see  Solomon  v.  Lawson,  15  L.  J.  253,  Q.  B. 
Thus  if  the  charge  be  that  plaintiff  was  Jorsivorn  (not  perjured),  there  must  be 
an  introductory  allegation  that  he  had  been  a  witness  in  a  judicial  proceeding; 
Holt  V.  Scholefield,  6  T.  R.  691  ;  Hall  v.  Weeden,  8  D.  &  R.  140.  If  it  be 
that  plaintiff "  set  fire  to  a  house,"  aver  that  the  house  had  been  feloniously 
burnt,  or  that  plaintiff  had  insured  his  house,  and  that  it  was  burnt,  and  that 
defendant  meant  plaintiff  feloniously  set  it  on  fire  to  defraud  the  office,  &c. ; 
Sweetapple  v.  Jesse,  5  B.  &  Ad.  27;  West  v.  Smith,  4  Dowl.  703;  Rigby  v. 
Heron,  1  Jurist,  558;  2  Har.  Dig.  2429,  i\  C.  If  it  be  that  plaintiff  was  "  a 
man  Fridai/,"  there  must  be  an  inducement  that  by  the  words  "man  Friday," 
degradation  and  subserviency  were  meant ;  Forbes  v.  King,  1  Dowl.  672.  If 
the  charge  be  "  you  are  a  regular  prover  under  bankruptcies,"  there  must  be  an 
inducement  that  the  words  had  been  used  to  import  a  proof  of  fictitious  debts ; 
Alexander  v.  Angle,  1  C.  &  J.  143;  7  Bing.  119,  S.  C  So  a  charge  that 
plaintiff  is  a  "  black  sheep"  may  be  explained  as  imputing  a  charge  of  bad 
character;  M'Gregor  v.  Oregon/,  11  M.  &  W.  287.  A  declaration  in  the 
circular  of  the  Society  fur  the  Protection  of  Trade  against  Swindlers  stated  that 
plaintiff  "  was  improper  to  be  balloted  for,  &c.  as  a  member,  &c.;"  innuendo, 
that  he  was  a  stvindler ;  this  was  held  bad  for  want  of  an  inducement,  that  the 
society  used  such  form  of  circular  to  import  that  the  person  mentioned  therein 
was  a'swindler;  Goldstein  v.  Fuss,  2  Y.  &  J.  146;  4  Bing.  489;  6  B.  8c  C.  154; 
Evans  V.  Harlow,  5  Q.  B.  624.  See  also  the  late  case  of  a  charge  of  robbery  of 
tan  money,  ])at/  v.  Robinson,  in  error,  1  Ad.  &  E.  554;  and  Wheeler  v. 
Haynes,  9  A.  &  E.  286.  If  the  words  per  se  import  felony,  but  plaintiff  charges 
they  meant  fraud,  he  should  have  an  inducement  accordingly ;  id. ;  see  Jackson 
V.  Adams,  2  Bing.  N.  C.  402.  Charge  against  a  physician  of  adultery,  what 
inducement  necessary,  Ayrev.  Craven,  2  A.  &  E.  2.  The  forms  of  declarations 
for  libel  or  slander  on  parties  in  their  office,  profession  or  trade,  also  illustrate 
this  rule,  it  being  essential  in  such  cases  to  preface  that  the  parties  held  the 
office,  or  conducted  the  profession,  &c. ;  see  post,  570,  571. 
But  where  written  or  printed  matter  in  itself  imports  actionable  defamation,  no 
statement  of  extrinsic  facts  is  necessary;  Harvey  v.  French,  1  C.  &  M.  1 1 ;  Day 
V.  Robinson,  1  Ad  &  E.  558.  As  in  the  case  of  a  charge  of"  theft,"  or  "  rob- 
bery," Rcwcliff'e  V.  Edmunds,  7  M.  &r  W.  12;  or  "that  plaintiff  had  been 
guilty  of  an  offence  for  which  lie  could  be  transported;"  Tomlinson  v.  Brittle- 
bank,  i  B.  &  Ad.  030;  Shm-manv.  Button,  10  Bing.  402;  Curtis  \:  Curtis,  10 
Bing.  447.  So  where  a  libel  contained  a  general  charge  of  insolvency,  ending 
with  an  allegation  that  the  plaintiff  was  "  a  man  of  straw,"  it  was  held  that  nii 
inducement  explaining  these  latter  words  was  superfluous  Eaton  v.  Junes,  1 
Dowl.  602. 
In  these  cases  of  unnecessary  inducements  of  immaterial  facts,  the  plaintifl'  need 
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not  prove  such  facts  if  the  words  themselves  support  the  imputation  complained 
of;  Cox  V.  Thomason,  2  C.  &  J.  362;  Heming  v.  Power,  10  M.  &  W.  564. 
The  statement  in  a  libel  or  slander  of  a  particular  fact  is  an  admission  thereof, 
rendering  plaintiff's  proof  of  such  fact  unnecessary ;  1  Stark.  Sla.  2d  ed.  392, 
397,  85;  Jones  v.  Stevens,  11  Price,  235.  "Where  the  inducement  is  material, 
there  must  be  a  colloquium  or  allegation  that  the  libel  or  slander  was  "  of  and 
concerning  such  matter;"  post. 

(b)  The  Colloquium — or  statement  that  the  libel  was  composed  and  published,  or 
the  slander  spoken  and  published,  "  of  and  concerning  the  plaintiff;"  and  this  is 
essential,  although  it  be  averred  that  defendant  published  "with  intent"  to 
impute  the  ofience,  &c.  to  the  plaintiff;  see  1  Saund.  242  b,  n.  3 ;  Baker  v. 
Wilkinson,  1  Car.  &  M.  400.  And  a  declaration  which  stated  that  defendant 
published  a  libel,  containing  the  false  and  scandalous  matter  following,  without 
alleging  that  such  matter  was  "  of  and  concerning  the  plaintiff,"  and  then  set 
out  the  libel,  which  did  not  on  the  face  of  it  relate  to  the  plaintiff,  and  did  not 
connect  him  with  it  by  innuendo,  was  held  bad  on  a  writ  of  error;  Clement  v. 
Fis/ier,  7  B.  &  C.  459. 

Where  there  is  necessarily  a  special  inducement  of  extrinsic  facts  to  render  the 
libel  for  words  actionable,  see  u7ite,  (a),  there  must  also  be  a  colloquium  that 
the  libel  or  words  were  published  "  of  and  concerning"  the  matters  in  the  in- 
ducement (as  "  of  and  concerning  the  felony,"  or  "  fire,"  &c.  or  "  of  or  con- 
cerning the  plaintiff  in  his  said  trade,"  &c.  or  generally  "  of  and  concerning 
the  matters  aforesaid");   1  Saund.  242  b,  n.  3. 

Where  several  matters  are  stated  in  the  inducement,  and  it  is  alleged  that  the 
scandal  was  published  "  of  and  concerning  the  matters  aforesaid,"  there  will  be 
no  variance,  although  some  of  the  introductory  mattei-s  be  not  proved  as  laid, 
provided  the  latter  do  not  bear  essentially  upon  the  libel,  and  affect  its  character, 
and  enough  be  left  to  render  it  actionable;  Heming  v.  Power,  10  M.  &  W.  564. 
The  allegations  may  often  be  taken  distributively ;  see  May  v.  Brown,  3  B.  & 
C.  113;  Cox  V.  Thomason,  2  C.  &  J.  362.  Inducement  and  colloquium  of  two 
trades;  proof  of  one  only  to  which  the  woi-ds  related  held  sufficient;  see  id.; 
Figgins  V.  Cogswell,  3  M.  &  Sel.  369;  cited  by  Tindal,  C.  J.,  in  Chalmers  v. 
Shackle,  6  C.  &  P.  477;  Rutherford  v.  Eva?is,  6  Bing.  451 ;  Hall  v.  S?tiith,  1 
M.  &  Sel.  287.  But  the  innuendo  sometimes  binds  the  plaintiff  to  proof  of  both 
the  trades,  see  Sellers  v.  Till,  4  B.  &  C.  056 ;  and  the  plaintiff  cannot  at  the 
trial  give  a  different  meaning  to  the  words  than  that  pointed  out  in  the  innuendo; 
Williams  v.  Stolt,  1  C.  &  M.  675. 

Where  the  actionable  words  are  stated  to  have  been  spoken  to  a  plaintiff,  "  r/ou 
are"  &c.  it  seems  to  be  sufficient  to  laj'  a  colloquium  or  discourse  with  him, 
without  an  express  averment  that  the  words  were  spoken  "  of  and  concerning 
him."  If  the  slander  be  laid  in  the  third  person  "  he  is"  &c.  the  words  "  of  and 
concerning  the  plaintiff"  are  necessary,  although  there  be  the  colloquium  and 
an  innuendo,  otherwise  the  declaration  is  specially  demurrable;  1  Chitty  PI. 
7th  ed.  420.  If  there  be  also  no  colloquium,  the  declaration  is  substantially 
bad  ;  see  supra,  (b). 

(c)  The  Publication,  post,  568,  note  (d), 

(d)  The  Statement  of  the  scandalous  Matter. — It  is  a  rule  that  in  an  action  for 
defamation,  the  libel  or  verbal  slander  must  be  set  out  m  hac  verba.  The  very 
words  must  be  stated,  in  order  that  the  Court  may  see  that  the  charge  be  action- 
able as  a  libel  or  slander.  "  If  it  were  sufficient  to  state  merely  the  effect  of  the 
words,  any  person  would  be  at  liberty  to  sivear  as  to  the  effect  of  the  words, 
without  stating  any  precise  words;  and  even  if  the  witness  did  state  precise 
words,  the  jury  would  have  to  judge  of  their  legal  effect,  whereas  that  is  gene- 
rally to  be  decided  by  the  Court.  Words  innocent  in  themselves  might  by  the 
witness  be  perverted  from  their  true  meaning,  or  be  by  the  jury  so  interpreted 
as  to  make  a  defendant  clearly  liable  at  law.  It  is  not  expedient  to  blend 
questions  of  law  and  fact  together;  the  most  useful  object  of  all  systems  of 
pleading  is  to  separate  them;  it  ought  therefore  to  appear  to  the  Court  upon  the 
face  of  the  declaration,  by  the  words  or  signs  themselves,  that  they  are  sufficient 
to  support  such  innuendoes  or  averments  as  may  be  necessary  to  appl}'  to  the 
subject;  that  they  may  bear  the  interpretation  put  on  them,  and  present  the 
injury  which  is  charged  to  have  resulted  from  them ;"  per  Lord  Abinger,  C.  B., 
ill  Gutsule  V.  Mathers,  1  M.  &  W.  495.     Therefore  in  that  case,  although  the 
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words  were  actionable  only  in  respect  of  special  damage,  the  Court  arrested  the 
judgment  after  verdict,  because  the  declaration  only  charged  that  the  defendant 
"  falsely  and  maliciously  asserted  und  reprcHented  in  the  presence,  &c.  that  the 
tulips  were  stolen  property  ;"  and  see  Harrison  v.  Bcvliigton,  8  C.  &  P.  708  ;  and 
Solomon  V.  Lawson,  15  L.  J    257,  Q   B.     A  declaration  is  also  bad  if  it  state 
that  the  defendant  published  libellous  matters  "  in  substance  as  follows,"  setting 
out  the   libel,   U'ri^/it  v.  ('Ae?nt)its,3  B.  &  Al.  50,'];  or  " purporting"  that  Szc, 
Wood  V.  Broirn,  (3  Taunt.  169.     So  a  declaration  for  slander,  that  defendant 
falsely  and  maliciously  "  charged  and  asserted  and  accused  plaintiff  of  being  in 
insolvent  circumstances,"  is  bad;   Couk  v.  Cor,  3  M.  &  Sel.  110;  see  Blizard 
V.  Kel/i/,  2  B.  &,  C.  283.     The  judge  may  amend  a  variance  at  the  trial,  or 
direct  the  precise  words  to  be  indorsed  on  the  record;   Smith  v.  Knoiveldson,  2 
M.  &  G.  565 ;  S.  C.  9  Dowl.  402.     As  to  setting  out  part  of  a  sentence, 
Rullierford  v.  Evans,  G  Bing.  451 ;  4  C.  &  P.  74.     As  to  setting  out  continu- 
ously sentences  which  are  divided  by  others  in  the  libel,  see  1  Stark.  Sla.  2d  ed. 
380;  2  Chit.  PI.  7th  ed.  465,  note  (/j).     Defamation  in  a  foreign   language 
should  be  set  out  in  that  language  {Zenobio  v.  Ax  tell,  6  T.  R.  162;   1  Saund. 
242  a,  note;   1  Chit.  PI.  7th  ed.  421  ;  Jenkins  v.  Phillips,  9  C.  &  P.  766),  with 
an  averment  "  that  the  words  aforesaid  signified  and  meant,  and  were  then 
understood  to  mean  in  the  English  language  as  follows,  that  is  to  say,  &c." 
(e)   The  Innuendoes. — It  is  a  rule  tliat  an  innuendo  must  not  itself  introduce  new 
matter  or  a  rtew  charge,  its  office  being  merely  to  point  the  meaning  of  the 
words  used  by  reference  to  a  prior  inducement;   1  Saund.  213,  note  4;    1  Chit, 
PI.  7th  ed.;   Dai/  v.  Robinson,  1    Ad.  &  E.  554.     It  is  only  legitimately  used 
where  it  applies  or  explains  what  is  already  expressed;  for  instance,  there  is  a 
colloquium  or  allegation,  that  the  words  were  spoken  "  of  and  concerning  the 
plaintiff',"  then  the  scandal  is  stated,  and  the  innuendo  applies  it  to  the  plaintiff; 
or  there  is  an  inducement  of  special  matter,  with  a  colloquium  "  of  and  con- 
cerning such  matter,"  and  then  after  stating  the  libel  or  words,  the  innuendo 
shows  the  particular  meaning  thereof  as  applied  to  such  special  matter;    see 
Form  2,  infra,  569.     The  innuendo  is  bad  if  it  alter  or  enlarge  the  sense  of  the 
libel  or  words  set  out,  without  a  special  inducement  and  a  colloquium  concerning 
it,  to  support  such  innuendo ;   1  Saund.  243,  n.  4 ;   1  Chit.  PI.  7th  ed.  423  ;   Hall 
V.  Blundy,  1  Y.  &  J.  480;    Wheeler  v.  Hai/nes,  9  A.  &  E.  286.     Thus  a  decla- 
ration not  showing  by  a  proper  allegation  tliat  words  were  spoken  concerning  a 
suit  pending,  in  which  the  ])lointiff  was  a  witness,  and  charging  that  defendant 
said  "  he  is  forsworn,"  "  meaning  that  the  plaintiff  had  committed  perjury,"  is 
bad  ;   Hawkes  v.  Hawkey,  8  East,  427  ;    Holt  v.  Scholejicld,  6  T.  II.  691.    "  You 
(the  plaintifi")  are  a  regular  prover  under  bankruptcies  {meaning  that  plaintiff 
was  accustomed  to  prove  fictitious  debts  under  commissions  of  bankrupt),"  bad; 
the  iiuuiendo  not  being  supported  by  an  inducement  that  the  words  had  been  so 
before  used,  &c.;  Alexander  v.  Angle,   1  C.  &  J.  143;   7  Bing.  119.     Instance 
as  to  innuendo,  &c.  in  an  action  for  imjjuting  that  plaintiff  set  fire  to  his  own 
barn,  &c.  Sireelapplcv.Jessc,  5  B.  &  Ad.  27  ;    West  v.  Smith,  4  Dowl.  703.     So 
where  a  declaration  set  out  this  libel,  "  Society  of  Guardians  for  the  Protection  of 
Trade  against  Swindlers  and  Sharpers,  &c.     I  (meaning  defendant)  am  directed 
to  inform  you  that  A.  B.  (plaintiff)  is  reported  to  the  society  as  improper  to  be 
proposed  to  be  balloted  for  as  a  member  thereof,"  "  thereby  meaning  that 
plaintiff  was  a  swindler  and  sh.arper,  and  an  improper  person  to  be  a  member  of 
the  said  society  :"  Held,  in  arrest  of  judgment,  that  the  innuendo  could  not  be 
supported  without  a  previous  averment,  that  it  was  the  custom  of  the  society  to 
designate  swindlers  and  sharpers  In/  the  terms,  "  improper  persons  to  be  inembers" 
of  that  society;  and  that  it  did  not  appear  that  the  society  desrribed  in  the  libel 
was  the  society  described  in  the  introductory  part  of  the  declaration,  and  that 
the  defect  was  not  cured  by  verdict ;  Goldstein  v.  Foss  (in  error),  2  Y.  &:  J.  146 ; 
4  Bing.  489;    6  B.  &  C.  154;    2  C.  &  P.  252.     An  alleged  libel  charged  the 
defendant  with  advertising  in  order  to  discover  where  property  of  the  jiiaintifF 
was;  innuendo  that  defendant  thereby  meant  that  plaintiff  was  guilty  of  fraudu- 
lently concealing  his  property;  held  too  large  ;   Levyx.  Gompcrtz,  9  A.  iv  E. 
282.    But  when  written  or  printed  matter  in  i/scZ/'imports  a  libel  on  the  plainlilf, 
no  statement  of  extrinsic  circumstances  by  way  of  inducement  is  necessary,  and 
an  iniHiendo  improperly  enlarging  the  sense  will  be  rejected  as  surplusagi' ;  Day 
V.  Robinson,   I  Ad.  &  E.  558.     Thus  in  Harvey  v.  French,  1  C.  &  M.  H,  the 
r  p  2 
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declaration  stated  that  the  defendant  published  of  and  concerning  the  plaintfff 
the  false,  &c.  matter  following :  "  Threatening  Letters.  The  Middlesex  grand 
jury  have  returned  a  true  bill  against  a  gentleman  of  some  property  named 
French,  meaning  the  plaintiff.''  Innuendo  "  with  this,  that  the  said  plaintiff 
will  verify  that  the  defendant  thereby  then  meant  to  insinuate  and  have  it  un- 
derstood that  the  plaintiff  had  been  suspected  to  have  been  and  had  been  guilty 
of  the  offence  of  sending  a  letter  without  any  name  or  signature  thereto  sub- 
scribed, directed  to  one  Trotter,  threatening  to  kill  and  murder  the  said  Trotter, 
a  subject  of  this  realm,  with  a  view  and  intent  to  extort;"  and  it  was  held  that 
this  innuendo  was  bad,  there  being  no  introductory  averments  to  warrant  it, 
but  that  the  publication  was  lihellous  per  se,  therefore  the  innuendo  might  be 
rejected  as  surplusage.  AVhere  the  scandal  is  susceptible  of  one  of  two  meanings, 
as  fraud  or  felony,  an  innuendo,  which  adopts  one  meaning  and  gives  a  specific 
character  to  the  slandei",  and  which  innuendo  is  not  therefore  on  the  face  of  the 
declaration  a  bad  one,  becomes  a  material  part  of  the  issue,  and  cannot  be 
rejected;  Smith  v.  Camden,  3  Camp  461  ;  Dai/  v.  Robinson,  1  Ad.  &  E.  554; 
Williams  V.  Stott,  1  C.  &  M.  687;  Harvei/  v/French,  1  C.  &  M.  11 ;  Mai/  v. 
Brou-n,  3  B.  &  C.  128;  and  see  Hughes  v.  Rees,  4  M.  &  W.  204. 

An  innuendo  is  very  frequently  used  without  occasion.  Where  there  is  an  allega- 
tion that  the  words  were  spoken  "  of  and  conceniing  the  plaintiff,"  and  the  words 
as  set  out  either  state  his  name  or  mention  him  thus,  "you"  or  "  he,"  and  the 
slanderous  matter  is  charged  absolutely  and  affirmatively,  an  innuendo,  as 
("meaning  the  plaintiff")  would  seem  to  be  unnecessary.  Where  the  words 
import  a  charge  of  crime,  and  the  action  is  for  that  charge,  an  innuendo  ex- 
plaining their  meaning  is  not  necessary  ;  as  "  he  is  a  thief,"  or  "  he  robbed  me," 
Tomlinson  v,  Brittlebank,  4  B.  &  Ad.  630,  or  "  you  have  done  an  act  for  which 
I  can  transport  you,"  Curtis  v.  Curtis,  10  Bing.  447.  The  innuendo  must  not 
introduce  new  facts  quite  distinct  from  the  words  charged  to  have  been  spoken, 
or  it  will  be  bad;  see  Dai/  v.  Robinson,  1  Ad.  &  E.  554;  Griffiths  v.  Lewis,  15 
L.  J.  249,  Q.  B.  But  where  the  words  are  put  interrogatively,  as  "  who  stole 
the  horse?"  an  innuendo  applying  them  to  the  plaintiff,  and  stating  that  de- 
fendant meant  that  he  stole  the  horse,  is  essential;  Jackson  v.  Adams,  2  Bing. 
N.  C.  408.  Where  in  an  action  for  a  libel,  containing  matters  and  criticisms 
of  a  general  nature  evidently  not  alluding  to  the  plaintiff,  and  also  a  specific 
charge  against  him,  the  plaintiff,  in  his  declaration,  set  out  the  general  matter, 
and  introduced  in  so  doing  a  great  variety  of  superfluous  innuendoes,  by  which 
the  plaintiff  applied  such  matter  to  himself,  though  evidently  not  meant  to  refer 
to  him  ;  Denman,  C.  J.,  at  the  trial  refused  to  strike  out  such  innuendoes;  and 
the  jury  gave  a  general  verdict  negativing  the  latter  innuendoes;  Prudhomme  v. 
Fraser,  1  M.  &  R,ob.  435.  The  Court  however  afterwards  allowed  the  plaintiff 
to  retain  his  verdict  for  that  part  of  the  libel  which  related  specifically  to  him, 
and  which  was  capable  of  separation  from  the  rest,  but  gave  the  defendant  costs 
as  to  the  part  negatived  by  the  jury  ;  2  Ad.  &  E.  645. 

(f)  The  Damage. — Where  particular  damage  is  the  gist  of  the  action,  it  must  be 
specially  laid,  and  (if  traversed)  proved  as  charged;  the  general  or  common 
statement  of  injury  in  the  declaration  will  not  suffice;  see  Bui.  N.  P.  6;  Giere 
V.  Britton,  Bui.  N.  P.  7;  1  Saund.  243,  n.  5  ;  2  Stark.  Evid.  3d  ed.  636,  Thus, 
if  the  injury  be  that  certain  persons  declined  to  deal  with  the  plaintiff,  their 
names  must  be  stated;  and  the  loss  of  customers  not  named,  cannot  be  proved 
at  the  trial;  id.;  Hartley  v.  Herring,  8  T.  R.  130;  Mulachy  v.  Soper,  supra; 
and  see  Guy  r.  Gregory,  9  C.  &  P.  584.  But  where  the  statement  of  special 
damage  with  gi-eat  particularity  would,  from  the  nature  of  the  case,  be  attended 
with  difficulty  and  prolixity,  a  more  general  allegation  is  allowed.  Thus  where 
a  declaration  for  slander,  imputing  incontinence  to  the  plaintiff,  stated  that 
he  was  a  preacher  in  a  chapel  and  derived  profit  from  his  preaching,  and 
by  reason  of  the  slander  "  the  said  persons  frequenting  his  chapel  had  refused 
to  permit  him  to  preach  there,  and  had  discontinued  giving  him  the  gains 
■which  they  usually  had  and  otherwise  would  have  giren,"  it  was  held  sufficient 
without  saying  who  those  persons  were;  Hartley  v.  Herring,  8  T.  R.  130. 
Where  the  declaration  stated  that  in  consequence  of  the  libel,  the  plaintiff  lost 
the  profits  of  certain  performances  at  the  theatre,  it  was  held  that  the  box-keeper 
might  be  asked  whether  the  receipts  of  the  liouse  had  not  diminished,  but  not 
•whether  particular  persons  had  not  in  consequence  given  up  their  boxes ;  Ashley 
V.  Harrison,  1  Esp.  48 ;  Delrgol  v.  Highley,  8  C.  &  P.  444. 
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Special  damage  must  be  the  direct  or  immediate  consequence  of  tlie  defendant's 
act,  and  it  seems  arise  ?t7(o//j/  therefrom;  see  King  v.  Watts,  8  C*.  &  P.  014. 
Where  the  plaintiff"s  master  discharged  him  partly  in  consequence  of  the  de- 
fendant's scandal,  and  partly  on  account  of  his  having  been  dismissed  by  a 
former  master,  it  seems  the  action  does  not  lie;  2  Staric.  Evid.  od  ed.  G;57.  An 
allegation  that  by  reason  of  the  words  one  D.  refused  to  trust  the  plaintiff,  is  not 
supported  by  evidence  that  defendant  spoke  the  words  to  E.,  who  repeated  them 
to  D.  as  the  defendant's  words;  Ward  v.  Weeks,  7  Bing.  211.  An  averment 
that  "  bv  reason  of  the  premises,  persons  who  would  otherwise  have  retained 
and  employed  the  plaintiff,  declined  to  do  so,"  is  not  proved  by  showing  that 
other  persons  would  have  recommended  tlie  plaintiff,  and  tiiat  the  persons  named 
in  the  declaration  would  have  employed  plaintiff' (>/(  such  recoiiiniendulion  ;  Sterry 
Foreman,  2  C.  &  P.  592.  The  declaration  should  have  laid  the  loss  of  the 
recommendation  also.  It  is  not  essential  in  these  cases  that  the  party  refusing 
to  deal  with  or  trust  the  plaintitf,  or  dismissing  him,  in  consequence  of  the 
slander,  should  believe  that  it  is  true;  Knight  v.  Oibhs,  1  Ad.  &  E.  43.  It  is 
necessary  to  call  such  party,  and  not  sufficient  to  prove  merely  his  declarations 
as  to  the  cause  of  his  declining  to  deal,  &c. ;  1  Saund.  243  d,  n. ;  Ttlk  v.  Parsons, 
2  C.  &  P.  201.  It  has  been  decided  that  if  the  damage  arising  from  the  slander 
be  the  ivrongful  act  of  a  third  person,  as  his  dimissal  of  the  plaintiff"  before  the 
expiration  of"  the  term  for  which  he  was  engaged,  or  other  wrongful  breach  of 
contract,  &c.,  such  act  is  not  a  suthcient  ground  of  action  against  the  utterer  of 
the  slander,  it  not  being  the  natural  and  legal  consequence  of  the  words;  I'icars 
V.  Wilcocks,  8  East,  1 ;  ]\Io?ris  v.  Lutigdale,  2  B.  &  P.  284.  But  this  doctrine 
seems  doubtful;  see  2  Stark.  Evid.  3d.  ed.  637,  note  (ij ;  Newman  v.  Zachury, 
Aleyn  R.  3 ;   Green  v.  Button,  2  C.  M.  &  R.  707. 


1st.  LIBELS. 


].  For  a  Libel  directly  charging  an  Offence,  and  not  requiring  any 

Inducement. 
Commencement,  ante,  5.]  For  that  whereas  the  plaintiff  before  and  at  the 
time  of  the  committing  by  the  defendant  of  the  several  grievances  herein- 
after mentioned,  was  a  person  of  good  name,  credit  and  reputation,  and 
deservedly  enjoyed  the  esteem  and  good  opinion  of  divers  persons  ;  (m)  yet 
the  defendant,  well  knowing  the  premises,  but  maliciously  [x)  intending  to 
injure  the  plaintiff,  and  to  bring  him  into  public  scandal  and  disgrace,  (?/) 
and  to  cause  it  to  be  believed  that  he  was  guilty  of  [larceny],  heretofore,  to 
wit,  on  [^c],  (s)  falsely  (a)  and  maliciously  (6)  did  compose  (c)  and  pub- 


(k)  An  inducement  of  the  plaintiff's  gene-  tion,  and  of  defendant's  envy  and  malevolent 

ral  good  character,  and  an  express  allegation  intentions, 

of  his  innocence  of  the  offence  imputed  to  (s)   Exact  day  not  material  ;  words  spoken 

him,  are  usually  introduced  with  considerable  at  different  limes  may  be  given  in  eviilenie  oa 

prolixity  in  the  dtclaraiion  ;  but  these  state-  one  count;   Charlter  v.  Barrett,  Peak,  II.  ^i, 

ments  are  clearly  unnecessary,  Strachif's  case,  (a)  'I'he  libel  or  words  must  be  fulfe,  and 

Styles,  118;  Joues  v.  Slerens,  11  Price,  235  ;  the   declaration   always  charges  their  t'alsily, 

1  Chit.  ri.7tli  ed.  414.    Plaintiff  not  allowed  but   probably   the   woid  wrongfully  or  mali- 

to   prove   general   good  character;  Stuart  v,  ciously  would  be  sullicient,  at  least  if  there 

Lovetl,  2  Stark.  R.43;  Comuall  v.  Richard-  were  no  demurrer;  see  1  Saun.l.  242  a,  note 

$011,  Ry.  &  Mo.  305.     Fur  the  sake  of  con-  2  ;   Roivc  v.  Hoar,  I  M.  &  Sel.  304. 

ciseness,  the  above  form  is  suggested.     As  to  (6)  The  charge  must  be  malicious  in  fact 

special  inducenienis,  see  Form  '2,  or  in  law  ;  but  it  seems  that  any  equivalent 

(x)  As  to  m<ilice,  see  infra,  note  (b).  expressions,  as  "  wrongfully  and  falsely,"  ^c. 

(y)    this   concise    allegation   is   sutficiont,  published,  6:c.  would  suffice  ;  1  Saund. 242  a, 

and  appears  to  be  prefeiable  to  the  usual  pro-  note  2  ;  Com.   Dig,   Act.  for  Dif.  G,  5  ;    l)e 

lix  statement  of  the  plaintiff's  happy  conJi-  Medina  v.  Groves,  16  L.J,  Q-  IL     J  I'C  nia- 
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lish  (d),  and  cause  to  be  composed  and  published,  of  and  concerning  the 
plaintiff,  (e)  a  certain  lironical],  (/)  false,  scandalous,  malicious,  and  de- 
famatory libel,  containing  (amongst  other  things)  the  false,  scandalous,  ma- 
licious, defamatory  and  libellous  matters  following,  of  and  concerning  the 
plaintiff,  (e)  that  is  to  say,  "  He"  (meaning  the  plaintiff)  "  stole  ten  pounds" 
[^'c.  setting  out  the  libellous  matte)-  in  hcec  verba  ;  see  supra,  561,  obs.  (d). 

Second  Count  for  a  Libel  :  {g) — And  the  defendant  further  contriving 
and  intending  as  aforesaid,  heretofore,  to  wit,  on  [i^c]  falsely,  wickedly  and 
maliciously  did  compose  and  publish  a  certain  other  false,  scandalous,  ma- 
licious and  defamatory  libel  of  and  concerning  the  plaintiff,  and  of  and 
concerning  [4"C.  if  there  be  a  special  inducement,  refer  to  the  matter  thereof  as 
before'],  containing  [c^-c.  as  before. 

Conclude  the  declaration  as  follows.']  By  means  of  the  committing  of  which 
said  grievances  by  the  defendant,  the  plaintiff  hath  been  and  is  greatly  in- 
jured in  his  said  good  name,  credit  and  reputation,  and  brought  into  public 
scandal  and  disgrace,  and  hath  been  and  is  shunned  and  avoided  by  divers 

persons,   and  otherwise  injured  ;  {h)  To   the  plaintiff's  damage   of  £ , 

and  therefore  he  brings  his  suit,  &c. 


Other  Forms  for  Libel,  charging  Crimes. 
1 .  For  charging  a  gardener  with  larceny  in  stealing  plants.  8^c. ;  Gardiner 
V.  Williams,  2  C.  M.  ^  R.  78 ;  S.  C,  in  error,  1  M.  &■  IV.  2i5. 


lice  is  implied  from  the  falsity ;  O^Brien  v. 
Clement,  15  L.  J.  285,  Exch.,  per  Paike,  B. 
Proof  of  express  malice;  Rose.  Ev.  6tli  ed. 
375  ;  2  Stark.  Ev.  635.  A  subsequent  libel, 
though  itself  actionable,  may  be  given  in  evi- 
dence to  prove  malice  ;  Pearson  v.  Le  Muitre, 
5  M.  &  G.  700  ;  and  see  Barnwell  v.  Adidas, 
1  M.  &  G.807. 

(c)  If  there  be  any  doubt  whether  the  de- 
fendant was  the  author,  omit  this  ;  but  under 
the  allegation  in  the  text  proof  of  publicalioa 
only  would  sustain  the  action. 

(d)  See  1  Saund.  242,  n.  1 ;  1  Chit.  PI. 
7th  ed.  456.  n.  (ft)  Evidence  of  publication  ; 
Rose.  6th  ed.  367  ;  2  Siaik.  Ev.  3d  ed.  620. 
Although  the  plea  admits  the  publication,  the 
plaintilf  may  prove  the  manner  of  the  publi- 
cation with  a  view  to  tiie  amount  of  damages; 
Vines  V.  Serell,  7  C.  &  P.  163. 

(e)  See  a)ite,  564,  obs.  (b).  In  the  case 
of  a  newspaper  oi  letter,  say  "  in  a  certain 
newspaper  called  [The  'J'imes],"  or  "  in  a  cer- 
tain letter  addressed  to  ike,"  though  this  is  not 
essential ;  2  Chit.  PI.  7th  ed.  465,  n.  (o).  As 
to  proof  of  libels  in  newspapeis,  see  6  &  7 
Will.  4,  c.  76;  Baker  v.  ]\'itkinson,  1  Car.  & 
Marsh.  400.  It  cannot  be  shown  in  mitigation 
of  damages  that  the  libel  was  communicated 
by  a  correspondent ;  Talbutt  v.  Clark,  2  M. 
&  Rob.  312. 

(/)   See  Boydell  v.  Jones,  4  M.  &  W. 


447,  for  the  mode  of  setting  out  an  ironical 
libel,  2  Ch.  PI.  7th  ed.  480. 

{g)  A  declaration,  after  setting  out  a  libel, 
went  on  thus: — "  And  the  defendant  further 
contriving  as  aforesaid,  afterwards,  to  wit,  on 
&c."  "  in  a  certdin  other  number  of  the  said 
newspaper  called  &c.''  Held  that  this  was  a 
separate  count;  Hughes  v.  Recs.  4  M.  &  W. 
204;  and  see  Griffiths  v.  Lewis,  15  L.J. 
249,  Q.  B.  Unless,  however,  a  different  date 
of  the  time  of  speaking  the  words  which  fol- 
low the  statement  that  the  defendant  "  further 
contrived  &c."  be  assigned,  the  whole  will 
be  taken  as  one  count ;  Alfred  v.  Farlnw,  15 
L.  J.  259,  Q.  B.  The  new  i  ules  on  pleadings 
prevent  a  second  count  upon  the  same  libel  or 
words  with  variations  ;  but  there  may  of 
ccjurse  be  an  additional  count  or  counts  for 
distinct  libels  or  words.    See  ante,  6,  note  (h  ). 

(It)  No  allegation  or  proof  of  damage  is 
necessary  where  the  words  are  actionable  of 
themselves,  and  not  in  respect  only  of  special 
damage;  Tripp  v.  Thotnas,  3  B.  6i  C.  427; 
Malachy  v.  Soper,  3  Bing.  N.  C.  382,  per 
Tindal,  C.J.  As  to  special  damage,  see  post, 
580,  Form  7,  and  ante,  566,  obs.  (f).  The 
above  general  statement  of  damage  will  not 
be  sufficient  to  let  in  evidence  of  special  da- 
mage, and  will  not  aid  even  after  verdict 
where  special  verdict  is  necessary  :  Ayre  v. 
Craven,  2  Ad.  &  E.  2. 
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2.  For  a  libel  in  a  newspaper  containing  a  report  of  legal  proceedings; 
Duncan  v,  Thwaitcs,  3  5.  ^  C  ;  and  see  Delegal  v.  Highley,  3  B.  N.  C. 
950,  8  C.  ^  P.  444,  as  to  the  right  to  report  legal  proceedings. 

3.  For  a  libel  upton  the  plaintiff  in  regard  to  the  evidence  he  had  given  as  a 
rvitness  under  a  commission  of  lunacy;  Roberts  v.  Brown,  10  Bing.  519; 
4  M.  c5-  Sc.  407,  S.  C. 

4.  For  a  libel  imputing  forgery  or  fraud  in  obtaining  a  bill  of  exchange  ; 
Stockley  v.  Clement,  4  Bing.  1G2. 


2.  For  a  Libel  not  directly  accusing  the  Plaintiff,  and  requiring  a 
special  Inducement,  (i) 

Commencement,  ante,  5.]  For  that  whereas  the  plaintiff  before  and  at  the 
time  of  the  committing  by  the  defendant  of  the  several  grievances  herein- 
after mentioned,  was  a  person  of  good  name,  credit  and  reputation,  and 
deservedly  enjoyed  the  esteem  and  good  opinion  of  divers  persons  :  and 
whereas  before  the  committing  by  the  defendant  of  the  grievances  herein- 
after mentioned,  (Jc)  a  certain  horse  of  the  defendant  had  been  and  was 
feloniously  stolen,  taken  and  carried  away  by  some  person  or  persons  [or 
state  that  the  defendant  "  was  possessed  of  a  horse,  and  had  asserted  and 
charged,"  or  "  it  had  been  asserted  and  charged,  that  his  said  horse  had 
been  and  was  feloniously  stolen,  (/)  taken  and  carried  avvay;"(m)]  yet  the 
defendant,  well  knowing  the  premises,  but  contriving  and  maliciously  in- 
tending to  injure  the  plaintiff,  and  to  bring  him  into  public  scandal  and 
disgrace,  heretofore,  to  wit,  on  [<3i-c.],  falsely  and  maliciously  did  compose 
and  publish,  and  cause  and  procure  to  be  published  of  and  concerning 
the  plaintiff,  and  of  and  concerning  the  said  horse  and  the  said  ("  sup- 
posed") stealing  thereof,  (n)  a  certain  false,  scandalous,  malicious  and  defa- 
matory libel,  containing  (amongst  other  things)  the  false,  scandalous, 
malicious,  defamatory  and  libellous  matters  following,  of  and  concerning  the 
plaintiff,  and  of  and  concerning  the  said  horse  and  the  said  ("  supposed") 
stealing  thereof,  (n)  that  is  to  say,  "  He  (meaning  the  plaintiff)  is  the  person 
who  took  my  (meaning  the  defendant's)  horse  (meaning  the  said  horse  herein 
first  mentioned)  from  the  field,"  thereby  meaning  that  the  plaintiff  had 
feloniously  stolen,  taken  and  carried  away  the  said  horse.  By  means,  [_S)-c. 
conclude  as  in  Form  1. 

(i)  See  «)/(«,  563,  obs.  (a).  there  will   be   a  variance;    see  Shepherd  v. 

((c)  See  olher  instances  in  the  cases  cited  Bliss,  2  Stark.  R.  510. 

oTiJe,  563,  obs.  (a^;  Stepli.  5ili  ed.  Ind.  (;i  vor.  {m)  As  to  this  special  inducement, see an<*, 

Speci;tl   form   where  the  words  imputed  that  563,  obs.  (a). 

plainliffset  fire  to  his  own  property,  which  he  (;i)  'Jhe  colloquium,  &c.  must  refer  to  all 

bad  insured,  see  Sweetupple  v.  Jesse,  and  ll'est  the  matters  staled  in  the  special  inducement, 

\.  Smith;  liight/ v.  Heron,  c\ledaitte,5(S3,  obs.  which  are  material  to  give  the  necessary  ex- 

(/)  Or '*  taken,"  according  to  the  fact,  or  planalion;  see  ante,  364,  obs.  (b;. 
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3.  For  a  Libel  imputing  Immorality  or  General  Misconduct. {o) 

The  declaration  will  be  according  to  Form  I,  supra.  No  special  inducement  will 
be  requisite  if  the  libel  import  per  se  scandalous  matter  of  an  actionable  nature ;  see 
ante,  563,  obs  (a);  and  Hughes  v.  Rees,  4  M.  &  W.  204;  and  the  following  forms. 

For  a  libel  charging  that  the  plaintiff  obtained  monej/  by  unfair  play ; 
Digby  V.  Thompson,  4  5.  <^  Ad.  821. 

For  imputing  that  plaintiff  by  furious  driving,  SfC.  drove  his  carriage  against 
another,  and  occasioned  death,  ^-c. ;  Lord  Churchill  v.  Hunt,  2  B.  ^'  Al.  685. 

For  imputing  to  the  'plaintiff  unfair  practices  connected  with  horse  racing ; 
Greville  v.  Chapman,  5  Q.  B.  731. 

For  a  libel  charging  that  plaintiff  was  a  "  black  sheep,"  with  an  innuendo  ; 
M'Gregor  v.  Gregory,  U  M.  Sf  IF.  287 ;  2  D.  N.  S.  769,  S.  C. 


4.  For  a  Libel  upon  the  Plaintiff  in  his  Office,  (p) 

For  a  libel  upon  plaintiff  in  his  office  of  mayor,  imputing  peculation  in 
regard  to  charity  funds ;  Goodburne  v.  Bowman,  9  Bing.  552 ;  2  M.  Sf  Sc. 
700,  S.  C.    , 

For  a  libel  on  a  justice  of  the  peace;  Adams  v.  Meredew,  3  Y.  ^'  J.  219, 
overruling  2  Y.  «§•  J.  41 7,  S.  C, 

On  overseers  of  the  poor;  Cannell  v.  Curtis,  2  Bing.  N.  C.  228;  Wood- 
ward V.  Dowsing,  2  M.  Sf  R.  74;  Cheese  v.  Scales,  10  M.  ^  W.  488. 

On  churchwardens ;  Jackson  v.  Adams,  2  Scott,  599  ;  2  Bing.  N,  C.  402. 

On  an  alien  Turkish  Dragoman ;  Pisani  v.  Lawson,  6  B.  N.  C.  90. 


5.  For  a  Libel  upon  the  Plaintiff  in  his  Profession,  (q) 


For  a  Libel  upon  an  Attorney,  (r) 

Commencement,  ante,  5.]     For  that  whereas  the  plaintiff,  before  and  at  the 
time  of  the  committing  of  the  grievances  by  the  defendant  as  hereinafter 

(o)  See  ante,  563,  obs.  4.  of  and  coricerning  plaintiff  "  in  such  profes- 

(p)  See  Com.  Dig.  and  Bac.  Ab.  Libels;  sion,"  &c. ;    ante,  563,  obs.  (a).      For  ac- 

Stark.  SI.  115;  Luinby  v.  ALlday,  ]  C.  &  J.  cusing  an  allorney  of  "  sharp  practice,"  with 

301 ,  S.  C.  innuendoes,  &:c.:  Boydell  v.  Jones,  4  M.  &  W. 

(9)  See  other  cases  as  to  libels  on  medical  446;  S.  C.  7  Dowl.  210. 
men,  S/nith  v.    TuuIit,   1    N.   R.  196  ;    Ra-  (r)   What  matter  is  actionable  as  a  libel 

mogev.  Rutin,  9  Bing.  533  ;  Aure  v.  Cravep,  or  slander  of  an  attorney,  see  Day  v.  Jiuller, 

2  A.  iSt  E."2,  cited  n/ite,  562,  oi)s.  2.     Libel,  3   VVils.  59;    Phillips  v.Jansen^2  Esp,  R. 

that  physician  is  not  qualified,  and  evidence ;  624;   Mny  v.   Brown,  3   B.  &C.  113;  4  D. 

Collins  V.  Carnegie,  1  Ad.  &  E.  695;  Rose.  &    R.  679;  Stark.  Slander,  123.     Words  of 

Ev.   6ih  ed.  373 ;    2  Stark.  Ev.  3d  ed.  627.  general  abuse,  not  relating  to  plaintiff  as  at- 

Apolhecary  ;    Edsall  v.  Russell,  2  D.  N.  S.  torney  ;  Tvmlinsonv.  Britllebank,  1  H.  &  W. 

641  ;  S.  C.  4  M.  &  G.  1090.  573.     See  a  form  for  accusing  an  attorney  of 

It  is  essential  to  have  a  special  inducement  ''  sharp  practice,"  with  innuendoes,  &c.,  Boy- 

of  plaintiff 's   profession,   and  a  colloquium,  rfe</ v.  Jones,  4  M.&  W.  446;  S.  C.  7  Dowi. 

and  siatemenl  that  the  matter  was  published  210. 
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mentioned,  was  a  person  of  good  name,  credit  and  reputation,  and  deservedly 
enjoyed  the  esteem  and  good  opinion  of  divers  persons  :  and  whereas  the 
plaintiff,  before  and  at  the  time  (s)  of  the  committing  of  the  said  grievances 
by  the  defendant,  was  an  attorney,  and  carried  on  business  as  an  attorney(<) 
with  fairness,  honour  and  respectability,  (u)  and  thereby  made  divers  great 
gains  and  profits,  and  shortly  before  the  time  of  the  committing  of  the 
grievances  by  the  defendant  hereinafter  mentioned,  the  plaintiff  had  been 
retained  and  employed  as  such  attorney  by  one  P.  H.,  to  commence  and 
prosecute  a  certain  action  against  the  defendant,  and  had  by  virtue  of 
and  under  such  retainer  commenced  such  action  against  the  defendant  : 
and  whereas  the  word  "pettifogger"  means,  and  was  and  is  intended  by 
the  defendant  to  mean  an  attorney  guilty  of  low,  dishonourable,  and  dis- 
graceful practice  as  such  attorney ;  Yet  the  defendant,  well  knowing  the 
premises,  but  contriving  and  maliciously  intending  to  injure  the  plaintiff  in 
his  good  name,  fame  and  credit,  and  to  bring  him  into  public  scandal,  infamy 
and  disgrace,  and  to  hold  him  up  to  public  contumely,  scorn  and  ridicule, 
and  to  cause  it  to  be  suspected  and  believed  by  his  neighbours  and  subjects 
that  he,  the  plaintiff,  was  a  person  of  bad  character,  and  carried  on  his  said 
business  disreputably,  and  had  knowingly  commenced  the  said  action  upon 
insufficient  ground  and  without  adequate  cause,  and  that  he  had  undertaken 
to  conduct  the  same  as  such  attorney  as  aforesaid  from  unworthy  and  im- 
proper motives,  and  not  in  the  regular  and  usual  way  of  his  business  as 
such  attorney,  and  to  vex,  harass,  oppress  and  impoverish,  and  wholly  ruin 
the  plaintiff,  heretofore,  to  wit,  on  [c^x.]  falsely,  wickedly  and  maliciously 
did  compose  and  publish,  and  cause  and  procure  to  be  composed  and  pub- 
lished of  and  concerning  the  plaintiff,  and  of  and  concerning  his  conduct  as 
such  attorney,  respecting  the  said  action,  a  certain  false,  scandalous,  mali- 
cious and  defamatory  libel,  containing  the  false,  scandalous,  malicious  and 
defamatory  matter  following  of  and  concerning  the  plaintiff  and  his  conduct 
in  the  premises,  that  is  to  say  [<5'c>],  meaning  and  intending  thereby  thai  the 
plaintiff  had  commenced  the  said  action  in  manner  aforesaid,  and  had 
knowingly  undertaken  the  same  from  unworthy  and  improper  motives  and 
not  in  the  regular  and  usual  way  of  his  business  as  such  attorney,  and  that 
he  carried  on  his  said  business  as  an  attorney  in  a  low  and  pettifogging 

($)  1  Chit.  PI  7ih  ed.  416,  note  (s).  Lewis  v.  WaHer,  3  B.  &  C.  138;  Jones  v. 

(O    This   general    allegation    is   sufficient  6'(etens,  1 1  I'rice,  251.     And  the  stamp  office 

wilhout  showing  admission,  &c.     As  to  evi-  certificate,    countersigned    by    the    master    of 

dence  see  2  Siark.  Ev.  3d  ed.  627.  628.     In  K.  14.  is  sufficient  prima  facie  evidence  of  the 

order  to  prove  that  plaintiff  is  an  attorney  (if  party  being  an  attorney  of  that  court;   Spar- 

denied  by  plei)  an  entered  copy  of  the  roil  of  /i>i^  v.  Ueddou,  9  Bing.  11.    Where  the  libel 

altornies,  signed  by  the  plaintiff,  is  sufficient.  itself  admits  plaintiff  was  an  attorney,    no 

So  the  book  from  the  master's  office,  conl.iin-  other  evidence  thereof  is  recjuisite,  ante,  564, 

ing  the  names  of  all  the  altornies,  produced  obs.  (a). 

by  tlie  officer  in  whose  custody  it  is  kept,  is  (u)    The    plaintiff's    general    professional 

good  evidence,  together  with  proof  that  plain-  character  cannot  be  put  in  issue  by  traverse 

tiff  practised  as  allot  ney  at  the  time  of  the  of  this  allegation ;  J  ones  s.  Stevens,  \\  Price, 

words  spoken  J  R.  v.  Crosj/ei/,  2  Lsp.  K.  526;  235. 
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manner.  By  means  of  the  committing  of  which  said  grievances  by  the 
defendant  as  aforesaid,  the  plaintiff  hath  been  and  is  greatly  injured  in  his 
said  good  name,  fame  and  credit  as  such  attorney  and  otherwise,  and  brought 
into  public  scandal,  infamy,  disgrace,  contempt  and  ridicule,  and  by  reason 
of  the  committing  of  the  said  grievances  by  the  defendant  as  aforesaid, 
divers  persons  have  from  thence  wholly  refused  and  still  do  refuse  to  have 
any  transaction,  acquaintance  or  discourse  with  the  plaintiff  as  they  were 
before  used  and  accustomed  to  have,  and  otherwise  would  have  had ;  and 
the  plaintiff  hath  been  and  is  by  means  of  these  premises  greatly  injured  in 
his  said  profession  and  business  and  otherwise  j    To  the  damage,  &c. 


Other  Forms  for  Libels  on  Professional  Men. 
Upon  a  proctor,  charging  extortion  ;  Clarkson  v.  Lavvson,  6  B'mg.  266. 
On  an  attorney  and  vestry  clerk  of  a  parish ;  May  v.  Brown,  3  B.  Sf  C. 
113. 

On  Physicians,  see  cases,  cited  ante,  563,  obs.,  and  570,  note  (q). 


6.  For  a  Libel  on  the  Plaintiff  in  his  Trade  or  Occupation  (x). 
See  general  Form  for  Slander,  post,  577,  Form,  5. 


For  a  Libel  on  a  Railway  Company  {y). 

Commencement,  ante,   5.]     For  that  whereas  the  said    company,    before 

and  at  the  times  of  the  committing  of  the  grievances  by  the  defendant  as 

hereinafter  mentioned,  were  and  still  are  a  company,  incorporated  by  the 

name  and  style  aforesaid,  and  acting  under  and  by  virtue  of  the  provisions 

of  a  certain  act  of  parliament  made  and  passed  in  the year  of  the  reign 

of  her  present  majesty  Queen  Victoria,   intituled  "  An  Act,"  [4-c.]  for  the 
purpose   of  carrying   into  effect  a  certain  undertaking,   to  wit,  the  making 

such  railway   from  aforesaid  to  aforesaid,  for  the  carriage   of 

passengers,  goods,  chattels,  and  merchandize  on  the  said  railway  for  hire  and 

(i)  The  general  rule  is,  that  any  libel  or  Jones  v.  Littler,  7  M.  &  W.  423.     Charge  of 

words  spoken  of  a  tradesman  (though  not  of  immorality  against  a  tradesman,  supra,  562, 

the  goods   which    he    sells,    wiihout   special  obs.  2.     Partners  in  trade  may  join  for  a  libel 

damage;    Evans    v.   Harlow,  5   Q.  B.  624)  upon  or  slander  of  them  in   their  business; 

or  party  seeking  a  livelihood  by  any   oecu-  Conk   and  another  v.   Batcliellor,   3  B.  &  F. 

pation   (though   not   a  trader  subject  to  the  150,  or  each  may   sue  separately;  Harrison 

bankrupt  law,  Whitlinf;lim  v.  Gluduin,  5  B.  v.  Bevinnton,  8  C.  &  P.  708. 
&  C.  180)  ;  and  imputing  to  him  insolvency,  (y)  This  form  was  settled  in  consultation 

want  of  capacity,  or  di&honesiy  in  his  calling,  with   counsel.      The  libel   chaiged   that  the 

and    calculated  to  prejudice   him  therein,  is  undertaking  originated    with    gamblers,    and 

actionable  without  special  damage;  Bac.  Ab.  was  a  dslusion  and  bubble,  and  attacked  the 

Slander,  B.  4;  Stark.  SI.  2d  ed.  :  Selw.  N.  P.  company,  and  contained  many  misstatements 

tit.  Slander;   Figgins  v.   Cogswell,  2  M.   &  upon    the   points    to   which    the  inducement 

Sel.  369  ;  Saville  v.  Sweeny,  4  B.  &  Ad.  514;  bears  reference. 


I 
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reward  to  the  said  company,  and  for  divers  other  useful  and  laudable  pur- 
poses ;  and  the  making  the  said  railway,  with  all  proper  and  necessary  works 
and  conveniences  connected  therewith,  was  and  is  calculated  to  be  and 
produce  a  great  public  good,  by  opening  a  cheap  and  expeditious  communi- 
cation between  the  metropolis,  the  port  of  London,  and  the  town  and  neigh- 
bourhood of ,  and  was  and  is  likely  and   calculated  to  facilitate  the 

means  of  transit  and  traffic  for  passengers,  goods,  and  chattels,  and  mer- 
chandize, between   the  metropolis  and  the  southern  and  western  parts  of 

England,  and  between  the  metropolis  and respectively,  and  the  adjacent 

districts  and  the  several  intermediate  towns  and  places ;  and  whereas  the 
said  undertaking  originated  with  and  was  set  on  foot  and  promoted  by 
various  persons  having  an  interest  in  the  improvement  and  advancement  of 

the  said  town  of and  the  neighbourhood  thereof,  and  in  the  property 

in  the  said  town  and  the  neighbourhood  thereof,  and  in  the  districts  and 
places  upon  and  near  to  the  line  of  the  said  intended  railway  ;  and  very  many 
of  the  said  persons  with  whom  the  said  undertaking  originated  were  resident 
in  the  said  town  and  in  the  neighbourhood  thereof,  and  upon  and  near  to  the 
line  of  the  said  intended  railway  ;  and  the  said  undertaking  was  conceived 
and  set  on  foot  and  promoted  for  the  fair  and  bo7ui  Jide  purpose  of  making  a 

superior  communication  by  means  of  the  said  railway  from  London  to , 

and  for  other  legitimate,  reasonable,  and  useful  purposes  in  connection  there- 
with ;  and  such  objects  have  always  been  pursued  by  the  said  company, 
and  are  still  pursued,  with  industry,  zeal,  and  integrity,  as  the  said  defendant 
well  knew ;  and  whereas  by  the  said  act  of  parliament  the  said  company 
were  empowered  to  raise  a  sum  not  exceeding  £, ,  for  making  and  main- 
taining the  said  railway  and  other  works  by  the  said  act  authorized,  and  for 
the  general  purposes  of  the  said  act ;  and  it  was  and  is  provided  in  and  by 

the  said  act  that  such  capital  should  be  divided  into shares  of  £ 

each ;  and  whereas,  before  and  at  the  time  of  the  committing  by  the 
defendant  of  the  grievances  hereinafter  mentioned,  the  existing  traffic  upon 
the  line  of  road  over  and  along  which  the  said  railway  was  by  the  said  act 
to  pass,  including  coach  parcels  and  merchandize,  would   produce  a  much 

larger  sum   than  £ •  per  centum   on  £ ;  and  whereas,  before   the 

committing  by  the  defendant  of  the  grievances  hereinafter-mentioned,  the 
said  company  had  applied  to  parliament  for  the  purpose,  amongst  other 
things,  of  obtaining  the  power  to  raise,  by  shares,  a  furtlier  sum,  being  much 

less  than  ;6 ,  to  wit,  £ ,  as  a  further  and  additional  capital,   to  be 

divided  into shares,  of  £ each ;  and  a  certain  bill  had  been  and 

was  brought  into  and  was  and  is  pending  in  parliament  for  that  purpose,  and 
such  bill  never  contained  any  provision,  nor  was  it  ever  contemplated  or 
intended,  that  such  new  shares  should  take  precedence  of  any  dividends ; 
and  whereas  before  and  at  the  time  of  the  committing  by  the  defendant  of 
the  grievances  hereinafter-mentioned,  the  plan  contemplated  by  the   said 
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company  for  disposing  of  the  said  shares  was  to  give  to  the  holders  of 
original  shares  in  the  said  company  the  option  of  taking  the  said  new  shares 
in  rateable  proportion  to  the  shares  of  which  the  said  holders  were  on  a 
certain  day,  to  wit,  the day  of  a.  d. ,  the  registered  pro- 
prietors in  the  said  company  ;  and  in  case  the  whole  number  of  the  said  new 
shares  should  not  be  taken  as  aforesaid,  then  to  offer  the  remainder  to  such 
registered  proprietors  of  original  shares  as  were  disposed  to  take  more  than 
their  rateable  proportion ;  and  if  any  of  the  said  new  shares  should  then 
remain  to  offer  such  remainder  to  the  public ;  and  whereas  before  the 
committing  by  the  defendant  of  the  grievances  hereinafter-mentioned,  the 
said  plan  was  adopted  at  a  general  meeting  of  the  said  company,  and  the 
details  of  the  said  plan  were  and  had  been  published  in  a  certain  public 

newspaper,  called  the  " ;"  Yet  the  defendant,  well  knowing  the  several 

premises,  but  contriving  and  wickedly  and  maliciously  intending  to  impede 
the  said  undertaking  and  injure  the  said  company,  and  to  bring  the  said 
company  into  public  disgrace  and  contempt,  and  to  depreciate  the  value  of 
the  property  of  the  said  company,  and  of  the  shares  therein,  and  to  impo- 
verish and  ruin  the  said  company,  heretofore,  to  wit,   on  the  • day  of 

,  A.  D. ,  falsely,  wickedly  and  maliciously  did  publish,  and  cause 

to  be  published,   in  a  certain  newspaper,   called  the  " ,"   a  certain  false, 

scandalous,  malicious  and  defamatory  libel  of  and  concerning  the  said 
company  and  the  said  undertaking,  and  of  and  concerning  the  said  appli- 
cation to  parliament,  and  the  said  bill  so  brought  into  parliament  in  reference 
to  such  additional  capital,  and  of  and  concerning  the  several  matters  and  pre- 
mises containing  the  false,  scandalous,  malicious,  and  libellous  matters 
following  of  and  concerning  the  said  company  and  the  said  undertaking,  and 
of  and  concerning  the  said  application  to  parliament,  and  the  said  bill  so 
brought  into  parliament,  in  reference  to  such  additional  capital,  and  of  and  con- 
cerning the  said  several  matters  and  premises,  that  is  to  say,  [^here  set  out  libel,~\ 
by  means  of  the  committing  of  which  said  grievances  by  the  defendant  as 
aforesaid,  the  said  company  have  been  and  are  greatly  injured  and  brought 
into  public  disgrace  and  contempt,  and  the  value  of  the  property  of  the  said 
company,  and  of  the  shares  therein,  was  and  is  much  depreciated  ;  and  the 
said  company  have  been  and  are  otherwise  greatly  damnified  ;  To  the  damage 
of  the  said  company  of  £ ,  and  therefore  they  bring  their  suit,  &c. 

Other  Forms  for  Libels  on  Parties  in  their  Business,    Trade, 
Occupation,  Sfc,  see  post,  570. 

Upon  a  banking  fnn,  charging  that  they  had  stopped  payment  ;  Forster  v. 
Lawson,  3  B'lng.  452  ;  Bromage  v.  Prosser,  4  5.  t^  C  247.  The  like,  by  one 
of  a  firm  for  a  similar  charge ;  Robinson  v.  Marchant,  15  L.  J.  135,  Q.  B. 
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Upon  plaintiff"  as  a  stagecoach  proprietor ;  Clement  v.  Chivis,  9  B.  Sf  C. 
172. 

For  a  libel,  charging  that  a  commercial  firm  were  a  swindling  concern  ; 
Clarke  v.  Taylor,  2  Bing.  N.  C.  654. 

Against  a  society  for  the  prote^ion  of  trade  for  publishing  the  plaintiff's 
name  in  a  list  of  persons  who  were  deemed  swindlers  in  trade  by  the  society  ; 
Goldstein  v.  Foss,  in  error,  4  Bing.  489  ;   Humphreys  v.  Miller,  4  C.  4"  P-  7. 

For  a  libel  on  plaintiff  as  surveyor,  SfC.  to  a  company ;  Rutherford  v. 
Evans,  6  Bing.  451. 

For  a  libel  on  plaintiff  as  a  civil  engineer,  with  special  damage ;  Brooks  v. 
Blanchard,  I  C.  S^  M.  779. 

For  a  libel  on  plaintiff  as  the  vendor  of  a  medicine  ;  Morrison  v.  Harmer,  3 
Bing.  N.  C.  759. 

By  a  servant  against  his  late  master,  for  a  libel,  whereby  plaintiff  lost  a 
situation  ;  Pattison  v.  Jones,  8  B.  <§•  C.  578. 

Form  for  a  libel  in  giving  a  governess  a  false  character  and  law,  8fc.  ; 
Fountain  v.  Boodle,  3  Q.  B.  5. 

For  a  libel  on  plaintiff  as  a  cook  ;  Prudhomme  v.  Eraser,  1  M.  ^  Rob. 
435  ;  2  Jd.  ^^  E.  645. 

— ♦ — 

7.  For  a  Libel  on  Plaintiff's  Title  to  an  Estate,  post,  580. 
2ndly.  SLANDER. 


1 .  For  Verbal  Slander,  directly  charging  an  indictable  Offence,  and 
not  requiring  Explanation  by  Inducement,  (z) 
Commencement,  ante,  5.]  For  that  whereas  the  plaintiff,  before  and  at 
the  time  of  the  committing  by  the  defendant  of  the  several  grievances  here- 
inafter mentioned,  was  a  person  of  good  name,  credit  and  reputation,  and 
deservedly  enjoyed  the  esteem  and  good  opinion  of  divers  persons ;  (a)  yet 
the  defendant,  well  knowing  the  premises,  but  contriving,  and  wickedly  and 
maliciously  (6)  intending  to  injure  the  plaintiff  and  to  bring  him  into  public 
scandal  and  disgrace,  heretofore,  to  wit,  on  [t"5"6".]  in  a  certain  discourse  which 
the  defendant  then  had  of  and  concerning  the  plaintiff,  (c)  in  the  presence 
and  hearing  of  divers  persons,  (d)  then  in  the  presence  and  hearing  of  those 
persons  falsely  (e)  and  maliciously  spoke  and  published  of  and  concerning 
the  plaintiff (/)  the  false,  scandalous,  malicious,  and  defamatory  words  fol- 

(s)  See  ant«,  562,  obs.  1.  (d)  Allegation  "in  the  presence,  &c.  of 

(a)  As    to   tliis   general    inducement,   see       A.  13.  and  others."      Proof  that  the    words 
anJf,  567,  note  ((I ).  were   uttered  before  others,   but  not  A.   D., 

(b)  St-e  ante,  567,  note  (ft>.  variance  not  material  ;   Bull.  N.  P.  6. 
{c)  As  to  the  colloquium,  \c.  see  inite  564,  (e)  See  u»We,  5'j7,  note  (u). 

obs.  (n)  (/  )  See  ante,  564,  obs.  (b). 
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lowing,  that  is  to  say,  (g)  "  He'  (meaning  the  plaintiff,)  (A)  [setling  out  the 
words.']  ISecond  count,  (t)  And  afterwards,  to  wit,  on  [^c]  in  a  certain 
other  discourse  which  the  defendant  then  had  in  the  presence  and  hearing  of 
divers  other  persons  of  and  concerning  the  plaintiff,  the  defendant,  further 
contriving  and  intending  as  aforesaid,  th^n,  in  the  presence  and  hearing  of 
those  persons,  falsely  and  maliciously  spoke  and  published  of  and  concerning 
the  plaintifr(A-)  other  the  false,  [^-c.  as  before']  ;  By  means  [cj'c.  state  general 
damage  as  in  Form  1,  ante,  568;  see  ante,  566,  obs.  (f).  If  the  plaintiff 
claim  damages  for  a  special  injury,  state  such  injury  ;  see  post,  580,  Form  7. 

2.  Form  for  Slanderous  Words  not  directly  accusing  the  Plaintiff  of 
an  Offence,  and  requiring  the  aid  of  a  Special  Inducement.  (/) 
Commencement,  ante,  5.]  For  that  whereas  the  plaintiff,  before  and  at  the 
time  of  the  committing  by  the  defendant  of  the  several  grievances  hereinafter 
mentioned,  was  a  person  of  good  name,  credit  and  reputation,  and  deservedly 
enjoyed  the  esteem  and  good  opinion  of  divers  persons.  And  whereas  [Jiere 
state  the  special  or  extrinsic  matter  in  reference  to  which  the  words  were  spoken, 
and  wh'ich  require  the  assistance  of  such  statement  to  render  them  actionable,  or 
to  apply  their  meaning  to  a  particular  jioint ;  see  ante,  563,  obs.  (a)  ;  and  many 
forms  in  the  cases  referred  to  there ;  see  Form  2,  ante,  569,  and  Forms,  2  Chit. 
PL  7  ed.  468.  Form  for  an  indirect  charge  of  Perjury,  id.  ;  and  Angle  v. 
Alexander,  7  Bing.  119.  Form  of  Inducement  where  the  charge  was  that 
plaintiff  set  fire  to  his  own  house,  Sweetapple  v.  Jesse,  5  B.  ^-  Ad.  27  ;  West 
V.  Smith,  4  Z)o?i'/.  703  ;  ante,  563,  obs.  (a).]  Yet  the  defendant  [_SfC.  proceed 
as  in  preceding  form,  taking  care  to  charge  not  only  that  the  discourse  was  had 
and  the  words  were  spoken,  "  of  and  concerning  the  plaintiff,"  but  also,  "  and 

of  and  concerning  the  said ,"  or,  "  and  of  and  concerning  the  several 

matters  and  premises  aforesaid  " ;  see  ante,  564,  obs.  (b),  and  Form  2,  ante, 
569  ;  and  then  add  an  innuendo,  giving  the  particular  meaning,  as  in  that  form.] 
By  means  \_S,'c.  as  in  Form  1,  ante,  567. 


3.  For  Slander  of  the  Plaintiff  in  his  Office. 

See  Forms,  &c.  ante,  570,  Form  4.     Slander  of  a  Magistrate,  2  Chit.  PI.  7  ed.  470 ; 
3  Burn,  J.,  tit.  "  Justice,"  &c. 

(g)  We   have  seen  that  ihe    very    words  C.  274  ;  Bell  v.  Byrne,  13  East,  554. 

must  be  set  out  verbatim,  ante,  564,  obs.  (d;.  (/i)  As  to  the  innuendo,  see  ante,  565,  obs. 

Slanderous  words  charged  as  addressed  to  the  (e). 

plaintiff  in   the  second  person  are  not  sup-  (i)  SeearKe,  568,  note  (g).    Words  spoken 

ported  by  evidence  of  words  spoken  of  him  at  different  limes  may  be  given  in  evidence 

(though  present)  in  the  third  person  ;  Stan-  on  one  count ;  Chaiiter  v.  Barret,  Peake,  R. 

nard  v.  Harper,  5  M.  &  R.  295,  and  vice  22. 

versa  ;  Rei  v.  Berry,  4  T.  R.  217.     If  words  (k)  If  there  be  a  special  inducement,  say, 

be    uttered  as  the  words  of  another,  or  as  "  and  of  and  concerning  the  said,"  ikc. ;  see 

a  rumour,  but  be  described    as    defendant's  ante,  564  obs.  (b). 

words,  expressing,'  his  own  sentiments,  this  is  (i)  Ante,  563,  obs.  (a). 
a  variance;  M'Fherson  v.  Daniels,   10  B.  & 
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4.  For  Slander  of  the  Plaintiff  in  his  Profession, 
See  the  Forms,  ante,  570  to  572,  and  obs.  562. 

Commencement,  ante,  5.]  For  that  whereas  \_state  plaintiff's  general  good 
character,  as  in  Form  1,  ante,  567,]  and  whereas  before  and  at  the  time  of 
the  committing  of  the  several  grievances  by  the  defendant  hereinafter  men- 
tioned, the  plaintiff  was  and  still  is  an  attorney  [or  "  physician,"  <5'c.  as  the 
case  may  he~\,  and  hath  always  exercised  and  carried  on  the  said  profession 
and  business  with  honesty,  integrity  [skiWl,  credit  and  reputation  [using  such 
words  as  are  ajjjilicable,  in  reference  to  the  nature  of  the  calumny'^,  to  the  com- 
fortable support  of  himself  and  his  family,  and  the  increase  of  his  riches, 
[And  whereas,  ^-e.  stating  any  special  matter  necessary  to  explain  or  give  effect 
to  the  slanderous  words;  see  Form  2,  ante,  50.9]  ;  yet  the  defendant  [proceed 
as  in  Form  1,  ante,  567,  to  the  end  of  the  statement  of  the  words,  taking  care 
to  state  that  the  discourse  was  had  and  the  words  were  spoken  '*  of  and  concern- 
ing the  plaintiff,"  "  and  of  and  concerning  him  in  relation  to  his  said  profes- 
sion and  business  ;"  and  if  there  he  a  special  inducement  of  particular  matter, 

add,  "  and  of  and  concerning  the  said ,"  ^c]     By  means  [8^-c.  proceed 

and  conclude  as  in  Form  5,   ante,  570,  stating  special  damage,  if  any ;  see 

Form  5,  post. 

— ♦ — 

5.  For  Slanderous  Words  of  the  Plaintiff  in  his  Trade  or 
Occupation,  (m) 
[^Form  imputing  dishonesty.'] 
Commencement,  ante,  5.]     For  that  whereas  the  plaintiff  [s/a<e  the  general 
good  character,  as  in  Form  1,  arite,  567.]     And  whereas  before  and  at  the 
time  of  the  committing  by  the  defendant  of  the  grievances  hereinafter  men- 
tioned, the  plaintiff  was  a ;  and  hath  always   used  and  exercised  the 

said  trade  and  business,  and  conducted  himself  therein  with  integrity  and 
fairness  of  dealing  ;  and  whereas  [SfC.  state  any  extrinsic  facts,  if  any,  neces- 
sary to  he  shown  in  order  to  explain  the  words  ;  see  ante,  502,  obs.  (a).]  Yet 
the  defendant,  well  knowing  [S^-c.  proceed  and  conclude  as  in  last  form,  stating 
•'  trade  and  business,"  instead  of  "  profession  ;"  and  taking  care  to  lay  the 
colloquium,  ^-c.  "  of  and  concerning  the  plaintiff,  and  of  and  concerning  him 
in  his  said  trade  and  business  ;"  a7id  if  there  he  a  special  inducement,  adding, 
"  and  of  and  concerning,"  ^-c. 

— ♦ — 

6.  By  a  Tradesman,  for  Words  imputing  that  he  would  be  in  the 
Gazette  shortly ;   the  Words  not  expressly  naming  him,  and  there 
being  special  damage. 
Commencement,  ante,  5.]     For  that  whereas  the  plaintiff,  before  and  at  the 

(ffi)  bee  forms  and  law,  ante,  572,  note  (j). 
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time  of  the  committing  by  the  defendant  of  the  several  grievances  hereinafter 
mentioned,  used,  exercised  and  followed,  and  still  doth  use,  exercise  and 
carry  on  the  trade  and  business  of  a  [linen-draper],  and  hath  always  con- 
ducted the  same  with  great  punctuality  of  dealing,  well  and  faithfully  ob- 
serving and  keeping  his  engagements  and  paying  his  debts  ;  and  the  plaintiff 
was  not,  before  or  at  the  time  of  the  speaking  and  publishing  of  the  several 
false,  scandalous  and  malicious  words  hereinafter  mentioned,  nor  at  any  time 
since,  in  embarrassed  or  insolvent  circumstances,  or  a  bankrupt,  or  likely  to 
become  bankrupt ;  and  by  reason  of  the  premises,  the  plaintiff,  until  the 
speaking  of  such  slanderous  words,  was  deservedly  held  in  great  credit  and 
esteem  by  his  neighbours  and  others,  and  particularly  by  those  with  whom 
he  had  had  any  dealings  in  his  said  trade  and  business,  and  enjoyed  great 
reputation  therein,  whereby  the  plaintiff  daily  acquired  divers  great  gains 
and  emoluments  in  his  said  trade  and  business,  to  the  support  and  main- 
tenance of  himself  and  his  family  and  the  great  increase  of  his  fortune. 
[And  whereas  the  plaintiff,  before  and  at  the  time  of  the  speaking  and  pub- 
lishing of  the  slanderous  words  hereinafter  mentioned  by  the  defendant, 
resided  and  carried  on  his  said  trade  and  business  in  a  certain  road,  to  wit, 

"  B Road,  in  the  parish  of  C ,  in  the  county  of  S -"(^O]     Yet 

the  defendant,  well  knowing  the  premises,  but  contriving  and  wrongfully  and 
maliciously  intending  to  injure  and  destroy  the  good  name  and  reputation  of 
the  plaintiff  in  his  said  trade  and  business,  and  to  cause  him  to  be  regarded 
as  a  person  of  no  credit,  worth  or  substance,  and  in  insolvent  circumstances, 
and  to  have  become  bankrupt,  and  thereby  to  injure  and  prejudice  him  in 
his  trade  and  business,  during  the  time  the  plaintiff  so  resided  in  the  said 

place,  so  called  B Road,  and  carried  on  his  trade  and  business  there  as 

aforesaid,  to  wit,  on  [<5'C.],  in  a  certain  discourse  which  the  defendant  then 
had  with  divers  good  and  worthy  subjects  of  this  realm,  of  and  concerning 
the  plaintiff  and  his  circumstances,  and  in  relation  to  his  said  trade  and 
business,  falsely  and  maliciously  spoke  and  published  of  and  concerning  the 
plaintiff  and  his  circumstances,  and  in  relation  to  his  said  trade  and  business, 
in  the  presence  and  hearing  of  divers  subjects  of  our  lady  the  queen,  these 
false,  scandalous,  malicious  and  defamatory  words  following  (that  is  to  say), 

"  a  linen-draper  in  the  road  (meaning  the  plaintiff,  and  thereby  meaning  B 

Road  aforesaid),  will  be  in  the  Gazette  (meaning  the  London  Gazette)  on 
Saturday  or  Tuesday  night,"  thereby  meaning  that  the  plaintiff  was  in  insol- 
vent circumstances,  and  had  become  a  bankrupt  [or,  "  was  about  and  likely 
to  become  a  bankrupt,"  according  to  the  fact] ;  by  means  of  the  committing 
of  which  said  several  grievances  by  the  defendant  the  plaintiff  hath  been  and 
is  greatly  injured  and  prejudiced  in  his  said  good  name,  credit  and  reputa- 


(h)  This  allegation  was  deemed  proper  in  the  particular  case,  to  identify  the  plaintiff  as  the 
person  alluded  to  by  the  defendant. 
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tion,  and  in  his  said  trade  and  business  ;  and  divers  persons,  who  had,  before 
the  speaking  of  the  said  several  slanderous  words,  been  used  and  accustomed 
to  deal,  and  divers  other  persons  who  would  otherwise  have  dealt,  with  the 
plaintiff  in  his  said  trade  and  business,  have  since  that  time,  and  wholly  on 
that  account,  respectively  refused  so  to  do,  and  particularly  one  E.  F.  by 
reason  of  the  speaking  and  publishing  such  words  by  the  defendant,  then 
refused,  and  thence  hitherto  hath  refused  to  have  any  dealings  or  transac- 
tions with  the  plaintiff  in  his  said  trade  and  business,  as  he  otherwise  mitrht 
and  would  have  had ;  and  thereby  the  plaintiff  hath  lost  and  been  deprived 
of  divers  gains  and  profits  which  would  otherwise  have  accrued  to  him  in  his 
said  trade  or  business,  and  was  and  is  otherwise  injured  ;  to  tlie  plaintiff's 
damage  of  .£ ,  and  therefore  he  brings  his  suit,  &c. 

Other  Forms  for  Slander  of  Plaintiff  in  his  Business,  Trade  or 
Occupation ;  see  ante,  574. 

For  words  imputing  insolcencij  to  hankers  ;  Bromage  v.  Prosser,  4  B.  ^-  C. 
247  ;  Forster  v.  Lavvson,  3  Bing.  452 ;  Robinson  v.  Marchant,  15  Z.  /.  135, 
Q.B. 

For  slander,  imputing  to  plaintiff,  a  tradesman,  that  he  had  spread  a  report 
calculated  to  injure  a  public  sale  by  another  tradesman,  whereby  the  latter  re- 
fused to  deal  with  the  plaintiff ;  Wood  v.  Adam,  0  Bing.  481  ;  4  C.  Sp  P. 
269,  S.  C. 

For  slanderous  words  spoken  of  plaintiff  as  clerk  of  a  company  ;  Lumley  v. 
Allday,  1  C.  8;  J.  301 ;  Francis  v.  Roose,  3  M.  Sy  W.  191. 

For  slander  of  the  plaintiff  as  chief  mate  of  a  merchant  ship;  Andrews  v. 
Thornton,  8  Bing.  431 ;  1  M.  <$  Sc.  070,  S.  C. 

For  a  libel  on  a  toll  collector  and  treasurer  ;  Sellers  v.  Tell,  4  B.  ^-  C.  655. 

For  a  libel  on  an  assistant  overseer,  imputing  false  accounts ;  Cannell  v. 
Curtis,  2  B.  ^-  C.  228. 

For  slanderous  words  of  a  coach  proprietor  and  seller  of  horses,  shoving  spe- 
cial damage  ;  M'Pherson  v,  Daniels,  10  B.  (§•  C.  263. 

For  slandering  a  boarding-house  keeper  and  his  wife  ;  Saville  v.  Sweeny, 
4/  B.  Sf  Ad.  514 ;  a  governess,  2  Chit.  PI.  7th  ed.  473. 

For  slander  of  a  journeyman  in  his  occupation,  whereby  his  employer  dis- 
charged him ;  Towgood  V.  Spy  ring,  1  C.  M.  ^-  R.  181. 

Slander  of  a  domestic  servant;  2  Chit.  PI.  7  th  ed.  463;  Rogers  v.  Clifton, 
3  B.  <5-  P.  587 ;  Pattison  v.  Jones,  8  75.  c^-  C.  578 ;  Child  v.  Affleck,  ;)  B. 
4'  C.  403 ;  ante,  575. 

For  slander,  imputing  to  a  jmnmbroker  that  he  had  been  guilty  of"  dulling" 
goods;  Hickinbotliam  v.  Leach,  10  M.  S,-  W.  301  ;  S.  C.  2  D.  N.  S.  270. 

For  slander  of  a  butcher  in  his  trade,  that  he  "  tiscd  two  balls  to  his  steelyard ;" 
Griffiths  V.  Lewis,  \5  L.  J.  249,  Q.  B. 

By  a  policeman  against  a  magistrate,  for  words  uttered  by  him  in  the  invcsli- 

PART  II.  Q  Q 
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gation  of  a  case  in  which  the  'policeman  gave  evidence,  whereby  'plaintiff  dis- 
missed; Kendillon  v.  Maltby,  1  C.  4-  Marsh.  402 ;  S.  C.  2  Mood.  ^  Rob. 
438. 


7.  For  Words  actionable  only  in  respect  of  Special  Damage. 

The  declaration  will  be  in  the  common  form,  as  aiite,  Form  1,  to  the  end  of  the 
statement  of  general  damage,  and  then  proceed  to  state  the  special  damage  according 
to  the  fact,  which  may  be  thus : — 

"  And  also  by  reason  of  the  committing  of  the  said  grievances  by  the  de- 
fendant, certain  persons,  to  wit,  E.  F.,  G.  H,,  [&c.  who  had  theretofore 

dealt  and  had  transactions  with  the  plaintifFin  his  trade  or  business  of  a , 

by  him  then  and  thence  hitherto  carried  on],  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  respectively  declined  and  refused,  and  have  thence 
hitherto  respectively  declined  and  refused,  to  have  any  dealings  or  transac- 
tions with  the  plaintiff  in  his  [said]  trade  and  business,  [add,  '  of  [(^-c.],' 
if  not  mentioned  before~\,  as  they  otherwise  might  and  would  have  had ; 
whereby  the  plaintiff  had  lost  and  been  dejDrived  of  divers  gains  and  profits 
which  would  otherwise  have  arisen  and  accrued  to  him  in  that  behalf;" 

Or  '^  and  also  by  reason  of  the  committing  [tVc],  one  who  would 

otherwise  have  sold  to  the  said certain  goods,  to  wit,  [4*^]  on  credit, 

afterwards,  to  wit,  on  [^c],  dechned  and  refused  so  to  do ;  whereby  &c. ;" 

Or  "  and  also  by  reason  [4'c.],  one  • who  otherwise  might  and  would 

have  retained  the  plaintiff  in  the  capacity  of to  him  the  said ,  in 

his  business  of as  and  for  wages  and  reward  to  the  plaintiff,  after- 
wards, to  wit,  on  [4"C.],  declined  and  hath  thence  hitherto  declined  so  to  do ; 
whereby  the  plaintiff  lost  and  hath  been  deprived  of  the  wages,  reward, 
and  advantages  which  would  otherwise  have  accrued  to  him ;" 

Or  "  and  also  by  reason  [4'C.],  one  who  had  theretofore  retained 

plaintiff  in  the  capacity  [4"C.]  at  and  for  [<§'c.],  afterwards,  to  wit,  on  [4^], 
discharged  the  plaintiff  from  his  employ,  and  hath  thence  hitherto  declined 
to  retain  or  employ  him  therein ;  whereby  &c." 

How  to  state  special  damage  in  respect  of  the  loss  of  the  benefits  arising  from  the 
hospitality  of  friends,  Moore  v.  Meagher,  1  Taunt.  40 ;  other  forms,  Hartley  v.  Her- 
ring, 8  T.  R.  130,  and  in  cases  cited  ante,  575. 


8.  For  Slander  of  Title. 

See  Forms,  2  Chit.  PI.  7th  ed.  480;  Rotce  v.  Roach,  1  M.  &  Sel.  304;  Pittv, 
Donovan,  1  M.  &  Sel.  639;  Smith  v.  Spooner,  3  Taunt.  246;  Millman  v.  Pratt,  2  B. 
&  C.  486;  Muluchi/  v.  Soper,  3  Bing.  N.  C.  371.  The  law  on  this  subject  is  fully  ex- 
plained in  the  latter  case  :  an  action  for  either  written  or  verbal  defamation  of  a  chattel 
will  not  lie  without  special  damage ;  Ingram  v.  Lawson,  6  B.  N.  C.  212;  S.  C.  9  C.  & 
P.  326.  Special  damage  is  t\\c  gist  of  the  action,  although  the  slander  be  in  writing; 
see  2  Stark.  Ev.  631.  The  libel  or  very  wonls  themselves  must  be  set  out  verbatim  in 
an  action  for  slander  of  title;  Gutsole  v.  Mathers,  1  M.  &  W.  495. 
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MAINTENANCE. 


Declaration  against  an  attorney  for  maintenance;  Flig/Uv.  Leman,  4  Q.  B.  883; 
PcchcH  V.  Watson,  8  M.  &  W.  6'Jl.  Tlea  of  maintenance,  Findoa  v.  Farkcr,  11  M. 
&  W.  G75. 


MALICIOUS  ARREST  AND  PROSECUTION. 


Obs.  See  in  general  3  Bla.  C.  12G;  Bac.  Ab.  Action  on  the  Case,  II.  ;  Com.  Dig. 
Action  upon  the  case  for  a  conspiracy,  A. ;  Sel.  N.  P.  and  2  Stark.  Ev.  tit. 
"Malicious  Arrest,"  &c.;  Har.  Ind.  tit.  "  Case  ;"  Hejjivood  v.  Colling!;,  9  s\ . 
&  E.  268.  In  order  to  maintain  this  action  the  plaintiff  must  show,  1.  The 
absence  of  probable  cause  or  reason  for  such  arrest ;  2.  Malice  in  instituting  the 
former  action  ;  3.  The  former  suit,  and  arrest  or  imprisonment  therein  by  the 
defendant,  and  4.  That  the  former  suit  has  been  determined  in  plaintiff's  favour, 
id. :  that  is,  he  must  prove  such  of  these  matters  as  are  put  in  issue  by  the 
defendant's  pleas,  sec  post,  Pleas,  "Malicious  Arrest."  The  action  must  be  in 
case,  and  must  show  all  these  essential  ingredients.  Whether  or  not  there  was 
"  probable  and  reasonable  cause"  for  an  action  or  prosecution  is  a  mixed  (luestion 
of  fact  and  law  :  the  jury  have  to  find  the  facts  attending  and  giving  a  character 
to  the  prosecution  in  reference  to  the  proposition,  and  the  judge  has  to  decide  the 
question  of  law,  whether  or  not  the  circumstances,  when  found  or  undisputed, 
afforded  probable  cause ;  Panton  v.  Williams,  2  Q.  B.  1G9.  If  there  are  no  facts 
in  dispute  the  judge  alone  must  decide  the  question;  Watson  v.  Whitmore,  14 
L.  J.  41,  Exch. ;  Hinton  v.  Heather,  11  M.  &  W.  131.  It  is  incumbent  on 
the  plaintiff' to  adduce  some  evidence,  though  slight,  and  prima  facie  testimony 
will  suffice,  of  the  want  of  probable  cause  for  the  action  or  prosecution,  and  then 
semble,  it  will  lie  on  the  defendant  to  rebut  malice,  to  show  that  he  was  ignorant 
of  or  had  mistaken  the  facts,  Mitchell  v.  Williams,  1 1  M.  &  \V.  205  ;  but  proof 
of  the  most  express  malice  will  not  per  se  establish  the  absence  of  reasonable  cause 
for  the  proceeding ;  Taylor  v.  Willans,2  Ji.  Si  Ad.  857  ;  Johnstone  v.  Sutton, 
1  T.  R.  545  ;  Turner  v.  Turner,  Gow,  R.  20.  Malice  (which  is  of  two  kinds, 
viz.  malice  in  law  and  malice  in^ac^,  or  actual  malice,)  must  also  be  proved  by 
the  plaintiff,  to  maintain  an  action  for  an  unfounded  arrest  or  prosecution.  He 
must  prove  malice  in  fact,  independently  of  the  act  itself  done  by  the  defendant. 
From  proof  of  want  of  probable  cause  the  jury  may  however  infer  malice;  such 
proof  is  prima  facie  evidence  of  malice ;  but  this  is  an  inference  riot  of  Uno  but 
of  fact,  which  the  jury  are  not  bound  to  draw  ;  and  the  presenting  to  the  jury 
the  absence  of  probable  cause,  as  conclusive  evidence  of  legal  malice,  is  a  mis- 
direction ;  Mitchell  v.  Jenkins,  5  B.  &  Ad.  588  ;  see  the  works  on  evidence  as 
to  proof  of  malice. 

— ♦ — 

1.  For  maliciously  {and  ivithoitt  probable  cause  for  believing  that  the 
Plaintiff  was  about  to  quit  England)  procuring  a  Judge  s  Order 
for  a  Capias  {under  1^2  Vict.  c.  110,  s.  3),  on  lohich  Plaintiff 
was  arrested  {n). 

Commencement,  ante,  5]  For  tliat  the  defendant  heretofore,  to  wit,  on 
[«|-c.],  not  then  having  any  reasonable  or  probable  cause  whatever  for 
believing  and  not  then  believing  that  the  plaintiff  was  about  to  quit  England 
but  intending  to  injure  the  plaintiff,  wrongfully,  falsely,  maliciously  (o)  and 

(n)  See  form,  &c.,   I'etrie  v.  Lawout,  3  count  will  be  bad  in  arrest  of  judgment ;  De 

M,  &  G.  702  ;  S.  C.  4  So.  N.  R.  435  ;  as  to  Medina  v.  Groves,  15  L.  J.  284,  Q.  B. ;  Susoii 

where  an  attorney  merely  acting  as  such  is  v.  Castle,  6  \.  &  E.  G52.    See  also  1  Saund. 

liable,  Duties  v.  Jenkins,    11  M.  k  \V.  745,  242  a,  note  2,  and  see  Pri/ce  v.  Belcher,    15 

iinte.  515.  L.  J.305,  C.  P. 

(p)  If  malice  or  ftdshood  bo  not  averred  the 

Q  a  2 
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unjustly  procured  from   Sir    ,   then  being  one   of  the  judges    of  her 

majesty's  court  of  [Q.  B.]  at  Westminster,  a  certain  special  order  directing 

the  now  plaintiff  to  be  held  to  bail  for  the  sum  of  £ ,  by  then  falsely  and 

maliciously  representing  to   the  said  Sir ,  by  means  of  a  certain  false 

affidavit  in  that  behalf  then  shown   and  uttered  by  the  defendant  to  the 

said  Sir ,  {ji)  that  the  now  plaintiff  was  then   about  to  quit  England 

unless  forthwith  apprehended.  And  thereupon  and  in  pursuance  of  such 
order  the  defendant  afterwards,  to  wit,  on  [<^c.],  wrongfully  and  ma- 
liciously caused  and  procured  to  be  sued  and  prosecuted  out  of  the  Court 
of  [Q.  B.]  at  Westminster,  *at  the  suit  of  the  defendant  against  the 
plaintiff,    a    certain  writ   of  our  lady  the    queen  called  a  caputs,  directed 

to  the  sheriff  of ,  whereby  our   said   lady  the  queen  commanded  the 

said  sheriff  that  \_%c,  set  out  the  writ']  ;  (q)  and  the  defendant,  further  con- 
triving and  intending  as  aforesaid,  afterwards,  to  wit,  on  [^c],  falsely  and 
maliciously  and  without  having  such  reasonable  or  probable  cause  as  afore- 
said, caused  the  said  writ  to  be  indorsed  for  bail  for  £ ,  and  to  be  deli- 
vered to  the  said  sheriff  to  be  executed  according  to  law  ;  and  the  defendant 
afterwards  and  whilst  the  said  writ  was  in  force,  to  wit,  on  [t^c],  further 
contriving  and  intending  as  aforesaid,  and  not  having  then  any  such  reason- 
able or  probable  cause  as  aforesaid,  falsely  and  maliciously  caused  the 
plaintiff  to  be  arrested  (?•)  under  and  by  virtue  of  the  said  writ,  and  to  be 
detained  and  imprisoned  thereon  for  a  long  time,  to  wit,  from  thence  until  (s) 

and  upon  the  — —  day  of in  the  year  aforesaid,  when  the  plaintiff,  to 

obtain  his  liberation  f  applied  to  the  said to  be  discharged  out  of  the 

custody  of  the   said  sheriff  of ,  on  the  ground  that  the  now  plaintiff 

was  not  about  to  quit  England  at  the  time  of  obtaining  the  said  order.  And 
such  proceedings  were   thereupon  had  and  taken  in   the  matter  of  the  said 

application  in  the  said  court  of  ,  that  afterwards,  to  wit,  on  [t^'c],  by  a 

certain  order  then  duly  made  by   the  said  Sir ,  the  said  Sir did 

order  [srf  out  the  orde^-'],  tliat  the  plaintiff  should  be  discharged  out  of  the 

custody  of  the  said  sheriff  of on  the  ground  that  the  now  plaintiff  was 

not  about  to  quit  England.  By  means  of  whicli  several  premises  the  plaintiff 
during  his  said  imprisonment  not  only  suffered  great  pain  and  anxiety  of 
mind,  but  was  also  thereby  prevented  during  that  time  from  transacting  bis 
necessary  affairs  and  business,  and  was  and  is  much  injured  thereby  in  his 


( ;;)  There  must  have  been  some  imposition,  ik  P.  506 ;  it  is  not  proved  by  showing  a  hail- 
ox  suggestio  falsi,  \)TacUied  upon  iheinilge,  to  bond  without  a  caption  ;  Beii-y  v.  Adamson, 
maintain  this  action,  and  the  mere  fact  of  the  6  B.  &  C  528  ;  2  C.  .Sc  F.  503,  S.  C.  ;  see 
order  for  the  arrest  being  afterwards  rescinded  Hates  v.  Pilling,  2  C&c  M.  374;  Amor  v. 
is  not  sufficient,  though  an  allegation  that  the  Blojield,  9  Bing.  91.  See  form  of  count  for 
defendant  "  falsely  "  procured  the  order,  &c.,  maliciously  holding  to  bail  without  stating 
was  held  good(i/(er  verdict;  Daniels  v.  Field,  arrest,  Small  v.  Gray,  2  C.  &  P.  605. 
Exch.,  Dec.  12,  1846.  (s)  The  above  allegation  does  not  positively 

(ii)  The  writ  and  indorsement  should  be  require  proof  of  bail   given  to  support  the  ac- 

accurately  stated  ;  Cadd  v.  Bennett,  5  Price,  tion,    and   an    action    lies   for   the   detention 

540.  without  such   proof;   Bristow  v.  Heywnod,  4 

(r)  This  allegation  requires  evidence  (of  an  Camp.  213 ;  1  Stark.  R.  48. 
arrest  or  detainer,  Whalley  v.  Pepper,  7  C. 
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credit,  character  and  circumstances,  and  also  by  means  of  the  premises  the 
plaintiff  necessarily  incurred  divers  costs  and  expenses,  (t)  to  wit,   to  the 

amount  of  £ ,  in  and  about  the  obtaining  his  release  from  the  said  arrest 

and  imprisonment ;    To  the  damage,  &c. 


2.  For  maliciously  causing  Plaintiff  to  be  arrested,  when  there  was 

no  Debt  due  warranting  the  Arrest  for  the  Sum  for  which  Plaintiff 

was  detained. 

Commencement,  ante,  5.]  For  that  the  defendant,  heretofore,  to  wit,  on 
[4-c.],  not  then  having  any  reasonable  or  probable  cause  of  action  against  the 
plaintiff  in  respect  of  the  sum  of  money  for  which  he  caused  the  plaintiff  to 
be  arrested  as  hereinafter  mentioned  (or  any  part  thereof,)  but  intending  to 
injure  the  plaintiff,  wrongfully,  falsely,    maliciously  and  unjustly  procured 

from   Sir  ,  then  being  one   of  the  judges  of  her   majesty's   Court  of 

[Q.  B.]  at  Westminster,  a  certain  order  directing  the  plaintiff  to  be  held  to 

bail  for  the  sum  of  £- .     And  thereupon  [rts  in  last  form  from  the  *  to 

the  '\  observing  the  notes  to  that  form  ;  and  then  proceed  thus,']  procured  certain 

persons,  to  wit, and  ,  to  become  bound  by  bond  to  the  said  sheriff 

for  his  the  plaintiff's  causing  special  bail  to  be  put  in  for  him  to  the  said 
acticn  according  to  the  exigency  of  the  said  writ,  [or  "  when  the  plaintiff,  to 
obtain  his  liberation,  deposited  with  the  said  sheriff  the  amount  so  indorsed 
on  the  said  writ,  together  with  a  large  sum,  to  wit,  ^10,  for  costs,  according 
to  law,"  as  the  case  may  he]  ;  and  the  plaintiff  avers  that  such  proceedings 
were  thereupon  had  in  the  said  suit  that  \_herc  state  the  mode  by  which  the 
former  suit  was  determined ;  (u)  see  forms  2  Chit.  PI.  7th  ed. ;  T.  Chitty's 
Forms,  201,  and /(/.  Index,  tit.  "Judgment,"  as  to  judgments,  S^'c.  for  de- 
fendants. 

If  the  suit  were  determined  by  defendant  not  declaring  within  a  year,  (y) 

(t)  It  seems  extra  costs  are  not  recover-  termined,  the  particular  mode* alleged  must, 

able  as  damages;  6'i»c/air  V.  L7(irfrf, 4  Taunt.  if  denied,  be  prove'd  ;    Coombe  v.  Capron,  1 

7;   JVehber  \.  Nicholas,   l\.  be  M.  4\9  ;  Jen-  M.&Hob.398.    'I'erminalion  by  sfet /jrocessH* 

kills   V.    Biddulph,   4    Bing.    160;    sed   vide  by  consent  ;    U'itkinson   v.  Howell,  iM.  &:  M. 

Gould  V.  Barralt,  2  M.  &  Rob.  171  ;  Sjnd-  495.     Sufficient  if  by  rule  of  court  and   pay- 

back  V.  Thomas,  1  Stark.  11.  306.  where  Lord  mcnt  of  debt  and  costs;   Brook  v.  Carpenter, 

Ellenborough  held  that  costs  as  between  at-  3  Bing.  297.  Or  by  rule,  &c.  to  discontinue  ; 

torney  and  client  may  be  recovered.     As  to  id.   408 ;  Gudd    v.    Bennett,  5   Price,   540 ; 

the  costs  of  an  unsuccessful  application  lo  get  Pierce  v.  Strut,  3  B.  6:  Ad.  397  ;   Bristow  v. 

discharged  from  custody,  Spence  v.  Meynell,  IJeytcood,  1   Stark.  K.  48;    4   Camp.   213; 

Q.  B.  Nov.  1846.  "  Webb  v.  Hill,  3  C.  .*c  P.  485  ;  M.  &  M.  253  ; 

(ii)  The  legal  termination  of  the  former  Judn;e  v.  ]\lorgan,  13  East,  547  ;  Bramli  v. 

suit   must  be    alleged;    see   ante,   581,    obs.  Peacock,  1  B.  &  C.  649.     Hemblc,  the  mode 

The  omission  to  show  that  the  suit  has  been  in  which  llic  original  action  is  determined  need 

determined  is  cured  by  verdict ;  see  1  Saund.  not   be   sucii    as   in   itself   sliows  a  want  of 

228  b.    A  general  allegation  that  the  suit  was  reasonable  cause ;  see  per  Patteson,.!..  A'<"r«s't 

ended    and    determined,    not   showing    how,  v.  Richards,  3  Ad.  St  E.  737  ;  see  Wilkinson 

would  no  doubt  be  sufficient  after  verdict,  and  v.  Howell ,  supra. 

perhaps  on  general  demurrer,  but  would  pro-  (ii)  Korriili  v.  Richards,  3   A.  &  E.  733. 

bably  be  held  insufficient  on  special  demurrer ;  If  no  non  pros,  &c.  in  the  original  action,  the 

see   forms,  &c.  referred  to  2  Chit.  PI.  7lh  ed.  defendant  therein  cannot  sue   for  a  malicious 

If  the  declaration  state  how  the  suit  was  de-  arrest  till  the  expiration  of  the  time  for  de- 
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say,  "  And  the  plaintiff  further  saith,  that  the  defendant  did  not  at  any  time 
after  the  said  arrest  declare  in  or  prosecute  his  said  suit  according  to  the 
course  and  practice  of  the  said  Court,  although  the  time  for  so  doing  elapsed 
before  the  commencement  of  this  suit,  but  voluntarily  permitted  the  said 
action  to  be  discontinued  (x),  and  for  want  of  prosecution,  the  same,  before 
the  commencement  of  this  suit,  to  wit,  on  [(^'c],  became  and  was  and  is 
wholly  ended  and  determined." 

If  the  defendant  obtained  a  verdict,  say,  "  that  such  proceedings  [8fC.']  that 
heretofore,  to  wit,  on  [4'c],  it  was  considered  in  and  by  the  said  Court  that 
the  defendant  should  take  nothing  by  his  said  writ,  but  that  he  should  be 
in  mercy  [t^'C.],  as  by  the  record  and  proceedings  thereof  remaining  in  the 
said  Court  fully  appears,  and  by  means  of  the  premises  the  said  action  was 
and  is  Avholly  ended  and  determined." 

If  defendant  were  non-prossed,  say,  "  and  the  plaintiff  further  saith,  that 
such  proceedings  [4"c]>  that  the  defendant  did  not  prosecute  his  said  action, 
but  therein  failed  and  made  default,  and  thereupon  afterwards,  to  wit,  on  [4"^.], 
it  was  considered  by  the  said  Court  that  the  defendant  should  take  nothing 
by  his  writ,  but  that  he  should  be  in  mercy,  and  that  the  said  plaintiff 
should  go  thereof  without  day  as  by  the  record"  [«5'c.],  "and  by  means"  [^c], 
[conclude  with  the  statement  of  damage  as  m  the  last  form,  p.  582. 


3.  Against  the  Plaintiff  in  a  former  Action,  who  having  issued  two 
concurrent  Writs  of  Capias  into  different  Counties,  one  of  which 
was  executed  and  the  Debt  therewpon  paid,  neglected  to  countermand 
the  Second  Writ,  whereby  it  was  executed,  Sfc. 

Tebbut  V.  Holt,  1  Car.  &  K.  282. 

See  Schcibel  v.  Fairhain,  1  B.  &  P.  392  ;  Letcis  v.  Morris,  2  C,  &  M.  712.  It 
seems  that  actual  malice  Is  an  essential  ingredient  in  an  action  of  the  above  nature. 
See  form  of  declaration  in  Leicis  v.  Morris  for  neglecting  to  countermand  a  ca.  sa. ;  and 
see  Smith  v.-E>!gi>iglon,  7  A.  &  E.  167.  See  tlie  form  for  refusing  to  receive  a  debt 
and  costs  for  wliicli  plaintiff  had  been  taken  on  a  ca.  sa,,  and  which  he  tendered  to  de- 
fendant, and  for  refusing  to  direct  the  sheriff  to  discharge  the  plaintiff,  Crozer  v.  Pil- 
lins,  4  B.  &  C.  2G. 


OTHER  FORMS  FOR  MALICIOUS  INJURIES  IN  ACTIONS  AND 
OTHER  CIVIL  PROCEEDINGS. 


It  must  be  remembered  that  many  of  the  under-mentioned  forms  were  framed  before 
the  1  &  2  Vict,  c-  110,  s.  3,  rendered  it  necessary  to  obtain  a  judge's  order  before 
issuing  a  capias.  The  forms  supra  will  enable  the  pleader  to  make  the  proper  altera- 
tions in  the  following  when  necessary. 

daring,  the  action  not  being  otherwise  deter-  5  Q.  B.  551. 

mined,  i(/.     The  writ  oF  capias  is  no  longer  a  (.r)  Rule   to   discontinue  sufficient  proof, 

step  in  the  action,  and  therefore  the  plaintitf  without  producing  tlie  judgment  roll ;   Wat- 

is  not  bound  to  declare  before  the  end  of  the  kins  v.  Lee,  7  Dowl.  498  ;  S.  C.  5  M.  &  W. 

next  term  after  the  arrest;  Ireland  v.  Berry,  270. 


I 
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4.  Against  a  Client  and  Ms  Attorney  for  not  releasing  the  Plaintiff 

after  satisfaction  of  Belt  and  Costs  in  an  Action. 

Crozer  v.  Pilling,  4  B.  &  C.  26. 


5.  For  a  malicious  Arrest,  without  regard  to  a  Set-off. 
Austin  V,  Debnam,  3  B.  &  C.  139. 


6.  For  a  malicious  Arrest  on  a  Warrant  of  Attorney ,  without  regard 

to  the  Defeazance. 

Saxon  V.  Castle,  G  A.  &  E.  652.  (y) 


7.  For  maliciously  issuing  Execution  on  a  Warrant  of  Attorney  for 
a  larger  Sum  than  was  really  due. 

Gough  V.  Crihb,  11  M.  &  W.  497.  (y) 


8.  For  maliciously  issuing  Execution  on  a  Cognovit. 
Wentworth  v.  Buller,  9  B.  &  C.  840. 


9.  For  a  malicious  Arrest  pending  another  Suit  between  the  same 

Parties. 

Heywood  v.  Collingc,  9  A.  &  E.  268. 


10.  For  maliciously  causing  the  Plaintiff^  to  be  outlawed. 
Drummond  v.  Pigou,  7  C.  &  P.  228;  2  Bing.  N.  C.  114. 


11.  For  maliciously  causing  an  Extent  to  issue  against  Plaintiff's 

Goods. 

Craig  V.  Hassell,  4  Q.  B.  481. 


12.  For  Arresting  a  privileged  Witness. 
Stokes  y.  White,  1  C.  M.  &  R.  223  ;  and  see  Magnay  v.  Burt,  5  Q.  B.  381. 


(y)  The  word  "maliciously"  must  be  alleged   in  the  declaration  in  these  forms;    De 
Medina  v.  Grove,  15  L.  J.  284,  Q.  li.  ;  ante,  582,  note  (o). 
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13.  For  maliciously  issuing  a  Fiat  in  Bankruptcy. 

TVhittvorth  v.  Hall,  2  B.  &  Ad.  695  ;  Mellor  v.  Baddeley,  2  Crom.  &  M. 
675  ;  Nay  v.  Weaklcij,  5  C.  &  P.  861  ;  Atkinson  v.  Raleigh,  3  Q.  B.  79. 
Averment  as  to  the  termination  of  the  proceedings,  Kemp  v.  King,  I  Car.  & 
Marsh.  396. 

FOR  MALICIOUS  PROSECUTIONS  OF  A  CRIMINAL  NATURE,  (x) 


1.  For  Maliciously  procuring  a  Warrant  for  Felony  against  the 
Plaintiff,  on  which  he  was  arrested  and  remanded,  and  afterwards 
•preferring  an  Indictment  against  him,  which  loas  ignored,  {a) 

Commencement,  ante,  5.]  For  that  whereas  [state  general  good  character 
as  in  Form  I,  ante,  567,]  Yet  the  defendant,  well  knowing  the  premises,  but 
intending  to  injure  the  plairtifF,  heretofore,  to  wit,  on  [<^c.],  falsely  and  ma- 
liciously and  without  any  reasonable  or  probable  cause  went  and  appeared 
before  E.  F.,  Esq.,  then  being  one  of  the  justices  of  our  lady  the  queen, 

assigned  to  keep  the  peace  in  and  for  tlie  county  of  ,  and  to  hear  and 

determine  divers  felonies,  trespasses  and  misdemeanors  committed  in  the 
said  county,  and  then  before  the  said  E.  P.  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  charged  and  accused  (b)  the  plain- 
tiff with  having  feloniously  stolen  [a  certain  piece  of  lead]  of  the  goods  and 
chattels  of  him  the  defendant,  and  upon  such  charge  he  the  defendant  then 
falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause, 
caused  and  procured  the  said  E.  F.  to  make  and  grant  his  certain  warrant 


(s)  As  to  the  law  upon  this  subject,  see  in 
general  the  works  referred  to,  ante,  581,  obs.; 
Musgrove  v.  Newell,  1  M.  ex  \V.  587.  The 
new  County  Courts  have  no  jurisdiction  in 
this  action^  9  &  10  Vict.  c.  95,  s.  58.  To 
support  an  action  for  an  unfounded  criminal 
prosecution,  the  plaintiff  must  show,  1st, 
The  prosecution,  and  that  defendant  was  pro- 
secutor, and  the  unfounded  nature  and  want 
of  probable  cause  for  the  proceeding  ;  2ndly, 
Malice  on  the  part  of  the  prosecutor;  3dly, 
The  legal  termination  of  the  prosecution  in 
the  plaintift's  favoui  ;  4lhly,  Injury  result- 
ing from  the  prosecution,  by  imprisonment  or 
expense,  or  (if  the  ciiarge  be  of  a  nature  cal- 
culated so  to  injure  tiie  plaintiff)  prejudice 
to  him  in  his  reputation,  ante,  note ;  Bull. 
N.  P.  13,  14  ;  2  Stark.  Kv,  3d  ed.  676.  The 
declaration  must  state  all  these  points,  and 
such  of  ihem  as  aie  denied  by  the  defendant's 
pleas  must  beproved  by  theplaintiffat  ihe  trial; 
see  the  obs.  and  notes,  ante,  581,  582  ;  and 
jinst.  Pleas,  tit.  "  Malicious  Arrest."  Where 
an  indictment  contains  several  assignments  of 
perjury,  and  an  action  is  afterwards  brought 


for  maliciously  preferring  it,  the  action  is 
sustainable  if  some  of  the  assignments  were 
preferred  without  probable  cause;  Ellis  v. 
Abrahams,  15  L.  J.  221,  Q.  B. 

(a)  See  forms,  &c.  Byrne  v.  Moore,  5 
Taunt.  187;  Elsee  v.  Smith,  2  Chit.  304. 
Form  for  maliciously  charging  plaintiff  with 
uttering  threats  against  defendant's  life,  10 
Bing.  301.  For  obtaining  a  search  warrant, 
and  searching  plaintiff's  house ;  Hemsworth 
V.  Fowkes,  4  B.  &  Adol.  449.  If  the  warrant 
was  not  procured  until  after  arrest,  say 
"  that  defendant  falsely  [(^I'c],  charged  the 
plaintiff  with  [i?)C.],  and  upon  such  charge 
falsely  [<Si"c.],  procured  the  plaintiff  to  be  ar- 
rested and  la'iCen  in  custody  before  E.  F.  esq., 
then  being  one  of  thej  usiices  [(?)C.],  and  then 
falsely  [<S)'c.],  accused  the  plaintiff  of  [<5fc.], 
before  the  said  justice,  and  caused  him  to 
grant  his  warrant  [<5fc.],"  showing  arrest,  &c. 
as  in  the  text. 

(b)  This  is  sufficient,  and  it  is  not  neces- 
sary to  state  that  plaintiff  gave  information 
on  oath,  but  if  stated,  it  must  be  proved  j 
Gregory  v.  Derby,  8  C.  &  P.  749. 
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under  his  hand  and  seal  for  the  apprehenduig  and  taking  of  the  plaintiff,  and 
for  bringing  him  before  the  said  E.  F.  to  be  dealt  with  according  to  law  for 
the  said  supposed  offence ;  and  the  defendant  under  and  by  virtue  of  the 
said  warrant  afterwards,  to  wit,  on  [(^c],  falsely  and  maliciously  and  with- 
out any  reasonable  or  probable  cause,  caused  and  procured  the  plaintiff  to 
be  arrested  by  his  body,  and  to  be  imprisoned  and  kept  and  detained  in 
prison  for  a  long  space  of  time,  to  wit,  for  the  space  of  three  days  then  next 
following,  and  until  the  defendant  afterwards^  to  wit,  on  [SfC.'],  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause  whatsoever,  caused 
and  procured  the  plaintiff  to  be  carried  and  conveyed  in  custody  before  the 
said  A,  B.,(e)  to  be  examined  before  the  said  justice  touching  and  concern- 
ing the  said  supposed  crime  ;  (d)  and  then  falsely  and  maliciously  and  with- 
out any  reasonable  or  probable  cause  whatsoever,  caused  and  procured  the 
said  justice  to  make  his  certain  warrant  under  his  hand  and  seal,  and  to 
remand  the  said  plaintiff  and  commit  him,  to  wit,  by  the  said  warrant,  to  a 
certain  other  prison,  to  wit,  in  the  said  county  ;  and  then  falsely  and  mali- 
ciously, and  without  any  reasonable  or  probable  cause,  caused  and  procured 
the  plaintiff  to  be  imprisoned  and  kept  and  detained  in  prison  upon  the  said 
charge  for  a  certain  other  long  space  of  time,  to  wit,  from  the  day  and  year 

last  aforesaid,  until  and  upon  the day  of ,  a.  d. ,  upon  which 

last-mentioned  day  the  plaintiff  was  again  taken  in  custody  upon  the  said 
charge  before  the  said  justice,  and  the  defendant  then,  to  wit,  on  the  day  and 
year  last  aforesaid,  falsely  and  maliciously,  and  vvithout  any  reasonable  or 
probable  cause,  caused  the  said  justice  to  commit  the  plaintiff  for  trial  to  a 
certain  other  prison,  to  wit,  Newgate,  and  procured  the  plaintiff  to  be  im- 
prisoned therein  on  the  said  charge  until  he  was  discharged  as  hereinafter 
mentioned ;  and  the  defendant  afterwards,  to  wit,  on  [^'c],  at  the  general 
session  of  oyer  and  terminer  of  our  said  lady  the  queen,  holden  for  the 
jurisdiction  of  the  Central  Criminal  Court  at  Justice  Hall  in  the  Old  Bailey, 
in  the  suburbs  of  the  city  of  London,  on  that  day,  before  [^copy  caption  of 
sessmis'],  falsely  and  maliciously,  and  without  any  reasonable  or  probable 
cause  whatsoever,  caused  and  procured  a  certain  bill  of  indictment  (e)  to  be 
exhibited  against  the  plaintiff  for  the  said  supposed  offence ;  that  is  to  say, 
[for  that  the  plaintiff,  on  [(^'c],  set  out  the  indictment  verbatim,']  unto  the 
jurors  of  the  grand  inquest  there,  to  wit,  unto  certain  good  and  lawful  men 
of  the  jurisdiction  aforesaid,  qualified  according  to  law,  then  there  sworn 
and  charged  to  inquire  for  our  lady  the  queen  for  the  jurisdiction  aforesaid 

(c)  If  before  another  justice,  say  "  before  that  the  plaintift"  was  not  guilty  thereof,  and 
one  Gi  H.  Esq.,  then  being  one  other  of  the  then  discharged  llie  plaintKr  out  of  custody, 
justices,  [tSc.]"  fully  acquitted  of  the  same  ;    and  the  defend- 

(d)  If  the   plaintiflT  was  then  discharged,  ant  hath  not  further  prosecuted  the  same,  but 
say  "  and  the   plaintiff  avers  that  tlie  said  the  same  is  fully  ended  and  determined. " 
justice  having  then  heard  and  considered  the  (e)  If  plaintiff  were   indicted    before  the 
evidence  before  him  touching  the  said  sup-  petit  jury  and  acquitted,  see  form,  Dubois  v, 
posed  offeace,  thea  adjudged  and  decided  Keats,  I  i  A.  &c  E.  329. 
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and  which  said  bill  of  indictment  was  then  there  returned  to  the  said  Court 
by  the  said  jurors  in  form  aforesaid,  Not  found (/);  and  the  said  prose- 
cution was,  to  wit,  on  [jI^c.],  being  before  the  commencement  of  this  suit 
and  now  is  ended  and  determined ;  and  thereupon  the  plaintiff  afterwards,  to 
wit_,  on  [^-c],  was  discharged  out  of  custody  upon  the  said  charge ;  by 
means  of  which  said  several  premises,  the  plaintiff  hath  been  and  is  injured 
in  his  good  name,  credit  and  reputation,  and  brought  into  public  scandal  and 
disgrace,  and  hath  suffered  great  pain  and  anxiety  of  body  and  mind,  and 
was  prevented  during  the  time  he  was  so  imprisoned  from  attending  to  and 
transacting  his  lawful  and  necessary  affairs  and  business  ;  and  also  by  reason 
of  the  premises,  the  plaintiff  necessarily  incurred  divers  charges  and  ex- 
penses, to  wit,  to  the  amount  of  ^6 ,  in  defending  himself  against  the  said 

prosecution  and  proceedings,  and  in  relation  to  the  premises,  and  in  the 
manifestation  of  his  innocence  in  that  behalf,  and  was  and  is  otherwise 
injured ;  To  the  damage,  &c. 

OTHER  FORMS  FOR  CRIMINAL  PROSECUTIONS. 


2.  For  a  malicions  Prosecution  for  Perjury. 
Delisser  v.  Towne,  1  Q.  B.  333. 


3.  For  maliciously  procuring  another  to  make  a  False  Charge  before 

a  Magistrate. 

Delegal  v.  Highleij,  3  Bing.  N.  C.  951 ;  S.  C.  5  Scott,  154. 


4.  For  a  malicious  Charge  before  a  Justice,  who  discharged 
Plaintiff. 

Biggs  v.  Clay,  3  N.  &  M.  464. 


6.  For  maliciously  procuring,  ^c.  a  Search  Warrant. 
Hensworth  v.  Fowkes,  4  B.  &  Ad.  449. 


6.  For  maliciously  procuring  a  Conviction  before  a  Magistrate. 
Mellor  V.  Baddeley,  C  C.  &  P.  374  ;  2  Crora.  &  M.  67. 

(/)  See  Byrne  v.  Moore,  6  Taunt.  187. 
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7.  For  maliciously  exhibiting  Articles  of  the  Peace,  &;c. 
Venafra  v.  Johnson,  10  Bing.  307. 


8.  For  a  malicious  Prosecution  before  a  Court  Martial. 
Sutton  V.  Johnstone,  1  T.  R.  493,  784. 


9.  By  a  Tenant  against  his  Landlord,  for  maliciously  charging  him 
before  a  Magistrate  under  the  Police  Act  with  having  {three  Months 
before)  wilfully  damaged  his  Premises. 

Dowell  V.  Beningfield,  1  Car.  &  M.  9. 


MARKETS. 

Declaration  for  disturbance  of  a  market  by  opening  a  new  one,  2  Chit.  PI.  7th  ed. 
626,  and  forms  in  cases  there  referred  to ;  see  also  Mayor  of  Devizes  v.  Clark,  3  Ad. 
&  E,  506 ;  De  Rutzen  v.  Lloijd,  5  A.  &  E.  450 ;  Bridgland  v.  S/iaptcr,  5  M.  &  W. 
375  ;   Thompson  v.  Gibson,  7  M.  &  W.  456. 


MASTER  AND  SERVANT. 
See  •«  Carriages,"  a7ite,  522—''  Ships,"  jJOif,  616. 


1 .  For  seducing  Plaintiff's  Daughter  and  Servant. 

Obs.  The  action  may  be  in  case  or  trespass,  Chamberlain  v.  Hazehvood,  7  Dowl.  816; 
S.  C.  5  M.  &  W.  515 ;  see  post,  "  Trespass;"  1  Chit.  PI.  7th  ed.  150.  As  to 
the  law  upon  this  subject,  see  generally  Bac.  Ab.  "  Master  and  Servant,"  O. ; 
2  Stark.  Ev.  3d  ed.  988,  tit.  "  Seduction;"  Rose.  Ev.  6th  cd.  407;  2  Harr. 
Index,  tit.  "  Infant,"  VI.  The  new  County  Courts  have  no  jurisdiction,  9& 
10  Vict.  c.  95,  s.  58.  An  action  of  this  kind,  founded  on  the  supposed  relation- 
ship of  master  and  servant,  is  the  only  remedy  provided  by  law  for  a  parent  for 
the  seduction  of  his  child.  There  must  be  some  proof  of  the  daughter's  service 
of  the  slightest  kind,  or  of  her  liability  to  serve,  or  at  least  that  she  was  living 
with  her  father  as  part  of  his  family,  and  liable  to  his  control  and  command ; 
Stark,  and  Rose,  supra;  Maunder  v.  Venn,  M.  &  M.  324,  per  Littledale,  J.  ; 
Harris  v.  Butler,  2  M.  &  W.  539,  where  sec  a  form  for  seducing  defendant's 
own  apprentice.  A  contract  to  serve,  or  payment  of  wages,  need  not  be  shown ; 
and  the  circumstance  of  the  daughter  being  of  age,  or  being  at  the  time  absent 
on  a  visit,  is  immaterial,  if  she  intended  to  return  home ;  id.  But  where  the 
daughter  was  in  the  service  of  another  person  at  the  time  of  her  seduction, 
Dean  v.  Feel,  5  East,  45  ;  or  was  in  the  defendant's  service,  Harris  v.  Butler, 
supra,  (unless  he  hired  her  for  the  purpose  of  seduction,  Speight  v.  Olivicra,  2 
Stark.  R.  493) ;  no  action  lies  for  seduction,  thougli  the  daughter  returned 
home  and  occasioned  expense,  &c.,  see  J)uvis  v.  Williams,  Q.  B.  Nov.  1846; 
and  that  although  she  had  the  intention  of  returning  to  tlie  father's  service  after 
she  had  quitted  the  defendant's,  Blai/mirc  v.  Hai/ln/,  6  M.iV  W.  55.  Expense 
only  will  not  suffice ;  the  loss  of  service  is  in  law  the  gist  of  this  action,  Boyle 
V.  Brandon,  13  M.  &  W.  738;  Gnnncll  v.  Wells,  7  M.  &  G.  1033;  S.  C.  2 
D.  &  L.  610.     A  master,  though  no  relation,  Fores  v.  Wilson,  Peak,  R,  55  ; 
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or  an  aunt,  or  person  who  has  adopted  the  party  seduced,  may  be  the  plaintiff, 
see  Edmonson  v.  Machell,  2  T.  R.  4;  Irwin  v.  Dearman,  11  East,  23.  As  to 
the  evidence,  &c.  see  Han-ison,  Roscoe,  Starkie,  &c.  iibi  supra.  Remoteness  of 
damage,  Boi/le  v.  Brandon,  supra. 

Commencement,  ante,  5.]  For  that  (g)  the  defendant,  contriving  and 
wrongfully  intending  to  injure  the  plaintiff,  heretofore,  to  wit,  on  [^'c],  and 
on  divers  days  and  times  after  that  day,  and  before  the  commencement  of 
this  suit,  debauched  and  carnally  knew  E.  F.,  being  the  daughter  of  the 
plaintiff,  and  who  then  and  during  all  the  time  aforesaid  was  and  yet  is  the 
servant  of  the  plaintiff,  (h)  whereby  the  said  E.  F.  became  pregnant  and 
sick  with  child,  and  so  continued  for  a  long  time,  to  wit,  nine  months,  that 

is  to  say,  until  the  day  of ,  a.  d. ,  when  she  was  delivered  of 

the  child  with  which  she  was  so  pregnant,  by  means  of  which  said  premises 
the  said  E.  F.  was  unable  to  do  or  perform  the  necessary  affairs  and  busi- 
ness of  the  plaintiff,  being  her  [father  and]  master  as  aforesaid,  for  a  long 
time,  to  wit,  from  the  day  and  year  first  mentioned  hitherto,  and  the  plaintiff 
during  that  time  hath  lost  and  been  deprived  of  the  services  of  the  said 
E.  F.,  and  by  reason  of  the  premises  the  plaintiff  necessarily  incurred  a  great 

expense,  to   wit,    to  the  amount   of  £ ,  in  and  about  the   nursing  and 

taking  care  of  the  said  E.  F.,  and  the  delivery  of  the  said  child  upon  the 
occasion  aforesaid,  and  incidental  thereto  ;  To  the  damage  of  the  plaintiff  of 
£ ,  and  therefore  he  brings  his  suit,  &c. 


2.  For  enticing  away  the  Plaintiff's  Workmen,  whereby  he  was 
unable  to  complete  an  Agreement,  6fc.  (i) 

Covim^ncement,  ante,  5.]    For  that  whereas  heretofore,  to  wit,  on  [il^c.],  the 
plaintiff  did  agree  with  one  E.  F.  that  he  the  plaintiff  would  weekly  and  every 

week  from  and  after  the day  of then  next  ensuing,  make  for,  sell 

and  deliver  unto  the  said  E.  F.  and  the  said  E.  F.  did  then  agree  with  the 
plaintiff  to  accept  from  him  divers,  to  wit  [five  piano  fortes],  to  be  paid  for  by 
the  said  E.  F.  to  the  plaintiff  at  certain  prices  in  that  behalf  agreed  on  be- 
tween them  :  And  whereas  also,  after  the  making  of  the  said  agreement,  and 
before  and  at  the  time  of  the  committing  of  the  grievances  by  the  defendants 
as  hereinafter  mentioned,  divers  persons,  that  is  to  say,  A.  R.  [tS-c]  were  the 
servants  of  the  plaintiff  in  the  way  of  his  trade  of  (a  piano  forte  maker,)  by 
him  then  carried  on ;  Yet  the  defendants,  well  knowing  the  premises,  (k) 

(g)  The  insertion  of  the  word  "  whereas"  Bac.  Abr.  "  Master  and  Servant,"  0  ;  3  Bl. 

here  would  render  the  declaration   bad   on  Comm.  142.     This  declaration  was  drawn  by 

special  demurrer ;  Bruwne  \.  Thurloe,  Exch.  an  eminent  pleader,  and  the  plaintiff  recovered 

Nov.  18,  1846  ;  see  ante,  39,  note  (o).  large  damages. 

(h)  This  allegaiion  of  service  is  sufificient,  (k)  The  scienter  is  a  necessary  averment, 

ihirti7ie:  v.  Gerber,  3  i\l.&.  G.  89.  3   Bl.   Com.   142  ;    Wimmore  v.  Greenbank, 

(j)  See  common  forms  for  enticing  away  Willes,  582  ;  but  the  means  of  enticement  used 

and  harbouring  apprentices,  2  Chit.  PI.  7ih  need  not  be  particularized,  Willes,  577. 
ed.  485 ;  and  as  to  the  action  in   general, 
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heretofore,  to  wit,  on  [4  c.],  wrongfully  maliciously  and  unjustly  conspired, 
combined  and  agreed  together  to  injure  the  plaintiff  in  his  aforesaid  trade, 
and  to  deprive  him  of  the  services  of  the  said  A.  R.  [i^c.]  as  such  servants 
as  aforesaid,  and  of  the  profits  which  might  and  would  otherwise  have  accrued 
to  him  from  the  continuance  of  the  said  A.  R.  [SfC.']  in  the  said  service  of 
the  plaintiff,  and  also  wrongfully  and  unjustly  to  hinder  and  prevent  the 
plaintiff  from  performing  the  said  agreement,  and  to  deprive  the  plaintiff  of 
the  gains  and  profits  which  he  might  and  would  have  derived  and  acquired 
from  performing  the  same,  and  also  to  subject  the  plaintiff  to  the  payment 
of  divers  large  sums  of  money,  to  be  recovered  against  him  as  and  by  way 
of  damages  for  the  nonperformance  of  the  said  agreement ;  and  the  plaintiff 
further  saith  that  the  defendants,  in  pursuance  of  their  said  unlawful  con- 
spiracy, afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  whilst  the 
said  agreement  of  the  plaintiff  with  the  said  E.  F.  was  in  full  force  and  sub- 
sisting, unlawfully,  wrongfully  and  unjustly  enticed,  persuaded  and  procured 
the  said  A.  R.  [^-c],  so  then  being  the  servants  of  the  plaintiff  as  aforesaid, 
to  depart  from  and  out  of  the  service  of  the  plaintiff,  that  is  to  say,  by  un- 
lawful and  unjust  means  and  devices,  that  is  to  say,  by  then,  to  wit,  on  the 
day  and  year  last  aforesaid,  causing  and  procuring  the  said  A.  R.  [SfC.']  so 
then  being  the  servants  of  the  plaintiff  as  aforesaid,  to  be  furnished  and  sup- 
plied with  meat,  drink  and  entertainment,  and  giving  and  paying  to  each  of 
them  a  large  sum  of  money,  to  wit,  £1,  as  a  premium  and  reward  for  their 
and  each  of  their  unlawfully  and  unjustly,  and  without  the  license  or  consent, 
and  against  the  will  of  the  plaintiff,  departing  from  and  out  of  the  service 
of  the  plaintiff,  and  also  by  then  promising  and  agreeing  with  the  said  ser- 
vants of  the  plaintiff  and  each  of  them  to  retain  and  employ  them  and  each 
of  them  in  the  service  of  the  defendants,  for  certain  large  wages  and  reward 
to  be  paid  by  the  defendants  to  each  of  them  the  said  A.  R.  [^-c]  so  being 
the  servants  of  the  plaintiff;  and  also  by  then  falsely  and  fraudulently  re- 
presenting to  the  said  servants  of  the  plaintiff  that  he  the  plaintiff  would 
be  unable  to  pay  to  them  or  either  of  them  their  or  either  of  their  lawful 
wages  and  reward  for  the  services  to  be  performed  by  them  respectively  as 
such  servants  of  the  plaintiff,  by  means  of  which  said  enticement,  persua- 
sion and  procurement  the  said  A.  R.  [^-c]  so  being  such  servants  of  the 
plaintiff  as  aforesaid,  then,  to  wit,  on  the  day  and  year  last  aforesaid,  unlaw- 
fully, wrongfully  and  unjustly,  and  without  the  license  or  consent  and 
against  the  will  of  the  plaintiff,  departed  from  and  out  of  the  service  of  the 
plaintiff,  and  have  and  each  of  them  hath  remained  and  continued  absent 
from  such  service,  to  wit,  from  thence  until  the  commencement  of  this  suit, 
whereby  the  plaintiff  hath  for  and  during  all  that  time  lost  and  been  deprived 
of  the  services  of  the  said  A.  R.  [c^-t.]  and  each  of  them  in  his  said  trade 
and  business,  and  of  all  the  profits,  benefits  and  advantages  which  might  and 
would  otherwise  have  arisen  and  accrued  to  him  from  such  services,  and  by 
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means  of  the  several  premises  the  plaintiff  hath  been  hindered  and  prevented 
from  performing  the  said  agreement  on  his  part  and  behalf  to  be  performed, 
and  from  making,  selling  and  delivering  the  said  [piano  fortes]  according  to 
the  said  agreement  as  he  otherwise  might  and  would  have  done,  and  hath 
wholly  lost  and  been  deprived  of  divers  great  gains  and  profits  which  he 
might  and  would  have  derived  and  acquired  from  making,  selling  and  de- 
livering the  said  [piano  fortes],  and  from  performing  the  said  agreement,  and 
hath  been  and  is  subjected  to  a  claim  against  him  for  the  nonperformance 
thereof,  and  also  by  means  of  the  premises  the  plaintiff  hath  been  and  is 
greatly  injured  in  his  said  trade  and  business  and  otherwise  ;  To  the  da- 
mage, &c. 

♦ 

3.  By  the  Master  for  an  Injury  done  to  his  Servant  by  careless 

driving. 
Martinez  v.  Gerher^  3  M.  &  G.  89 ;  and  see  Hodsoll  v.  Stallbi-ass,  9  C. 
&  P.  63  ;  S.C.n  A.  E.  301  ;  post,  Form  2,  p.  593. 


MISCHIEVOUS  ANIMALS. 


1.  For  suffering  a  ferocious  Dog  to  go  at  large,  which  injured 
the  Plaintiff.  {I) 

Commencement,  ante,  5.]  For  that  the  defendant,  before  and  at  the  time 
of  the  damage  and  injury  to  the  plaintiff  hereinafter  mentioned,  wrongfully 
and  injuriously  kept  a  certain  dog,  he  the  defendant  then  well  knowing  that 
the  said  dog  then  was  used  and  accustomed  to  attack  and  bite  mankind  [or, 
"  knowing  that  the  said  dog  then  was  of  a  fierce,  ferocious  and  mischievous 
nature,  and  that  it  was  dangerous  and  improper  to  allow  the  said  dog  to  go 
at  large  and  unconfined,*  and  not  properly  secured,"  (wi)  ]  and  which  said 
dog,  whilst  the  defendant  kept  the  same,  to  wit,  on  [Sfc.'],  did  attack,  bite, 
wound  and  injure  the  plaintiff  [or,  if  the  allegation  between  the  hrackets  he  in- 
serted, instead  of  the  averment  that  the  dog  ivas  used  to  attack  mankind,  say 
from  the  asterisk,  "  yet  the  defendant,  whilst  he  kept  the  said  dog  as  afore- 
said, to  wit,  on  [^'c],  wrongfnlly,  carelessly  and  improperly  suffered  the  said 
dog  to  go  at  large  and  unconfined,  without  being  properly  secured,  and 
without  taking  due  and  proper  care  or  precautions  to  secure  the  same  in 


(I)  See  a  similar  form  for  keeping  a  mis-  355;  Harr.Ind.  tit.  Case,  VII.    The  scienter 

chievous  ram,  Jackson  v.  Smithson,  15  L.  J.  is  the  gist  of  the  action,  id.;  Thomas  v.  Mor- 

311    Exch. ;  and  other  forms  in  Harlleti  v.  gan,  2  C.  M.  &c  R.  496.     As  to  evidence,  see 

Har'riman,  1  B.  &  Ad.  620  ;  Curtis  v.  Mills,  id. ;  Rose,  and  Harr.  Ind.    See  further.posf, 

5  C.  &  P.  489 ;  Liability,  &c.  of  owners  of  Pleas. 

animals     1    Chit.  PI.   Index,   "Animals;"  (m)   See  Hartley  v.  Harriman,    1  B.  & 

Burn's  J.  "  Dogs;"  Com.  Dig.  "  Act  on  ttie  Aid.  621  ;  S.  C.  2  Stark.  214. 
Case  for  Negligence,"  A,  6. ;  llosc.  Ev.  6  ed. 
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that  behalf,  and  which  said  dog  did  then  attack,  bite,  wound  and  injure  the 
plaintiff,"]  and  thereby  the  plaintiff  became  and  was  sick,  sore,  lame  and 
disordered,  and  so  remained  and  continued  for  a  long  space  of  time,  to  wit, 
from  thence  hitherto,  and  thereby  the  plaintiff  became  and  was  during  all 
that  time  unable  to  do  or  perform  his  necessary  affairs  and  business,  and 
also  by  means  of  the  premises  the  plaintiff  then  incurred  divers  expenses, 

costs  and  charges  to  a  large  amount,  to  wit,  to  the  amount  of  £ -,  in  and 

about  the  endeavouring  to  get  cured  of  the  said  wounds,  injuries,  sickness, 
lameness  and  disorder  so  occasioned  as  aforesaid  and  incidental  thereto,  and 
the  plaintiff  hath  been  and  is  by  means  of  the  premises  otherwise  greatly 
damnified ;  To  the  damage,  &c. 


2.  By  a  Master  for  an  Injury  done  to  his  Apprentice  by  Defendant's 
Dog,  stating  special  Damage  for  the  Loss  of  the  Apprentices 
Services  during  the  whole  Time  he  was  to  serve. 

Hodsoll  V.  Stallbrass,  9  C.  &  P.  63;  S.  C.  11  A.  &  E.  301. 


I 


3.  For  Injuries  occasioned  by  Defendants  Ox  running  at  the 
Plaintiff,  (w) 

Comviencement,  ante,  5.]  For  that  the  defendant,  heretofore,  to  wit,  on 
[^-c]  was  possessed  of  a  certain  ox,  and  then  by  his  servants  in  that  behalf 
had  the  care  and  management  of  the  said  ox ;  and  the  said  ox,  before  and 
at  the  time  of  the  committing  of  the  grievance  hereinafter  mentioned,  was 
wild  and  vicious,  and  it  was  then  unsafe  and  improper  to  drive,  or  permit 
or  suffer  the  said  ox  to  go  through  any  public  highway,  without  causing  or 
procuring  the  same  to  be  tied  down  and  confined,  or  otherwise  secured,  so 
as  to  prevent  the  said  ox  from  doing  mischief  or  damage  to  any  person  or 
persons  passing  along  or  being  in  such  highway :  of  all  which  the  defendant 
before  and  at  the  time  of  the  committing  of  the  grievance  hereinafter  men- 
tioned had  notice  j  Yet  the  defendant  then  wrongfully,  injuriously,  carelessly, 
negligently  and  improperly,  by  his  said  servants,  drove  and  caused  and  pro- 
cured to  be  driven  the  said  ox,  so  being  wild  and  vicious  as  aforesaid,  in  a 
certain  public  highway,  wholly  untied,  unbound  and  unconfincd,  and  not 
properly  secured,  and  without  taking  due  and  proper  care  in  that  behalf,  by 
means  whereof  the  said  ox  then,  with  great  force  and  violence,  ran  at  and 
against  the  plaintiff,  who  was  then  passing  in  and  along  the  said  highway. 


(w)  Where  the  defendant  employed  a  li-       defendant  was  not  liable;  MiUigans.  Wedge, 
censed  drover,  who  employed  a  boy  to  drive        12  A,  &  E,  737. 
the  ox  which  did  the  injury,  it  was  held  the 
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and  then  tossed,  threw  down  and  greatly  bruised,  hurt  and  wounded  the 
plaintiff,  insomuch  that  by  means  thereof  he,  the  plaintiff,  then  became  and 
was  sick  [4"C.  proceed  as  in  Form  1. 


NEGLIGENCE.     See  "  Carelessness,"  ante,  519. 


NUISANCES. 


Obs.  See  in  general,  9  Co.  53  b,  59  a;  Com.  Dig.  "  Action  on  the  Case  for  a 
Nuisance;"  Bac.  Abr.  tit.  "  Nuisance;"  3  Bla.  C.  208  to  309;  1  Chit.  Gen. 
Pr.  tit.  "Nuisance;"  Harr.  Ind.  tit.  "Case,  Action  of;"  Rose.  Ev.  6th  ed. 
334  to  337,  VII.  VIII.;  2  Chit.  PI.  Index,  "  Nuisances."  How  to  state  the 
injurj',  Fitzsimons  v.  Inglis,  5  Taunt.  534 ;  Khig  v.  Williamson,  1  D.  &  R.  C. 
N.  P'.  35  ;  1  Chit.  PI.  7th  ed.  401  to  403.  Form  of  action,  1  Chit.  PI.  7th  ed. 
148,  157.  Parties  to  the  action;  1  Chit.  PI.  74  to  94;  HaiT.  Ind,  supra.; 
Rose.  Evidence,  334.  A  person  letting  premises  with  a  nuisance  then  thereon, 
and  receiving  rent,  is  liable  for  the  continuance  of  the  nuisance ;  Rex  v.  Pedly, 
1  Ad.  &  E.  822.     The  venue  is  local;    Warren  v.  Webb,  1  Taunt.  379. 

See  "Ancient  Windows,"  514,  "  Common,"  528,  "  Reversion,"  608,  "  Watercourses," 
622,  "  Ways." 


1.  For  placing  floating  Timbers  on  the  Thames,  whereby  the  Access  to 
Plaintiff's  Public  House  {ivhich  abutted  on  the  River)  was  ob- 
structed. 

Ross  V.  Groves,  5  M.  &  G.  613  ;  ,S.  C.  1  D.  &  L.  61. 


2.  For  not  using  due  Care  in  'pulling  down  a  House  adjoining  the 
Plaintiff's,  whereby  the  latter  ivas  injured,  S^c. 

Obs.  It  is  a  good  cause  of  action  that  a  next  neighbour  conducts  himself  so  carelessly, 
negligently  and  unskilfully  in  puUing  down  his  own  house,  &c.  as  to  injure  thereby 
his  neighbour's  house,  although  the  complainant  may  not  in  respect  of  the  latter 
house  have  acquired  any  absolute  right  to  the  support  of  the  building  pulled  down 
or  the  adjoining  soil ;  see  Troiver  v.  Chadwick,  3  Bing.  N.  C.  334  ;  S.C.Q  Bing. 
N.  C.  1.  See  the  earlier  cases  upon  this  point,  Peyton  v.  Mayor  of  London,  9  B. 
&  C.  725  ;  particularly  Doddv.  Holme,  1  Ad.  &  JE.  493;  Plant  v.  James,  5  B.  & 
Ad.  791 ;  see  a  form  {semble,  too  general)  in  Lloyd  v.  Wigney,  6  Bing.  489.  And 
it  seems  that  if  the  defendant  has  been  guilty  of  actual  neghgence  and  thereby 
occasioned  the  injury,  he  is  liable,  although  the  plaintiff  himself  did  not  use 
those  precautions  he  ought  to  have  adopted  against  such  injury ;  Walters  v. 
Pfeil,  M.  &  M.  362.  The  damages  should  be  to  the  amount  of  the  value  of 
the  plaintiff's  old  house  thrown  down  by  the  defendant's  carelessness,  and  not 
the  whole  expense  of  building  a  new  one;  Lukinv.  Godsall,  Peak,  Add.  C,  15; 
see  Dodd  v.  Holme,  supra.  It  is  not  settled  whether  a  party  about  to  pull  down 
his  house  is  bound  to  give  notice  of  his  intention  to  his  next  door  neighbour  (who 
has  not  acquired  a  legal  right  to  the  support  of  the  house,  &c.)  if  he  does  not 
shore  up  his  neighbour's  liouse  ;  see  Peyton  v.  Mayor  of  London,  supra  ;  Mas- 
sey  v.  Goyder,  4  C.  &  P.  161 ;  and  per  Tindal,  C.  J.,  in  Trower  v.  Chadwick, 
3  Bing.  N.  C.  353.     In  order  to  raise  this  question,  the  declaration  should 
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specially  charge  the  omission  to  give  notice,  and  the  pulling  down  without 
shoring  up;  sec  form,  3  Bing.  N.  C.  337;  post,  Form  3.  See  a  form  of  de- 
claration against  commissioners  of  sewers  for  undermining  the  plaintiff's  house 
by  improperly  making  a  sewer,  The  Grocers'  Company  v.  Donne,  3  Bing.  N.C. 
34.    As  to  the  right  to  the  support  of  adjoining  property,  see;jo.s;,  596,  note  (o). 

Commencement,  ante,  5,]  For  that  whereas  the  plaintiff  at  the  time  of  the 
committing  of  the  grievances  hereinafter  mentioned  was  possessed  of  a  cer- 
tain house,  situate  in  the  county  aforesaid,  and  tlien  occupied  the  same  and 
resided  therein,  and  the  defendant  did  then  pull  down  and  remove  a  certain 
other  house,  situate  in  the  county  aforesaid,  and  next  adjoining  the  said 
house  of  the  plaintiff;  and  thereupon  it  became  and  was  the  duty  of  the 
defendant  to  use  due  care  and  skill  and  take  due,  reasonable  and  proper 
precautions  in  and  about  the  pulling  down  and  removing  the  said  house  so 
adjoining  the  plaintiff's  said  house,  so  that  for  want  of  such  care,  skill  and 
precautions,  the  said  house  of  the  plaintiff,  and  his  goods  and  chattels 
therein  might  not  be  damaged  or  destroyed,  or  the  plaintiff  injured  in  respect 
thereof;  Yet  the  defendant,  heretofore,  to  wit,  on  [4"C.],  disregarded  his  said 
duty  in  this,  to  wit,  that  he  did  not  nor  would  then  or  at  any  other  time  use 
due  care  or  skill,  or  take  due,  reasonable  or  proper  precautions  in  or  about 
the  pulling  down  or  removing  his  said  house  so  adjoining  the  said  house  of 
the  plaintiff  upon  the  said  occasion,  according  to  his  said  duty  ;  and  the  de- 
fendant then,  to  wit,  on  [c*)-c.],  and  on  divers  other  days  and  times  afterwards, 
and  before  the  commencement  of  this  suit,  wrongfully  and  injuriously  pulled 
down  and  prostrated  divers  parts  of  his  said  house  so  adjoining  the  said 
house  of  the  plaintiff,  upon  the  said  occasion,  in  a  careless,  unskilful  and  im- 
proper manner,  whereby  the  said  house  of  the  plaintiff  became  and  was 
greatly  shaken,  weakened  and  injured,  and  afterwards,  to  wit,  on  [tS-c], 
gave  way  and  fell  in,  and  became  and  was  greatly  injured  and  in  part  de- 
stroyed, and  rendered  uninhabitable  ;  and  by  reason  of  the  several  premises, 

divers  goods  and  chattels  of  the  plaintiff,  to  wit, ,  of  great  value,  to  wit, 

£ ,  became  and  were  broken,  spoiled  and  destroyed,  and  thereby  also 

the  plaintiff  has  from  thence  hitherto  lost  and  been  deprived  of  ihe  use  of 
his  said  house,  and  of  the  advantages  which  he  otherwise  might  and  would 
have  acquired  from  the  possession  and  use  thereof;  and  thereby  also  the 
plaintiff  has  necessarily  incurred  divers  expenses,  to  wit,  to  the  amount  of 

£ -,  in  having  his  said  house  examined  and  surveye  d,  and  the  nature  and 

extent  of  the  said  damages,  injuries  and  losses  ascertained,  and  in  and  about 
the  removal  of  the  ruins  of  the  said  house,  and  of  such  of  his  said  goods  and 
chattels  as  were  not  wholly  destroyed,  and  in  and  about  the  removal  of  the 
said  last-mentioned  goods  and  chattels,  and  in  and  about  the  procuring 
another  residence,  and  in  and  about  the  rebuilding  his  said  house,  and  other- 
wise in  relation  to  the  premises  and  matters  aforesaid,  and  was  and  is  otl)er- 
wise  injured  ;  To  the  damage,  &c. 

PART   II.  Iv  R 
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3.  For  pullhig  down  a  House  adjoining  the  Plaintiff's  and  disturb- 
ing  the  Foundations  of  Plaintiff's  House,  {he  being  entitled  to  the 
support  of  such  adjoining  House  and  Foundations),  without  shoring 
up  Plaintiff's  House,  &;c.  (o) 

Commencement,  ante,  5.]  For  that  whereas  the  plaintiff,  before  and  at  the 
times  of  the  committing  of  the  grievances  hereinafter  mentioned,  was  and 
thence  hitlierto  hath  been  and  still  is  possessed  of  a  certain  dwelling-house 
situate  in  the  county  aforesaid,  and  then  occupied  the  same,  and  resided 
therein,  and  which  said  house  had  been  and  was  erected  and  built  twenty  years 
and  upwards  before  the  committing  of  the  said  grievances  ;  and  whereas,  be- 
fore and  at  the  times  of  the  committing  of  the  grievances  by  the  defendant  as 
hereinafter  mentioned,  ["  the  plaintiff's  said  house  adjoined  a  certain  other 
house  situate  in  the  county  aforesaid,  whereof  the  defendant  then  was  pos- 
sessed, and  in  part  of  right  rested  upon  and  was  supported  by  and  still  of 
right  ought  in  part  to  rest  and  be  supported  by  parts  of  the  said  adjoining 
house,"  or  if  more  in  accordance  with  the  facts,  say,  "  the  plaintifi''s  said 
house  was  built,  placed  and  was  standing  on  land  next  adjoining  to  certaiti 
other  land,  then  in  the  possession  of  the  defendant,  by  which  the  said  first- 
mentioned  land  was  supported  and  prevented  from  moving  and  giving  way ; 
and  whereas,  before  and  at  the  several  times  of  the  committing  of  the 
grievances  hereinafter  mentioned,  the  said  first-mentioned  land  on  which  the 
said  house  of  the  plaintiff  so  stood  as  aforesaid  of  right  ought  to  have  been 
and  still  of  right  ought  to  be  supported  and  prevented  from  moving  or 
giving  way  by  the  said  other  land  of  the  defendant;"]  and  whereas,  before 
and  at  the  times  of  the  committing  of  the  grievances  hereinafter  in  this 
count  mentioned,  there  were  certain  foundations  belonging  to  and  support- 
ing the  said  house  of  the  plaintiff,  and  he  of  right  had  enjoyed,  and  then 
of  right  ought  to  have  enjoyed,  and  still  of  right  ought  to  enjoy,  such  foun- 
dations and  the  benefit  and  advantage  thereof  for  the  support  of  his  said 
house ;  Yet  the  defendant,  well  knowing  the  premises,  but  contriving  and 
intending  to  injure  the  plaintiff,  heretofore,  to  wit,  on  [<5"c.],  and  on  divers 


(o)  See  a  form  for  injuring  the  foundations  the  adjoining  wall  or  soil,  and  merely  charges 

of  plaintiff's  house  by  digging  mines.  Sec,  (without  laying  negligence,  &c.  see  Form  1, 

Hilton  V.  Lmd  Grantille,  5  Q.  B.  701  ;  in  supra)  that  defendant  dug  into  the  soil  and 

that  form,  tlie  allegation  between  the  brackets  foundation  of  the  adjoining  land  so  near  the 

is  omitted.     The  form  in  the  text  is  slightly  plaintiffs  house  that  it  fell,  ficc,  it  is  defective, 

altered  from  that  in  Troifer  V.  C7inrfuic/i,  cited  see    Wyatt  v,  Harrison,  3    B.  &  Ad.  871; 

ante,  p.  594,  obs.,  which  was  held  good  on  Dodd  v.  Holme,  1  Ad.  &  E.  493;  for  where 

general  demurrer.     The  allegation  in  refer-  a  party  has  not  acquired  an  absolute  right  to 

ence  to  the  plaintiff's  riglit   to   the  support  such  support  for  his  house  by  twenty  years 

of  the  adjoining  soil  as  a  foundation  for  his  uninlerruptedenjoyment  thereof,  or  other  legal 

house,  was  mainly  founded  on  the  form,  &c.  means,  his  neignbour  may  dig  into  or  use  his 

in  Brown  v.Windsm-,  I  C.&c  J.  20.     See  an-  own    soil  to  the   extremity   thereof,   without 

otherform,  Hide  V. T/iornf)0)oi(g/i,2C.&Kirw.  shoring  up  the  house,  and  is  not  liable  (rea- 

250.  \Vhere  the  declaration  does  not  show  that  sonable  care  and  skill  being  used)  although 

the  plaintiff's  house  was  ancient,  or  that  he  such  house  fall  down  ;  see  id. ;  and  Partridge 

had  acquired  a  right  to  have  it  supported  by  v.  Scott,  3  M.  &  W.  220. 
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other  days  and  times  afterwards  and  before  the  commencement  of  this 
suit,  wrongfully  and  injuriously  made  divers  holes  and  excavations  in,  and 
loosened,  disturbed  and  removed  a  great  part  of  the  said  other  land  of  him 
the  defendant,  near  to  the  foundation  of  the  said  part  of  the  said  house  of 
the  plaintiff,  and  by  which  the  said  first-mentioned  land  was  as  aforesaid 
supported  and  prevented  from  moving  and  giving  way,  and  carelessly,  negli- 
gently and  improperly  dug  and  made,  took  down,  pulled  down  and  removed, 
and  caused  and  procured  so  to  be  taken  down  and  removed,  the  said  house 
so  adjoining  tlie  said  house  of  the  plaintiff,  by  which  the  said  last-mentioned 
house  was  so  in  part  supported  as  aforesaid,  without  shoring  up,  propping 
up,  or  securing  or  taking  other  reasonable  or  proper,  or  any  precautions  to 
support  or  secure,  or  shore  up  the  said  house  of  the  plaintiff,  so  as  to 
prevent  the  same  from  giving  way  or  being  weakened  or  damaged  or  de- 
stroyed on  that  occasion  ;  and  also  then  wrongfully  and  injuriously  dug  and 
madCj  and  caused  and  procured  to  be  dug  and  made,  divers  exCvivations  in 
the  earth  near  to  the  said  foundations  of  the  said  house  of  the  plaintiff,  and 
loosened,  weakened  and  disturbed  such  foundations,  without  taking  due  and 
proper  precaution  to  prevent  the  said  foundations  from  being  weakened  and 
injured  and  giving  way,  and  by  reason  thereof  the  said  foundations  then 
became  and  were  injured,  loosened  and  weakened,  and  by  reason  of  the  said 
several  premises  the  said  house  of  the  plaintiff  then  became  and  was  greatly 
weakened  and  injured  ;  and  by  reason  of  the  said  several  premises  in  this 
count  mentioned,  the  said  house  of  the  plaintiff,  afterwards,  to  wit,  on  [t^c.], 
aforesaid,  gave  way  and  fell  in,  and  became  and  was  greatly  injured  and 
destroyed;  and  by  reason  of  the  several  premises,  divers  goods,  [^-c,  2«'o- 
ceed  and  conclude  as  in  last  form. 


4.  Against  the  Proprietor  of  a  neighhouring  House,  1.  For  ob- 
structing the  Footway  to  Plaintiff's  House  hy  a  building  Hoard; 
2.  For  so  negligently  imlling  down  his  House  that  Bricks,  &^c.,fell 
on  Plaintiff's ;  3.  For  undermining  the  Party  Wall  between  the 
Houses ;  and  Plea,  License  from  the  Lord  Mayor  of  London  to 
erect  the  Hoard. 

Bradbee  v.  Christ's  Hosjntal,  4  M.  &  G.  714. 


5.  Against  Persons  employed  in  making  a  Railioay,  for  Carelessness, 
Sfc.  in  iierforming  the  Works,  wherby  Plaintiff's  Land  was  in- 
jured, (p) 

Commencement,  ante,  .j.]     For  that  whereas,  before  and  at  the  time  of  the 
committing  of  the  grievances  by  the  defendants  hereinafter  mentioned,  the 

(/))  See  The  Grocers'  Compatiu  v.  Dointe,  3  Bing.  N.  C.  34  ;  and  the  note,  ante,  596, 

R  r2 


598  DECLARATIONS  IN  CASE :— NUISANCES. 

plaintiff  was  possessed  of  a  certain  close  called,  to  wit, ,  situate  in  the 

county  aforesaid,  and  the  defendants  were  then  engaged  in  making  a  part  of 
a  certain  intended  railway  near  to  and  across  part  of  the  said  lands  of  the 
plaintiff,  and  were  also  then  employed  in  cutting  a  certain  aqueduct  through 

and  across  a  certain  high  road  leading  from to ,  near  to  the  said 

close  of  the  plaintiff;  Yet  the  defendants,  well  knowing  the  premises,  but 
intending  to  injure  the  plaintiff,  heretofore,  to  wit,  on  [4"C.]>  and  on  divers 

other  days  and  times  between  that  day  and  the day  of ,  a.d. , 

so  carelessly,  negligently,  unskilfully  and  improperly  cut  the  said  aqueduct, 

that  afterwards,  to  wit,  on  the  said day  of in  the  year  aforesaid, 

by  reason  of  the  careless,  negligent,  unskilful  and  improper  manner  in  which 
the  said  several  works  were  respectively  done  and  performed  as  aforesaid, 
the  waters  then  being  in  a  certain  pond,  broke  through  the  said  works  of 
the  defendants,  and  with  great  force  and  violence  overflowed  divers,  to  wit, 

acres  of  meadow  land  and  acres  of  pasture  land  respectively, 

parcel  of  the  said  land  so  possessed  by  the  plaintiff  as  aforesaid,  and  stayed 
and  continued  in  and  upon  the  same  respectively  for  a  long  space  of  time, 

to  wit, months  then  following ;  and  during  that  time  washed  up,  tore 

up  and  subverted  divers,  to  wit,  500  trees,  and  divers,  to  wit,  20  perches  of 
hedges  of  the  plaintiff  there  then  growing  and  being,  and  by  reason  of  which 
said  overflowing,  not  only  were  the  ditches  and  drains  of  the  plaintiff  on  his 
said  lands  then  being  greatly  choked  up,  and  the  said  lands  greatly  saturated 
with  water,  and  dirtied  and  injured  with  and  by  a  sandy  deposit  thereupon 
thereby  brought  and  occasioned,  and  otherwise  much  lessened  in  value,  and 
the  plaintiff  was  thereby  hindered  and  prevented  from  and  lost  the  season 
for  cultivating  the  same  as  he  otherwise  might  and  would  have  done,  but 

also  divers  great  quantities,  to  wit, of  manure  of  the  plaintiff  there  then 

lying,  of  great  value,  to  wit,  of  the  value  of  £ ,  were  wholly  washed 

away,  consumed  and  destroyed,  and  the  plaintiff  hath  been  and  is  thereby 
otherwise  greatly  injured ;  To  the  damage,  &c. 


6.  For  working  a  Steam-Engine  and  keeping  up  large  Fires  in  a 
Building  adjoining  Plaintiff's  Premises,  Sfc.  (q) 

Commencement f  ante,  5.]  For  that  whereas  before  and  at  the  times  of  the 
committing  the  grievances  hereinafter  mentioned,  the  plaintiff  was  and  thence 
hitherto  hath  been  and  still  is  lawfully  possessed  of  a  certain  messuage  or 
dwelling-house  and  premises  with  the  appurtenants,  situate  in  the  county 
aforesaid,  and  resided  and  still  resides  therein  with  his  famly,  and  carried  on 


(q)   See  a  form  for  a  noisy  nuisance  in      2  Chit.  PI.  7th  ed.  586;  keeping  a  slaughter- 
maoufacturing  iron,  EUiotson  v.  Tatham,  2       house,  2  Chit.  PI.  7lh  ed.  587, 
Bing.  Is .  C.  134  ;  for  manufacturing  candles, 
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and  still  carries  on  therein  the  trade  and  business  of  a ;  and  whereas  the 

defendant,  before  and  at  the  time  of  the  committing  the  grievances  herein- 
after next  mentioned,  was  and  from  thence  hitherto  hath  been  and  still  is 
possessed  of  a  certain  building  near  to  and  adjoining  the  said  tenements  of 
the  plaintiff';  Yet  the  defendant,  contriving  and  wrongfully  and  unjustly 
intending  to  injure  the  plaintiff  in  this  behalf,  whilst  the  plaintiff  was  so 
possessed  of  his  said  tenements,  and  so  resided  and  dwelt  and  exercised  and 
carried  on  his  said  trade  and  business  therein  as  aforesaid,  to  wit,  on  [^c.], 
and  on  divers  days  and  times  after  that  day  and  before  the  commencement 
of  this  suit,  wrongfully,  unlawfully  and  unjustly,  without  the  license  or  con- 
sent and  against  the  will  of  the  plaintiff,  erected  and  built  a  certain  steam- 
engine,  and  also  divers  other  engines,  and  divers  mills  and  machines,  to  wit, 
twenty  other  engines,  ten  mills  and  twenty  machines  for  the  grinding  and 
manufacturing  of  [drugs]  and  other  substances  in  the  said  buildings  of  the 
defendant,  and  there  wrongfully  and  injuriously  kept  and  continued  the  same 
so  there  erected  and  built  for  a  long  time,  to  wit,  thence  hitherto,  (r)  and 

then,  to  wit,  on  the  said day  of ,  a.d.  ,  and  on  divers  other 

days  and  times  after  that  day  and  before  the  commencement  of  this  suit, 
wrongfully,  unlawfully  and  unjustly,  and  without  the  consent  of  the  plaintiff, 
there  worked  and  used,  and  caused  and  procured  to  be  worked  and  used  the 
said  steam-engine  and  the  said  other  engines,  mills  and  machines,  and  in  so 
doing  on  the  several  days  and  times  aforesaid  wrongfully,  unlawfully  and 
unjustly  made  and  caused  and  procured  to  be  made  divers  loud,  horrible, 
discordant  and  tremendous  sounds,  and  noises,  and  vibrations,  and  greatly 
shook  the  said  messuage  or  dwelling-house  and  premises  of  the  plaintiff  and 
the  foundations  thereof,  and  the  furniture,  effects,  goods  and  chattels  of  the 
plaintiff  therein  being ;  and  also,  to  wit,  on  the  several  days  and  times  afore- 
said, wrongfully,  unlawfully  and  unjustly  made  and  kept,  and  caused  and 
procured  to  be  made  and  kept  up  divers  large  and  dangerous  fires,  at  and 
in  the  said  buildings  of  the  defendant,  for  the  purpose  of  working  and  using 
the  said  steam  and  other  engines,  mills  and  machines  of  the  defendant  there, 
by  means  of  which  said  several  premises  the  said  messuage  [<5c.]  of  the 
plaintiff  became  and  were  on  those  several  days  and  times  greatly  disjointed, 
broken,  damaged,  and  in  great  and  imminent  danger  of  falling  and  tumbling 
down ;  and  a  part  of  the  said  furniture,  goods  and  chattels  of  the  plaintiff, 

to  wit,  [describe  them],  of  great  value,  to  wit,  of  the  value  of  ^ ,  being 

therein,  thereby  became  and  were  greatly  injured,  damaged  and  spoiled,  and 
by  means  of  the  aforesaid  premises  and  the  smoke,  vapours  and  Hltli  arising 
from  the  said  fire,  and  which  entered  and  impregnated  the  air  in  the  said 
tenements  of  the  plaintiff,  he  the  plaintiff  and  his  family  were  greatly 
disturbed  and  disquieted,    incommoded,   interrupted  and  annoyed   in    the 

(r)  Or  if  the  plaintiff  were  not  the  orignal  erccter  of  the  engine,  &c.,  see  Form  2,  ante,  514, 
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peaceable  and  quiet  possession,  use,  occupation  and  enjoyment  of  his  said 
messuage  [«^c.]  insomuch  that  by  means  thereof  the  health  of  the  plaintiff 
was  and  is  greatly  impaired  and  injured,  so  that  it  became  and  was  unsafe, 
incommodious  and  unfit  for  the  plaintiff  to  reside  or  dwell  any  longer  with 
his  family,  or  to  exercise  or  carry  on  his  said  trade  and  business  at  or  in  his 
said  messuage  [t^c.]  ;  and  thereupon  he  the  plaintiff  was  forced  and  obliged 
to  and  did,  to  wit,  on  [(^'C.J,  of  necessity  quit  the  same,  and  go  and  reside 
with  his  family,  and  exercise  and  carry  on  his  said  trade  and  business  else- 
where, and  the  said  messuage  [4"C.]  became  and  were  and  from  then  to 
the  commencement  of  this  suit  (s)  have  been  and  still  are  empty  and  unoccu- 
pied ;  and  the  plaintiff  hath  thereby  not  only  lost  and  been  deprived  of  all 
the  profits,  benefits  and  advantages  which  might  and  would  otherwise  have 
accrued  to  him  from  and  in  respect  of  the  said  messuage  [^'c],  but  hath 
been  put  to  great  trouble,  inconvenience  and  expense  in  and  about  the  pro- 
curing another  residence  for  himself  and  his  family,  and  the  exercise  and 
carrying  on  his  said  trade  and  business,  and  in  and  about  his  said  removal 
to  such  other  residence,  and  the  fitting  up  thereof  and  making  the  same 
commodious  and  convenient  for  the  purpose  aforesaid  ;  and  the  plaintiff  hath 
been  and  is  by  means  of  the  premises  aforesaid  otherwise  greatly  injured, 
and  put  to  great  additional  and  otherwise  unnecessary  trouble  and  expense 
in  and  about  the  exercising  and  carrying  on  of  his  said  trade  and  business ; 
To  the  damage,  &c. 


OTHER  FORMS  FOR  NUISANCES,  &c. 


7.  For  not  repairing  a  Privy  adjoining  Plaintiff's  House, 

3  Lord  Raym.  324  ;  Russell  v.  Shenton,  3  Q.  B.  449.    The  occupier  is  the 
person  primd  facie  liable  ;  ibid. 


8.  For  erecting  a  Mound,  &;c.  on  a  Hill  above  Plahitiff's  House, 
whereby  it  was  unsafe,  ^c. 

Norris  v.  Danlell,  4  M.  &  Scott,  383 ;  S.  C.  10  Bing.  507. 


9.  For  erecting  adjoining  House  so  that  it  projected  over  the  Plain- 
tiff's, and  the  Rain,  &^c.  jell  thereon. 

Fay  V.  Prentice,  1  Com.  B.  828 ;  see  Thomas  v.  Thomas,  2  C.  M.  &  R. 
So.     Similar  form  by  a  reversioner,  Tucker  v.  Newman,  11  A.  &  E.  405. 

(s)  See  Rosi  v.  Grova,  1  D.  &  L.  65. 
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10.  For  leaving  a  Cellar  Door  uncovered,  whereby  Plaintiff  fell  in,  &;c. 

2  Chit.  PI.  7th  ed.  432 ;  see  Rose.  Ev.  6th  ed.  356  ;  Coiipland  v.  Harding- 
ham,  3  Campb.  398 ;  Proctor  v.  Harris,  4  C.  &  P.  337 :  Daniells  v.  Potter, 
4  C.  &  P.  262  ;  Jarvis  v.  Deaji,  1 1  Moore,  354  ;  see  post,  "  Ways." 


11.  JFor  leaving  a  Mine  uncovered,  whereby  Plaintiff's  Horse  fell 

in,  Sfc. 

Syhray  v.  White,  1  M.  &  W.  435. 


12.  By  the  Owner  of  a  Mine  against  the  Owner  of  an  adjacent  one, 
for  having  removed  the  Seam  of  Coal,  belonging  to  the  Plaintiff', 
which  separated  the  3Iines,  and  then  neglecting  his  Duty  to  prevent 
Plaintiff's  Mine  from  being  flooded. 

Firmstone  v,  Wheeiey,  2  D.  &  L.  203. 

13.  For  setting  Spring  Guns. 

7  &  8  Geo.  4,  c.  18,  s.  1  ;  Forms,  Ilott  v.  Wilkes,  3  B.  &  Al.  304 ;  Bird 
V.  Holhrook,  4  Bing.  628.  Dog  spears,  &c.,  Deane  v.  Clayton,  7  Taunt,  489; 
Sears  v.  Lyon,  2  Stark.  R.  317  ;   Tomnshend  v.  Walker,  9  East,  277  ;  Jordin 

V.  Crump,  8  M.  &  W.  752. 

— ^ — 

14.  For  Injury  by  a  Gun  being  entrusted  to  an  unfit  Person. 
Dixon  V.  Bell,  5  M.  &  Sel.  198;   1  Stark.  R.  287,  S.  C;  and  see  ante, 
554:,  Form  9. 


15.    For  lorongfully  placing  Scythes  in  a  public  Street,  whereby 
Plaintiff  loas  injured. 

Marriott  v.  Stanley,  1  M.  &  G.  568. 

— ♦ — 

16.  For  annoying  Plaintiff  by  placing  lighted  Brimstone  in  a  Church 
Tower  where  Plaintiff^  was  ringing  the  Bells. 

Evans  v.  Lisle,  7  C.  &  P.  562. 


PARLIAMENT. 


Against  the  Returning  Officer  of  a  Borough  for  refusing  the  Vote  of 
Plaintiff'  at  an  Flection  for  a  Member  of  Parliament. 

Pryse  v.  Belcher,  15  L.  J.  305,  C.  P. 
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PATENTS.  (0 


1.  For  the  Infringement  of  a  Patent,  (u) 
Commencement,  ante,  5.]  For  that  whereas  the  plaintiff  [or  if  the  action 
he  hy  an  assignee,  say,  "  a  certain  person,  to  wit,  S.  P."],  before  and  at 
the  time  of  the  making  of  the  letters  patent  and  the  committing  of  the 
grievances  by  the  defendant  hereinafter  mentioned,  was  the  true  and  first 
inventor  of  the  working  or  making  of  a  certain  manner  of  new  manufacture 
within  this  realm,  to  wit,  a  certain  invention  for  ["  making,"  SfC.  as  in  the 
specification'],  and  thereupon  heretofore,  to  wit,  on  [<^c.],  by  certain  letters 
patent  of  her  present  majesty,  bearing  date  at  Westminster  the  day  and 
year  last  aforesaid,  under  the  great  seal  of  Great  Britain,  and  which  said 
letters  patent  the  plaintiff  now  brings  here  into  Court,  after  reciting  that 
[set  out  the  recital,  the  grant,  the  clauses  prohibiting  infringement,  the  proviso 
requiring  a  specification,  and  the  clause  as  to  the  construction  to  he  put  upon 
the  grant,  fully  in  the  past  tense],  as  by  the  said  letters  patent  fully  appears ; 
and  the  plaintiff  further  saith,  that  the  said  S.  P.  did  afterwards  and  before 
the  committing  of  the  grievances  hereinafter  mentioned,  and  within  [six] 
months  next  and  immediately  after  the  date  of  the  said  letters  patent,  to  wit, 
on  [^•c.],  in  pursuance  of  the  said  letters  patent,  by  an  instrument  in  writing, 
to  wit,  a  specification,  under  his  hand  and  seal  particularly  describe  and 
ascertain  the  nature  of  his  invention,  and  in  what  manner  the  same  was  to 
be  and  might  be  performed ;  and  did  afterwards  and  before  the  committing 
of  the  grievances  hereinafter  mentioned,  and  within  [six]  calendar  months 
next  and  immediately  after  the  date  of  the  said  letters  patent,  to  wit,  on 
[(^'c],  cause  the  said  specification  to  be  inrolled  {x)  in  her  said  majesty's  High 
Court  of  Chancery  at  Westminster,  [which  said  instrument  in  writing  or 
specification  was  and  is  as  follows  :  (?/)  "To  all  to  whom  these  presents  shall 
come,  I,  S.  P.,  of  [j^c]*  send  greeting,  whereas"  [^-c.  set  it  out]',  and  the 
plaintiff  further  saith,  that  there  was  and  still  is  annexed  to  the  said  instru- 

(t)  See  forms,  &c.,  Sticker  v.  Warner,  1  to  have  treble  costs.     The  4th  section  points 

Com.  B.  148;  Muntz  v.  Forster,  6  M.  &  G.  out  the  mode  of  proceeding  in  case  of  appli- 

734 ;  S.  C.  1  Dowl.  &  L.  737.     As  to  the  cation  for  the  prolongation  of  the  term  of  a 

law  upon  this  subject,  see  the  Treatises  by  patent;  see  Russell  v.  Ledsam,  14  M.  &c  W. 

Godson,  Webster  and  Smith ;  Har.  Ind.  tit.  584.     The  7th  section  inflicts  a  penalty  for 

"  Patent;"  pnst.  Pleas,  tit.  "Patent;"  Cornish  using,  without  authority,  the  nameof  a  patentee, 

V.  Keene,  3  Bing.  N.  C.  570;  and  Morgan  v.  &c. ;  see  as  to  fraud  of  this  kind,  ante,  556, 

Seaward,  2  M.  &  W.  544.     Forms  for  imi-  note  (i). 

tatiog plaintiff's  trade  marks,  ante,  556,  Form  (u)  The  patentee,  and  the  assignee  oi part 
19.  of  his  interest,  may  and  should  join  as  plain- 
By  5  &  6  Will.  4,  c.  83,  s.  43,  if  in  any  tiffs  for  an  infringement;  Weller  and  others  v. 
action  repecting  an  infringement  of  a  patent  Baker,  2  Wils.  423 ;  2  Saund.  115,  116  a. 
a  verdict  shall  pass  for  the  patentee,  the  judge  (x)  This  is  a  necessary  averment;  Bentley 
may  grant  a  certificate  that  the  validity  of  the  v.  Goldthorpe,  1  Com.  B.  678;  S.  C.  2  D.  & 
patent  came  in  question,  which  being  given  L.  795. 

in  evidence  in  any  other  action  touching  such  (y)  Omit  the  part  between  the  brackets  if 

patent,  the  patentee,  if  he  have  a  verdict,  there  be  no  disclaimer.   The  specification  was 

shall  have  treble  costs,  unless  the  judge  in  set  out  to  explain  the  disclaimer, 
such  second  action  shall  certify  he  ought  not 
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ment  in  writing  or  specification  a  certain  drawing  (s)  with  certain  figures  and 
letters  marked  thereon,  as  in  the  said  instrument  in  writing  or  specification 
mentioned.] 

If  the  ■plaintiff  he  an  assignee  proceed  thus  .]  And  tlie  plaintiff  further  saith, 
that  afterwards  and  before  the  committing  by  the  defendant  of  the  several 
grievances  hereinafter  mentioned,  to  wit,  on  [SfC.'],  by  a  certain  indenture 
then  made  between  the  said  S.  P,  of  the  one  part  and  the  plaintiff  of  the 
other  part,  (which  said  indenture,  sealed  with  the  seal  of  the  said  S.  P.,  the 
plaintiff  now  brings  here  into  Court,  the  date  whereof  is  the  day  and  year 
last  aforesaid,)  the  said  S.  P.,  for  the  considerations  therein  mentioned,  did 
grant  [Sec.]  unto  the  plaintiff  [<^c.,  set  out  the  operative  part  of  the  assignment'], 
as  by  the  said  indenture  fully  appears. 

If  there  was  a  disclaimer  (a)  of  any  part  of  the  specif  cation  under  5  Sf  6 
Will.  4,  c.  83,  proceed  thus :]  And  the  plaintiff  further  saith,  that  after  the 
making  of  the  said  indenture,  and  after  the  passing  of  a  certain  act  of  par- 
liament passed  in  the  sixth  year  of  the  reign  of  his  late  majesty  King  William 
the  Fourth,  intituled  "  An  Act  to  amend  the  Law  touching  Letters  Patent 
for  Inventions,"  and  before  the  committing  of  the  grievance  hereinafter  men- 
tioned, to  wit,  on  [c^'c],  he  the  plaintiff,  pursuant  to  the  said  statute,  and  by 
and  with  the  leave  of ,  Kat.,  then  being  her  said  majesty's  solicitor- 
general,  first  had  and  obtained  for  that  purpose,  and  duly  certified  by  his, 

the  said ,  fiat  and  signature  in  that  behalf,  entered  with  the  clerk  of 

the  patents  of  England  a  certain  disclaimer  and  memorandum  of  alteration 
in  writing  of  part  of  the  said  specification,  the  same  not  being  such  dis- 
claimer or  alteration  as  extended  the  exclusive  right  granted  by  the  said 
letters  patent,  by  which  disclaimer  and  memorandum  of  alteration,  the  same 
being  under  the  hand  and  seal  of  the  said  plaintiff,  he  did  disclaim  as 
follows: — "  I,  the  said  S.  P.,  do  hereby  declare  that"  [Sfc],  which  said 
disclaimer  and  memorandum  of  alteration  were  afterwards  and  before  the 
committing  of  the  grievances  hereinafter  mentioned,  to  wit,  on  [^'c],  filed 
by  the  said  clerk  of  the  patents,  and  duly  inrolled  with  the  said  specification 
pursuant  to  the  statute  in  that  case  made  and  provided,  as  by  the  record  of 
the  said  specification  and  disclaimer  and  memorandum  of  alteration  remaining 
of  record  in  the  said  High  Court  of  Chancery  fully  appears. 

(:)  Drawings  cannot  be  set  out  in  plead-  2nd  section  points  out  the  mode  of  proceeding 

ings;  Sealy  v.  Browne,  14  L.  J.  169,  Q.  H.  where  the  patentee  is  proved  not  to  be  the 

(a)  By  5  &  6  W.  4,  c.  83,  s.  1,  any  per-  real  inventor,  though  he  believed  himself  to 

son  having  obtained  letters  patent  for  any  in-  be  so.     In  Perry  v.  Skinner,  2  M.  &  W.  471, 

vention,  may  enter  a  disclaimer  of  any  part  of  it  was  held  that  where  a  patent  is  originally 

his  specification,  or  a  memorandum  of  any  void,  but  amended  under  the  above  statute 

alteration  therein,  which,  when  filed  as  therein  by  filing  a  disclaimer  of  part  of  the  invention, 

mentioned,  shall  be  deemed  part  of  such  spe-  that  act  has  not  a  letrospective  operation  so 

cificaiion  ;    and  that  section  provides  that  a  as  to  make  a  party  liable  for  an  infringement 

caveat  may  be  entered  as  heretofore,  that  the  of  the  patent  prior  to  the  time  of  entering  such 

disclaimer  shall  not  affect  actions  pending  at  disclaimer,  although  the  invasion  lelaled  to  a 

the  time,  and  that  the  attorney-general  may  part  of  the  invention  not  disclaimed  ;  and  see 

i-equire  the  party  to  advertise  his  claim.    The  StocAer  v.  Walker,  1  Com.  J5.  148. 
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And  the  plaintiff  further  saith,  that  he  [or  "  the  said  S,  P."],  from  the 
time  of  granting  the  said  letters  patent  until  the  making  of  the  said  indenture, 
made  and  exercised  and  vended  the  said  invention,  and  that  he,  the  plaintiff, 
hath  always  since  the  making  of  the  said  indenture  as  aforesaid,  by  himself, 
his  deputies,  servants  and  agents  in  that  behalf,  made,  used,  exercised  aild 

vended  the  aforesaid  invention,  to  wit,  the  said  improvements  in which 

he  was  so  entitled  to  make,  use,  exercise  and  vend  as  aforesaid ;  Yet  the 
defendant,  well  knowing  the  several  premises,  but  contriving  and  wrongfully 
and  injuriously  intending  to  injure  the  plaintiff  and  to  deprive  him  of  the 
profits,  benefits  and  advantages  which  he  might  and  otherwise  would  have 
derived  and  acquired  from  the  making,  using,  exercising  and  vending  of  the 
said  invention,  after  the  making  of  the  said  letters  patent  and  of  the  said 
indenture  [and  after  the  said  disclaimer  and  memorandum  of  alteration  were 
so  entered,  filed  and  inrolled  as  aforesaid,  (6)]  and  within  the  said  term  of 
fourteen  years  in  the  said  letters  patent  mentioned,  to  wit,  on  \_8fC.\  and  on 
divers  other  days  and  times  between  that  day  and  the  commencement  of  this 
suit,  and  within  that  part  of  the  united  kingdom  of  Great  Britain  called 
England,  and  in  Wales  and  the  town  of  Berwick-upon-Tweed,  wrongfully, 
unlawfully  and  unjustly,  without  the  leave  or  license  and  against  the  will  of 

the  plaintiff,  made  and  sold{c)  divers,  to  wit,  100 ,  in  imitation  of  the  said 

invention,  to  the  benefit,  use  and  enjoyment  whereof  the  plaintiff  was  and  is 
so  entitled  as  aforesaid,  [and  otherwise  than  in  relation  to  the  said  part  of 
the  said  invention  so  disclaimed  as  aforesaid,  (c?)  ]  in  breach  of  the  said 
letters  patent  and  against  the  privileges  to  which  the  plaintiff  was  and  is 
entitled  as  aforesaid. 

Second  Breach. — And  the  plaintiff  further  saith,  that  the  defendant,  well 
knowing  the  several  premises,  but  further  contriving  and  intending  as  afore- 
said, after  the  making  of  the  said  letters  patent,  and  within  the  said  term  of 
fourteen  years  therein  mentioned,  and  after  the  making  of  the  said  indenture, 
[and  after  the  said  disclaimer  and  memorandum  of  alteration  were  so  entered, 

filed  and  inrolled  as  aforesad,]  to  wit,  on  the  said day  of *,  a.  d. 

,  and  on  divers  other  days  and  times  between  that  day  and  the  com- 
mencement of  this  suit,  in  England  aforesaid,  wrongfully  and  unjustly,  with- 
out the  leave  or  license  and  against  the  will  of  the  plaintiff,*  did  make,  use 
and  put  in  practice  the  said  invention,  to  the  benefit,  use  and  enjoyment 
whereof  the  plaintiff  was  and  is  entitled  as  aforesaid,  (and  otherwise  than  in 
relation  to  the  said  part  of  the  said  invention  so  disclaimed  as  aforesaid,)  in 
breach  of  the  said  letters  patent,  and  of  the  privileges  to  which  the  plaintiff 
was  and  is  so  entitled  as  aforesaid. 


(b')  See  Perry  v.  Skinner,  cited  ante,  603,  signed,  Cornish  v.  Keane,  3  Bing.  N.C.  670: 

note  (a).  2  Chit.  PI.  7th  ed.  578. 

(c)  A  count  for  "exposing  to  sale"  was  (d)  See  Perry  v.  Skinner,  ante,  603,  note 

held  bad  on  general  demuirer;  see  Minter  v.  (a). 
Williams,  4  Ad.  &  E.  251.    See  breaches  as- 


M 
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Third  Breach. — And  the  plaintiff  further  saith,  that  the  defendant,  well 
knowing  [SfC.  proceed  as  in  second  breach,  stating  "  did  counterfeit,  imitate 
and  resemble  the  said  invention,"  Src.  instead  of  the  words  in  italics.] 

Fourth  Breach. — And  the  plaintiff  further  saith,  that  the  defendant,  well 
knowing  [4'C.  proceed  as  in  second  breach  to  the  asterisk'\  did  imitate  i?i  part 
and  did  make  divers  additions  to  and  publications  from  the  said  invention,  to  the 
benefit,  use  and  enjoyment  whereof  the  plaintiff  was  and  is  entitled  as  afore- 
said, (otherwise  than  in  relation  to  the  said  part  of  the  said  invention  so  dis- 
claimed as  aforesaid,)  whereby  to  pretend  himself  and  did  then  pretend  himself 
to  be  the  inventor  a7id  devisor  thereof,  and  did  then  and  there  put  in  practice, 
the  said  imitation  in  part  with  such  additions  as  aforesaid,  (otherwise  than  in 
relation  to  the  said  part  of  the  said  invention  so  disclaimed  as  aforesaid,)  in 
breach  of  the  said  letters  patent  and  of  the  privileges  to  which  the  plaintiff 
was  and  is  entitled  as  aforesaid. 

Fifth  Breach. — And  the  plaintiff  further  saith,  that  the  defendant,  well 
knowing  [<^c.  proceed  as  in  second  breach  to  the  asterisk^  did  use,  exercise  and 
vend  the  said  invention  (otherwise  than  in  relation  to  the  said  part  of  the  said 
invention  so  disclaimed  as  aforesaid,)  in  breach  of  the  said  letters  patent  and  of 
the  privileges  to  which  the  plaintiff  was  and  is  entitled  as  aforesaid ;  by  means 
of  the  committing  of  which  said  several  grievances  by  the  defendant  as  afore- 
said, the  plaintifl'  has  been  and  is  greatly  injured,  and  has  lost  and  been 
deprived  of  divers  great  gains  and  profits,  which  he  might  and  otherwise 
would  have  derived  from  the  said  invention  and  letters  patent,  and  in  respect 
whereof  he  was  and  is  entitled  to  such  privileges  as  aforesaid,  and  was  and 
is  otherwise  damnified ;  To  the  damage,  &:c. 


2.  For  the  Infringement  of  a  Patent  renewed  under  5^6  Will.  4,  c.  83, 
s.  4,  after  the  original  Patent  had  expired. 

Russell  v.  Ledsam,  11  M.  &  W.  571'. 


PEWS. 


See  forms  of  declarations  in  case  for  disturbing  plaintiffs  in  the  enjoyment  of  pews  in 
churches,  2  Chit.  PI.  7th  cd.  G25  ;  Mainwuring  v.  Giles,  !")  B.  &  Aid.  .')56;  Louslej  v. 
Hayuanl,  1  Y.  &  J.  583.  Law,  &c.  2  Stark.  Ev.  tit.  "  Pews."  Case  for  pulling  down 
part  of  a  pew,  Harris  v.  Dravc,  2  B.  &  Ad.  1G4;  Jones  v.  Ellis,  2  Y.  &  J.  265. 


POUND  BREACH  AND  RESCUE. 


See  forms  in  case  for  pound  breach  and  rescue  on  distresses,  &c.  2  Chit.  PI.  7th  ed. 
549;  Parrell  v.  Stoiccr,  G  M.  &  W.  5G9 ;  Law,  &c.  Turner  v.  Ford,  15  L.  J.  215, 
Exch.  By  5  &  G  Will.  4,  c.  59,  s.  5,  persons  may  enter  pounds  to  feed  cattle  impounded 
therein.     See  Machell  \.  Ellis,  I  Car.  &  K.  682. 
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PRESCRIPTIVE  RIGHTS. 


See  "Ancient  Lights,"  512,  "  Common  of  Pasture,"  528,  "  Ways,"  "Watercourses," 
622 ;  and  the  Prescription  Act,  2  &  3  Will.  4.  c.  71  ;  and  as  to  the  decisions,  &c.  thereon, 
see  the  ahove  titles,  and  j50s^,  "  Trespass," — Pleas  :  "  Common,"  "  Ways." 


PUBLIC  COMPANY.     See  "  Carelessness,"  ayite,  519. 


1.  Sy  the  Managing  Committee  of  an  intended  Railway  against  an 
Engineer  for  not  preparing  proper  Plans,  Sfc.  in  time  to  he  depo- 
sited, to  enable  them  to  apply  to  Parliament  for  an  Act.  (e) 

Commencement,  ante,  5.]  For  that  whereas  heretofore,  and  before  and  at 
the  time  of  the  retainer  and  employment  of  the  defendant  as  hereinafter  men- 
tioned, the  plaintiffs  were  the  managing  committee  of  a  certain  company, 
to  wit,  a  joint-stock  company,  provisionally  registered  under  and  in  pursu- 
ance of  the  statute  made  and  passed  in  the  session  of  parliament  holden  in 
the  seventh  and  eighth  years  of  the  reign  of  her  majesty  Queen  Victoria, 
intituled  "  An  Act  for  the  Registration,  Incorporation  and  Regulation  of 
Joint-Stock  Companies,"  and  which  said  company  was  formed  for  the  pur- 
pose of  making  a  railway,  to  wit,  a  railway  from  to and  other 

places,  and  the  same  could  not  be  carried  out  without  obtaining  the  authority 
of  parliament ;  {f)  and  whereas  before  and  at  the  time  of  the  said  retainer 
and  employment  it  was  the  intention  of  the  plaintiffs,  on  behalf  of  the  said 
company,  to  apply  to  parliament  in  the  then  next  session  for  authority  to 
make  the  said  railway ;  and  whereas  also  at  the  time  of  the  said  retainer 
and  employment  it  was  required  and  necessary  for  the  purpose  of  such  ap- 
plication that  a  plan  and  also  a  diaplicate  of  such  plan,  on  a  scale  of  not  less 
than  four  inches  to  a  mile,  should  be  deposited  for  public  inspection  at  cer- 
tain places  in  that  behalf  appointed,  on  or  before  the  thirtieth  day  of  Novem- 
ber then  next,  which  plans  should  describe  the  line  or  situation  of  the  whole 
of  the  said  intended  railway  and  the  lands  in  or  through  which  it  was  to  be 
made,  maintained,  varied,  extended  or  enlarged,  or  through  which  every 
communication  to  or  from  the  work  should  be  made,  and  that  a  section  and 
duplicate  thereof  should  likewise  be  deposited  with  such  plan  and  duplicate, 
which  section  was  to  be  drawn  to  the  same  horizontal  scale  as  the  plan, 
and  to  a  vertical  scale  of  not  less  than  one  inch  to  every  100  feet,  and  should 
show  the  surface  of  the  ground  marked  on  the  plan,  and  the  intended  level 
of  the  proposed  work,  and  a  datum  horizontal  line,  which  should  be  the 
same  throughout  the  whole  length  of  the  work,  or  any  branch  thereof,  and 


(e)  See  ante,  "Agents,"  511  ;    "  Attor-  (/)  See  ante,  173,  note  (m) ;   Young  V. 

neys,"  615,  and  7  &  8  Vict.  c.  110.  Smith,  15  M.  &  W.  121. 
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should  be  referred  to  some  fixed  point  stated  in  writing  on  the  section  near 
either  of  the  termini,  of  all  which  the  defendant,  at  the  time  of  the  said 
retainer  and  employment,  had  notice  ;  and  whereas  also,  before  and  at  the 
time  of  the  retainer  and  employment  hereinafter  mentioned,  the  defendant 
was  an  engineer,  and  the  profession  and  business  of  an  engineer  used,  exer- 
cised and  carried  on  ;  and  thereupon  heretofore,  to  wit,  on  \_Sfc.'],  the  plaintiffs, 
at  the  request  of  the  defendant,  retained  and  employed  the  defendant  to 
make  and  prepare  the  said  plans,  sections  and  duplicates  in  manner  and 
form  as  aforesaid,  for  the  purpose  of  the  said  apphcation  to  parliament,  for 
certain  reasonable  reward  to  the  defendant  in  that  behalf;  and  the  defendant 
then,  to  wit,  on  the  day  and  year  aforesaid,  accepted  the  said  retainer  and 
employment,  and  thereupon  it  then  became  and  was  the  duty  of  the  defendant 
to  use  due  and  reasonable  care,  skill  and  diligence  in  and  about  his  said 
retainer  and  employment ;  nevertheless  the  defendant,  not  regarding  his  said 
retainer  nor  his  said  duty  in  that  behalf,  but  contriving  to  injure,  prejudice 
and  aggrieve  the  plaintiffs,  did  not  nor  would  use  due  or  reasonable  care, 
skill  or  diligence  in  and  about  his  said  retainer  and  employment,  or  in  or 
about  the  making  and  preparing  the  said  sections,  but  on  the  contrary  thereof 
the  defendant  conducted  himself  in  the  premises  in  a  careless,  unskilful  and 
negligent  manner  in  this,  to  wit,  that  although  the  defendant  could  and 
might  and  ought  to  have  made  and  prepared  the  said  necessary  plans  and 
sections  as  aforesaid,  so  that  the  plaintiffs  might  have  deposited  the  same 
within  the  time  in  that  behalf  mentioned  as  aforesaid,  to  wit,  on  or  before  the 
thirtieth  day  of  November  then  next ;  yet  the  defendant  did  not  nor  would 
make  or  prepare  the  said  necessary  plans  and  sections  as  aforesaid  or  any 
of  them  within  the  said  time  in  that  behalf  mentioned  as  aforesaid,  but  wholly 
neglected  so  to  do  ;  and  the  defendant  also  conducted  himself  carelessly, 
unskilfully  and  negligently  in  this,  to  wit,  that  although  the  defendant  did 
make  and  prepare  certain  sections  as  and  for  the  sections  required  and  neces- 
sary for  the  purpose  of  the  said  intended  application  to  parliament,  yet  the 
said  sections  were  not  such  sections  as  were  required  and  proper  or  neces- 
sary for  the  purpose  of  the  said  intended  application  to  parliament  as  afore- 
said, more  especially  in  this,  to  wit,  that  the  said  sections  so  prepared  and 
made  by  the  defendant  did  not  show  the  surface  of  the  ground  marked  on 
the  said  plan,  but  a  large  part,  to  wit,  one-fourth  part  thereof,  was  wholly 
omitted  from  the  said  section ;  and  the  said  sections  so  made  and  prepared 
by  the  defendant  as  aforesaid  were  also  in  each  and  every  part  thereof  wholly 
and  grossly  inaccurate  and  incorrect,  nor  did  the  same  contain  any  of  tiie 
particulars  hereinbefore  mentioned  as  being  required  and  necessary  to  be 
stated  in  the  said  sections  for  the  purpose  of  the  said  intended  application 
to  parliament,  by  reason  whereof  the  said  sections  became  and  were  and  are 
of  no  use  or  value  to  the  plaintiffs,  and  the  plaintiffs  were  thereby  hindered 
and  prevented  from  applying  to  parliament  in  manner  hereinbefore  in  that 
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behalf  mentioned,  and  thereby  also  divers  moneys,  to  wit,  £ ,  paid  by 

the  plaintiffs  to  the  defendant  in  respect  of  the  said  retainer,  and  also  divers 
other  moneys,  to  wit,  to  the  amount  of  £ ,  which  the  plaintiffs  have  ex- 
pended, and  divers  other  moneys,  to  wit,  to  the  amount  of  £ ,  which  the 

plaintiffs  have  incurred  and  become  liable  to  pay  in  and  about  the  said  in- 
tended application  to  parliament,  have  become  wholly  lost  to  the  plaintiffs ; 
and  the  plaintiffs,  by  reason  of  the  premises,  have  been  forced  and  obliged 
to  pay  and  have  paid  divers  moneys,  and  have  incurred  and  have  become 
liable  to  pay  divers  other  moneys,  amounting  in  the  whole  to  a  large  sum  of 

money,  to  wit,  £ ,  in  and  about  endeavouring  to  coalesce  with  a  certain 

other  company,  in  order  to  cause  the  said  railway  to  be  made,  and  to  remedy 
the  inconvenience  and  loss  resulting  from  the  plaintiffs  being  unable  to  apply 
to  parliament  as  aforesaid,  or  otherwise  to  cause  the  said  railway  to  be  made  ; 

To  the  damage,  &c. 

— ♦— 

2.  Against  the  Secretary/  for  not  delivering  to  Plaintiff  a  Certificate 

of  Shares  purchased  by  him. 

Dahj  V.  Thompson,  10  M.  &  W.  S09. 


3.  For  not  paying  Money  to  Plaintiff  lohich  a  Statute  rendered  it  a 

duty  to  pay. 
Cane  v.  Chapnan,  5  A.  &  E.  647  ;  and  see  Pardoe  v.  Price,  1 1  M.  &  W.  427. 


RECTOR. 


Declaration  against  the  executor,  &c.  of  a  deceased  rector,  at  the  suit  of  the  successor, 
for  dilapidations ;  2  Chit.  PI.  7tb  ed.  597  ;  Bird  v.  Relph,  2  Ad.  &  E.  773 ;  2  Williams' 
Ex. ;  .3  Stark.  Ev.  3rd  ed.  964  ;  2  Saund.  235. 


REVERSION.     See  "  Landlord  and  Tenant,"  ante,  658. 


Obs.  a  landlord,  or  person  having  the  immediate  reversionary  interest  in  premises, 
may  mahitain  an  action  on  the  case  againt  a  party  who  commits  any  injury  to 
the  premises  of  so  permanent  a  nature  that  the  reversionary  estate  is  prejudiced ; 
and  the  wrongdoer  is  also  liable  to  the  tenant  to  the  extent  of  the  damage  he 
sustains  in  reference  to  his  possessoiy  right  and  limited  interest.  A  reversioner 
may  sue  for  an  injury  to  the  land,  &c.  arising  from  an  obstruction  by  a  building 
to  ancient  lights  or  privileged  windows  belonging  to  the  estate;  lesser  v.  GiJ- 
ford,  4  Bur.  2141,  where  the  earlier  authorities  are  collected;  or  from  the  stop- 
ping up  a  right  of  way  attached  to  the  premises,  see  8  Went.  550 ;  2  Chit.  PI. 
7th  ed.  589,  note  (h)  ;  1  Saund.  322  b,  note ;  or  the  substantial  obstruction,  &c. 
of  a  watercourse  running  thereto,  Wright  y.  Williams,  1  M.  &  W.  77;  Green- 
sladc  v.  Halliday,  G  Bing.  379.  And  in  an  action  against  a  tenant  for  opening 
a  door  in  a  wall,  to  the  prejudice  of  the  plaintiff's  reversion,  although  actual 
damage  to  the  house  was  disproved,  the  Court  held  that  the  jury  ought  to  have 
been  directed  to  inquire  whether  the  reversionary  interest  had  or  had  not  been 
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injured,  which  might  have  been  the  case  by  destroying  evidence  of  title,  &c., 
although  the  house  was  not  injured;  Young  y.  Spencer,  10  B.  &  C.  115.  A 
reversioner  may  sue  for  a  nuisance  affecting  his  reversionary  interest,  although 
no  other  present  injury  accrue,  and  the  nuisance  be  such  that  it  is  capable  of 
removal  before  the  reversioner  comes  into  possession ;  S/iudu-ell  v.  Hutchinson, 
Mo.  &  M.  350;  4  C.  &  P.  333,  S.  C. ;  Tucker  v.  Ncioman,  11  A.  &  E.  105, 
cited  ante,  5G0,  note  (s).  He  may  sue  a  stranger  inflicting  the  injury,  though  the 
tenant  concurred  in  committing  it  and  be  also  liable,  Egrcmont  v.  Fulman,  M.  &  M. 
404  ;  and  the  mortgagee  of  a  lessee  may  sue  the  assignee  of  the  tenant ;  Hitch- 
man  v.  Waltman,  4  M.  &  W.  409.  As  to  proof  of  the  tenancy  laid  in  the  decla- 
ration, see  ante,  559,  note  (o) ;  Bennett  v.  Duncan,  Q.  B.  1846.  Plaintiff 
having  demised  a  cottage  without  exception  of  mines,  it  was  held  that  he 
might  sue  in  case  for  an  injury  occasioned  to  the  cottage  by  a  stranger,  who 
had  excavated  coal,  though  it  was  not  clear  under  whose  premises  the  ex- 
cavations were;  Raine  v.  Alderson,  4  B.  N.  C.  702.  See  a  form  for  working 
a  mine  under  plaintiff's  house,  in  which  he  had  a  reversionary  interest,  and 
thereby  injuring  the  foundations,  Hinton  v.  Lord  Granville,  5  Q.  B.  701. 
The  declaration  must  allege  the  act  to  have  been  done  to  the  damage  of 
the  plaintiff's  reversion,  or  must  state  an  injury  of  such  a  permanent  na- 
ture as  to  be  necessarily  injurious  to  his  reversion,  otherwise  the  judgment  will 
be  arrested  after  verdict.  Therefore  a  reversioner  cannot  sue  for  the  obstruc- 
tion of  a  right  of  way,  unless  it  be"  such  as  permanently  to  injure  his  estate, 
or  operates  in  denial  of  the  right;  Hopwood  v.  Scofield,  2  M.  &  Rob.  34;  and 
see  Baxter  v.  Taylor,  l  B.  &  Ad.  72.  And  where  the  plaintiff  declared  as 
reversioner  of  a  yard  and  part  of  a  wall  occupied  by  his  tenant,  and  that  de- 
fendant wrongfully  placed  bricks,  &c.  on  the  said  part  of  the  wall,  and  raised  its 
height,  and  placed  timber  thereon  overhanging  the  yard,  whereby  plaintiff'  lost 
the  use  of  the  wall,  and  rain,  &c.  flowed  into  the  yard,  and  the  wall  and  yard 
were  injured,  to  plaintiff's  damage,  &c.,  without  stating  that  the  reversion  was 
injured,  the  Court  arrested  tlie  judgment;  Jackson  v.  Fesked,  1  M.  &•  Sel.  234; 
see  Form  2,  supra.  In  Hui'e  v.  Morton,  5  B.  &  Ad.  715,  the  declaration  stated 
that  a  foundry,  messuages  and  cranes,  boilers  and  other  machinery,  &c.,  whicli 
were  described,  were  in  the  possession  of  the  plaintiff's  tenant,  the  reversion 
belonging  to  plaintiff;  and  that  the  defendant,  contriving  to  injure  plaintiff  in 
his  reversionary  interest,  broke  and  entered  the  foundry,  machinery,  &c.  and 
messuages  with  the  appurtenants,  cranes,  8cc.  tore  up,  broke  down,  and  pros- 
trated the  same,  seized,  carried  away  and  converted  the  machinery,  &c.  and  the 
cranes,  &c.  affixed  to  plaintiff's  reversionary  interest,  and  scattered  and  spread 
the  same  with  rubbish,  greatly  injuring  the  said  reversionary  estate.  Plea,  not 
guilty.  At  the  trial  it  appeared  that  the  plaintiff  had  no  right  to  the  fixtures; 
held,  nevertheless,  that  enough  appeared  on  this  declaration  to  support  a  verdict 
for  the  plaintiff"  for  unnecessary  damage  done  in  removing  the  fixtures,  of  which 
proof  had  been  given. 

1.  By  a  Landlord  for  Injury  to  his  Reversion  by  erecting  a  raised 

Footpath,  Posts,  &;c.,  through  Fields  occupied  by  his  Tenants,  in 

order  to  exercise  a  pretended  public  Right  of  Way.  (g) 

Commencement,  ante,  5.]     For  that  whereas  before  and  at  the  times  of  the 

comnfiitting  of  the  grievances  by  tlie  defendant  hereinafter  mentioned,  divers, 

to  wit,  twenty  closes,  with  the  appurtenants,  situate  in  tlie  county  aforesaid, 

were  respectively  in  the  possession  and  occupation  of  certain  persona,  to 

wit,   and   respectively,   as   tenants    thereof  respectively  to   tlie 

plaintiff,  the  reversion  of  and  in  the  same  closes  or  pieces  of  land  respec- 
tively then  still  belonging  to  the  plaintiff;  Yet  the  defendant  well  knowing 
the  premises,  but  contriving  and  wrongfully  and  unjustly  intending  to  injure 

{g)  This  form  was  used  ia  a  case  in  which  the  plaintifT  had  a  verilict ;  sec  obs.  tupra. 
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and  prejudice  and  aggrieve  the  plaintiff  in  his  reversionary  estate  and 
interest  of  and  in  the  said  closes  with  the  appurtenants  respectively,  whilst 
the  said  closes  were  held  by  the  said  respective  tenants  thereof,  and  whilst 
the  plaintiff  was  so  interested  therein  as  aforesaid,  to  wit,  on  [^^c],  and  on 
divers  other  days  and  times  between  that  day  and  the  commencement  of 
this  suit,  wrongfully  and  unjustly,  without  the  leave  or  license  and  against 
the  will  of  the  plaintiff,  cut,  dug,  and  made  divers,  to  wit,  100  holes,  100 
pits,  100  trenches  in  the  said  closes  or  parcels  of  land,  and  subverted  and 
injured  the  earth  and  soil  thereof,  and  put,  placed,  built  and  erected  divers, 
to  wit,  200  posts,  200  rails,  and  200  pales  in  and  upon  the  said  closes,  and 
there  wrongfully  and  injuriously  kept  and  continued  the  same  from  thence 
until  the  commencement  of  this  suit,  and  also  then  and  there  wrongfully 
and  injuriously  made  and  caused  and  procured  to  be  made  a  certain  raised 
footway,  and  a  certain  raised  road,  and  a  certain  other  road  in  and  upon, 
and  through  and  over  the  said  respective  closes,  and  there  wrongfully  and 
injuriously  kept  and  continued  the  same  from  thence  until  the  commence- 
ment of  this  suit,  for  the  purpose  and  in  order  that  such  raised  footway, 
raised  road,  and  other  road  so  made  in,  upon,  through  and  over  the  said 
respective  closes  might  be  used  by  the  public  as  a  public  or  common  foot- 
way, and  under  a  false  and  unfounded  claim,  colour  and  pretence  that  there 
was  a  right  of  way,  to  wit,  a  public  or  common  footway  through,  over  and 
along  the  said  respective  closes  in,  by,  and  along  such  raised  footway, 
raised  road  and  other  road  so  made  by  the  defendant ;  and  by  reason  of  the 
premises  the  means  of  communication  and  access  from  some  of  the  said 
closes  to  the  residue  thereof,  and  the  means  of  cultivating  the  said  several 
closes,  were  and  are  greatly  impeded  and  obstructed,  and  the  said  closes  or 
pieces  of  land  were  and  are  greatly  encumbered,  and  divers  parts  of  the 
same  were  and  are  separated  from  the  residue  of  the  same,  and  the  same 
closes  by  reason  of  the  premises  became  and  were  and  are  deteriorated  in 
value,  and  injured  and  rendered  less  productive  than  the  same  otherwise 
might  and  would  have  been ;  by  means  of  which  several  premises  the 
plaintiff  hath  been  and  is  greatly  injured,  prejudiced,  and  aggrieved  in  his 
reversionary  estate  and  interest  of  and  in  the  said  closes  with  the  appur- 
tenants respectively,  so  in  the  possession  of  his  said  respective  tenants ;  To 

the  damage,  &c. 

— ♦ — 

2.  By  an  Owner  of  Goods  in  Reversion,  for  injuring  them,  Sfc.  ih) 

Commencement,  ante,  5.]     For  that  whereas  the  plaintiff,  before  and  at  the 
time  of  the  committing  of  the  grievance  hereinafter   mentioned,  was  the 


(h)  See  iorm,  Jenkins  v.  Cooke,  1  Ad.  &  for  aa  injury  to  or  conversion  or  detention  of 
E.  372 ;  Hare  v.  Horton,  cited  ante,  609,  obs.  goods,  the  plaintiff  must  have  had  at  the  time 
It  is  a  rule  that  in  order  to  maintain  trover      the  cause  of  action  accrued  the  actual  posses- 
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owner  and  proprietor  of  certain  goods  and  chattels,  to  wit,  [describe  them  as 

in  trover'},  of  great  value,  to  wit,  of  the  value  of  £ ,  which  had  been  and 

were  let  to  hire,  (i)  to  wit,  for  a  time  then  unexpired,  to  one  E.  F.  who  then 
had  the  use  and  possession  thereof,  under  such  letting  to  hire,  tlie  rever- 
sionary property,  estate  and  interest  in  the  said  goods  and  chattels  then 
belonging  to  the  plaintiff}  Yet  the  defendant  well  knowing  the  premises, 
but  wrongfully  intending  to  injure  the  plaintiff  in  his  said  reversionary 
property,  estate  and  interest,  whilst  the  plaintiff  was  such  owner  and  pro- 
prietor of  the  said  goods  and  chattels,  and  the  same  were  in  the  possession 
of  the  said  E.  F.  as  aforesaid,  to  vvit,  on  [c^'c],  wrongfully  and  injuriously 
broke  to  pieces,  damaged  and  spoiled,  [•'  and  destroyed,"  if  the  fact  be  so,] 
the  said  goods  and  chattels,  [_or  "  seised  and  took  the  said  goods  and  chat- 
tels from  and  out  of  the  possession  of  the  said  E.  F.,  and  absolutely  sold 
the  same  and  converted  and  disposed  thereof  to  his  the  defendant's  own 
use,"  (/c)  ]  whereby  the  plaintifi'  was  and  is  greatly  injured  and  aggrieved  in 
his  reversionary  property,  estate  and  interest  of  and  in  the  said  goods  and 
chattels.  [Add  a  count  in  trorer  if  there  be  any  doubt  whether  plaintiff  was 
not  at  the  time  the  absolute  owner  and  entitled  to  the  'possession,  and  conclude'] 
To  the  damage,  &c. 

.  SEDUCTION.     See  "  Master  and  Servant,"  ante,  589. 


SHERIFFS. 


Obs.  See  in  general  as  to  the  liability  of  sheriffs,  Bac.  Ab.  "  Sheriff,"  ''  Escape;" 
Watson's  Sheriff;  Chit.  Arch. ;  Ilarr.  Ind. ;  Rose,  and  Stark,  Ev.  tits.  "  Sheriffs ;" 
post,  Pleas,  "  Sheriff."  Actions  for  breacli  of  duty  of  the  office  of  sheriff  must 
be  brought  against  the  high-sheriff,  though  the  under-sheriff  or  bailiff  be  in  fact 
the  wrong-doer  or  def'auller;  Cameron  v.  Reynolds,  Cowp.  103  ;  1  Chit.  PI.  7th 
ed.  Ind.  "  Sheriff."  The  sheriff  is  liable  for  the  act  of  his  officer  acting  under 
colour  of  his  warrant;  Anon.  Lofft,  81  ;  Jones  v.  Farcliard,  2  Esp.  11.  507.  He 
was  held  liable  for  an  a?Tfs^  by  his  officer  under  colour  of  ayavi/^fuis;  Smart 
v.  Huiton,  8  A.  it  E.  568.     It  has  also  been  considered  that  he  is  responsible 


sion  of,  or  the  right  to  the  immediate  posses-  2  T.  R.  376.    Trover  by  a  landlord  for  trees 

sion  of  the  goods,  and  he  must  have  once  had  cut  down  during  a  lease,  &c.;  1  Saund.  .322, 

possession  of  ihe  goods,  the  right  to  obtain  note  5  ;   1  Chit.  PI.  7th  cd.  167. 

the  custody  only  is  not  sufficient;  AddUon  v.  (i)  If  it  were  merely  a  gratuitous  loan  the 

Hound,  4  A.  &   E.  803;    1    Ch.  I'l.    170,  owner  might  sue  in  trover;   1   Chit.  PI.  7th 

7th   ed.     If  lie   be  the   general  owner,   but  ed.  152. 

has  only  a  title  or  interest  in  reversion,  and  (/c)  Where  tiie  goods  have  not  been  in- 

the  possesiory  right  is  vested  in  another  per-  Jnred,  but  defendant  has  converted  them  to 

son  by  virtue  of  a  letting  to  hire,  &c.,  a  spe-  his  own  use  by  a  sale,  Sec.  to  another,  &c.. 

cial  action  on  the  case  in  the  above  form  foi-  this  allegation  would  seem  to  be  proper;  and 

an  injury  to  the  reversion  must  be  brought;  see  the   form  Jenkins  v.  Cooke,  1   Ad.  iSc    h. 

see  Goiilon  v.  Harper,  7  T.  R.  9  ;   I'nine  v.  372.     It  ni;iy   be  doubtful   whether  a   mere 

Sheriff  of    Middlesex,  R.  &  ^1.99;   1    Chit  sale  which   is  tortious  and  void  against  the 

PI.  7th  ed.  394.     After  the  death  of  a  tenant  general  owner,  is  an  injury  to  the  reversioner 

for  life  of  plate,  the  remainderman  may  main-  enabling   him  to  sue  duiing  the  exisience  of 

tain  trover  ngainsl  a  party  to  whom  the  tenant  the  special  interest  of  tlie  hirer,  &c. ;  see  Ouen 

for  life  had  pawned  it  without  notice  of  tlie  v.  Leigh,  3  \i.  Si   Al.  471,  473;    I  M.  v^  W. 

limited  right  of  the  pawner ;   Iloare  v.  Porker,  685,  688. 

PABT    II  O     O 
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on  an  engagement  made  by  an  acknowledged  town  agent  employed  by  the 
under-sheriff  in  the  country ;  Thomas  v.  Fearse,  5  Price,  578 ;  see  Gibbons  v. 
Sheriff  of  Essex,  2  Camp.  189. 

But  the  sheriff  is  not  liable  for  the  act  of  his  officer  not  within  the  scope,  (as 
knowingly  arresting  a  privileged  person,  Magna ij  v.  Burt,  5  Q.  B.  381),  or 
having  the  colour  of,  the  authority  and  power  delegated  to  the  latter,  and  not 
afterwards  sanctioned  or  recognized  by  the  sheriff;  1  Chit.  PI.  7th  ed.  Ind. 
invoc;  Underhillv.  Wilson,  Q,  Bing.  697;  Croicderv.  Long,  S  B.  &  C.  598; 
Pitcher  v.  King,  5  Q.  B.  758  ;  as  where  a  supersedeas  was  issued,  Broicn  v.  Cop- 
ley, 2  D.  &  L.  332 ;  S.  C.  7  M.  &  G.  558  ;  or  where  the  officer  is  the  special 
bailiff  of  the  plaintiff,  Alderson  v.  Davenport,  13  M.  &  W.  42.  Form  of  action, 
&c.,  1  Chit.  PI.  Ind!  "  Sheriff."  Trespass  is  the  proper  form  for  remaining  in 
possession  an  unreasonable  time  after  a  sale  under  an  execution ;  Plavfair  v. 
Mitsgrove,  14  M.  &  W.  239.  Evidence  to  establish  the  connexion  between  the 
sheriff  and  his  bailiff,  and  to  affect  the  former  with  the  acts  of  the  latter ;  Rose. 
Ev.  6th  ed.  602  ;  3  Stark.  Ev.  3rd.  ed.  1028.  The  recital  of  the  fi_.  fa.  in  the 
warrant  to  levy  is  sufficient  without  putting  in  the  writ  itself,  or  the  judgment ; 
Bessei/  v.  Windham,  6  Q.  B.  166.  A  direction  not  to  execute  the  writ  is 
equivalent,  as  against  another  writ  coming  in  in  the  meantime,  to  a  withdrawal 
akogether;  Hunt  v.  Hooper,  12  M.  &  W.  664.  _ 

As  to  the  summary  remedy  against  a  sheriff  or  his  officer  for  extorting,  on  the 
execution  of  writs,  more  than  the  legal  fees,  see  7  Will.  4  &  1  Vict.  c.  55 ; 
Slater  v.  Haines,  7  M,  &  W.  413;  S.  C.  9  Dowl.  221  ;  Phillips  v.  Lord  Can- 
terbury, 11  M.  &  W.  619 ;  S.  C.  1  D.  &  L,  283  ;  Poundage  on  an  elegit,  Nash 
V.  Allen,  4  Q.  B.  784 ;  ditto,  where  there  has  been  a  sale  and  rent  due,  &c., 
Davies  v.  Edmunds,  12  M.  &  W.  31.  Summary  remedy  for  extortion  of,  where 
the  levy  is  coloui'able ;  Ball  v.  Hutchinson,  2  D.  &  L.  43. 


1.  For  falsely  returninq  Nulla  Bona  to  a  Fieri  Facias,  after  a 
Seizure  and  Sale  of  Goods  sufficient  to  satisfy  Plaintiff's  Execu- 
tion. (Z) 

Commencement,  ante,  5  ;  venue  transitory.']  For  that  whereas  the  plaintifT, 
[^SfC.  state  the  judgment,  SfC.  to  the  end  of  the  reference  to  the  record,  as  ante, 
427.]  And  thereupon  the  plaintiff,  for  the  obtaining  satisfaction  of  the  said 
money  so  recovered,  the  same  being  unsatisfied,  afterwards,  and  within  a 
year  and  a  day  (»«)  of  the  signing  of  the  said  judgment  as  aforesaid,  to  wit, 
on  [4"C.],  sued  and  prosecuted  out  of  the  said  court,  [_f  the  action  be  in  a  dif- 
ferent court,  say  "  wherein  the  said  judgment  was  so  recovered,"]  a  certain 
writ  of  our  said  lady  the  queen,  called  a  fieri  facias,  [o?-  "  a  testatum,"  SfC. 

according  to  ihefact^,  directed  to  the  sheriff  of  ,  whereby  our  lady  the 

queen  commanded  the  said  sheriff  that  of  the  goods  and  chattels  of  the  said 
E.  F.,  in  his  the  said  sheriff's  bailiwick,  he  should  cause  to  be  levied  the 
damages,  [or  if  in  debt,  "  debt  and  damages"]  aforesaid,  together  with  in- 
terest for  the  same  at  the  rate  of  four  per  cent,  per  annum,  from  the 

day  of ,  A.  D. ,  from  which  day  the  judgment  aforesaid  was  entered 

up,  and  that  he  should  have  that  money,  with  such  interest  as  aforesaid,  be- 
fore our  said  lady  the  queen  forthwith,  [or  "  on ,"  as  in  the  writ,"]  to 

(0  2  Chit. PI. 7th  ed.  562;  Stubbs\.Lain-       309,  where  sec  also  a  form  wiiere  the  writ  was 

ion,  1  M.  &  W.  728.  issued  in  the  county  palatine  of  Lancaster; 

(m)  See  Bevins  v.  Hulme,  3  Dowl.  &  L,      S.C.  15  M.\  W.89;  and  3  Dowl.  &  L.  722. 
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render  to  the  said for  his  damages  [^or  if  in  debt  "  debt  and  damafres"] 

aforesaid  ;  and  that  the  said  sheriff  should  have  there  then  that  writ,  which 
said  writ  afterwards  and  before  the  delivery  thereof  to  the  said  sheriff,  to 
wit,  on    ISfc.'],  aforesaid,  was  duly  indorsed  with  a  direction  for  the  said 

sheriff  to  levy  [.£ ,  besides  sheriff's  poundage,  officer's  fees,  costs  of 

levy,  and  all  other  incidental  expenses,  (n)]  and  being  so  indorsed  was  then 
delivered  to  the  defendant,  who  then  and  from  thence  until  and  at  and 
after  the  time  of  making  the  return  to  the  said  writ  hereinafter  mentioned, 

was  sheriff  of  the  said  county  of ,  to  be  executed  in  due  form  of  law,* 

by  virtue  of  which  said  writ,  the  defendant,  being  such  sheriff,  afterwards, 
and  whilst  the  said  writ  was  in  force,  and  before  the  return  thereof,  to  wit, 
on  [(^c],  and  within  his  bailiwick,  as  such  sheriff,  seized  and  took  in  execution 
divers  goods  and  chattels  of  the  said  E.  F,,  of  great  value,  to  wit,  of  the 
value  of  the  money  so  indorsed  on  the  said  writ  as  aforesaid,  to  wit,  the 

said  sum  of  ^ ,  besides  poundage,  officers'  fees,  costs  of  levy  and  other 

incidental  expenses,  (o)  and  directed  to  be  levied  as  aforesaid,  and  then 
levied  the  same  thereout ;  (jy)  Yet  the  defendant,  being  such  sheriff,  disre- 
garding his  duty  as  such  sheriff,  and  wrongfully  intending  to  injure  the 
plaintiff  in  this  behalf,  had  not  the  said  moneys  so  levied  as  aforesaid  or  any 
part  thereof  in  the  said  [last  mentioned]  Court,  according  to  the  exigency 
of  the  said  writ,  as  the  defendant  could  and  might  and  ought  to  have  done 
before  the  commencement  of  this  suit,  but  therein  wholly  failed  and  made 
default,  nor  hath  the  defendant  paid  such  moneys,  or  any  part  thereof,  to  the 
plaintiff,  and  the  defendant  afterwards  and  before  the  commencement  of  this 
suit,  to  wit,  on  [^-c],  wrongfully,  falsely  and  deceitfully  returned  to  the  said 
[last  mentioned]  Court,  upon  the  said  writ,  that  the  said  E.  F.  had  not  any 
goods  or  chattels  in  his  bailiwick  whereof  he  could  cause  to  be  levied  the 
damages,  [or  if  in  debt,  "  debt  and  damages,"]  aforesaid,  or  any  part 
thereof,  (y)  as  by  the  said  writ  and  the  return  thereof  remaining  of  record  in 
the  said  [last  mentioned]  court  appears,  whereby  the  plaintiff  hath  been  and 
is  greatly  injured  and  deprived  of  the  means  of  obtaining  the  said  moneys 
so  indorsed  on  the  said  writ,  and  directed  to  be  levied  as  aforesaid,  and 
which  are  still  wholly  unpaid  as  aforesaid,  and  is  likely  to  lose  the  same ; 
To  the  plaintiff's  damage  of  £ ,  and  therefore  he  brings  his  suit,  &c. 


(n)  Copy   indorsement.      A    sheriff  may  v.  Luinsou,  11  A.  &  E.  529.     If  the  sheriff 

levy  the  fees  allowed  by  1  Vict.  c.  55,  though  did  not  sell,  though  able  to  do  so.  the  decla- 

nol  indorsed  on  the  writ ;   Curtis  v.  Mayne,  2  ration  should  be  fiamed  accordingly  ;  see  next 

Dowl.  N.  S.  37.  form.     It  is  essential  to  stale  correctly  how 

(y)  The    word    "moneys"    would    imply  the  returnis  false;  L«uiis  v. /l/rocA,  3  M.ic  W. 

this,  but  it  IS  as  well  inserted ;  Sladev.Iiaw  188;    U'riir/it  v.  Lainson,  2  M.  &   W.  739. 

ley,  13  M.  &  W.  757  ;  H.  C.  2  D.  &  L.  700.  See  form  for  a  false  return  in  alleging  that 

(  p)  These  words  mean  not  only  that  there  goods  remained  in  the  sheriff's  hands  for  want 

was  a  seizure  and  saK-,  but  that  the  sheriff  of  buyers,   Fitcher  v.  King,  9  A.  &  E.  288 ; 

had  the  proceeds  in  his  hands  for  the  purpose  S.  C.  6  (j.  13.  758. 
of  handing  them  over  to  the  plaintiff;  Drewe  (^)  Copy  lelura  in  the  past  lens«. 

s  s  2 
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2.  For  not  Levying  when  there  toas  an  opportunity,  and  falsely 
returning  Nulla  Bona. 

Proceed  as  in  the  last  form  to  the  asterisk.']  And  although  there  was  then 
and  afterwards,  and  whilst  the  said  writ  was  in  force,  and  before  the  com- 
mencement of  this  suit,  divers  goods  and  chattels  of  the  said  E.  F.  within 
the  bailiwick  of  the  defendant  as  such  sheriff,  and  the  defendant  as  such 
sheriff  could  and  might  and  ought  to  have  levied  the  moneys  so  indorsed 
on  the  said  writ,  and  directed  to  be  levied,  and  a  reasonable  time  for  so 
doing  elapsed  before  the  commencement  of  this  suit  (r),  whereof  the  defendant 
being  such  sheriff  during  all  the  time  aforesaid  had  notice  ;  Yet  the  de- 
fendant being  such  sheriff,  disregarding  the  duty  of  his  office,  and  wrong- 
fully intending  to  injure  the  plaintiff  in  this  behalf,  did  not  nor  would  at  any 
time  during  the  last  mentioned  time  levy  the  money  last  aforesaid,  or  any 
part  thereof,  but  wrongfully  neglected  and  refused  so  to  do,  and  therein 
failed  and  made  default ;  and  during  all  the  last  mentioned  time  wrongfully 
neglected  the  execution  of  the  said  writ ;  and  the  defendant  afterwards  and 
before  [8rc.  "wrongfully,  falsely,"  ^-c.  proceed  as  in  Form  1,  supra,  613, 
stating  false  return,  SfC. 

VARIOUS  FORMS  AGAINST  SHERIFFS  FOR  NEGLECT  OF  DUTY, 

see  ante,  545,  "  Escapes." 


3.  For  falsely  returning  that  the  Goods  remained  in  the  Plaintiff's 
Hands  for  want  of  Buyers,  after  a  seizure. 

See  Forms,  &c..  Pitcher  v.  King,  9  A.  &  E.  288;  S.  C.  5  Q.  B.  758 ;  Roicev.  Ames, 
6  M.  &  W.  747;  S.  C.  8  Dowl.  750;  W^lie  v.  Birch,  4  Q.  B.  566;  and  a  form  for 
not  selling  goods  within  a  veasoneble  time  after  seizure,  with  special  damage  that  the 
creditor  became  bankrupt,  and  thus  the  plaintiff  lost  the  proceeds  of  his  execution  ; 
Gore  V.  Lloi/d,  12  M.  &  W.  463;  see  also  Jacobs  v.  Humfreys,  2  C.  &  M.  413; 
Aireton  v.  Davis,  9  Bing.  740  ;  Carlile  v.  Perkins,  3  Stark.  163. 


4.  For  seizing  Goods  equal  in  value  to  the  Moneys  indorsed  on  the 

Writ,  and  levying  only  a  portion, 

Slade  V,  Hawley,  13  M.  &  W.  757  ;  S.  C.Z  D.  &  L.  700. 


5.  For  taking  insufficient  Bail  where  the  Capias  was  issued  against 

Defendant  in  a  lorong  name,  (s)  and  Plea. 

Bninskill  v.  Robertson,  9  A.  &  E.  840. 

(?■)  This  allegation   is  necessary  ;  Slade  v.       served,  varying  in  name  from  original  writ, 
Hawley,  1 3  M.  &  W.  765  ;  S.C.2  D. &  L.700.       see  llacdonald  v.  Morllock,  2  D.  &  L.  963. 
(s)  As  to   discliarge  on    ground   of  ropy 
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6.  For  not  returning  the  Writ,  whereby  Plaintiff  put  to  expense. 
Woodman  v.  Gist,  8  C.  &  P.  214. 


7.  For  an  excessive  Levy  and  not  selling  for  the  best  Price  upon  a 

Fieri  Facias. 

Phillips  V.  Bacon,  9  East,  298. 

— ♦ — 


8.  By  a  Landlord  against  a  Sheriff  on  8  Ann.  c.  14,  for  removing 
Goods  taken  in  Execution  without  satisfying  a  Years  Rent  due. 

Thurgood  v.  Richardson,  7  Bing.  428 ;  Andretvs  v.  Dixon,  3  B.  &  Al.  645 ;  but  be 
careful  in  using  those  forms ;  see  Ryseley  v.  Ri/le,  10  M.  &  W.  101  ;  S.  C.  11  M.  &  W. 
16 ;  Smallman  v.  Pollard,  1  D.  &  L,  901 ;  S.  C  G  M.  &  G.  1001  ;  Foster  v.  Cookson, 
1  Q.B.  417.(0 


9.  For  not  executing  within  a  reasonable  time  a    Writ  of  Possession 

in  Ejectment. 
Mason  v.  Paynter,  1  Q.  B.  974. 


10.  For  not  discharging  a  Party  privileged  from  Arrest  from  other 

Writs  which  were  in  the  Sheriff's  Office  against  him. 

Watson  V.  Carroll,  4  M.  &  W.  592. 


1 1 .  For  refusing  to  take  Bail. 
Millar  v.  Wood,  5  C.  &  P.  587. 


12.  By  a  Landlord  against  a  Sheriff  for  not  taking  a  Replevin  Bond. 

2  Chit.  PI.  5G5. 


13.  For  taking  insufficient  Pledges  in  Replevin. 
2  Cliit.  PI.  568,  7th  ed. ;  and  see  Jiiff^rey  v.  Bastard,  1  A.  &  E.  S2J,  and 
pleas  there  ;  Bowdcn  v.  Hall,  4  Q.  B.  810. 


(l)  Tlie  sheriff"  is  not  bound  to  levy  at  all,       first  satisHes  the  landlord's  rent ;  Cocker  t. 
unless  the  execution  creditor  (having  notice)      Musgro\:e,  15  L.  J.  365,  Q.  B. 
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14.  By  a  Sheriff  against  his  Bailiff  for  refusing  to  replevy  on  a 

Distress  for  a  Poor  Rate. 

Sabourin  v.  Marshall,  3  B.  &  Ad.  440. 


15.  For  Extortion, 
t  Chit.  PI.  7th  ed.  635 ;  and  see  form  in  Vsher  v.  Walters,  4  Q.  B.  553. 

16.  For  not  taking  Plaintiff  to  Prison  on  an  Arrest  within  twenty- 
four  Hours,  Plaintiff  not  having  consented  to  be  carried  to  a  House 
of  her  own  nomination. 

Silk  V.  Humfreys,  4  A.  &  E.  959. 


SHIPS. 


Obs.  For  negligence  or  unskilfulness  in  navigating  a  ship,  Avherehy  another  vessel  is 
injured,  either  Case  or  Trespass  may  he  supported,  with  this  difference,  that  the 
former  is  necessarily  the  remedy  where  the  action  is  against  the  owner  for  the 
carelessness  of  the  crew.  Where  the  action  is  against  a  party  who  loilfully 
caused  the  collision,  the  proper  remedy  is  Trespass ;  Huggett  v.  Montgomeri/,  2 
N.  R.  446;  Ogle\,  Barnes,  8  T.  R.  188;  Bowcher  v.  Noidstrom,  1  Taunt. 
568;  Williams  v.  Holland,  10  Bing.  112.  The  action  is  not  maintainable 
unless  the  injury  arose  entirely  from  the  fault  of  the  defendant ;  if  both  were  in 
the  wrong,  and  the  plaintiff's  carelessness  or  unskilfulness  pai-tly  led  to  the 
coUision,  no  action  lies  ;  see  Vennall  v.  Garner,  1  C.  &r  M.  21 ;  Vanderplank  v. 
Miller,  M,  &  Mai.  169  ;  Collinson  v.  Lurkins,  3  Taunt.  1 ;  Luck  v.  Seioard^A 
C.  &  P.  106 ;  Luvford  v.  Large,  5  C.  &  P.  421 ;  Raisin  v.  Mitchell,  9  C.  &  P. 
613 ;  ante,  522,  obs. ;  post.  Pleas,  "  Ships."  The  defendant  is  not  liable  if  he 
acted  with  reasonable  prudence,  care  and  skill ;  see  Lnck  v.  Seward.  It 
seems  that  there  is  a  rule  for  ships  at  sea,  viz.  that  if  a  vessel  is  going  close- 
hauled  to  the  wind,  and  another  meeting  her  is  going  free,  the  latter  vessel 
should  go  to  leeward  ;  and  although  such  vessel  may  either  go  to  windward  or 
leeward  as  she  best  can,  yet  she  ought  as  a  genei"al  rule  to  suppose  that  the  vessel 
going  to  windward  will  keep  her  position;  Handayside  v.  Wilson,  S  C  SiV. 
528  ;  Jameson  v.  Bunkald,  12  Moore,  148  ;  Sills  v.  Broicn,d  C.  &  P.  601,  By 
a  recent  rule  of  the  Trinity  House,  where  two  steamers  meet  in  a  direct  line 
each  is  to  port  her  helm  ;  see  The  Rose,  2  Rob.  Adm.  Rep.  1 ;  and  this  rule  is 
now  sanctioned  by  act  of  parliament,  9  &  10  Vict.  c.  100,  s.  9,  which  also 
authorizes  the  lord  high  admiral  to  make  regulations  as  to  steamers  carrying 
lights,  &c.,  ss.  10, 11,  12.  The  non-observance  of  these  provisions  is,  and  in  case 
of  accident  to  be  deemed,  'presumptive  evidence  of  neglect,  s.  13  ;  see  ante,  525, 
note  (a).  Where  a  brig  was  run  down  bj'  a  steamer  at  night,  going  full 
speed,  it  was  held  that  the  former  was  not  bound  to  carry  lights,  and  that 
the  latter  was  improperly  navigated  in  having  only  one  man  on  the  look-out, 
and  was  therefore  liable  to  the  damage ;  The  Iron  Duke,  9  Jurist,  476.  In 
general  the  action  may  be  against  the  owner  or  captain  of  the  ship  inflicting 
the  injury ;  but  neither  is  liable  where  a  proper  pilot  is  on  board  under  the 
compulsory  provisions  of  the  statute  6  Geo.  4,  c.  125,  see  sections,  55,  &c. ; 
it  must  however  appear  not  only  that  a  pilot  was  on  board,  but  also  that 
at  the  time  of  the  accident  he  had  the  direction  of  the  defendant's  vessel, 
Catls  v.  Herbert,  3  Stark.  R.  12;  and  that  the  accident  happened  through 
his  default,  &c.,  Steicart  v.  Isemonger,  4  Moo.  Priv.  C.  C.  11  ;  The  Massa- 
chusetts, 1  Rob.  Adm.  Rep,  371 ;  Tw  Farmer,  2  Kob  161     In  M'Intoshv. 
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Slade,  6  B.  &  C.  657,  it  appeared  that  a  vessel  had  to  deliver  part  of  her  cargo 
at  the  London  Docks,  and  part  at  a  wharf  higher  up  the  river;  she  went  to 
the  docks  under  the  charge  of  a  pilot,  who  left  her  there,  where  she  remained 
some  time  without  discharging  any  of  her  cargo,  as  the  part  to  be  left  at  the 
wharf  was  uppermost;  she  then  went  under  the  charge  of  another  pilot  up  the 
river  to  the  wharf,  and  by  the  neglect  of  tlie  pilot  ran  down  a  barge  :  held, 
that  under  6  Geo.  4,  the  pilot,  and  not  the  owner,  Avas  liable,  as  the  latter  was 
bound  to  have  a  pilot  on  board  and  that  it  was  not  a  mere  change  of  mooring  ; 
see  further  Abb.  Ship,  by  Serj.  Shee  ;  Lucy  v.  Ingram,  G  M.  &  W.  ,'502.  The 
pilot  is  liable  to  an  action  at  the  suit  of  the  owner  of  the  injured  vessel,  if  guilty 
of  neglect  in  steering,  although  a  superior  officer  were  on  board  ;  Stort  v. 
Clement,  Peak.  R.  107;  see  sect.  55  of  6  Geo.  4,  c.  125.  As  to  where  the 
owners  and  where  the  charterers  are  liable  for  the  negligence  of  the  crew, 
Tenlon  v.  Dublin  Steam  Packet  Company,  8  A.  &  E.  835.  By  the  5,3  Geo.  3, 
c.  159,  the  responsibility  of  shipowners  for  damage  done  by  their  ships  to  other 
vessels  is  limited  to  the  value  of  the  ship  doing  the  damage :  held,  that  such 
value  must  be  ascertained  as  at  the  time  of  the  accident ;  Dobree  v.  Schroder,  6 
Simon,  291.  As  to  ownership  and  evidence  thereof,  see  the  Ship  Register  Act, 
3  &  4  Will.  4,  c.  55,  and  see  5  &  6  Will.  4,  c.  19  ;  Fenton  v.  Dublin  Packet 
Company,  8  Ad.  &  E.  835. 

— ♦ — 

1.  Against  the  Owner  or  Captain  of  a  Ship  for  running  foul  of 

Plaintiff's  Vessel,  (w) 
Commencement,  ante,  o.~\    For  that  whereas  the  plaintiff,  before  and  at  the 
time  of  the  committing  of  the  grievance  by  the  defendant  hereinafter  men- 
tioned, was  lawfully  possessed  of  a  certain  ship  or  vessel  [or  "  barge,"  as  the 

case  may  he,']  of  great  value,  to  wit,  of  the  value  of  £ ,  then  lawfully 

being  in  the  river ,  and   the  defendant  was  also  then  possessed  of  a 

certain  other  ship  or  vessel  [or  "  barge"  as  the  case  may  be,]  in  the  river 
aforesaid,  and  then  had  the  care,  direction  and  management  of  the  same ; 
Yet  the  defendant,  not  regarding  his  duty  in  that  behalf,  whilst  the  said 
ships  or  vessels  respectively  so  were  in  the  said  river,  to  wit,  on  [^c]  took 
so  little  and  such  bad  care  of  his  said  ship  or  vessel  and  governed  and  navi- 
gated the  same  in  so  unskilful  and  improper  a  manner,*  that  the  same,  by 
and  through  the  carelessness,  unskilfulness,  misdirection,  mismanagement 
and  improper  conduct  of  the  defendant  in  that  behalf,  (x)  then  with  great 
force  and  violence  ran  foul  of  and  struck  against  the  said  ship  or  vessel  of 
the  plaintiff,  and  ["  thereby  then  sunk  and  swamped  the  same,"  //  the  fact,] 
and  also  [selecting  such  of  the  following  damage  as  may  be  applicable,'] 
thereby  then  greatly  broke,  damaged  and  injured  the  same,  and  thereby 
divers  of  the  goods  and  chattels,  to  wit,  [^-c.  describing  them  as  in  trover,]  of 

the  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ ,  then  being  in  his 

said  ship  or  vessel,  then  became  and  were  greatly  damaged,  wetted  and 
spoiled,  and  other  of  the  said  goods  and  chattels  therein  became  and  were 
wholly  lost  to  the  plaintiff;  and  also  by  reason  of  the  premises,  the  plaintiff 


(«)   See  form,   Leame  v.   Bray,  3  East,  in  steering  and  directing;  the  evidence  was 

599,  and  anotlier  form  against  the  owner  of  unskilful  stowage  of  anchor,  which  iheieby 

a  barge  in  llie  Thames,   and  law,   Martin  v.  caught  bold  of  the  plaintiff's  vessel's  side; 

Temperleu,  4  Q.  15.  298;  and   another  form,  held  a  variance;  Hulmun  v,  Bennett,  5  Ksp. 

Smith  v.  Dobson,  3  M.  &  G.  59.  R.  226 ;  and  see  Smith  v.  Dobson,  3  M.  &  G. 

(i)  The  allegation  was   negligence,  &c.  59. 
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then  necessarily  incurred  divers  expenses,  to  wit,  to  the  amount  of  £——, 
in  and  about  the  weighing  and  raising  of  the  said  ship  to  the  surface  of  the 
water,  and  clearing  the  water  therefrom,  and  in  and  about  the  surveying  and 
repairing  the  said  damage  so  done  to  his  said  ship  or  vessel  as  aforesaid,  and 
in  and  about  the  preserving  and  saving  divers  goods  and  chattels  of  the 
plaintiff,  which  were  then  in  the  said  ship  of  the  plaintiff ;  and  also  by  means 
of  the  premises,   the  plaintiff  lost  and  was   deprived  of  the  use  of  his  said 

ship  or  vessel  for  a  long  space  of  time,  to  wit,  for  the  space  of ,  and 

thereby  lost  and  was  deprived  of  all  the  freight,  profits  and  advantages, 
which  during  that  time  he  might,  and  also  otherwise  might  and  would  have 
derived  and  acquired  from  the  use  of  his  said  ship  or  vessel  [if  any  personal 
injury  happened  to  the  plaintiff,  state  it  as  in  the  form,  ante,  520,  and  conclude'^ 

To  the  damage,  (y)  &c. 

— ♦ — 

2.  Against  the  Owners  of  a  Steam  Vessel  for  causing  a  dangerous 
Swell  in  the  Thames  wherehy  Plaintiff's  Vessel  was  swamped,  (z) 
For  that  whereas,  [proceed  as  in  Form  1 ,  supra,  to  the  asterisk,  describing 
defendant's  vessel  as  a  "  steam  vessel,"]  and  then  wrongfully  and  improperly 
navigated  and  propelled  the  said  vessel,  and  caused  and  suffered  the  same  to 
be  navigated  and  propelled  in  the  said  river  near  to  the  said  ship  or  vessel 
of  the  plaintiff,  in  so  immoderate,  rapid,  careless  and  improper  a  manner,  that 
by  reason  and  means  thereof  there  then  were  a  great,  excessive,  undue,  im- 
moderate and  dangerous  swell  and  disturbance  of  the  water  of  the  said 
river  near  to  and  about  the  plaintiff's  said  ship  or  vessel  [or  "  barge"]  ;  and 
by  reason  of  the  premises,  divers  large  quantities  of  the  water  of  the  said 
river  then  rushed,  flowed,  and  came  into  and  upon  the  said  ship  or  vessel  of 
the  plaintiff,  and  the  same  was  thereby  overwhelmed  and  then  sunk  in  the 
said  river,  and  by  reason  thereof  [state  any  special  damage,  applicahle  as  in 
the  last  form,  and  conclude^  To  the  damage,  &c. 


SLANDER.     See  "  Libel,"  ante,  p.  562. 


STOPPAGE  IN  TRANSITU. 


Declaration  for  a  wrongful  Stoppage  in  Transitu,  and  Pleas. 
Wilmshurst  v.  Bonhcr,  7  M.  &  G.  883. 


fj/)  The  defendant  cannot  deduct  from  the  to  have  been  occasioned  by  the  swell  alone, 

damages  a  sum  secured  by  plaintiff  from  the  and  that  if  the  jury  think  that  point  doubtful, 

insurers  for  the  damage ;   Yates  v.  White,  4  or  think  that  the  plaintiff  contributed  to  the 

B.  N.  C.  272.  injury   he   sustained   by    his  own    improper 

(s)  See  a  form  Luxford  v.  Large,  5  C.  &  conduct  either  in  mismanaging  or  in  overload- 

P.  421.     It  was  there  held  by  Denman,  C.  J.  ing  his  vessel,  they  must  find  their  verdict  for 

that  in  such  action  the  mischief  must  appear  the  defendant. 
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SURGEONS. 


Against  a  Surgeon  and  Apothecary  for  Neglect,  Sjc.  in  his  Treat- 
ment of  the  Plaintiff,  (a) 

Commencement,  ante,  5.]  For  that  whereas  before  and  at  the  time  of  the 
committing  of  the  grievances  by  the  defendant  hereinafter  next  mentioned, 
to  wit,  on  [^''c],  the  plaintiff,  at  the  request  of  the  defendant,  retained  and 
employed  the  defendant  as  a  surgeon  and  apothecary,  to  bestow  the  care, 
diligence  and  attendance  of  him,  the  defendant,  as  such  surgeon  and  apothe- 
cary, in  and  about  the  endeavouring  to  cure  him  the  plaintiff  of  a  certain 
malady  and  illness  under  which  he  the  plaintiff  then  laboured,  for  fees  and 
reward  to  be  therefore  paid  hi/  the  jilaintiff  (6)  to  the  defendant  in  that  be- 
half, and  the  defendant  then  accepted  and  entered  upon  such  retainer  and 
employment  as  such  surgeon  and  apothecary  as  aforesaid ;  and  thereupon  it 
then  became  and  was  the  duty  of  the  defendant  as  such  surgeon  and  apothe- 
cary to  use  due  and  proper  care,  skill  and  diligence  in  and  about  the  en- 
deavouring to  cure  the  plaintiff  of  the  said  malady  and  illness  under  which 
he  the  plaintiff  then  laboured  as  aforesaid ;  Yet  the  defendant  then  disre- 
garded his  said  duty,  and  did  not  nor  would,  on  the  occasion  aforesaid,  use 
due  or  proper  care,  skill  or  diligence  in  and  about  the  endeavouring  to  cure 
the  plaintiff  of  the  said  malady  and  illness,  but  on  the  contrary  thereof  the 
defendant  then  conducted  himself  in  an  ignorant,  unskilful,  negligent  and 
improper  manner  in  that  behalf,  more  especially  In  this,  to  w/V,  (c)  that  the 
defendant  did  not  bleed  him  the  plaintiff  at  an  early  stage  of  his  the  plain- 
tiff's said  sickness,  to  wit,  on  [^'c],  aforesaid,  when  he  the  defendant,  if  he 
had  used  due  or  proper  care,  diligence  or  skill  in  that  behalf,  ought  so  to 
have  bled  him  the  plaintiff".  And  also  in  this,  to  w-it,  that  he  the  defendant 
at  a  subsequent  stage  of  the  plaintiff's  said  illness,  malady  and  sickness,  and 
whilst  he  the  defendant  was  so  retained,  to  wit,  on  [<^'C.],  improperly  and 
unskilfully  bled  the  plaintiff  in  a  profuse  manner  and  to  an  immoderate 
extent.  And  also  in  this,  to  wit,  that  the  defendant  on  [^c],  and  on  divers, 
to  wit,  the  [fourteen]  days  then  next  following,  and  before  the  commencement 


(a)  This  form  was  used  in  a  case  in  which  employed    as    such,"    (without  stating    by 

the  defendant  had  a  verdict.     See /wsf,  Pleas,  whom,)  "for   reward   to   him  to   treat   and 

"Surgeon."     Forms  and  law,  S/a(er  v.  i?a/ver,  cure  the  plaintiff,  and  that  defendant  entered 

2\Vils.  359;  Scare  v.  Prentice,  8  East,  348  ;  upon  the  treatment,"   &:c.,   without  showing 

Pippin  V.  Sheppard,  11   I'rice,  400 ;   Hanche  any   undertaking  by  defendant,    or  averring 

V.   Hooper,   7   C.  &  P.  81  ;    see  Chit.  jun.  in  words  that  it  was  defendant's  duty  to  act 

Contr.  Ind.  in  voc.     A  medical  man  is  liable  skilfully,  &c.  ;  Pippin  v.  Sheppard,  11  Price, 

for  gross  negligence  or  unskilfulness,   though  400;   Gladuetl  \.  Steggalt,  5  B.  Is.  C.  733 ; 

he  act  gratuitously,  id,  ;  Shiell  v.  Hlucklmrne,  Stoyii  v.  Richardson,  (j  13.  N.  C  130. 

1  II.  lila.  168.     lie  must  always  use  ordi-  (c)  The  declaration  was  in  this  form,   but 

nary  and  reasonable  care  and  skill ;  Lanphier  where  there  is  any  ditKculty  in   detailing  the 

V.  Phipos,  8  C.  &  P.  475.  nature  of  the  neglect,  &:c.  omit  the  pailicular 

(6)  It  is  sutficient  to  aver  that  the  defend-  statement  introduced  by  the  words  "  in  this, 

ant  was  a  surgeon,  "  and  was  retained  and  to  wit,"  kkc. 
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of  this  suit,  carelessly,  unskilfully  and  negligently  administered  to  the 
plaintiff  large,  immoderate  and  improper  doses  of  medicine,  that  is  to  say, 
three  grains  of  mercury  every  six  hours  during  the  time  last  aforesaid ;  by 
reason  of  which  said  several  premises  the  plaintiff  then  became  and  was  and 
still  is  greatly  injured  and  prejudiced  in  his  health  and  constitution,  and 
thereby  the  plaintiff  suffered  great  and  unnecessary  pain,  and  was  and  is 
reduced  and  weakened  in  body  ;  and  the  recovery  of  the  plaintiff  from  the 
said  illness  hath  been  and  is  thereby  greatly  delayed.  And  also  by  means 
of  the  premises  '[state  any  other  damage  as  in  the  form,  ante,  p.  520,  and  con- 
clude'] To  the  damage,  &c. 

TOLL.     See  '<  Fairs,"  "  Market,"— JiicAardsoJi  v.  Copes,  2  B.  &  C.  841. 
TROVER.     See  that  title  infra. 


TURBARY. 


See  tit.  "  Common,"  ante,  528;  and  forms  for  disturbance  of  common  of  turbary, 
Greenhow  v.  llslcy,  Willes,  619;  2  Chit.  Pi.  7th  ed.  611. 


WAGGON,  OR  COACH,  OR  BOOKING-OFFICE  KEEPER. 


Declaration  against,  for  not  forwarding  and  for  losing  Goods,  {d) 

Commencement,  ante,  5.]     For  that  whereas  before  and  at  the  time  of  the 
delivery  of  the  goods  and  chattels  to  the  defendant  as  hereinafter  mentioned, 

the  defendant  kept  a  certain  warehouse  or  waggon-office,  to  wit, in  the 

city  of  London,  for  the  receipt  and  booking  of  goods  and  chattels  intended 
to  be  forwarded  and  sent  from  thence  to  divers  places  in  this  kingdom  by 
waggons  or  other  carriages,  for  the  carriage  and  conveyance  of  goods  and 
chattels  for  hire  to  such  places,  and  for  the  delivery  thereof  to  the  persons 
having  the  care  of  such  waggons  or  carriages  for  the  purpose  of  the  same 
being  forwarded,  sent  and  carried  by  such  waggons  or  carriages,  and  for 
the  taking  care  thereof  previous  to  and  until  the  delivery  of  such  goods  and 
chattels  to  such  persons  as  aforesaid,  for  the  purpose  aforesaid,  for  reward 

(d)  See  a  form  of  declaration  in  assumpsit,  of  negligence   on   the  part  of  such   office- 

for  not  taking  care  of  goods,  and  delivering  keeper  to  show  merely  that  the  goods  did  not 

them  to  a  carrier  to  be  forwarded,  ante,  104  ;  reach  their  destination  ;   Gilbart  v.  Dale,  5 

Gilbart  v.  Dale,  5  A.  &  E.  543.     Form  for  A.  &  E.  543.     Nor  does   trover  lie  against 

losing  a  passenger's  luggage,  Miles  r.  Cattle,  the  office-keeper  in  such  case,    Wiliiams  v. 

6Bing.  744;  ante,  527.    The  contract  of  a  Jessy,   5   ifcolt,  66;  unless   lost  by   wilful 

booking- office  keeper  is  only  to  deliver  safely  negligence,   Wylde  v.  Pickford,  8  i\I.  6c  W. 

to  a  carrier ;  and  it  is  not  sufficient  evidence  443. 
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to  the  defendant  in  that  behalf;  and  thereupon  heretofore,  to  wit,  on  [<^c.], 
the  plaintiff  caused  to  be  delivered  to  the  defendant  at  the  said  warehouse 
or  waggon-office  certain  goods  and  chattels  of  the  plaintiff,  to  wit,  [^describe 

them  as  in  trover,']  of  great  value,  to  wit,  £ ,  to  be  by  him  the  defendant 

booked  and  delivered  to  the  person  having  the  care  of  a  certain  waggon, 

called waggon,  for  the  carriage  and  conveyance  of  goods  and  chattels 

for  hire  from  the  said  warehouse  or  waggon-office  to aforesaid  for  the 

purpose  of  the  same  being  carried  and  conveyed  by  such  waggon  from 

London  aforesaid  to ,  and  there,  to  wit,  at aforesaid  delivered  for 

the  plaintiff,  and  in  the  mean  time  until  the  delivery  thereof  to  such  person 
so  having  the  care  of  the  said  waggon,  to  be  taken  care  of  by  the  defendant 
at  his  said  warehouse  or  waggon-office  for  reward  to  the  defendant  in  that 
belialf ;  and  the  defendant  then  accepted  and  received  the  said  goods  and 
chattels  for  the  purpose  aforesaid,  and  thereupon  it  then  became  and  was 
the  duty  of  the  defendant  to  deliver  the  said  goods  and  chattels  to  the  per- 
son having  the  care  of  the  said  last-mentioned  waggon  for  the  purpose 
aforesaid,  in  a  reasonable  time  then  next  following,  and  in  the  mean  time 
and  until  such  delivery  to  take  care  thereof  at  the  said  warehouse  or  waggon- 
office  as  aforesaid,  and  although  a  reasonable  time  for  the  delivery  of  the 
said  goods  and  chattels  to  some  person  having  the  care  of  the  said  waggon 
for  the  purpose  aforesaid  had  elapsed  before  the  commencement  of  this  suit, 
and  the  defendant  could  and  might  and  ought  to  have  delivered  the  said 
goods  and  chattels  to  the  same  person  for  the  purpose  aforesaid,  within 
such  reasonable  time  as  aforesaid ;  Yet  the  defendant,  not  regarding  his  said 
duty  but  contriving  to  injure  the  plaintiff,  did  not  nor  would  deliver  or  cause 
to  be  delivered  the  said  goods  and  chattels  to  any  person  having  the  care  of 
the  said  waggon  for  the  purpose  aforesaid  within  such  reasonable  time,  or 
in  the  mean  time,  or  until  such  delivery,  take  due  and  reasonable  care 
thereof  at  the  said  warehouse  or  waggon-office,  and  the  defendant,  whilst  he 
had  the  care  and  custody  of  the  said  goods  and  chattels  for  the  purpose 
aforesaid,  to  wit,  on  [4"C.],  aforesaid,  took  so  little  and  such  bad  care  of  the 
said  goods  and  chattels,  and  behaved  and  conducted  himself  so  carelessly 
and  improperly  in  that  behalf,  that  the  said  goods  and  chattels  then  became 
and  were  wholly  lost  to  the  plaintiff;  To  the  damage,  &c. 


WARRANTIES.     See  "  Fraud,"  ante,  546  to  556. 


WASTE.     Sec  "  Landlord  and  Tenant,"  ante,  588,  "  Rector,"  nnle,  608, 
"  Reversion,"  ibid. 
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WATERCOURSES. 


Obs.  Case  is  the  remedy  for  the  obstruction  of  a  watercourse  to  the  injury  of  the  plaintiff, 
whether  his  right  to  the  enjoyment  of  it  be  in  possession  or  reversion ;  provided 
the  cause  of  obstruction  be  not  an  erection  made  or  other  act  done  by  the  de- 
fendant entirely  upon  the  plaintiff's  land,  in  which  instance  the  form  of  actiou 
should  be  trespass;  see  1  Chit.  PI.  7th  ed.  196;  see  the  distinction,  ante,  510, 
obs.  "  Suppose  a  person  to  be  affected  in  the  enjoyment  of  a  watercourse 
by  the  erection  of  a  weir,  partly  placed  on  his  own  land  and  partly  on  his  neigh- 
bour's; that  which  was  placed  upon  his  own  land  would  be  the  subject  of  an 
action  of  trespass;  if  the  acts  be  both  done  at  the  same  time,  and  there  be 
a  common  injury,  it  seems  to  me  the  plaintiff  may  bring  either  case  or  trespass, 
alleging  the  common  damage,"  per  Lord  Abinger,  C.  B.  and  Parke,  B.,  Wells  v. 
Odi/,  1  M.  &  W.  459,  4G2.  The  right  to  the  enjoyment  of  a  watercourse  is  an 
easement  and  not  a  profit  «  prendre  in  the  soil  of  another.  In  Manning  v.  Was- 
dale,  5  A.  &  E.  758,  it  was  held  tliat  the  right  of  an  occupier  of  an  ancient  mes- 
suage to  water  his  cattle  at  a  pond,  and  to  take  the  water  thereof  for  domestic 
purposes  for  the  more  convenient  use  of  his  messuage,  is  an  easement. 
The  law  respecting  the  right  to  water  is  explained  in  Mason  v.  Hill,  5  B.  & 
Ad.  1  ;  3  B,  &  Ad.  304 ;  and  see  the  cases  collected  in  Harrison's  Ind.  tit. 
"  Water ;"  3  Stark.  Ev.  3d  ed.  1248,  tit.  "  Watercourse."  Running  water  is  ori- 
ginally pu&/icj;i/7'is,  and  an  individual  can  in  general  only  acquire  an  exclusive 
right  to  it,lenabHng  him  to  sue  for  an  obstruction  or  injurious  interference  with 
the  stream  to  his  prejudice,^ by  applying  so  much  of  it  as  he  requires  for  a  bene- 
ficial purpose  ;)teach  owner  of  land  on  the  banks  of  a  river  or  stream  has  a  right 
^_,^^  .  to  the  enjoyment  of  the  water  flowing  in  its  natural  course,  and  is  entitled  to 
^^^jfuzz^A  ^^^^  .^  ^^^  any  purpose  not  inconsistent  with  similar  enjoyment  in  the  owners 
above  and  below ;  he  cannot  however  acquire  a  right  to  throw  the  water  back 

^^^^^ .        on  the  proprietor  above,   or  to  divert  it  from  the  proprietor  below,  without 

^'^^L^  tsdii^ii^'^agrant  from  such  proprietor,  or  an  enjoyment  uninteiTuptedly  for  twenty  years; 

■^t^--^    jjjjfj  tjjg  Y]aht  of  appropriation  to  particular  purposes  cannot  be  acquired  as 

'  -,  ao^ainst  the  owners  of  lands  on  the  banks  of  the  stream  by  an  user  for  a  less 

*;    period;  see  Mason  v.  Hill,  Williams  v.  Morland,  2  B.  &  C.  910;    Wright  v. 

"">     '  Hoicard,  1  Sim.  &  Stu.  190 ;  3  Stark.  Ev.  1030 ;  and  see  the  statute  2  &  3  Will.  4. 

^^      »,<%-^  (^See  however  per  Alderson,  J.,  in  Frankum  v.  Falmouth,  6  C.  &  P.  529  ;   Can- 

to'j       ■^^?-        ^""*  ^'-  ^"''"'  ^  C.  &  J.  126.)     The  law  of  watercourses  is  the  same,  whether 

/^^iw'^^  they  are  natural  or  artificial;  Magor  v.  Chadwick,  11  A.  &  E.  586;  and  see 

^^ — '  "  Arkright  v.  Gell,  o  M.  &  W.  203.     As  to  the  right  to  subterranean  water,  see 

J  .^  C  ,  Acton  V.  Blundell,  12  M.  &  W.  324. 

By  the  stat.  2  &  3  Will.  4,  c.  71,  s.  2,  it  is  enacted,  "  that  no  claim  which  may  be 
lawfully  made  at  the  common  law  by  custom,  prescription  or  grant,  to  any  way 
or  other  easement,  or  to  any  watercourse  or  the  use  of  any  water,  to  be  enjoyed 
or  derived  upon,  over  or  from  any  land  or  icater,  when  such  way  or  other  matter 
as  herein  last  before  mentioned  shall  have  been  actually  enjoyed  by  any  person 
claiming  right  thereto  xcithout  interruptionfor  the  full  period  of  twenty  years,  shall 
be  defeated  or  destroyed  by  showing  only  that  such  way  or  other  matter  was  first 
enjoyed  at  any  time  prior  to  such  period  of  twenty  years,  but  nevertheless  such 
claim  may  be  defeated  in  any  other  way  by  which  the  same  is  now  liable  to  be 
defeated ;  and  where  such  way  or  other  matter  as  herein  last  before  mentioned 
shall  have  been  so  enjoyed  as  aforesaid  for  the  full  period  oi  forty  years,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  ztnless  it  shall  appear  that 
the  same  was  enjoyed  by  some  consent  or  agreement  expressly  given  or  made 
for  that  purpose  by  deed  or  writing." 
The  4th,  5lh  and  7th  sections  of  the  act,  which  show  how  the  prescribed  periods 
are  to  be  calculated,  and  point  out  exceptions  in  the  case  of  persons  under  dis- 
ability, as  infancy  or  enjoyment  against  tenants  for  life,  &c.,  have  been  already 
cited  ftiUy,  a/j^f,  512,  obs.  See  further,  post,  "Trespass,"  Pleas,  "Water- 
courses," where  the  recent  cases  on  this  subject  are  fully  cited.  In  Wright  V. 
Willia7ns,  1  M.  &  W.  77,  it  was  held  that  a  claim  by  the  owner  of  a  copper- 
mine  to  sink  pits  on  his^own  land,  to  fill  such  pits  with  iron,  and  to  cover  the 
same  with  water  pumped  from  the  mine,  for  the  purpose  of  precipitating  the 
copper  contained  in  such  water,  and  afterward  to  let  off  the  water  impregnated 
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with  metallic  substances  into  a  watercourse  upon  the  land  of  another,  is  a  claim 
to  a  "  watercourse"  within  the  2  &  3  Will.  4. 

As  to  licenses  to  make  drains,  &c.  see  Hewlins  v.  Shippam,  5  B.  8c  C.  221  ;  Fen- 
tivian  V,  Smith,  4  East,  107;  Mason  v.  Hilt,  supra.  The  plaintiff's  father,  by 
oral  license,  permitted  the  defendant  to  lower  the  bank  of  a  river,  and  make 
a  weir  above  plaintiff's  mill,  whereby  less  water  than  before  flowed  to  plaintiff's 
mill;  held,  that  plaintiff  could  not  sue  defendant  for  continuing  the  weir;  Lig- 
gins  V.  Inge,  7  Bing.  682  ;  and  see  Wood  v.  Lcadbilter,  13  M.  &  W.  828. 

It  is  no  defence  to  an  action  for  obstructing  a  watercourse,  in  violation  of  a  right 

.  acquired,  that  slight  alterations  have  been  made  by  the  claimant  in  the  mode  of 
enjoying  his  privilege,  &c. ;  see  Saunders  v.  Nacnian,  1  B.  &  Aid.  258  ;  Green- 
slade  v.  Hatliday,  6  Bing.  379;  Hall  v.  Sivi/t,  4  B.  N.  C.  381.  Nonuser  for 
sixteen  years.  Bower  v.  Hill,  1  Bing.  N.  C.  549. 

It  is  sufficient  to  declare  generally  upon  the  plaintiff's  possession  and  enjoyment  of 
the  use  of  the  water  as  of  right,  as  in  the  above  form.  This  was  sufficient  before 
the  2  &  3  Will.  4,  c.  71 ,  and  the  5th  section  sanctions  such  mode  of  alleging  the 
claim;  see  ante,  512,  obs.  As  to  the  form  of  claiming  and  justifying  under 
a  right  of  this  kind  in  a  plea,  see  post,  "  Trespass,"  Plea,  "  Watercourses ;"  Ward 
V.  Robins,  15  M.  &-  W.  237.  It  has  been  usual  to  charge  in  the  declaration  that 
the  plaintiff  was  possessed  of  a  mill  or  close,  "and  hy  reason  thereof"  of  right 
ought  to  have  enjoyed,  &c.:  this  allegation  of  right  resulting  from  possession  is 
inapplicable  where  the  right  arises  from  a  grant  or  license  or  agreement ;  see 
Fentiman  v.  Smith,  4  East,  107;  Heioims  v.  Shippam,  5  B.  &  C.  221 ;  3  Stark.  Ev. 
3d  ed.  1 248.  And  where  the  declaration  charged  that  the  plaintiff  was  possessed  of 
amill,  "  and  by  reason  thereof"  was  entitled  to  a  watercourse,  but  the  proof  was, 
that  the  right  existed  only  in  respect  of  plaintiff's  land,  and  could  not  have  arisen 
from  his  possession  of  his  mill,  as  it  was  built  within  twenty  years,  the  judge  at 
trial  would  not  permit  an  amendment ;  and  although  the  jury  found  the  plain- 
tiff's right  specially,  and  it  was  indorsed  on  the  postea  under  3  &  4  Will.  4,  c.  42, 
s.  24,  yet  the  court  above  would  not  give  judgment  for  the  plaintiff  on  that  find- 
ing ;  because,  if  the  declaration  had  been  accurate  the  defendant  might  have 
pleaded  differently ;  Frankum  v.  Earl  of  Falmouth,  6  C.  &  P.  529  ;  2  Ad.  &  E. 
452.     It  seems  advisable  in  general  to  omit  the  words  "by  reason  thereof,"  &c. 

Care  should  be  taken  to  describe  the  cause  of  the  injury  accurately  in  the  declara- 
tion. A  count  for  diverting  water  is  not  supported  by  evidence  of  penning  back 
and  causing  an  overflow ;  Griffiths  v.  ^larson,  6  Price,  1.  A  count  for  erecting 
a  dam,  and  thereby  preventing  water  from  supplying  a  mill,  was  held  to  be  sus- 
tained by  proof  that  the  dam  prevented  the  regular  supply  of  the  water,  but  did 
not  divert  the  stream,  as  the  water  returned  to  its  regular  course  before  it  reached 
the  mill,  and  caused  no  waste ;  Shears  v.  Wood,  7  Moore,  345.  And  where  the 
charge  was  the  digging  a  sewer  and  diverting  water  from  a  pond,  and  the  evi- 
dence was  that  the  water  was  diverted  by  digging  the  sewer,  but  previously  to 
making  it,  and  that  since  the  sewer  was  made,  the  water  could  not  rise  to  its 
former  height;  held  not  a  variance  as  regarded  the  continuance  of  the  sewer ; 
Dukes  v.  Gostling,  1  Bing.  N.  C.  589. 


1.  For  ohstructing  Water  from  Jioioing  to  Plaintiff's  Mill,  and  cans- 
ing  it  at  other  times  to  rush  with  unusual  force  against  Plaintiff's 
Close,  Sfc.  (e) 

Commencement,  ante,  5.]  For  that  whereas,  before  and  at  the  times  of  the 
committing  of  the  grievances  by  the  defendant  as  hereinafter  mentioned,  the 
plaintiff  was  lawfully  possessed  of  a  certain  mill  and  manufactory,  and  cer- 
tain closes  and  premises  [cis  the  case  may  he],  with  the  appurtenances,  in  tlie 

(e)  See  another  form,  UaU  v.  Swift,  4  Bing.  N.  C.  381. 
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county  aforesaid,  (/)  and  [by  reason  thereof  (g)  ]  the  plaintiff,  before  and  at 
the  times  of  the  committing  such  grievances,  of  right  ought  to  have  had  and 
enjoyed,  and  still  of  right  ought  to  have  and  enjoy  the  benefit  and  advantage 
of  the  water  of  a  certain  stream  which  had  been  used  to  run  and  flow,  and 
during  all  that  time  of  right  ought  to  have  run  and  flowed,  and  still  of  right 
ought  to  run  and  flow  [in  great  plenty  and  in  its  usual  and  proper  course, 
flow  and  current]  unto  the  said  mill,  manufactory,  closes  and  premises  of  the 
plaintiff",  for  supplying  the  same  with  water  for  working,  using  and  enjoying 
the  said  mill  [<^'c.]  respectively,  (h)  and  for  other  necessary,  beneficial  and 
useful  purposes  in  that  behalf;  (i)  Yet  the  defendant,  intending  to  injure  the 
plaintiff",  heretofore,  to  wit,  on  [<^c.],  and  on  divers  days  and  times  after- 
wards and  before  the  commencement  of  this  suit,  wrongfully  and  injuriously 
placed  and  erected  (k)  a  certain  dam  and  hatch,  and  certain  pipes  and  other 
erections  in  and  across  part  of  the  said  stream  above  the  plaintiff''s  said  tene- 
ments, and  in  and  upon  the  banks  and  sides  of  the  said  stream  above  the 
plaintiff"s  said  tenements,  and  wrongfully  and  injuriously  there  kept  and 
continued  the  said  dam,  hatch,  pipes  and  other  erections  so  there  made, 
placed  and  erected  for  a  long  space  of  time,  to  wit,  from  thence  until  the 
commencement  of  this  suit,  and  therehy  (I)  during  all  that  time  unlawfully 
and  wrongfully  penned  back  and  stopped  the  water  of  the  said  stream,  and 
diverted  and  turned  divers  large  quantities  of  the  water  of  the  said  stream, 
which  ought  to  have  flowed  to  the  said  tenements  of  the  plaintiff"  respectively, 
away  from  the  said  tenements,  and  prevented  the  same  from  flowing  to  the 
said  tenements  ;  and  the  defendant,  further  intending  as  aforesaid,  on  other 
days  and  times  whilst  the  plaintiff"  was  so  possessed  of  his  said  tenements, 
to  wit,  on  [^c],  and  other  days  and  times  afterwards  and  before  the  com- 
mencement of  this  suit,  wrongfully  and  injuriously,  by  means  of  the  said 
dam,  obstructions  and  erections  and  otherwise,  wrongfully  caused  divers  other 
large  quantities  of  the  water  of  the  said  stream  to  flow  against  and  past  the 
said  closes  of  the  plaintiflf  respectively  in  a  more  violent,  rapid  and  impetuous 
manner  than  the  water  of  the  said  stream  had  been  used  and  accustomed  to 
flow,  and  otherwise  might  and  would  have  flowed  against  and  past  the  said 
closes  of  the  plaintiff",  and  thereby  to  wash  away  a  great  part  of  the  banks  of 
the  same  closes,  and  greatly  injure  the  same  ;  by  means  of  which  said  several 

(/)  The  venue  is  local,  and  the  county  domestic  purposes,  for  convenient  use  of  house; 

should  be  here  stated  ;  but  a  local  description  Manning  v.  Wasdale,  5  A.  &  £.  768. 

is  not  necessary  ;  Mersey  Navigation  v.  Doug-  (i)  Of  course  this  statement  will  depend 

las,  2  East,  497.     Variance  in  describing  the  on  the  facts. 

situation  of  a  weir  ;  Gibson  v.  Wells,  1  New  (^k)  See  the  forms  referred  to,  post. 

R.  290  :  but  a  mistake  of  this  kind  not  mis-  (i)  It  seems  that  a  declaration  charging 

leading  the  defendant,  &c.  would  probably  an  obstruction,  without  showing  how  it  was 

be  amended  at  the  trial.  caused,  would  be  bad  on  special  demurrer  for 

(g)  6H;)ra,  623,  obs.  uncertainty;  see  ante,  529,  note(e);  Anon. 

{h)  The  right  to  the  water  for  a  beneficial  Loid  Ray.  452.    See  general  count.  Frankum 

purpose  must  be  shown  ;  see  Williams  v.  Mor-  v.  Earl  of  Falmouth,  6  C.  &  P.  529  ;  S.C.2 

land,  and  other  cases  cited  supra,  622,  obs.  A.  &  E.  452  ;  2  Chit.  PI.  7lh  ed.  602. 
Allegation  of  claim  to  water  for  culinary  and 
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premises  the  plaintiff  was  for  and  during  all  the  time  aforesaid  hindered  and 
prevented  (m)  from  using  his  said  mill,  manufactory,  closes  and  premises, 
with  the  appurtenances,  in  so  ample  and  beneficial  a  manner  as  he  otherwise 
might  and  would  have  done,  and  the  said  several  tenements  of  the  plaintiff 
became  and  were  and  are  tliereby  much  injured  and  deteriorated  in  value; 
To  the  damage,  &c. 

2.  Against  the  Occupier  of  Land  for  improperly  keeping  open  the 
Hatch  of  a  Reservoir  connected  with  a  Stream^  whereby  Plaintiff's 
Mill  loas  not  sufficiently  supplied  with  Water. 

Commencement,  ante,  5,]  For  that  whereas  the  plaintiff,  before  and  at  the 
several  times  of  the  committing  of  the  grievances  hereinafter  mentioned, 
was  and  from  thence  hitherto  hath  been  and  still  is  possessed  of  a  certain 
water  corn  mill,  with  the  appurtenants,  in  the  county  aforesaid,  near  to  and 
upon  a  certain  watercourse  in  the  said  county,  and  [by  reason  thereof  (n)] 
the  plaintiff  then  of  right  ought  to  have  had  and  enjoyed,  and  still  of  right 
ought  to  have  and  enjoy  the  benefit  and  advantage  of  the  water  of  the  said 
watercourse  for  the  working  of  the  said  mill,  and  which  water  during  all  that 
time  ought  to  have  run  and  flowed,  and  still  of  right  ought  to  run  and  flow 
through  and  over  the  flood  liatch  of  and  belonging  to  a  (o)  reservoir  there 
along  the  said  watercourse  unto  the  said  mill ;  and  whereas  also  the  plaintiff, 
by  reason  of  his  possession  of  the  said  mill,  with  the  appurtenants,  during 
all  the  time  aforesaid,  of  right  ought  to  have  had  and  enjoj'ed,  and  still  of 
right  ought  to  have  and  enjoy  the  liberty  and  privilege  of  having  the  water 
flowing  into  the  said  reservoir  from  time  to  time  penned  back  therein  hj 
means  of  the  said  flood  hatch  (p)  for  the  supplying  of  the  said  mill  with  water 
sufficient  for  the  working  thereof;  and  whereas  also  the  defendant  was  then 
and  still  is  possessed  of  the  said  flood  hatch  of  and  belonging  to  the  said 
reservoir,  and  by  reason  thereof  from  time  to  time  during  the  time  aforesaid 
of  right  ought  to  have  penned  back,  and  still  of  right  ought  from  time  to 
time  to  pen  back  in  the  said  reservoir,  by  means  of  the  said  flood  hatch,  the 
water  flowing  into  the  same,  for  the  supplying  of  the  said  mill  with  water  and 
sufficient  for  the  working  thereof  upon  reasonable  notice  and  request  from 
the  said  plaintiff  so  to  do ;  and  the  said  plaintiff  saith,  that  heretofore  and 
whilst  he  was  so  possessed  of  the  said  mill  and  entitled  to  have  the  water 
penned  back  in  the  said  reservoir  as  aforesaid,  and  whilst  the  defendant  was 


(m)  Qi/tfre,whetliera  temporary  and  slight  specific  injury  ;  iff.;  1  Saund.  34fi  b. 
obstruction,  occasioning  no   real  or  sensible  (ii)  As  to  tliis  allegation,  see  ante,  623, 

damage,  would  be  actionable j  see  Tai/lor  v.  obs. 

Benneit,!  C.  iScP.329;  anfc,  530,  note  (/t).  (o)  Or  "through  and  out  of  a  reservoir 

Semble  not,  if  the  right  were  not  put  in  liliga-  there  along,  &c." 

tion  by  tlie  delendanl;  see  2  Siark.  Kv.  3d  (p)  Or  "  therein  by  means  of  a  flood  hatch 

ed,  1254,  note  (v).     Hut  in  general  the  mere  of  and  belonging  to   the  said  reservoir  for, 

invasion  of  a  right,  which  might  become  pre-  &c." 
judicial,  is  actionable  without  proof  of  any 
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so  possessed  of  the  said  flood  hatch  and  liable  to  pen  back  the  water  in  the 
said  reservoir  as  aforesaid,  to  wit,  on  [<^'c.],  and  on  divers  other  days  and 
times  beetween  that  day  and  the  commencement  of  this  suit,  he,  the  plaintiflP, 
gave  notice  to  the  defendant  and  requested  him  to  pen  back  the  water  in  the 
said  reservoir  for  the  purpose  of  supplying  the  said  mill  of  the  plaintiff  with 
water  sufficient  for  the  working  thereof;  and  although  the  defendant  might 
and  ought  so  to  have  done  at  the  several  times  aforesaid,  the  same  being 
reasonable  and  proper  times  in  that  behalf;  Yet  the  defendant,  not  regarding 
his  duty  in  that  behalf,  but  intending  to  injure  the  plaintiff,  did  not  nor 
would,  when  he  was  so  requested  as  aforesaid,  or  within  any  reasonable  time 
afterwards,  pen  back  the  water  in  the  said  reservoir,  but  wholly  refused  and 
omitted  so  to  do,  and  on  the  day  and  year  first  aforesaid,  and  for  a  long  time 
afterwards,  to  wit,  from  thence  continually  until  the  commencement  of  this 
suit,  wrongfully  and  injuriously  kept  and  continued  the  said  flood  hatch 
open,  and  thereby  during  all  that  time  prevented  the  water  flowing  into  the 
said  reservoir  from  being  penned  back  therein  ;  by  reason  whereof  the  said 
mill  of  the  plaintiff  could  not  during  the  lime  aforesaid  be  supplied  with 
sufficient  water  for  the  working  thereof;  and  the  plaintiff,  during  all  the 
time  aforesaid,  was  prevented  from  working  the  said  mill  in  so  ample  and 
beneficial  a  manner  as  he  ought  and  otherwise  would  have  done,  and  thereby 
lost  and  was  deprived  of  divers  great  gains  and  profits,  which  he  might  and 
otherwise  would  have  derived  from  the  use  of  his  said  mill ;  and  also  by 
reason  of  the  premises,  the  plaintiff,  during  the  time  aforesaid,  to  wit,  on 
[^'c],  and  on  divers  other  days  afterwards,  was  forced  and  obliged  to  grind 
at  other  mills  of  other  persons  divers  large  quantities  of  corn,  to  wit,  500 
quarters  of  corn,  which,  but  for  the  committing  of  the  said  several  grievances 
by  the  defendant  as  aforesaid,  he  might  and  would  have  ground  at  his  said 
mill,  and  in  so  doing  was  necessarily  put  to  great  trouble  and  expense  of  his 

moneys,  to  wit,  the  amount  of  £ ,  and  lost  divers  profits  which  would 

otherwise  have  accrued  to  him,  and  was  and  is  otherwise  injured  ;  To  the 
damage,  &c. 

3.  For  spoiling  the  Water  of  a  Stream  which  flowed  to  the  Plaintiff's 

Bleaching  Ground. 
Commencement,  ante,  5.]  For  that  whereas  the  plaintiff,  before  and  at  the 
several  times  of  the  committing  of  the  grievances  hereinafter  mentioned,  was 
and  from  thence  hitherto  hath  been  and  still  is  possessed  of  certain  bleaching 
works,  lands  and  premises,  with  the  appurtenants,  in  the  county  aforesaid, 
and  there  carried  on  the  trade  and  business  of  a  bleacher ;  and  the  plaintiff 
then  of  right  ought  to  have  had  and  enjoyed,  and  still  of  right  ought  to  have 
and  enjoy  the  benefit  and  advantage  of  the  water  of  a  certain  stream  situate 
in  the  county  aforesaid,  which  during  all  that  time  of  right  ought  to  have 
run  and  flowed,  and  still  of  right  ought  to  run  and  flow  unto  and  into  the 
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said  tenements  of  the  plaintiff  in  sufficient  quantity  and  of  good  quality  to  be 
used  by  the  plaintiff  in  his  said  trade  or  business  of  a  bleacher,  [and  also  to 
water  his  cattle,]  and  for  the  more  convenient  and  beneficial  occupation  and 
enjoyment  of  his  said  premises ;  and  whereas  during  all  the  time  aforesaid 
the  defendant  was  and  is  possessed  of  certain  lands  and  premises  upon  and 
near  the  said  stream  higher  up  than  the  said  premises  of  the  plaintiff;  Yet 
the  defendant  well  knowing  the  premises,  but  contriving  to  injure  the  plain- 
tiff in  this  behalf,  to  wit,  on  [<§'c.],  and  on  divers  other  days  and  times 
between  that  day  and  the  commencement  of  this  suit,  wrongfully  and  un- 
justly cast  and  deposited  into  divers  pits  (q)  and  holes  in  his,  the  defendant's, 
said  lands  near  to  certain  parts  of  the  said  stream,  and  communicating  there- 
with still  higher  in  the  stream  thereof  than  the  said  premises  of  the  plaintiff, 
and  [also  into  and  near  to  other  parts  of  the  said  stream  higher  than  the 
said  premises  of  the  plaintiff,]  divers  large  quantities  of  [(^"c]  and  other 
noxious  things,  which  then  flowed  and  came  into  the  said  stream,  and  thereby 
unto  and  into  the  said  bleaching  grounds  and  premises  of  the  plaintiff;  by 
reason  of  which  said  several  premises  the  water  flowing  by  the  said  stream 
to  the  said  premises  of  the  plaintiff,  during  all  the  time  aforesaid,  was  and 
is  greatly  corrupted  and  rendered  unfit  for  the  use  of  the  plaintiff  in  his  said 
trade  or  business,  or  for  the  bleaching  of  [<^'c.],  as  the  same  otherwise  would 
have  been,  [and  also  unfit  for  the  use  of  his  cattle  there] ;  and  divers  large 
quantities,  to  wit,  5000  yards,  of  cloth  {^c.']  of  the  plaintiff,  of  great  value, 
to  wit,  of  the  value  of  £— — ,  which  the  plaintiff,  during  the  time  last  afore- 
said, had  attempted  to  bleach  there  with  the  said  water  so  coming  and 
flowing  as  last  aforesaid,  were  then  discoloured  and  spoiled  and  rendered  of 
much  less  value  than  the  same  otherwise  would  and  ought  to  have  been ; 
and  the  plaintiff  hath  been  obliged  to  incur  a  great  expense,  to  wit,  to  the 

amount  of  £ ,  in  and  about  endeavouring  to  whiten  and  cure  the  said 

cloth  [t^'c]  ;  and  the  plaintiff  hath  also  been  prevented  from  bleaching  other 
large  quantities,  to  wit,  5000  yards,  of  other  cloth  [<§'c.]  of  the  plaintiff,  and 

from  making  profits  thereby,  to  wit,  to  the  amount  of  £ ,  and  thereby 

also  the  plaintiff  lost  and  was  deprived  of  a  sufficient  supply  of  pure  water, 
proper  for  the  carrying  on  of  his  said  trade  and  business ;  and  hath  been 
and  is  in  other  respects  injured  in  his  said  trade  and  business  and  otherwise  ; 
[and  has  also  been  prevented  from  watering  his  cattle  upon  his  said  premises 
in  so  commodious  a  manner  as  he  otherwise  would  and  ought  to  have  done,] 
and  has  been  obliged  to  procure  water  elsewhere  tor  the  purposes  aforesaid ' 

at  a  great  expense,  to  wit,  at  an  expense  of  £ ,  and  his  said  premises 

have  been  and  are  much  deteriorated  in  value  ;  To  the  damage,  &c. 


(q)  See  a  statement  complaining  of  ihedis-       containing  iron  and  copper  water,  Wnghtv. 
charge  into  a  stream,  of  water,  &c.  from  pits       Williams,  1  31.  &  \V.  77. 

I'ART  II.  1     i 
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4.  Against  Commissioners  of  a  Level  for  stopping  up  a  Drain  which 

drained  Plaintiff's  Land,  {r) 

Commencement,  ante,  5.]  For  that  whereas  the  plaintiff,  before  and  at  the 
several  times  of  the  committing  of  the  grievances  hereinafter  mentioned,  was 
and  from  thence  hitherto  hath  been  and  still  is  possessed  of  divers,  to  wit, 
1000  acres  of  land,  situate  in  the  county  aforesaid,  and  during  those  times 
the  plaintiff  was  and  still  is  of  right  entitled  that  the  waters  from  time  to 
time  collecting  and  being  in  and  upon  the  said  land  should  be  drained  and 
carried  away  from  the  same  by  and  through  a  certain  drain  situate  in  the 

county  aforesaid,  and  called ,  and  from  thence  through  other  drains 

into  [the  sea] ;  Yet  the  defendant,  well  knowing  the  premises,  but  intending 
to  injure  the  plaintiff,  heretofore,  to  wit,  on  [<^c.],  and  on  divers  other  days 
and  times  between  that  day  and  the  commencement  of  this  suit,  wrongfully 
and  injuriously  threw  and  placed  divers  large  quantities  of  earth,  stones  and 
rubbish  in  the  said  drain,  and  there  kept  the  same  thence  hitherto  and 

thereby  wrongfully  stopped  and  obstructed  the  said drain,  and  kept  and 

continued  the  same  so  stopped  up  and  obstructed  for  a  long  space  of  time, 
to  wit,  continually  thence  hitherto,  whereby  divers  large  quantities  of  the 
waters  which  from  time  to  time  during  that  time  collected,  and  were  in  and 
upon  the  said  land  of  the  plaintiff,  were  during  all  that  time  and  still  are 
wrongfully  and  injuriously  obstructed  and  prevented  from  running  away  from 

the  same  through  the  said drain,  as  they  otherwise  might  and  would 

have  done,  and  were  then  and  there  penned  and  driven  back  upon  the  said 
lands  of  the  plaintiff,  and  accumulated  thereon,  and  by  reason  thereof  the 
said  lands  of  the  plaintiff  became  and  were  and  are  rendered  wet  and 
swampy,  and  were  and  are  greatly  injured  and  rendered  unproductive;  and 
thereby  also  divers  cattle  and  sheep  of  the  plaintiff,  then  being  and  depas- 
turing upon  the  same  lands,  became  and  were  diseased,  injured  and  de- 
stroyed ;  and  also  by  reason  of  the  premises,  divers  crops  of  corn,  grain  and 
hay  of  the  plaintiff,  then  growing  and  being  in  and  upon  liis  said  land,  were 
spoiled,  damaged  and  destroyed ;  and  also  by  reason  of  the  premises,  the 
plaintiff  hath  necessarily  incurred  divers  expenses  of  his  moneys,  to  wit,  to 

the  amount  of  £ ,  in  endeavouring  to  cultivate  his  said  lands  and  to 

restore  the  same  to  their  former  good  state  and  condition,  and  the  plaintiff 
hath  been  and  is  otherwise  much  injured;  To  the  damage,  &c. 

5.  For  mooring  a  vessel  in  the  Thames  opposite  Plaintiff's  Wharf, 

and  thereby  preventing  the  Access  of  Vessels  thereto,  {s) 

Commencement,  ante,  5.]     For  that  whereas  the  plaintiffs,  before  and  at 

(r)  See  Sharpe  v.  Hancock,  7  M.  &  G.354.       Ross  v.  Groves,  5  M.  &  G.  613  j  ante,  594, 
(s)  See  Wyatt V.Thompson,  1  Esp.  R.  252  ;       lorm  1. 
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the  times  of  tlie  committing  of  the  grievances  hereinafter  mentioned,  were 

possessed  of  a  certain  public  open  quay  or  wharf  called ,  adjoining  to 

and  abutting  upon  the  river  Thames  between  London  Bridge  and  the  Tower 
of  London,  within  the  port  and  city  of  London  aforesaid,  upon  which  they 
then  carried  on  the  trade  and  busines  of  wharfingers,  and  all  the  liege  sub- 
jects of  our  lady  the  queen  before  and  at  the  times  aforesaid  actually  and 
of  right  had  and  still  of  right  ought  to  have  a  free  passsage  and  navigation 
along  the  said  river  for  their  vessels  going  to  and  returning  from  the  said 
quay  or  wharf  upon  lawful  occasions,  and  were  then  accustomed  to  frequent 
the  same  with  their  vessels,  and  to  load  and  unload  at,  from  and  upon  the 
same  upon  and  out  of  their  said  vessels  their  goods,  wares  and  merchandizes, 
whereby  the  plaintiffs  during  all  the  times  aforesaid  were  accustomed  to 
make  and  did  make  divers  gains  and  profits  by  the  lawful  wharfage  dues 
and  fees  of  right  payable  to  them  on  the  occasions  aforesaid,  and  by  their 
profits  and  charges  in  and  about  the  loading  and  unloading  the  said  goods, 
wares  and  merchandize  ;  Yet  the  defendant  well  knowing  the  premises,  but 
intending  to  injure  the  plaintiffs  in  this  behalf,  heretofore,  to  wit,  on  [<^c.], 
and  on  divers  other  days  and  times  between  that  day  and  the  commencement 
of  this  suit,  wrongfully  and  injuriously,  and  without  and  otherwise  than  for 
the  purpose  of  loading  or  unloading  goods,  wares,  iiierchandize  or  other 
things  at  the  said  quay  or  wharf,  moored  and  fastened  a  certain  ship  in  the 
said  river,  so  that  a  large  part  of  the  said  ship,  to  wit,  fifty  yards  in  length 
thereof,  lay  before,  across  and  alongside  of  the  said  quay  or  wharf,  and  on 
the  days  and  times  aforesaid  kept  and  continued  the  said  ship  so  moored  and 
so  laying  as  aforesaid  for  long  spaces  of  time,  to  wit,  for  five  hours  on  each 
of  the  said  days  and  times,  the  same  being  on  all  the  said  days  and  times  an 
unreasonable  and  unnecessary  length  of  time,  and  thereby  during  all  the  time 
aforesaid  greatly  obstructed  and  impeded  the  passage  and  navigation  to  and 
from  the  said  quay  or  wharf,  upon  and  along  the  said  river  before  and  in 
front  of  the  same,  and  during  all  that  time  hindered  and  prevented  the  liege 
subjects  of  our  lady  the  queen  from  going  to  and  returning  from  the  said 
quay  or  wharf  with  their  vessels,  along  the  said  river,  as  they  had  before 
been  used  and  accustomed  to  do,  and  as  they  otherwise  then  might  and 
would  have  done ;  by  means  whereof  the  plaintiffs,  during  all  the  times 
aforesaid,  were  hindered  and  prevented  from  possessing  and  enjoying  the 
said  quay  or  wharf,  and  from  carrying  on  their  said  trade  and  business  there 
in  so  large,  ample  and  beneficial  a  manner  as  they  otherwise  might  and 
would  have  done ;  and  that  they  have,  during  all  the  time  aforesaid,  lost 

and  been  deprived  of  great  gains  and  profits,  to  wit,  to  the  amount  of  .£ , 

which  otherwise  would  have  arisen  and  accrued  to  them  from  their  said  pos- 
session and  enjoyment  of  the  said  quay  or  wharf,  and  from  carrying  on  their 
said  trade  and  business  there  as  aforesaid ;  To  the  damage,  &c. 
,  T  T  2 
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OTHER  FORMS  FOR  OBSTRUCTIONS,  &c.  TO  WATERCOURSES,  &c. 


6.  For  diverting  Water  from  Plaintiff's  Mill,  ^c,  hy  making  Cuts 
from  the  Stream  and  not  keeping  the  Banks  in  Repair,  Sfc. 

Vooght  V.  Winch,  2  B.  &  Aid.  662  ;   Williams  v.  Moiiand,  2  B.  &  C.  910. 


7.  General  Count,  not  showing  Mode  of  Diversion  of  Water  from 

Mill. 
Franhum  v.  Earl  of  Falmouth,  2  Ad.  &  E.  452  ;  ante,  tit.  "  Easement." 

— 4 

8.  For  lowering  Banks  and  making  a  Weir  and  thereby  causing 

Water  to  flow  irregularly  to  Plaintiff's  Mill. 

Liggins  V.  Inge,  7  Bing.  682. 


9.  For  suffering  a  Ditch  to  be  choked,  (which  it  loas  Defendant's 
Duty  to  cleanse  as  Occupier  of  an  adjoining  Close),  whereby  the 
Water  overflowed  Plaintiff ' s  Close. 

Bell  V.  Tmentyman,  1  Q.  B.  766. 


10.  For  stopping  a  Gutter  in  Defendant's  Yard  through  which  the 
refuse  Water  and  Eaves  Droppings  from  Plaintiff ' s  House  were 
carried  away. 

Thomas  v.  Thomas,  2  C.  M.  &  R.  35. 


11.  For  injuring  Plaintiff's  Land  by  causing  a  Watercourse  to  flow 
with  unusual  Force,  b)C. 

Williams  v.  Morland,  2  B.  &  C.  910. 


12.  For  removing  a  Hatch,  ivhereby  Plaintiff  could  not  work  his 

Mill. 

2  Chit.  PI,  7th  ed.  GOG,     The  like  by  a  reversioner ;  Greenslade  v.  Hal- 

May,  6  Bing.  379. 

— ♦— 

13.  Against  a  Miller  for  an  improper  Elevation  of  his  Hatch  and 

Mill  Head. 
Saunders  v.  Newman,  1  B.  &  Al.  258 ;  ante,  625. 
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14.  For  an  Injury  to  the  Plaintiff's  Reversion  in  a  Close  hy  an  In- 
terruytion  of  a  Right  to  irrigate  the  same  hy  a  Watercourse. 

Greenslade  v.  Hallidaij,  6  Bing.  ^79. 


15.  For  the  lihe  Injury,  and  for  discharging  into  the  Stream  Water, 
Sec,  from  Pits  in  which  Iron  ivas  deposited  and  from  Copper 
Works. 

Wright  V.  Williams,  1  M.  &  W.  77. 


16.  For  obstructing  Plaintiff  in  his  Right  to  water  Cattle  at  a  Pond 
and  take  the  Water  for  domestic  Purposes. 

Manning  v.  Wasdale,  5  A.  Sc  E.  758. 


17.  For  making  Public  Works  so  carelessly  that  Water  flowed  over 
Plaintiff's  Land. 

Allen  V.  Haijward,  15  L,  J,  99,  Q.  B. 

18.  Against  a  Canal  Company  for  not  majiaging  the  Caiial  according 
to  an  Act  of  Parliament. 

Blachnore  v.  The  Glamorganshire  Canal  Company,  3  Y.  &  J.  60. 


WAYS.     See  "  Nuisances,"  ante,  524,  "  Watercourses,"  supra. 


Oiis.  See  in  general  as  to  public  and  private  ways,  Vin.  Abr.  and  Com.  Dig.  tit. 
"Cbimin;"  Bac.  Abr.  "Highways;"  1  Saund.  326,  n.  b.;  Burns,  J.,  tit. 
"  Highways;"  .'3  Stark.  Ev.,  and  Harr.  Ind.  tit.  "  Way." 
No  action  lies  for  an  obstruction  in  a  common  liigliway,  unless  the  plaintiff  can 
show  special  damage ;  see  Wilkes  v.  Hungciford  Market  Conipani/,  2  Bing. 
N.  C.  281.  A  private  way  is  claimed  either  by  grant,  reservation,  prescription, 
or  from  necessiti/.  The  provisions  of  the  late  act  2  &•  3  Will.  4,  c.  71,  s.  2,  as 
it  relates  to  the  claim  of  a  right  of  way  by  prescription,  have  been  fully  noticed, 
ante,  obs.  528.  Tiie  decisions  explaining  the  provisions  of  the  statute,  Bright 
v.  Walker,  1  C.  M.  &:  R.  211  ;  Bcasle>i  v.  Clarke,  2  Bing.  N.  C.  705,  &c.,  arc 
fully  cited  in  the  note  fo  the  Plea  in  Trespass,  "  Way,"  /«i.s<,  justifying  under  a 
right  of  way.  Case  is  the  only  remedy  for  obstructing  a  right  of  way,  iiiul  it 
seems  that  form  of  action  might  be  adopted  where  the  obstruction  arises  I rom  u 
building  erected  by  the  defendant  at  one  time,  partly  upon  the  plaiutitt  s  land 
and  partly  upon  the  defendant's,  over  whicli  the  way  extended  ;  ante,  obs.  (>22. 
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1.  Common  Form  for  obstructing  a  private  Right  of  Way.  {t) 
Commencement,  ante,  5.]  For  that  whereas  the  plaintiff,  before  and  at  the 
times  of  the  committing  of  the  grievances  by  the  defendant  as  hereinafter 
mentioned,  was  and  from  thence  hitherto  hath  been  and  still  is  lawfully 
possessed  of  a  certain  wharf,  close  and  premises,  [or  "  a  certain  messuage"] 
with  the  appurtenants,  situate  in  the  county  aforesaid,  and  [by  reason 
thereof  (m)]  the  plaintiff,  during  all  the  time  aforesaid,  ought  to  have  had  {x) 
and  still  of  right  ought  to  have  a  certain  way  from  the  said  wharf,  close  and 
premises  {y)  unto,  into,  through,  over  and  along -a  certain  other  close  in  the 
said  county,  and  from  thence  unto  and  into  a  certain  common  or  public 
highway  there,  and  so  from  thence  back  again  from  the  said  common  high- 
way unto,  into,  through  and  along  the  said  close  secondly  above  mentioned 
unto  and  into  the  said  wharf,  close  and  premises  respectively  so  in  the  pos- 
session of  the  plaintiff,  for  himself  and  his  servants  on  foot  and  with  horses, 
mares  and  geldings,  carts,  waggons  and  other  carriages  {z)  to  go,  return, 
pass  and  repass  every  year  and  at  all  times  of  the  year,  at  his  and  their  free 
will  and  pleasure  (a)  [as  to  the  said  wharf,  close  and  premises  with  the 
appurtenants  of  the  plaintiff  belonging  and  appertaining ;  (6)]  Yet  the  de- 
fendant well  knowing  the  premises,  but  intending  to  injure  the  plaintiff  in 
that  behalf,  and  to  deprive  him  of  the  use  and  benefit  of  his  said  way  whilst 
the  plaintiff  was  so  entitled  and  possessed  as  aforesaid,  to  wit,  on  [^'f^-]'  ^"^ 
on  divers  other  days  and  times  between  that  day  and  the  commencement  of 
this  suit,  wrongfully  and  unjustly  (c)  placed  and  erected  divers,  to  wit,  five 
gates  and  twenty  posts,  and  put  and  placed  divers  large  quantities  of  planks, 


(f )  See  form,  &c.,  Bright  v.  Walker,  1  C.  spond  with  the  nature  of  the  claim,  and  should 

M.   &  R.  211;   2  Chit.    PI.   7lh  ed.  617.  be    strictly   correct;    see   'po$t,   "  Trespass," 

Way  across  a  stream  ;  Bower  v.  Hill,  1  Bing.  Pleas,  "  Way."     By  the  new  rules,  "  in  all 

N.  C.  549.     Form  for  disturbing  a  way  leased  actions  in  which  such  a  right  of  way  as  afore- 

to   the  plaintiff;  Kooystra  v.  Lucas,  5  B.  &  said"  (that  is,  with  carriages  and  cattle  and 

Aid,  830.     A  reversioner  may  sue  if  his  in-  on  foot  in  the  same  plea,)  "  is  so  pleaded  that 

terest  be  injured  ;  see  ante,  625,  notc(wi).  the  allegations  as  to  the  extent  of  the  right 

(u)  The  words  "  and  by  reason  thereof,'*  are  capable  of  being  construed  distribulively, 

appear  to  be  in  no  case  necessary,  and  may  in  they  shall  be  taken  distributively." 
some  instances  be  incorrect,  and  perhaps  it  is  {a)  See  the  various  points  as  to  describing 

belter  as  a  general  rule  to  omit  them  ;  see  the  way,  post,  "  Trespass,"  Pleas,  "  Way." 
authorities,  infra,  note  (b),  and  ante,  529,  (b)  This  allegation  is  not,  it  seems,  ever 

note  (6).    They  may  however  be  used  where  necessary,  and  it  would  seem  to  be  inaccurale 

the  way  is  claimed  by  virtue  of  twenty  years  where  the  way  is  claimed  by  express  grant  or 

uninterrupted  enjoyment ;  &ee  Bright  v.  Wal-  agreement;  see  ante,  529,  note  (d);  2  Chit. 

ker,  1  C.  M.  &  R.  211.  PI.  6th  ed.  575.  note  (o),  cites  4  East,  107  ; 

(.t)  This  general  allegation  of  the  right  to  6  East,  438;  15  East,  25.  It  will  not  hovv- 
a  way  in  a  declaration  for  disturbance  was  ever  render  the  declaration  defective,  although 
sufficient  before  the  Prescription  Act,  2  &  3  the  claim  arise  by  virtue  of  twenty  years  ad- 
Will.  4,  and  is  expressly  sanctioned  by  that  verse  enjoyment  of  the  way;  Brig/it  v.  Pfa/Aer, 
statute  ;  ante,  obs.  623.  1  C.  JM.  &  R.  211. 

(y)  If  a  highway  intervene,  say  "on  a  cer-  (c)  It  seems  a  general  allegation  of  ob- 
tain public  highway,  and  from  and  out  of  the  struction,  not  showing  the  means,  would  be 
said  public  highway,  through  a  certain  gate,  incorrect ;  see  ante,  529,  note  (g)  ;  Tebhutt 
thereunto,  into,  through,  6cc. ;"  see  Duncan  v.  Selhtf,  6  A.  &  E.  787  ;  see  form,  2  Chit, 
v.  Louch,  5  Q.  B.  904.  PI.  7th  ed.  387. 

(s)  Of  course   this  statement  will  corre- 
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wood  and  timber  respectively  in  and  across  the  said  way,  and  there  wrong- 
fully kept  and  continued  the  said  gates,  posts,  planks,  wood  and  timber  in 
the  same  way  as  aforesaid,  for  a  long  time,  to  wit,  thenceforth  hitherto,  and 
thereby  during  all  the  time  aforesaid  the  said  way  was  and  still  is  greatly 
obstructed  and  stopped  up,  and  the  plaintiff  could  not  nor  can  he  enjoy  the 
same,  and  was  and  is  deprived  of  the  use  and  benefit  thereof;  To  the 
damage,  &c.  (d) 

OTHER  FORMS  FOR  OBSTRUCTING  WAYS,  &c. 


2.  Fo7'  obstructing  a  public  Highway  showing  special  Damage  to  the 
Plaintiff  as  Occupier  of  a  Shop,  S^c,  on  the  Highway ;  and  Law. 

Wilkes  V.  Hungerford  Market  Company,  2  Bing.  N.  C.  281  ;  Vallance  v. 
Savage,  7  Bing.  595  ;  and  see  Jioss  v.  Groves,  5  M.  &  G.  613  ;  ante,  p.  594. 

3.  For  placing  Rubbish  on  a  Highway  which  caused  Plaintiff 
to  fall  into  a  Canal. 

Goodthorpe  v.  Hardman,  13  M.  &  W.  377;  S.  C.  2  D.  &  L.  U2;  and 
see  ante,  519,  note  (t).  Similar  form  against  a  surveyor,  Davis  v.  Curling, 
15  L.  J.  56,  Q.  B. 

4.  For  obstructing  the  Plaintiff's  Access  to  a  Pond,  the  Water  of 
which  Plaintiff  was  entitled  to  for  his  Cattle,  &;c. 

Manning  v.  Wasdale,  5  A.  &  E.  758. 

6,  For  obstructing  a  Right  of  Way  into  Defendants  Passage  to 
repair  a  Gas  Pipe  and  use  a  Coal  Shoot  necessary  for  the  Enjoy- 
ment of  his  House. 

Hinchclife  v.  Lord  Rinmoul,  4  Bing.  N.  C.  1, 


WITNESSES. 


Against  a  Witness  for  not  attending  on  his  Subpcena  at  a  Trial,  ichereby 
the  Plaintiff  was  obliged  to  withdraw  the  Record  before  the  Cause 
was  called  on.  (e) 

Commencement,  ante,  5.]     For  that  whereas  the  plaintiff,  before  the  com- 

(d)  It  is  not  necessary  to  prove  any  specific  (e)  See  another  form,  MnlUtt  ».  Hunt, 

injury  ;  see  ante,  630,  note  {h).  1  C.  &  Mees.  762.    It  was  there  held  that  it 
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mitting  of  the  grievances  by  the  now  defendant  as  hereinafter  mentioned,  to 
wit,  on  [4-c.],  in  the  Court  of  (Q.  B.),  at  Westminster,  impleaded  one  G.  H. 
of  a  plea  of  [trespass],  to  the  damage  of  the  now  plaintiff  of  £50.     And 
such  proceedings  were  thereupon  had  in  the  same  Court  in  that  plea,  that 
afterwards,  to  wit,  the  sittings  at  Nisi  Prius,  holden  at  [the  Court  House  at 
Kingston,  in  the  county  of  Surrey,   or  "  at  Westminster  Hall,   at   West- 
minster,"] on  [^-c],  before  the  Right  Honourable  Thomas  Lord  Denman, 
the  chief  justice  of  our  lady  the  queen,  [if  in  the  country,  add  "  assigned  to 
hold  pleas  before  the  queen  herself,  and  the  Honourable  Sir  Edward  Hall 
Alderson,  Knight^  one  of  the  barons  of  our  lady  the  queen  of  her  Exchequer 
at  Westminster,   the  justices  of  our  said  lady  the  queen  assigned  to  take 
the  assizes  in  and  for  the  said  county  of  Surrey,"]   certain  issues  before 
then  joined  in  the  said  plea  between  the  now  plaintiff  and  the  said  G.  H. 
were  appointed  to  be  tried,  and  were  in  due  manner  about  to  come  on  to  be 
tried  by  a  jury  of  the  country  then  [about  to  be]  chosen,  tried  and  sworn 
for  that  purpose  :    And  whereas  before  the  time  appointed  for  the  trial  of 
the  said  issues,  and  also  before  the  committing  of  the  grievances  by  the  de- 
fendant hereinafter  next  mentioned,  to  wit,  on  [^-c.],  in  [Hilary]  Term,  in 
the  [ninth]  year  of  the  reign  of  our  lady  the  now  queen,  the  now  plaintiff 
duly  prosecuted  out  of  the  said  Court  of  [Q.  B.]  of  our  lady  the  queen,  before 
her  justices  at  Westminster,  a  writ  of  our  lady  the  queen,  called  a  subpoena, 
directed  to  the  now  defendant,  by  which  said  writ  our  said  lady  the  queen 
commanded  the  now  defendant  that  all  other  things  being  set  aside,  he 
should  be  and  appear  [^c.'],\_set  out  the  writ  of  subpcena],  which  said  writ  the 
plaintiff  afterwards  and  before  the  committing  of  the  grievances  by  the  de- 
fendant as  hereinafter  mentioned,  and  a  reasonable  time  (/)  before  the  time 
appointed  for  the  said  trial  of  the  said  issues,  and  when  the  same  were  called 
on  for  trial,  to  wit,  on  [4-c.],  caused  to  be  made  known  and  shown  (g)  to  the 
defendant,  and  then  caused  a  copy  to  be  left  with  the  defendant,  and  then 
paid  to  the  defendant  a  certain  sum  of  money,  to  wit,  £ ■,  being  a  reason- 
able sum  of  money  for  his  costs  and  charges  in  and  about  his  attendance  as 
a  witness  {h),  according  to  the  tenor  and  effect  of  the  said  writ  of  subpoena : 


was  not  necessary  to   maintain   this  action  after  the  commission  day,  there  being  a  rea- 

ihat  the  cause  should  have  been  called  on,  sonable  time  left  for  the  party  to  attend  after 

and  the  jury  sworn,  in  order  that  the  plaintifi'  the  service  and  before  the  cause  was  tried, 

should  be  nonsuited ;   as  the  plaintiff  has  al-  (/)  In  Maunsell  v.  Ainsworth,  8  Dowl. 

ways  a  right  to  call  a  witness  on  his  sub-  869,  it  was  held  after  verdict,  that  the  alle- 

poena,  on  the  cause  being  called  on,  without  gation  that  the  defendant  could  and  might 

swearing  the  jury  ;  Hopper  v.  Smith,  I  Mood.  have  appeared,  was  equivalent  to  this;  what 

(St  iNlalk.  115.     See  also  a  form  for  not  ap-  is  such  reasonable  time  must  vary  according 

pearing  as  a  witness  in  an  action  of  eject-  to  circumstances. 

ment,  whereby  the  nominal  plaintiff  was  non-  (g)  This,  though  necessary  for  the  purpose 

suited,  Davis  v.  Lovell,  7  Uowl.  178;  S.C.  of  attaching  the  witness,  need  not  be  proved 

4  M.  tc  \V.  679;    it  was  held  in  that  case  to  maintain  this  action;  MnUettv.  Hunt,  2 

that  it  was  no  objection  lo  the  action,  that  a  C.  &  Mees.  753. 

subpoena  (which  commanded  the  witness  to  (/i)  This  means  a  reasonable  one  both  for 

attend  from  day  to  day)  was  not  served  until  going  and  returning ;  Newton  v.  Harland,  I 
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And  the  plaintiff  avers  that  the  said  issues  joined  in  the  said  action,  being 
the  same  action  as  that  in  the  said  writ  of  subpoena  mentioned  (i),  afterwards, 
to  wit,  on  [i-^-c],  at  the  place  in  the  said  subpoena  mentioned,  were  called  on 
for  trial,  and  that  he  the  said  plaintiff  had  a  good  cause  of  action  (/c)  in  the 
said  suit,  and  that  the  appearance  and  testimony  of  the  defendant,  accord- 
ing to  liis  knowledge,  in  obedience  to  the  said  writ  of  subpoena,  were  neces- 
sary and  material  (l)  to  the  said  trial  of  the  said  issues,  whereof  the  defend- 
ant then  had  notice,  and  that  the  defendant  could  and  might  have  ap- 
peared on  the  trial  of  the  said  issues,  whereof  the  defendant  then  had  notice ; 
Yet  the  defendant  not  regarding  his  duty  in  that  behalf,  but  continuing  and 
wrongfully  and  unjustly  intending  to  injure  the  now  plaintiff,  and  to  deprive 
him  of  the  evidence  of  him  the  now  defendant  on  the  trial  of  the  said  issues, 
and  thereby  to  prevent  him  from  obtaining  a  verdict  against  the  said  G.  H. 
thereon,  and  to  put  him  to  great  charges  and  expenses  of  his  moneys,  did 
not  nor  would  at  the  time  and  place  aforesaid  on  the  trial  of  the  said  issues 
appear  in  obedience  to  the  said  writ  of  subpoena,  although  the  defendant 
was  then  and  there  solemnly  called  upon  for  that  purpose,  (m)  and  had  no 
lawful  or  reasonable  excuse  or  impediment  to  the  contrary,  but  then  wholly 
neglected  and  refused  so  to  do,  and  therein  wholly  failed  and  made  default, 
by  reason  whereof  and  because  the  plaintiff  could  not  proceed  to  the  trial  («) 
of  the  said  issues,  without  the  testimony  of  the  now  defendant,  the  plaintiff 
was  then  forced  and  obliged  to  and  then  necessarily  did  withdraw  the  record 
of  the  said  issues,  and  upon  which  the  same  were  then  about  to  be  tried  ;  and 
also  by  means  of  the  premises  such  proceedings  were  afterwards  had  in  the 
said  court  of  our  lady  the  queen,  before  the  justices  at  Westminster,  that  after- 
wards, to  wit,  on  [4"C.],  in  [Easter]  Term,  in  the  year  last  aforesaid,  it  was  duly 

M.  &  G.  956;  S.  C.  9  Dowl.  16  ;  after  ex-  out  averring  that  the  plaintiff  had   a  good 

hausting  what  he   may  have  got  from   the  cause  of  action ;  it  might  show  that  there 

other  party,    if  spent   by  him,    Balteley  v.  were  various  issues,  and  that  the  evidence  of 

M'Leod,  3  Bing.  N.  C.  405 ;  S.C.  5  Dowl.  the  witness  was  material  for  some  of  them, 

481  ;  and  having  regard  to  the  circumstances  and  that  the  plaintiff  had  sustained  damage 

of  life  of  the  party,   Dixon  v.  Lee,  1   ('.  M.  by  his  absence,"  per  Cresswell,  J. ;  Needham 

6c  Ros.  645  ;  and   whether  he  would  have  v.  Fraser,  supra. 

undertaken  the  journey  to  give  evidence  at  (/)  This  is  a  necessary  averment,   Scholes 

that  particular  time.  Vice  v.  Anson,    1   i\lood.  v.  Hilton,  10  M.  &  W.  16  ;  but  it  is  no  an- 

&  Malk.97  ;  but  does  not  include  compen-  swer  to  an  application  for  an  attachment  for 

sation  for  loss  of  time,  Collins  v.  GodeJ'roy,  1  not  obeying  a  subpoena,   that  the  witness's 

B.  &Adol.950.  See  further  1  Chit.  Arch.  evidence  was  not  material ;  Scholes  v.  Hilton, 
8th  ed.  329.  10  M.  &  W.  15.     See  further  1  Chit.  Arch. 

(i)  The  declaration  would  be  bad  on  spe-  Pr.  8th  ed.  334. 

cial  demurrer,  if  this  or  an  equivalent  alle-  (m)  Calling  the  witness  on  his  subpoena 

gation  be  omitted  ;  Davis  v.  Lovetl,  4  M.  &  is  the  best  evidence  of  this,  but  it  is  not  ab- 

W.  684.  solutely  necessary,  to  maintain  this  aciion,  if 

(k)  This  is  in  general    a   material   aver-  the  plaintiff  can  prove  aliunde  that  the  wit- 

inent,    ?ieedham  v.  Fraser,    3    Dowl.    6c  L.  ness  was   absent;   I.amont  v.  Crook,  6  M.  &: 

190;  but   an  allegation  that  the   defendant  \V.615;  nor  to  obtain  an  attachment,  Grij/v, 

could  have  given  material  evidence  is  equi-  ]\}ilts,  2  Dowl.  &  L.  28. 

valent  to  it  ii/ffi-  verdict,  Mnllett  v.  Hunt,  1  (n)  See  a  form   where  plaintiff  was  non- 

C.  &  Mecs.  762;  or  on  general  demurrer,  suited  in  consequence  of  defendant  not 
Davis  V.  Lovell,  4  IVL  &  W.  684.  "  It  may  appearing,  Masterman  v.  Jndson,  8  Bing. 
be  possible  to  frame  a  good  declaration,  with-  225. 
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and  according  to  the  practice  of  the  same  court  ordered  in  and  by  the  said 
court,  that  the  plaintiff  should  pay  to  the  said  G.  H.  a  large  sum  of  money, 

to  wit,  £ ,  for  his  costs  and  charges  by  him  incurred  and  expended,  for 

that  the  plaintiff  had  not  proceeded  to  the  trial  of  the  said  issues  ;  and  also 
by  means  of  the  premises  the  plaintiff  was  then  forced  to  pay  and  necessarily 

did  pay  to  the  said  G.  H.  the  said  sum  of  money,  to  wit,  £ ;  and  also 

by  means  of  the  premises  divers  costs  and  charges  expended  and  incurred 
by  the  plaintiff  in  and  about  proceeding  to  the  trial  of  the  said  issues, 

amounting  to  a  large  sum,  to  wit,  £ ,  became  and  were  wholly  lost  and 

useless  to  the  plaintiff;  and  the  plaintiff  hath  been  and  is  greatly  hindered 
and  delayed  in  the  prosecution  of  his  said  suit  and  the  recovery  of  his  da- 
mages in  that  behalf  against  the  said  G.  H. ;  To  the  damage,  &c. 


(     637     ) 


PJLEAS,  &c.  IN  CASE. 


NOT  GUILTY. 


Observations  on  the  Plea  of  Not  Guilty. 

A  DECLARATION  in  casG  consists  of  two  parts. 

1st.  An  assertion, 'expressed  or  implied,  of  some  right  to  which  the  plain- 
tiff is  entitled. 

When  the  right  is  a  private  one,  the  assertion  that  plaintiff  has  a  title  to 
it  is  usually  expressed  in  the  declaration  ;  as  that  plaintiff  is  possessed  of  a 
right  to  light  to  his  house,  (ante,  513,)  or  to  a  right  of  common,  {ante,  528,) 
or  to  a  patent,  {ante,  602,)  or  to  reversionary  property,  {ante,  609,)  or  to  a 
watercourse,  &c.  {ante,  623.)  But  when  the  right  is  a  public  one,  as  the 
right  to  not  being  defamed,  or  maliciously  prosecuted,  &c.,  then  the  assertion 
of  right  is  generally  implied. 

2dly.  A  statement  that  defendant  has  committed  some  act  wrongful,  by 
reason  of  its  being  an  invasion  of  that  right. 

"  Not  guilty"  denies  only  the  latter  part  of  a  declaration,  which  asserts 
a  private  right  and  the  invasion  of  it,  and  not  the  former ;  or,  according  to 
the  words  of  the  new  rules,  it  "  shall  operate  as  a  denial  only  of  the  breach 
of  duty  or  wrongful  act,  alleged  to  have  been  committed  by  the  defendant, 
and  not  of  the  facts  stated  in  the  inducement." 

The  words  "  wrongful  act"  mean  only  the  act  which  is  asserted  in  the 
declaration  to  be  wrongful,  and  not  the  rvrongful  character  of  that  act,  other- 
wise as  there  could  be  no  act  of  a  wrongful  character  without  some  right  to 
invade,  the  plea  would  put  in  issue  the  right  alleged,  as  well  as  the  act  of 
invasion  of  it ;  Frankum  v.  Lord  Falmouth,  2  Ad.  &  E.  452 ;  aS".  C.  6  C.  & 
P.  529 ;  and  see  Duke  v.  Gostling,  1  B.  N.  C.  588. 

In  accordance  with  this  principle,  where  a  plaintif!"  asserts  that  a  girl  is 
his  servant,  and  that  his  consequent  right  to  her  services  has  been  invaded 
by  the  defendant's  seducing  her,  the  preliminary  assertion  that  she  is  his 
servant  is  not  denied  by  the  general  issue ;  Torrencc  v.  Gibbons,  5  Q.  B. 
297.  And  the  same  principle  would  seem  to  render  it  necessary  in  case 
for  crim.  con.  to  deny  the  marriage  specially;  see  Chantlcr  v.  Lindsey,  16 
L.  J.  16,  Exch.,  cited  j30s^  653}  so  where  the  plaintiff  asserts  that  he  was 
possessed  of  a  carriage  which  was  injured  by  the  collision  of  another,  the 
fact  of  his  being  so  possessed  must  be  specially  denied,  «05^,  S-ll.  See  other 
similar  instances,  post,  "  Common,"  646,  '«  Copyright,"  647,  "  Nuisance," 
"  Patent,"  663  "  Way,"  &c. 
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Other  instances  may  be  found  in  actions  against  agents,  attorneys,  bailees 
and  carriers  ;  in  these  cases  a  contract,  either  express,  (as  to  complete  a 
book  which  defendant  had  contracted  to  complete,  see  Sweet  v.  Lee,  4  Sc, 
N.  R.  77  ;  Boorman  v.  Brown,  3  Q.  B.  .510  ;  ante,  obs.  509  ;)  or  implied, 
(as  in  the  case  of  delivery  of  goods  to  a  carrier,  ante,  524,  note  (?•),)  is  as- 
serted in  the  declaration,  and  the  duly,  or  legal  obligation,  to  perform  that 
contract  being  stated,  («?i<c,  511,  obs.  "  Agents,")  the  declaration  then  com- 
plains of  its  breach  ;  in  that  case  the  plea  of  not  guilty  does  not  deny  the 
contract,  thus,  in  the  example  given  in  the  same  rules,  "  in  an  action  against 
a  carrier,  it  will  operate  as  a  denial  of  the  loss  or  damage,  but  not  of  the 
receipt  of  the  goods  by  the  defendant  as  a  carrier  for  hire,  or  of  the  purpose 
for  which  they  were  received ;"  Wehh  v.  Page,  1  D.  tS:  L.  531  ;  S.  C.  6  M. 
&  G.  19G ;  see  also  Walker  v,  Jackson,  10  M.  &  W.  161  ;  so  in  Spencer  v. 
Dawson,  1  Mood.  &  Rob.  552,  Parke,  B.,  held  that  in  an  action  for  deceit 
on  a  warranty  of  a  horse,  {ante,  546,)  not  guilty  denied  both  the  fraudulent 
warranty  and  also  the  unsoundness,  hul  not  the  bargain  and  sale  (a)  ;  but  the 
terms  of  the  misrepresentation  being  part  of  the  wrongful  act,  would  be 
denied  by  that  plea ;  Mash  v.  Denhain,  1  Mood.  &  Rob,  442. 

The  legal  obligation  or  duty,  being  a  mere  inference  of  law,  cannot  be 
denied  by  special  plea  ;  Trower  v.  Chadwick,  3  Bing.  N.  C.  334 ;  Cane  v. 
Chapman,  5  A.  &  E.  647. 

Nor  can  the  defendant  show  by  special  plea  that  the  facts  are  such  that  at 
common  law  he  is  not  liable,  as  in  the  case  of  a  collision  of  carriages  or  ships, 
that  both  he  and  the  plaintiff  were  in  fault;  Elwell  v.  Grand  Junction  Railway 
Company,  3  M.  &  W.  245  ;  Davis  v.  Mann,  10  M.  &  W.  548. 

Or  that  others,  and  not  lie,  are  liable,  General  Steam  Navigation  Company 
V.  Guillon,  11  M.  &  W.  877,  cited  post,  639,  "  Carriages." 

Or  controvert  in  any  other  way  than  by  the  general  issue,  that  he  did  not 
do  the  wrongful  act  complained  of;  Pickwood  v.  Neate,  10  M.  &  W.  206; 
Gough  V.  Boyar,  2  M.  &  W.  770  ;  j^ost,  "  Agent ;"  or  show  that  the  plain- 
tiff himself  did  it,  Norton  v.  Scolejield,  9  M.  &  W.  QQb,  per  Parke,  B. 

If  libel  or  slander  is  of  the  nature  of  a  privileged  communication,  that 
destroys  its  malicious  character,  and  negatives  the  existence  of  any  action- 
able wrongful  act;  see  O'Brien  v,  Clement,  15L.  J.  285,  Exch. :  such  a 
defence  therefore  may  be  given  in  evidence  under  not  guilty  ;  Little  v.  Price, 
5  A.  &  E.  645  ;  post,  655  ;  and  see  Cotton  v.  Brown,  3  A.  &  E.  312,  per 
Denman,  C.  J. 

Instances  of  this  plea,  admitting  the  inducement,  will  be  found  under  the 
head  of  "  Malicious  Prosecution,"  jwst,  641  ;  "  Sheriffs,"  post,  641, 

The  effect  of  the  general  issue  in  Trover  will  be  found  under  that  title, 
post,  678. 

(a)  Aliter  where  they  are  not  capable  of  316;  S.  C,  2  D.  &  L,  582.  And  see  Norton 
separation  J  Mummery  v.  Paxil,  1  Com.  B.       Scolefeld,9M.&cW.66\. 
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ON  THE  EFFECT  OF  NOT  GUILTY  IN  PARTICULAR  CASES. 


Agents — Attorneys,  (post,  643.) — Not  guilty  would  deny  the  breach  of  duty 
charged,  as  neglect,  misconduct,  &c.,  but  not  the  retainer  of  the  defendant  in  the 
character  alleged,  nor  the  delivery  of  goods  to  him  to  be  sold,  &c.,  in  that  character; 
Webb  V.  Page,  6  M.  &  G.  19G;  S.  C.  1  D.  &  L.  531.  In  case  against  an  agent  for 
improperly  drawing  a  bill  in  plaintiff's  name,  a  plea  that  he  drew  it  for  a  purpose  to 
which  his  authority  extended  was  held  bad,  as  amounting  to  the  general  issue  ;  P/cA- 
xoood  V.  Neate,  10  M.  &  W.  206 ;  see  post,  "  Carriers,"  and  the  rule  in  assumpsit,  ante, 
224. 

Ancient  Lights,  (post,  643.) — Not  guilty  denies  the  mere  fact  of  obstruction,  ad- 
mitting the  plaintiff's  possession  of  the  house,  and  that  he  was  entitled  to  the  right  to 
the  enjoyment  of  the  light;  Frankum  v.  Lord  Falmouth,  2  A.  &  E.  452. 

B.\NKERs,  {post,  644.) 

Carriages,  Collision  of,  {post,  644.) — Not  guilty  would  admit  that  the  defendant 
was  in  possession,  by  himself  or  his  servant,  of  the  carriage  which  did  the  injury,  but 
would  deny  that  it  was  caused  by  any  negligence  of  himself  or  his  servants ;  Durnford 
V.  Tratlles,  12  M.  &  W.  530.  The  same  applies  to  the  collision  of  ships;  ibid.,  and 
Woolfe  V.  Beard,  8  C.  &  P.  374,  post,  672,  note  {n).  No  action  lies  where  each  party  is 
in  fault,  ante,  522,  obs. :  but  this  defence  may  be  taken  under  the  general  issue,  Elwell 
V.  Grand  Junction  Railway/  Company,  3  M.  &  W.  245  ;  and  a  plea  stating  that  the 
accident  occurred  partly  by  plaintiff's  negligence  would  be  specially  demurrable ;  ibid, 
and  Norton  v.  Scholefield,  9  M.  &  W.  665 ;  Gough  v.  Bryan,  2  M.  &  W.  770.  So  it 
may  be  shown,  under  not  guilty,  that  a  collision  between  two  vessels  was  occasioned 
partly  by  the  negligence  of  plaintiff's  crew;  Vennel  v.  Garner,  1  C.  &  M.  21  ;  The 
Ligo,  2  Hagg.  Adm.  Rep.  356.  Also  it  may  be  shown,  under  not  guilty,  that  defendant 
was  a  member  of  a  quasi  French  corporation,  to  whom  a  vessel  which  ran  down  another 
belonged,  and  which  by  the  law  of  France  was  alone  accountable  for  the  act  of  the 
master;   General  Steam  Navigation  Company  v.  Grillon,  11  M.  &  W.  877. 

Carriers,  {post,  645.) — By  the  new  rules,  "  in  case  against  a  cai-rier,  the  plea  of 
not  guilty  will  operate  as  a  denial  of  the  loss  or  damage,  but  not  of  the  receipt  of  the 
goods  by  the  defendant  as  a  carrier  for  hire,  or  of  the  purpose  for  which  they  were 
received;"  the  plea  would  deny  that  there  was  any  neglect  on  the  part  of  the  carrier, 
and  that  he  is  the  proper  person  to  be  sued  ;  the  Carriers'  Act  must  be  specially  pleaded ; 
post,  645,  obs. 

Common,  {post,  646;  sec  "  Easement,"  infra.) 

Copyright,  (post,  647.) 

Crim.  Con.,  (sec  "Husband  and  Wife,"  infra.) 

Easements,  (;ws^,  643;  and  titles  "Common,"  "Ways,"  "  Watercourses.")— Not 
guilty  would  deny  the  mere  fact  of  obstruction,  admitting  the  plaintiff's  title  or  possession 
of  the  tenements  in  respect  of  which  the  easement  is  claimed,  or  the  right  to  the  ease- 
ment itself;  ante,  "  Ancient  Lights ;"  Frankum  v.  Lord  Falmouth,  2  A.  &  E.  452. 

Escape,  {post,  649.)— By  the  new  rules,  "  In  actions  for  an  escape,  the  plea  of  not 
guilty  will  operate  as  a  denial  of  the  neglect  or  default  of  the  shcriH'  or  his  oflicers,  but 
not  of  the  debt,  judgment,  or  preliminary  proceedings."  Thus  in  an  action  against  a 
sheriff  for  not  taking  the  debtor  when  he  had  an  op])ortunity,  not  guilty  would  dispute 
that  he  ever  had  such  an  opportunity;  Guest  v.  Elwes,  5  A.  it  E.  IIS;  as  also  that 
he  had  notice  and  neglected  to  avail  himself  of  it ;  and  tlie  appointment  of  a  special 
bailiff  by  the  sheriff  at  the  request  of  the  plaintiff  miglit  be  shown  under  that  plea; 
Ford  v.  Leche,  6  A.  &  E.  699  ;   Corbett  v.  Brotvn,  6  Dowl.  79  1. 

Fraud.  False  Representation.  Warranty,  {post,  650.) — In  an  action  for 
deceit  on  a  warranty  of  a  horse  {ante,  547,)  not  guilty  denies  both  the  fraudulent  war- 
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ranty  and  also  the  unsoundness,  but  not  the  bargain  and  sale ;  Spencer  v.  Dawson,  1 
Mood.  &  Rob.  552.  Where  however  the  sale  is  not  alleged  as  inducement,  and  is  not 
capable  of  separation  from  the  misrepresentation  and  deceit,  it  would  appear  that  all 
those  facts  are  denied  by  not  guilty ;  Mummery  v.  Fuul,  1  Com.  B.  316;  iS.  C.  2  D. 
&  L.  582;  as  in  an  action  for  misrepresenting  the  value  of  a  business  sold  by  assign- 
ment of  a  lease  ;  ibid. ;  see  also  Evcinsv.  Collins,  12  L.  J.  389  ;  5  Q.  B.  805.  In  any  case 
the  terms  of  the  misrepresentation  would  seem  to  be  in  issue  under  that  plea;  Mash  v. 
Denhom,  1  Mood.  &  Rob.  442.  In  cases  where  the  scienter  is  the  gist  of  the  action  it 
is  denied  by  not  guilty ;  T/iomas  v.  Morgan,  2  C.  M.  &  R.  49G  ;  post,  "  Mischievous 
Animals," 

Husband  and  Wife,  (post,  651.) — In  an  action  for  crim.  con.,  not  guilty  would  not, 
it  seems  deny  the  marriage;  ante,  637  ;  Torrence  v.  Gibbons,  5  Q.  B.  297;  Cliantler 
V.  JAndsey,  16  L.  J.  16,  Exch.,  ciieApost,  653.  Though  under  that  plea  evidence  in 
mitigation  of  damages  might  be  received ;  2  Stark,  Evid.  3rd  ed.  442. 

Landlord  and  Tenant,  {post,  653.) — In  actions  for  irregular  distresses,  the  plea  of 
not  guilty  "  by  statute"  {ante,  442,  note  (g)  ),  would  generally  suffice  (when  not,  post, 
648) ;  and  that  plea  would  deny  the  tenancy  and  the  ownership  of  the  goods ;  Williams  v. 
Jones,  11  A.  &  E.  643.  In  an  action  for  an  injury  to  a  reversionary  interest,  not  guilty 
would  admit  the  tenancy  as  laid  in  the  declaration,  and  that  the  premises  were  in  the  pos- 
session of  the  tenant  named,  the  demise  to  him  by  the  plaintiff,  and  that  the  reversion  be- 
longed to  the  plaintiff;  Raine  v.  Alderson,  4  Bing.  N.  C.  702  ;  it  would  deny  the  actual 
commission  of  the  acts  of  injury  charged,  as  waste,  nuisance,  &c.,  but  not  that  they  were 
acts  of  a  wrongful  character ;  Bacon  v.  Smith,  1  Q.  B.  364,  note  (a)  ;  Frankum  v.  Lord 
Falmouth,  2  A.  &  E.  452.  In  an  action  for  continuing  a  nuisance  to  plaintiff's  rever- 
sionary interest  it  would  merely  deny  the  fact  of  continuing  it,  but  would  admit  that  it 
was  wrongfully  continued,  if  at  all ;  Greenfield  v.  Edgcombe,  14  L.  J.  322,  Q.  B. 

Libel  and  Slander,  {post,  655.) — By  the  new  rules,  "  In  an  action  of  slander  of 
the  plaintiff  in  his  office,  profession,  or  trade,  the  plea  of  not  guilty  will  operate  to  the 
same  extent  precisely  as  at  present  in  denial  of  the  fact  of  speaking  the  ivords,  of  speaking 
them  maliciously,  and  in  the  sense  imputed,  and  with  reference  to  the  plaintiff's  office, 
profession,  or  trade ;  but  it  will  not  operate  as  a  denial  oi'  the  fact  of  the  plaintiff  holding 
the  office,  or  being  of  the  profession  or  trade  alleged,"  The  same  principles  apply  to 
libel,  as  not  guilty  denies  that  the  words  were  used  on  an  unjustifiable  occasion  ;  per 
Parke,  B.,  O'Brien  v.  Clement,  15  L.  J.  285,  Exch.  It  follows  that  under  that  plea 
defendant  may  show  facts  tending  to  negative  the  malice,  such  as  that  though  really 
false  they  were  used  bona  fide,  and  in  the  belief  of  their  truth,  by  way  of  a  privileged 
communication  ;  Lillie  v.  Fricc,  5  A.  &  E.  645.  As  to  what  is  a  privileged  commu- 
nication, see  post,  655.  In  reply,  the  plaintiff  may  negative  the  presumption^  of 
want  of  malice  arising  from  the  communication  being  shown  to  be  privileged,  by  giving 
evidence  of  express  malice,  such  as  that  the  defendant  really  ditbeliived  the  character 
he  gave  of  a  servant ;  Fountain  v.  Boodle,  3  Q.  B.  5 ;  or  by  showing  that  he  has 
published  other  libels  of  the  plaintiff;  Pearson  v.  Le  Mnilre,  5  ^I.  &  G.  700.  The 
application  of  the  words,  as  that  they  related  to  the  plaintiff,  or  that  they  were  used  "  of 
and  concerning"  matters  stated  in  a  special  inducement,  may  also  be  controverted  under 
not  guilty ;  see  Broome  v.  Gosden,  1  Com.  B.  728.  The  plaintiff  is  not  bound  to  prove 
more  of  such  inducement  than  is  necessary  to  give  the  charge  the  character  imputed 
to  it;  Fleming  v.  Power,  10  M.  &  W.  567,  per  Parke  B.  But  if  the  inducement  itself 
be  material,  Fradly  v.  Fradly,  8  C.  &  P.  572,  it  must  be  traversed  by  special  plea, 
G Wynne  v.  Sharpe,  1  Car.  &  M.  532  ;  as  must  any  unusual  sense  given  to  words  by  such 
inducement,  M'Gregor  v.  Gregory,  11  M.  &  W.  287;  post,  656,  Form  3.  Not  guilty 
denies  any  special  damage  laid  in  the  declaration,  Smith  v.  Thomas,  2  Bing.  N.  C.  372; 
ante,  223 ;  unless  the  words  are  actionable  only  by  reason  of  the  existence  of  such 
special  damage,  in  which  case  it  is  said  there  must  be  a  plea  specially  denying  it ; 
Perring  v.  Harris,  2  M.  &  Rob.  5.  Evidence  in  mitigation  of  damages  is  admissible 
under  not  guilty,  such  as  libels  of  the  plaintiff  provoking  to  that  of  the  defendant.  Watts 
V.  Fraser,  7  A.  &  E.  323 ;  or  that  the  libel  was  communicated  to  defendant  by  a  third 
person,  Crevy  v.  Carr,  7  C.  &  P.  64 ;  or  copied  from  another  newspaper,  ibid. ;  or 
semble  general  evidence  of  the  plaintiff's  bad  character,  Richards  v.  Richards,  2  M. 
&  Rob.  557. 
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Malicious  Arrest  and  Prosecution,  (post,  660.) — Not  guilty  denies  the  malice, 
and  the  question  of  probable  cause,  Hounsfield  v.  Drury,  11  A.  &  E.  98;  James  v. 
Phelps,  11  A.  &  E.  433  ;  also  tlie  prosecution  or  arrest  itself,  Cotton  v.  Browne,  3  A. 
&  £.  312.  Thus  in  an  action  for  maliciously  issuing  execution  on  a  warrant  of  attor- 
ney for  103/.  when  only  211.  was  due,  it  was  held  that  it  lay  on  the  plaintiff  lo  prove 
that  not  more  than  the  27/.  was  due;  Cough  v.  Crihb,  11  M.  &  W.  497.  The  deter- 
mination of  the  proceedings,  when  necessary  to  be  alleged,  must  be  denied  by  special 
plea,  j;o4Y,  661. 

Master  AND  Servant,  {post,  601.)  In  actions  for  seduction,  or  for  enticing  away 
servants  or  apprentices,  &c.,  not  guilty  would  admit  that  the  parly  seduced,  &c.,  was 
the  servant  of  the  plaintiff";   Torrence  v.  Gibbons,  5  Q.  B.  297. 

Mischievous  Animals,  (post,  662.) — In  an  action  for  injuries  done  by  defendant's 
dog  or  cattle,  &c.,  not  guilty  denies  that  the  animal  did  the  act  complained  of,  that  it 
belonged  to  the  defendant,  and  that  it  was  of  a  savage  disposition,  Hogun  v.  Sharpe,  7 
C.  &  P.  755 ;  and  that  the  defendant  kept  it  knowing  it  to  be  so,  T/iumas  v,  Morgan, 
3  C.  M.  &  R.  490 ;  see  Gerard  v.  Dickenson,  4  Co.  18  a. 

NEGLieENCE,  (post,  662,  see  "  Carriages,"  ante,  639.) — Not  guilty  denies  only  the 
wrongful  act  charged,  and  under  that  plea  the  defence  might  be  taken  that  both  plaintiff 
and  defendant  were  in  fault ;  ibid. 

Nuisances,  (post,  663  ;  see  "  Ancient  Lights,"  "  Common,"  "  Reversion,"  "  Ways," 
"  Watercourses.")  By  the  new  rules,  "  In  an  action  on  the  case  for  a  nuisance  to  the 
occupation  of  a  house  by  carrying  on  an  offensive  trade,  the  plea  of  not  guilty  will 
operate  as  a  denial  only  that  the  defendant  carried  on  the  alleged  trade  in  such  a  way  as 
to  be  a  nuisance  to  the  occupation  of  the  house,  and  will  not  operate  as  a  denial  of  the 
plaintiff's  occupation  of  the  house."  Under  not  guilty  the  plaintiff  must  prove  that  the 
defendant  was  the  person  who  caused  the  nuisance,  Dawson  v.  AJoore,  7  C.  8c  P.  25 ; 
also  that  the  plaintiff"  sustained  an  injury  from  the  acts  complained  of;  thus  in  Norton 
v.  Scole field,  9  M.  &  W.  001,  which  was  case  for  keeping  a  cesspool  which  fouled  plain- 
tiff's well,  it  was  held  that  not  guilty  denied  both  the  fact  of  keeping  the  cesspool,  and 
also  that  the  plaintiff"'s  well  was  thus  rendered  foul ;  see  also  Alunimert/  v.  Paul,  2  D.  &  L. 
585,  per  Maule  J. ;  S.  C.  1  Com.  B.  310,  cited  ante,  "  Fraud,"  640.  If  the  defence 
is  that  the  nuisance,  if  any,  is  of  a  public  nature,  and  that  the  plaintiff  has  sustained  no 
special  damage  enabling  him  to  sue,  then  the  special  damage  ought  to  be  traversed  in 
terms  ;  ante,  "  Libel."  The  inducement  or  assertion  of  right  ought  also  to  be  traversed 
specially  ;  Frankum  v.  Lord  Falmouth,  ante,  637. 

Patent,  (post,  003.) — Not  guilty  would  deny  the  mere  fact  of  infringement,  ad- 
mitting the  novelty  of  the  invention,  that  plaintiff  was  the  inventor,  the  grant  of  the 
patent,  the  inrolment  of  the  specification  and  its  sufficiency. 

Pound  Breach. — In  an  action  for  pound  breach,  or  rescue,  not  guilty  only  denies  the 
fact  of  the  rescue  or  pound  breach,  admitting  the  tenancy,  the  distress,  the  impounding, 
and  that  the  pound  was  a  proper  one ;  Castleman  v.  Hicks,  2  M.  &  Rob.  422  ;  S.  C.  \ 
Car.  &  Mash.  207. 

Rector,  (see  "  Waste.") — In  an  action  against  the  executor  of  a  deceased  rector,  Src. 
for  dilapidations  to  the  rectory,  ante,  008,  the  plea  of  not  guilty  would  put  in  issue  only 
the  dilapidations,  admitting  the  introductory  matters,  which  can  be  disputed  only  by  a 
special  plea. 

Reversion,  (see  "  Landlord  and  Tenant.") 

Sheriff,  (see  "Escape,"  and  post,  670.)  In  an  action  against  a  sheriff  for  falsely 
returning  nulla  bond  to  a  f\.  fa.  (see  the  declaration,  ante,  012,  Form  1),  not  guilty 
denies  that  the  sheriff  had  the  money  in  his  hands,  and  that  he  made  the  return  alleged; 
Wright  V.  Lainson,  2  M.  &  W.  739;  the  bankruptcy  of  the  debtor  before  execution, 
or  that  he  had  assigned  the  goods  to  a  third  party,  would  not  be  admissible  under  ii ; 
ibid.,  and  Lavis  v.  Alcock,  "3  M.  &  W.  188  ;  S.  C.  6  Dowl.  389;  but  it  would  admit 
the  judgment,  the  issuing  of  the  writ,  the  indorsement  thereon,  its  delivery  to  the 
defendant,  that  be  was  sheriff,  and  also  that  he  levied  the  moneys. 
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In  an  action  for  falsely  returning  want  of  buyers,  not  guilty  would  deny  that  the  sheriff 
was  able  to  sell  or  raise  the  money;  Rowev.  Ames,  6  M.  &  W.  747;  S.  C.  8  Dowl. 
750. 

Ships,  (post,  672,  see  ante,  title  ."Carriages.") 

Slander,  (see  "Libel,"  ante,  640,  and  post,  655.) 

Surgeons. — In  an  action  against  a  medical  man  for  neglect  (ante,  619),  not  guilty 
would  put  the  plaintiff  upon  proof  of  the  breach  of  duty,  but  not  of  the  retainer ;  see 
Gladwell  v.  Steggell,  5  Bing.  N.  C.  TaS./J  3  * 

Trover. — (See  that  title,  post,  678.) 

Warranties. — (See  "  Fraud.'') 

Watercourses,  {post,  674,  see  "  Easements.") — In  an  action  for  diverting,  &c.  a 
watercourse  to  which  plaintiff  was  entitled,  not  guilty  denies  the  mere  fact  of  diversion 
or  disturbance  by  the  defendant ;  see  South  Shields  Watenvorks  Company  v.  Cookson, 
15  L.  J.  315,  Exch.  It  admits  the  plaintiff's  possession  and  his  title  or  right  to  the 
enjoyment  of  the  water ;  Frankum  v.  Lord  Falmouth,  2  A.  &  E.  452 ;  and  see  Dukes 
v.  Gostling,  1  Bing.  N.  C.  588. 

Way,  (see  "  Watercourses,"  "Easements.") — By  the  new  rules,  "  In  an  action  on 
the  case  for  obstructing  a  right  of  way,  not  guilty  will  operate  as  a  denial  of  the  ob- 
struction only,  and  not  of  the  plaintiff's  right  of  way;"  see  ante,  637. 

Windows. — (See  "  Ancient  Lights.") 


1.  Plea  of  Not  Guilty. 


In  the 


On  the day  of ,  a.d. . 

C.  D.  [the  defendani^-K      And  the  defendant,  by his  attorney,  [or  "  in 

ats.  >  person,  (a)  &c."]  says  (6)  that  he  is  not  guilty  [or 

A.^.  [the  plaintiff.']  J  if  there  he  several  defendants  (c)  mho  plead  jointly, 
say,  "  that  they  are  not,  nor  are  any,  nor  is  either  of  them  guilty"]  of  the  said 
supposed  grievances  above  laid  to  his  [or  "  their"]  charge,  or  of  either  of 
them  or  any  part  thereof,  in  manner  and  form  as  the  plaintiff  hath  above 
thereof  complained  against  him  [or  '*  them"]  ;  and  of  this  the  defendant  puts 
himself  [or  "  defendants  put  themselves"]  upon  the  country,  &c. 


2.  The  Similiter  (ante,  23,  Form  2). 


(a)  i4nte,  21,note  (e). 

(6)  As  this  form  is  not  restricted  in  the 
commencement,  it  will  be  taken  as  pleaded 
to  the  whole  declaration  ;  anle,  21,  note  (/). 
See  the  form  when  the  plea  is  intended  to  apply 
only  to  part  of  the  cause  of  action,  anle,  23 
and  232  :  ditto  for  husband  and  wife,  ibid, ; 


ditto  for  an  infant,  ante,  329.  If  one  defend- 
ant only  pleads,  others  being  sued  with  him, 
say,  "the  defendant  C.  D.,  by his  at- 
torney, says  that  he  is  not  guiUy,  &c.,"  ante, 
23,  "  Variations." 
(r)  See  ante,  23. 


PLEAS,  &c.  IN  CASE:— ACCORD  AND  SATISFACTION.     6; 
ACCORD  AND  SATISFACTION. 


Plea  of  Accord  and  Satisfaction,  (d) 

Commencement^  ante,  21  or  21.]  —  Says  that  after  the  committing  of  the 
said  supposed  grievances  and  before  {e)  the  commencement  of  tliis  suit,  to 
wit,  on  [4c.],  lie  delivered  to  the  plaintiff",  and  the  plaintiff  tlien  accepted 

and  received  of  and  from  the  defendant,  certain  goods,  to  wit, of  great 

value,  [or  "  paid  to  the  plaintiff",  who  then  received  from  the  defendant  a 

certain  sum,  to  wit,  £ ,"]  in  full  satisfaction  and  discharge  of  the  said 

grievances  in  the  [first  count  of  the]  declaration  mentioned,  and  of  all  the 
said  causes  of  action  in  respect  thereof;  and  this  the  defendant  is  ready  to 
verify,  &c.     [Counsel's  signature. 


AGENTS.  (J) 


Plea  denying  the  Retainer,  &;c.  (/) 

Commencement,  ante,  21  or  24.]  —  Says  that  the  plaintiff"  did  not  retain 
or  employ  him  [or  "  deliver  to  him  the  said  goods  and  chattels  in  the  decla- 
ration mentioned  or  any  part  thereof,  for  the  purpose  or  upon  the  terms  in 
the  declaration  mentioned, "  as  the  case  maij  he,']  as  in  the  [frsl  count  of  the] 
declaration  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the 
country,  &c. 

ANIMALS.     See  "  Mischievous  Animals  " 


ANCIENT  LIGHTS.  (^0 


1.  Denial  that  Plaintiff  was  possessed  of  the  House,  (h) 

Commencement,  ante,  21  or  21.]  —  Says  that  the  plaintiff"  was  not  at 
either  of  the  said  times,  when  [c^-c],  possessed  of  the  said  messuage  with 
the  appurtenants  in  the  declaration  mentioned,  or  of  any  part  thereof,  as  in 
the  declaration  alleged;  and  of  this  the  defendant  put  himself  upon  the 
country,  &:c. 


(rt)  See  forms  and  obs.  in  assumpsit  and  (h)  This  plea  would  be  proper  wliere  the 

notes,  ante,  232  to  238.  action  is  incorrectly  brouglit  hy  a   landlord 

(e)  If  after  writ,  see  ante,  25,  Form  5.  upon  his  possession,  instead  of  chaining  an 

(_/')  See  form  by  a  broker,  Turpin  v.  lUI-  injury  to  (lis  revenitui ,  see  mile,  609,   Form 

Ion,  !i  M.  &  G.460;  and  past,  "  Attorneys,"  I  ,  llie  house  having  been  in  the  occupation 

"  Bailees,"  "  Carriers ;"  and  tiie  forms  in  as-  or  lioidinc^  of  a   tenant  when   the  "rievanci- 

sumpsit,  nn/e,  242  ;  effect  of  not  guilty,  a/iff,  existed.     The  next  form  is  proper  where  the 

639.  exclusive  right   to  the   li<:;ht  is  denied  ;    see 

(g)  See  forms  of  declaration  and   notes,  mite,  638. 
ante,  513  ;  effect  of  not  guilty,  ante,  639. 


PART  11. 


f    L 


6U  PLEAS,  &c.  IN  CASE :— ATTORNEYS. 

2.  Denial  of  the  alleged  Right  to  the  Light,  Sfc.  (i) 

Commencement,  ante,  21  or  24.]  —  Says  that  there  were  not  of  right  at 
or  during  either  or  any  of  the  said  times,  when  [<^c.],  any  or  either  of  the 
said  windows  through  which  the  light  or  air  ought  to  have  entered,  or  still 
of  right  ought  to  enter,  in  manner  and  form  or  for  the  purpose  in  the  decla- 
ration alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


ATTORNEYS. 


Effect  of  "  not  gidlty"  ante,  639,  "  Agents."     Plea  denying  the  retainer,  &c.,  ante, 
639,  "  Agents." 


BAILEES. 


Effect  of  "  not  guilty,"  ante,  639,  "  Agents."  The  bailment,  if  denied,  must  be 
specially  traversed,  as  that  '^plaintiff  did  not  let  to  hire  the  said  supposed  [4"C.]  to  the 
defendant,"  modo  et forma,  concluding  to  the  country.     See  form,  ante,  643. 


BANK  OF  ENGLAND  AND  BANKERS. 


See  pleas  in  the  forms  referred  to,  ante,  519,  particularly  Coles  v.  Bank  of  England, 
10  A.  &  E.  437,  reversed  in  error,  1.5  L.  J.  ;  and  see  Pickivoodv.  Neate,  10  M. 
&  W.  206.  The  plea  of  not  guilty  would  merely  deny  the  default  or  breach  of  duty, 
and  would  admit  the  inducement  of  plaintiff's  title  or  right.  See  form  of  plea  by 
bankers  sued  for  not  paying  a  check  of  their  customer,  Whittaker  v.  Ba7ik  of  England, 
6  C.  &  P.  700,  702. 


BOOKING  OFFICE  KEEPERS.     See  "  Waggon  Office  Keeper,"  infra. 


CARRIAGES,  COLLISION  OF. 


Obs.  Effect  of  not  guilty,  ante,  039.     There  must  be  separate  pleas,  if  the  facts  warrant 
them,  traversing  the  plaintiff's  possession  of  the  damaged  carriage,  Wolfe  v. 


(i)  See  stipra,  note  (h).    This  plea  puts  A  special  plea  of  mere  non  user  would  be 

the  plaintiff  on  proof  of  his  right  by  twenty  bad  ;    see  Manning  v.  Wasdale,  5  A.  &  E. 

years  uninterrupted  enjoyment,  &c.,  see  2  &  758.      The    statute  2   &   3   Will.   4,  which 

3  Will.  4,  c.  71,8.  3,  iiH(e,  512,  obs.;  or  by  sanctions  the  general   form  of  claiming  the 

grant.     It  would  seem  to  be  the  proper  form  right  to  light  in  a  declaration  for  obstructing 

where  the  defendant  contends  that  the  right  it,  (see  ante,  512,  obs.)  provides  that  '■'  if  the 

has  been  lost,  by  the  mode  of  the  enjoyment  of  general  allegation  be  denied,  all  and  every 

the  light  having  been  essentially  altered  by  the  matters  in  this  act  mentioned  and  pro- 

Ihe  plaintiflf  himself  to  defendant's  prejudice,  vided,  which  shall  be  applicable  to  the  case, 

&c.;  see  Gurriu  v.  Sharp,  3  Ad.  &:  E.  325.  shall  be  admissible  in  evidence  to  sustain  or 

See    another    form   (with    a   special    induce-  re6u«  si<Wt  allegation."     See  a  form  justifying 

rnent)    and    law,    Flight  v.   Tliomas,   11    A.  obstructing  ancient  lights  under  a  railway  act, 

&    E.   690  ;    and    another,    though  semble,  a  Turner  v.  Siiefjield  and  Rotherham  Railway 

double  traverse,  Garrilt  v.  Sharp,  ubi  supra.  Company,  10  M.  &  W.  426. 
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Beard,  S  C.  &  P.  374 ;  Emery  v.  Clark,  2  M.  &  Rob.  260 ;  and  likewise  the 
defendant's  possession  of  the  carriage  which  did  the  injury,  Taverner  v.  Little, 
5  Bing.  N.  C.  G78;  Wheat h/  v.  Patrick,  2  M.  iH:  W.  G52;  Hait  v.  Croivln/, 
12  A.  &  E.  .'378.  If  on  the  hitter  traverse  it  be  proved  that  the  carriage  which 
did  the  injury  was  the  defendant's,  it  then  lies  on  him  to  sliow  that  it  was  not 
inider  his  management  when  the  accident  occurred ;  Joyce  v.  Capellf  8  C.  &  P. 
370.     No  action  lies  where  each  party  is  in  fault. 


Plea  that  Plaintiff  was  not  possessed  of  the  injured  Carriage. 

Commencement,  ante,  21  or  24.]  —  Says  that  the  plaintiff  was  not  at  the 
said  time,  when  [4'C.],  possessed  of  the  said  [carriage]  in  the  declaration 
[^r5f]  mentioned  in  manner  and  form  as  therein  alleged ;  and  of  this  the 
defendant  puts  himself  upon  the  country,  &c.  ^Add  another  plea  thai  *'  the 
PEFENDANT  was  not  possessed,"  ^c,,  if  the  facts  warrant  it. 


CARRIERS. 


Obs.  Effect  of  not  guilty,  ante,  639.  Where  the  defence  is  founded  upon  the  provisions 
of  the  Carriers'  Act,  1  Will.  4,  c.  68,  cited  ante,  101,  requiring  that  the  value  of 
goods  of  a  certain  description  should  be  declared,  &c.,  there  should  be  a  special 
plea  accordingly ;  Syms  v.  Chaplin,  5  A.  &  E.  634 ;  see  Form  2  in  assmnpsit, 
ante,  293,  and  another  form  in  assumpsit,  where  the  goods  were  delivered  to  a 
servant  of  the  defendant,  not  at  a  receiving  house,  Synis  v.  Chaplin;  see  Boycev. 
Chapman,  2  Bing.  N.  C.  222.  These  forms  will  equally  apply  in  case.  See  a 
plea  of  a  contract  (not  within  the  Carriers'  Act)  limited  by  previous  notice, 
Wylde  V.  Pick/urd,  8  M.  &  W.  443.  Plea  by  a  carrier  (charged  as  a  wharfinger) 
that  the  goods  were  destroyed  by  an  accidental  fire,  Bourne  v.  Gatliffc,  8  Sc. 
N.  R.  604.  By  the  10th  section  of  the  Carrers'  Act,  11  Geo.  4  &  i  Will.  4, 
c.  68,  money  may  be  paid  into  Court  by  a  carrier  sued  for  the  loss  of  or  injur}' 
to  goods;  see  "  Payment," y)o.s/.  The  replications  suggested,  ante,  294,  would 
in  general  be  applicable  to  pleas  founded  on  the  Carriers'  Act.  As  to  de  injuria, 
ante,  304,  "  Carriers."' 


1,  Plea  by  a  Carrier  denying  the  Receipt  by  him  of  the  Goods,  (k) 

Commencement,  ante,  21  or  24.]  —  Saith  that  the  plaintiff  did  not  deliver 
to  him  the  defendant,  nor  did  he  receive  the  said  goods  and  chattels  in  the 
declaration  mentioned,  or  any  or  either  of  them  or  any  part  thereof,  for  the 
purpose  in  the  declaration  mentioned,  in  manner  and  form  as  the  plaintiff 
hath  above  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  country, 
cSrc. 


(k)    See   forms,  &c.,    Palmer    v.   Grand  is  a  receiving   house  of  a  carrier,  Sims  v. 

/(nic(i(i)i  7?tiihiai/ Compani/,4  M.  &  W.  750;  Chaplin,  5  A.   &   E.   634;    ante,  102,  and 

Daveif  V.  Mnsou,  1  C.  &  Rlarsli.  46  ;  supra,  notes.     'J'he  above  plea  puis  the  plainliff  on 

obs. ;    form  of  plea  by  shipowner,  Major  v.  proof  of  a  delivery  to  the  carrier  or  his  servant 

White,  7  C.  &  1'.  42;  Quiggin  v.  Duff,  1  M.  for  the  purpose  alleged. 
&  VV.  174.     What  is  a  sufficient  delivery,  or 

U  u  2 
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2.  Plea  hy  a  Carrier,  sued  on  his  Common-Law  Liability,  that  the 
Goods  ( Oil)  were  lost  hy  being  put  in  an  insecure  Cask.  (I) 
Commencement,  ante,  21  or  24.]  —  As  to  the  not  safely  and  securely 
delivering  the  said  hogshead  of  oil  for  the  plaintiflP,  the  defendants  say  that 
at  the  time  the  said  oil  was  delivered  to  them  as  aforesaid  the  same  was 
contained  in  a  certain  cask,  which  said  cask  was  then  and  from  thence  until 
and  at  the  time  of  the  loss  after  mentioned  a  bad  and  insufficient  cask,  and 
not  properly  secured  and  coopered  in  that  behalf,  without  any  default  on  the 
part  of  the  defendants,  or  either  of  them,  for  which  reason,  and  not  other- 
wise, the  said  cask  or  hogshead  afterwards,  and  after  the  defendants  had 
conveyed  the  same  to  Northampton  aforesaid,  and  before  the  defendants 
could  safely  and  securely  deliver  the  said  oil  there  for  the  plaintiff  as  afore- 
said, to  wit,  on  the  day  and  year  in  the  declaration  mentioned,  broke,  burst 
and  gave  way,  and  the  said  oil  therein  then  escaped  from  the  said  cask  or 
hogshead  and  became  and  was  wholly  wasted  and  lost  without  the  defend- 
ants' default ;  and  by  reason  thereof  they  were  hindered  and  prevented 
from  safely  and  securely  delivering  the  said  hogshead  of  oil  for  the  plaintiff 
according  to  their  said  duty  as  they  otherwise  might  and  would  have  done  ; 
and  this  the  defendants  are  ready  to  verify,  &rc. 


3.  Plea  by  a  Carrier  by  Water,  that  the   Goods  lost  were  Silver, 

within  the  26  Geo.  3,  c.  86,  s.  3,  that  their  Value  was  not  declared 

in  the  Bill  of  Lading,  and  that  they  were  stolen  without  Defendant' s 

Default. 

Gibbs  V.  Potter,  10  M.  &  W.  70. 


4.  Plea  of  Notice  and  Stoppage  in  transitu  by  an  unpaid  Consignor. 
Jones  V.  Jones,  8  M.  &  W.  431. 


COMMON  OF  PASTURE,  (w) 


Denial  of  the  Plaintiff's  Right  of  Common. 

Commencement,  ante,  9,\  or  24.]     —   Saith  that  the  plaintiff  i?/ reasow  of 
the  possession  of  his  said  messuage  and  lands  ought  not  at  the  said  times 

(/)  This  admits  that  the  defendant  did  not  from  the  plaintiff's  own  negligence  in  packing 
safely  or  necurety  deliver  the  goods,  and  ex-  them,  or  from  the  plaintiff  having  misiepre- 
cuses  the  non-deliveiy  by  reason  of  the  con-  sented  their  weight  so  as  to  induce  the  de- 
signer's neglect.  In  WebU  v.  Page,  6  M.  &  feadant  to  employ  an  insufficient  van.  See 
G.  196;  S.  C.  1  Uowl.  &  L.  531,  it  was  held  also  Walker  v.  Jackson,  10  M.  l«c  \V.  161. 
that  under  the  general  issue  tlie  defendant  (m)  See  declaration  and  notes,  anie,  52H. 
could  not  show  that  the  loss  of  the  goods  arose  The  plea  of  not  guilty  would  dispute  the  mere 
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when,  &c.,  or  either  of  them,  of  right  to  have  had,  nor  ought  he  still  of 
right  to  have,  common  of  pasture  for  his  commonable  cattle,  levant  and 
couchant,  in  and  upon  his  said  messuage  and  lands  with  the  appurtenants  in 
the  said  places  in  the  said  declaration  mentioned  (n),  or  either  of  them,  or 
any  part  thereof,  every  year  and  at  all  times  of  the  year,  as  to  the  said 
messuage  and  land  with  the  appurtenants  in  the  declaration  first  men- 
tioned belonging  and  appertaining,  in  manner  and  form  as  the  plaintiff  hath 
above  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


COPYRIGHT,  (o) 


1.  Plea  denying  the  Copyright. 

Commencement,  ante,  21  or  24.]  And  for  a  further  plea  in  this  behalf  the 
defendant  says,  that  the  plaintiff  was  not  at  the  said  times,  when,  [(^c.],  or 
either  of  them,  the  proprietor  of  a  subsisting  copyright  in  the  said  book  in 
the  said  declaration  mentioned,  or  any  part  thereof,  as  in  the  said  declara- 
tion alleged ;  and  of  this  the  defendanl  puts  himself  upon  the  country,  &c. 


2.  That  the  Title  of  the  Book  was  an  Attempt  to  impose  it  on  the 
Public  as  the  Production  of  a  celebrated  Author,  who  had  not 
written  it. 

Wright  V.  Tallis,  1  Com.  B.  893. 


Jact  of  obstruction,  ante,  637,  639;  and  not 
deny  the  plaintiff's  possession  of  tlie  tene- 
ments in  respect  of  which  lie  claims  common 
of  pasture  (see  Form  1,  tuile,  643,)  or  the 
existence  or  validity  of  such  claim.  'J'he 
prescription  statute,  2  ^t  3  Will.  4,  (ante,) 
which  sanctions  tlie  general  form  of  alleg- 
ing a  right  of  common  in  case  for  disturb- 
ing it,  provides  that  "  if  the  general  allega- 
tion be  denied,  all  and  every  the  matters  in 
this  act  mentioned  and  provided,  which  shall 
be  applicable  to  the  case,  shall  be  admissible 
in  evidence  to  sustain  or  rebut  such  allega- 
tion." AVhere  the  obstruction  in  fact  is  ad- 
mitted, hal  justified  or  excused  on  account  of 
a  license,  &cc.,  there  must  lie  a  special  plea 
accordingly.  As  to  encroachments  on  a  com- 
mon by  license,  see  Doe  v.  Wilson,  11  East. 
56;  Ilanei)  v.  Reynolds,  12  Price.  724;  1 
C.  &  P.  141  ;  Dne  v.  Wilkinson,  3  B.  &  C. 
413;  Doe  v.  Clark,  8  15.  &  C.  717.  In 
some  cases  a  plea  of  license  to  obstruct,  see 
jwit,  "  License,"  may  be  jud'cious.  Plea  that 
defendant  had  a  right  of  common  for  cattle 
levant  and  couchant,  justifying  under  it ; 
Bowan  V.  Jcnkin,  G  A.  iS;  !•',.  ftl).  A  sur- 
charge should  be  new  assigned  ;  id.  Plea  of 
approuvement  of  a  common  by  the  owner ; 
Patrick  V.  Stubbs,  9  M.  &  \V.  831  ;  post, 
"  Trespass, "  Pleas,  "  Common." 


(n)  Of  course  the  traverse  will  be  in  the 
words  of  the  declaration,  negativing  the  alle- 
gation therein.  See  pleas  to  a  declaration  by 
a  member  of  a  municipal  corporation.  Beards- 
worth  v.  Torkington,  1  Q.  B.  784. 

(())  Forms,  Ixc,  Chappell  v.  Purday,  12 
M.  .\  W.  303  ;  S.C.I  D.  &  L.  458.  De- 
claration, law,  &c.,  ante,  531,  532.  Not 
guilty  would  deny  only  the  mere  fact  of  the 
infringement  of  the  copyright ;  but  it  would 
not  deny  that  the  book  was  not  the  subject  of 
copyright  property,  Millingen  v.  Picken,  1 
Com.  13.  799  ;  either  on  the  ground  of  its 
immoral  or  irreligious  character,  or  in  the 
case  of  copyright  in  designs,  (aiite,  532,) 
that  it  was  not  the  subject  of  a  certificate  of  re- 
gisliation  under  the  statute;  id.  Other  pleas 
similar  to  the  above  would  be  allowed,  deny- 
ing—  1 .  That  plaintiff  was  the  proprietor  when 
the  book  was  printed  ;  2.  That  there  was  any 
subsisting  copyright  in  the  book ;  and  3,  stating 
that  the  book  was  not  printed  in  the  liritisli 
dominions;  Cbappell  v.  Purday,  12  M.  &:  W. 
305;  S.  C.  (m  argumeni  as  to  the  last  plea, 
14  M.  cSc  W.  303.  Plea  to  declaration  for 
pirating  a  print,  that  tnc  date  of  the  first  pub- 
lication was  not  engraved  thereon  ;  Brookes  v. 
Cock,  3  Ad.  &  K.  138 ;  see  post,  tit.  "  Pa- 
tents." 
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CRIM.  CON.    See  "  Husband  and  Wife,"  post,  651. 


DE  INJURIA  REPLICATION. 


The  form  will  be  as  in  "  Trespass,"  ;)o.sf,  substituting  "  grievances"  for  "  trespasses.'* 


DISTRESSES. 


Obs.  By  11  Geo.  2,  c.  19,  s.  21,  cited  fully,  ante,  441,  obs.,  landlords  and  bailiffs, 
■when  sued  for  making  a  distress,  or  a  seizure  or  sale  thereon,  may  plead  the 
general  issue  and  give  the  special  matter  in  evidence.  This  does  not  extend  to 
a  distress  made  oj^^the  premises  upon  goods  fraudulently  removed  ;  Vaughan  v. 
Davis,  1  Esp.  R.  257;  Furneaux  v.  Fotherley,  4  Camp.  136;  Postman  v.  Har- 
rell,  6  C.  &  P.  225.  But  it  renders  the  plea  of  not  guilty  "  by  statute"  {ante, 
p.  442,)  sufficient  in  actions  on  the  case  for  irregularities  or  excesses  committed 
in  making  or  conducting  a  distress  or  sale  of  goods  seized  upon  the  premises 
demised,  and  that  plea  puts  in  issue  the  tenancy  and  the  ownership  of  the 
goods;  Williams  v.  Jones,  11  A.  &  E.  G43.  The  tenancy  may  however  be 
disputed  by  a  separate  plea,  Yates  v.  Tearle,  6  Q,  B.  282 ;  and  to  an  action 
against  a  landlord  for  not  giving  a  copy  of  the  charges,  he  may  plead  that  he  did 
not  personally  interfere  with  the  distress ;  Hai't  v.  Leach,  1  M.  &  W.  560. 
Plea  that  the  whole  rent  distrained  for  was  due;  Gamhrell  v.  Earl  of  Falmouth, 
4  A.  &  E.  73,  Where  there  is  a  count  in  trover,  upon  which  the  validity 
of  the  distress  ah  initio  is  disputed,  the  plea  of  not  guilty  by  statute  will  be 
sufficient  by  virtue  of  11  Geo.  2,  but  a  special  plea  may  sometimes  be  judicious ; 
see  joos^,  "  Pleas  in  Trespass — Distresses."  The  defendant  will  not  be  allowed  to 
plead  not  guilty  by  statute,  and  also  justifications  which  exist  either  at  common 
law  or  under  the  statute;  Jioss  v.  Clifton,  11  A.  &  E.  640;  ante,  p.  442,  obs. 
It  will  be  proper  to  pay  money  into  Court  upon  any  count  or  part  of  a  count 
for  an  excess  or  irregularity  really  committed. 


1.  Plea  to  a  Count  for  not  leaving  the  Overplus  with  the  Sheriff,  that 
there  was  no  Overplus. 

See  form,  Lijon  v.  Tomkins,  1  M.  &  W.  603 ;  though  not  guilty  "  by  statute" 
would  suffice.  If  the  overplus  were  paid  to  the  plaintiff,  plead  accord  and  satisfaction, 
ante,  643.     If  there  was  an  overplus  not  paid  before  action,  it  should  be  paid  into  Court. 


2.  Plea  of  Teyider  of  Amends  to  a  Declaration  for  an  irregular 

Distress,  (p) 

Commencement,  ante,  21  or  24.]     —  Saitli,  that  after  the  committing  of  the 
said  supposed  grievances  in  the  said  declaration  mentioned,  and  before  the 


(  p)  By  11  Geo.  2,  c.  19,  s.20,  the  tenant  3  B.  &  Ad.  695,  where  in  trespass  the  de- 
shall  not  recover  in  case  for  an  irregular  dis-  fendant  pleaded  that  he  tendered  a  certain 
iress,  where  there  was  a  ri^^lit  to  distrain,  if  sum,  being  a  sufficient  amends,  it  was  held 
tender  of  sufficient  amends  have  been  made  that  the  plaintiff  should  reply  that  the  de- 
before  action  brought.    In  Williams  v.  Price,  fendant  did  not  tender  the  sum  named,  or 
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commencement  of  this  suit,  to  wit,  on  [(§-c.],  the  defendant  tendered  and 

offered  to  pay  to  the  plaintiff  the  sum  of  £ in  full  satisfaction  of,  and  as 

and  for  amends  for  the  said  supposed  grievances,  the  said  sum  then  being 
sufficient  amends  to  the  plaintiff  for  the  said  supposed  grievances,  to  accept 
and  receive  which  said  sum  of  money  the  plaintiff  then  wholly  neglected 
and  refused ;  and  this  the  defendant  is  ready  to  verify,  &c. 


DOGS.     See  "  Mischievous  Animals." 


Plea  justifying  setting  dog  spears,  Jordin  v.  Cross,  8  M.  &  W.  782. 
EASEMENTS,  ante,  p.  545,  and  p.  639. 


ESCAPES. 

Obs.  See  ante,  545,  tit.  "  Escapes."  "  In  actions  for  an  escape,  not guiltj^  w'lW  operate 
as  a  denial  of  the  neglect  or  dej'ault  of  the  sheriff  or  his  officers,  but  not  of  the 
debt,  judgment  or  preliminari/  proceedings ;"  New  Rules  on  Pleading.  The  escape 
itself  would  therefore  be  in  dispute  under  that  plea.  As  to  what  is  an  escape, 
see  Rose.  Evid.  6th  ed.  Gil.  Therefore  there  must  be  separate  special  pleas 
denying,  1.  The  allegations  of  the  debt  stated  to  be  due  from  the  defendant  in 
the  original  action;  2.  Tlie  affidavit  for  the  award;  3.  The  judge's  order 
thereon;  4.  The  writ  of  capias  issued  thereon;  5.  The  indorsement  on  it; 
6.  Its  delivery  to  the  sheriff  to  be  executed ;  as  to  which,  see  Woodland  v. 
Fuller,  11  A.  &  E.  859;  and  7.  The  arrest  itself;  where  any  such  matter  of 
inducement  is  meant  to  be  put  in  issue.  See  forms  3  Chit.  PI.  262  to  267.  A 
plea  of  recaption  must  be  special,  see  8  &  9  Will.  3,  c.  27,  s.  6;  Jackson  v.  Hill, 
10  A.  &  E.  477.  In  an  action  for  an  escape  on  final  process,  the  defendant  may 
plead  the  four  last  pleas,  and  also  deny  the  judgment,  which  he  may  impeach,  if 
the  original  debtor  could  have  done  so;  Lane  v.  Chapman,  11  A.  &  E.  966. 


1.  Plea  to  an  Action  against  the  Sheriff  for  an  Escape,  or  for  not 
taking  a  Ferson  on  Mesne  Process,  that  he  was  not  indebted  to 
Plaintiff,  (q) 

Commencement,  ante,  21  or  24.]  And  for  a  further  plea  in  this  behalf  the 
defendant  saith  that  the  said  E.  F.  was  not  before  or  at  the  time  of  the 
issuing  of  the  said  writ  of  capias  in  the  said  declaration  mentioned  indebted 
to  the  plaintiff  in  the  said  sum  of  £ ,  or  any  part  thereof,  in  manner  and 

that  the  sum  was  insufficient,  and  not  that  he  llie  sherift";  Rogers  v.  Jones,  7  B.  &  C.  86  » 
did  not  tender  sufficient  amends ;  and  see  per  Wiltiaws  v.  Bmlf^es,  2  Stark.  R.  42.  The 
Tindal,  C.  J.,  Markes  v.  Lahee,  3  Bing.  N.  C.  same  evidence  whicli  would  fix  the  debtor  in 
418.  See  plea,  post,  "  Tender,"  and  note  an  action  against  liiin  for  the  debt  will  be 
there  as  to  paying  money  into  Court.  sufficient  against  the  sheriff;  Hloman  v.  Heme, 
((/)  See  Baker  V.  I'eiin,  2  Esp.  R.  476;  2  Esp.  R.695;  Gihlwn  v.  Coggon,  2  Camp. 
Alexander  v.  Maranleii,4  T.  R.  611  ;  Rose.  188.  As  to  whether  the  slierifT  can  reduce 
Evid.  6th  ed.  610.  The  admission  of  the  his  liability  by  any  equities  which  the  de- 
debt  by  the  defendant  in  the  oiiginal  action  fendant  would  have  had  against  the  plaintiff, 
befoie  the  escape  is  good  evidence  against  Lions  v.  Maners,  9  Dowi.  256. 
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tbrm  as  the  plaintiff  hath  above  alleged ;  and  of  this  the  defendant  puts 
himself  upon  the  country,  &c. 


2.  Plea  to  Case  against  the  Shei'iff  for  an  Escape  on  Mesne  Process 
that  he  took  a  Bail  Bond  which  he  assigned  to  the  Plaintiff. 

See  Holden  v.  Raphael,  4  Ad.  &  E.  228  ;  Mendez  v.  Bridges,  5  Taunt.  325- 


3.  Plea  that  the  Escape  was  by  the  Fraud,  ^c,  of  the  Assignee 
of  the  Judgment. 

Hiscocks  V.  Jones,  1  M.  &  Mai.  .'260;  and  see  Merry  v.  Chapman,  10 
A.  &  E.  516. 

4.  Plea  that  the  Escape  was  without  the  Knowledge  of  the  Defendant, 
and  that  the  Debtor  voluntarily  returned  to  Custody. 

Form  held  bad  for  not  averring  that  the  defendant  was  ignorant  of  where  the  debtor 
was  during  any  period  of  his  absence;  Davis  v.  Chapman,  !r>  Bin"-.  N.  C.  453  ;  and  see 
2  M.  &  G.  921  ;   S.  C,  9  Dowl.  645. 


5.  Plea  showhig  that  the  Custody  of  the  Prisoner  loas  not  legal. 
Constant  v.  Chapman,  2  Q.  B.  771. 


6.  Plea  that  the  Debtor  was  discharged  by  a  Bankrupt  Commissioner 
under  5  &'  6  Vict.  c.  116,  ajid  7^-8  Vict.  c.  96. 

Thomas  v.  Hudson,  14  M.  &  W.  353. 

The  attorney  of  the  execution  creditor  has  no  authority  to  authorize  the  discharge ; 
Savory  v.  Chapman,  11  A.  &  E.  829. 


FAIRS.     See  «  Markets." 


FALSE  REPRESENTATION.     See  <'  Fraud." 


FRAUD. 


6bs.  Effect  of  not  guilty  in  actions  for  fraudulent  warranty,  &c.,  ante,  639.  See  the 
declarations,  ante,  547,  &c.  In  an  action  for  falsely  representing  a  third  person 
to  be  trustworthy,  (rtH^e,  555,  Form  16),  the  defendant  cannot  plead  speciallj' 
that  the  representation  was  not  in  writing  and  signed  by  the  defendant  ac- 
cording to  9  Geo.  4,  c.  14,  s.  6;   Turnley  v.  McGregor,  6  M.  &  G.  46.     See 
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the  observations,  ante,  p.  2'2',i,  and  p.  227,  "  TVauds,  Statute  of."  See  several 
pleas  in  Lydc  v,  Bernard,  1  M.  &  W.  lOl  ;  and  Laiigridge  v.  Lcui/,  2  M.  & 
W.  519  ;  "but  seinble  they  all  amount  to  not  guilty. 


Plea  denying  the  Bargain  and  Sale  in  Case  for  a  false  Warranty  or 
fraudulent  Misstatement,  (r) 

Commencement,  ante,  21  or  24.]     —  Saitli  that  the  plaintiff  did  not  bar- 
gain with   the  defendant  to  buy  of  him,   nor   did  the   plaintiff  buy  of  the 

defendant,  tlie  said in  the  declaration  mentioned,  upon  the  terms  in  the 

said  declaration  specified,  in  manner  and  form  as   tlie  plaintifl'  hath  above 
alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


GENERAL  ISSUE.     See  "  Not  Guilty,"  ante,  642. 


HOUSES.     Sec  "  Nuisances,"  "  Reversion. 


HUNDRED. 


Pleas  in  an  Action  against  the  Hundred  for  Damage  done  by 

Rioters. 

The  defendants  might  plead  denying  the  riot,  the  beginning  to  demolish,  &c.,  the 
examination  of  plaintiff  before  a  justice,  or  his  entering  into  recognizances  to  prosecute. 
They  might  also  plead  that  though  plaintiff  knew  one  of  the  rioters,  he  did  not  disclose 
his  name  to  the  justice,  or  that  the  damage  did  not  exceed  30/.  See  several  of  these 
pleas,  Birlei/  v.  'Sulford  Hundred,  11  M.  &  W.  .391. 


HUSBAND  AND  WIFE— CRIM.  CON. 


Plea  denying  that  the  Plaintiff  was  Married,  (s) 
Commencement,  ante,  21  or  24.]     And  for  a  further  plea  in  this  behalf,  the 
defendant  says  that  the  said  \_Marif\  was  not  at  any  or  either  of  the  said 


(j)  Seeform,  &c.,Sfce;)Aerrfv.  Pj/6us,3M.  fence  be  tliat  the  plaintiff  connived  at  and 

&G.  870;  and  anollier  traverse  "  that  de-  consented  to  the  intercourse,  plead  leave  and 

feudant  did  not  by  warranting  tlie  said  iioise  license  as  post,  "License,"   see  Hodges  v. 

sound,  &lC.,   cause   and  procure   plaintiff  to  Windham,  Peak.  11.  39  ;  Duberleij  v.  (inn- 

agree  to  sell,  dic.;"  sed  711.  as  to  this  latter  ning,   4  T.  II.  655.     Under  not  guilty,  evi- 

piea,  ntite,  obs.  p.  639.  dence  in  mitigation  of  damages  may   be  re- 

(s)  Effect  ol  not  guilty.  nH(c.  640.     I  nder  reived;  see  2  Stark.  Kv.  tit.  "  f'lim.  Con. 

the  above  plea  denying  the  maniage,  a  mar-  As  to   separation  of  llio   husband    and   wife 

riage  in  fact  must  be  proved  ;  Catherunud  v  being  a  defence,    //nrivu  v.  Ualsi>u,  V,  U.  K 

Caitox,  13  M.  \  \V.  261.     See  2  .Stark.  Ev.  L.  343. 
3d  ed.  352,  lit.  "  Crim.  Con."     If  the  de- 
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several  times  when,  &c.,  the  wife  of  the  plaintiff  in  manner  and  form  as  in 
the  said  declaration  is  alleged ;  and  of  this  the  defendant  puts  himself  upon 
the  country,  &c. 


INFANCY. 


Where  an  infant  is  sued  in  Case  upon  a  contract,  to  which,  if  the  action  had  been  in 
assumpsit,  bis  infancy  would  have  afforded  him  a  defence,  as,  for  instance,  for  neglect 
as  a  bailee,  his  infancy  equally  affords  him  a  defence  in  case  ;  see  Jennings  v.  Randall, 
8  T.  R.  330.  The  plea  would  be  as  in  assumpsit,  ante,  329,  Form  1,  stating  that  de- 
fendant was  an  infant  "  at  the  time  of  ['  hiring  the  said  horse,'  as  the  case  might  be,'] 
and  committing  the  supposed  grievances  in  the  declai'ation  mentioned,  &c.'' 


INNKEEPERS.  (0 


Plea,  that  Plaintiff  did  not  bring  the  Goods  into  Defendant's  Inn. 

Commencement,  ante,  21  or  24.]  And  for  a  further  plea  the  defendant  says, 
that  the  plaintiff  did  not,  as  such  traveller  as  aforesaid,  bring  into  the  said  inn 
the  said  [writing  case  or  package]  containing  the  said  goods  and  chattels 
and  effects,  or  any  or  either  of  them,  or  any  part  thereof,  in  manner  and 
form  as  the  plaintiff  hath  above  alleged ;  and  of  this  the  defendant  puts 
himself  upon  the  country,  &c. 


INVENTION.    See  "  Copyright,"  "  Fraud,"  «  Patent." 


JUDGMENT  RECOVERED. 


See  observations  and  forms  in  assumpsit,  ante,  347  to  349 ;  in  case,  Shadwell  v. 
Hutchinson,  2  B.  &  Ad.  97.  The  Q.  B.  has  held  that  it  is  no  answer  to  an  action  in 
case  for  an  excessive  distress,  that  a  verdict  has  been  obtained  for  a  trespass  for  the  same 
cause  of  action ;  Bainbridgev.  Bourne,  l^ov.l8i6.  In /resposs,  a  judgment  recovered 
against  a  co-trespasser  with  the  defendant  is  a  bar,  but  must  be  specially  pleaded ; 
Dai/  V.  Porter,  2  M.  &  Rob.  151. 


(0  Not  guilty  would  deny  the  breach  of  untrue.     Pleas,  thai  the  loss  arose  from  the 

duty  or  wrocgful  act   only.     That  plaintiff  plaintiff's  neglect,  &c. ;  3  Chit.  PI.  7th  ed. 

brought  goods  into  the  inn,  being  matter  of  '260,  and  other  pleas  referred  to  in  the  cases 

inducement,  should  be  specially   denied,  if  cited,  oUe,  558. 
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LANDLORD  AND  TENANT. 

See  "  Distresses,"  "  Reversion,"  "  Effect  of  Not  Guilty,"  ante,  640, 
"  Declarations,"  ante,  558,  G09. 


I 


I.  To  a  Count  for  an  Injury  to  Plaintiff's  Reversion,  Pleas  denying, 

1.  The  possession  of  the  Property  by  the  Tenant  of  Plaintiff; 

2.  That  the  Reversion  was  in  Plaintiff. 

1.  Commencement,  ante,  21  or  24.]  And  for  a  further  plea  in  this  behalf,  the 
defendant  says  that  the  said  [messuage]  was  not,  nor  was  any  part  thereof, 
in  the  possession  or  occupation  of  the  said  E.  F.  as  tenant  thereof  to  the 
plaintiff;  (?<)  in  manner  and  form  as  in  that  behalf  is  above  alleged ;  and  of 
this  the  defendant  puts  himself  upon  the  country,  &c. 

2.  And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  that  the 
reversion  of  the  said  premises  with  the  appurtenances,  or  any  part  thereof, 
[or  of  the  said  several  things,  or  any  of  them,  so  fixed,  fastened  and  set  up 
in  or  upon  the  same  as  aforesaid,]  was  not  in  the  said  plaintiff!,  nor  did  the 
same  belong  to  him  in  manner  and  form  as  above  alleged ;  and  of  this  the 
defendant  puts  himself  upon  the  country,  &c. 


2.  Landlord  V.  Tenant,  for  Waste,  ^c,  Plea  denying  the  Tenancy. 

Commencement,  ante,  21  or  24.]  And  for  a  further  plea  in  this  behalf,  the 
defendant  says,  that  he  did  not  become  tenant  of  or  hold  or  enjoy  the  said 
[messuage  and  premises]  with  the  appurtenants,  or  any  part  thereof,  as 
tenant  thereof  to  the  plaintiff)  on  the  terms  {x)  and  in  manner  and  form  as  in 
the  said  declaration  alleged ;  and  of  this  the  defendant  puts  himself  upon  the 
country,  &c. 

3.  Plea  to  a  Count  by  a  Landlord  for  injuring  a  House,  and  Reynoving 
Fixtures,  that  they  were  put  up  by  the  Tenant  for  the  purposes  of 
his  Trade,  {y) 

Commencement,  ante,  21  or  24.]  And  for  a  further  plea  as  to  the  pulling 
down,  prostrating  and  destroying  the  said  oven  in  the  said  declaration  men- 

(u)  If  there  be  a  wriUen  demise  it  must  be  Chit.  jun.  Contr.  Index,  "  Landlord,  Sec. ;" 

produced  and  proved,  it  seems,  by  the  plain-  'Wansborough  v.    Malon,  4  Ad.  &    K.  884  ; 

tiff;  see   CoUeriU  v.  Hobbu,  4  B.  &  C.  465  ;  Westv.Blakexcay,  2  M.  &  G.  729  ;  ante,  559, 

Slrother  v.  Barr,  5  Bing.  136.  u,(u).     See  form  of  plea  that  an  alleged  fix- 

(x)  See  forms,  &c.  Bacon  \. Smith,  1  Q.  B.  ture  was  put  up  by  screws  and  for  ornament 
346.  If  any  special  terms  on  which  the  de-  only,  and  was,  therefore,  removed,  and  repli- 
fendant  held  the  premises  are  alleged  in  the  cation,  &c., -Ireri/ v.  CA«/.v"i  3  Ad.&:  K.  75. 
declaration,  it  is  important  to  include  the  Where  there  is  a  count  in  trover  for  the  fix- 
word  "  tenm"  in  the  traverse,  otherwise  the  tures,  (as  to  which  see  Dallcn  v.  ]i  hittam, 
mere  fact  of  a  tenancy  could  be  denied  only  ;  3  Q.  H.  961,)  plead  not  guilty,  and  that  the 
HalliJ'ax  V.  Chambers,  4  ftl.  &:  \V.662  ;  aod  plainlifi' was  not  lawfully  possessed  as  of  his 
see  Beech  v.  U  hite,  12  A.  &  E,  668.  own  properly,  &c.  in  order  to  try  the  right  to 

(s)  See  as  to  fixtures,  Amos  od  Fixtures;  the  fixtures. 
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tioned,  and  pulling  down,  prostrating,  damaging  and  destroying  a  small  part 
of  the  said  walls,  partitions  and  other  parts  of  the  said  messuage,  the  de- 
fendant saith  that  the  said  W.  H.,  before  and  at  the  said  times  when  [^c], 
was  lawfully  possessed  of  the  said  messuage,  and  long  before  and  at  the  said 
several  times  when  [4'f.],  had  used,  exercised  and  carried  on  in  and  upon 
the  said  messuage  the  trade  and  business  of  a  baker,  the  said  messuage, 
with  the  appurtenants,  having  before  that  time,  to  wit,  on  [<^'c,],  been  let  and 
demised  to  him,  to  wit,  by  the  plaintiff,  for  the  purpose  of  his  using,  exer- 
cising and  carrying  on  his  said  trade  and  business  therein  as  aforesaid  ;  and 
that  he  the  said  W.  H.,  in  the  course  of  his  said  trade  and  business,  and  for 
the  purpose  of  carrying  on  the  same  in  and  upon  the  said  messuage  as 
aforesaid  during  the  said  tenancy,  before  the  said  times  when  [(^c],  to  wit, 
on  [^c.],  set  up  and  erected  in  and  upon  the  same  the  said  oven  in  the  de- 
claration mentioned,  in  a  due,  careful,  usual  and  proper  manner,  [and  in 
such  a  manner  that  the  same  could  be  removed  without  doing  extensive  or 
substantial  damage  to  the  said  messuage,]  doing  as  little  damage  as  possible 
to  the  said  messuage  upon  that  occasion.  And  the  defendant  further  saith, 
that  the  said  W.  H.,  being  so  possessed  of  the  said  messuage,  and  so  using, 
exercising  and  carrying  on  his  said  trade  and  business  therein,  he  the 
defendant,  during  the  said  tenancy,  to  wit,  at  the  said  times  when  [^'c],  as 
the  servant  of  the  said  W.  H.  and  by  his  command,  did  pull  down  the  said 
oven,  and  in  so  doing  did  necessarily  and  unavoidably  a  little  pull  down, 
prostrate,  damage  and  destroy  a  little  of  the  said  walls,  partitions  and 
other  parts  of  the  said  messuage  as  the  defendant  lawfully  might  for  the 
cause  aforesaid,  doing  no  unnecessary  damage  to  the  said  messuage  on 
those  occasions,  which  are  the  same  supposed  grievances  in  the  introductory 
part  of  the  plea  mentioned,  and  whereof  the  plaintiff  hath  above  thereof 
complained  against  the  defendant,  [and  the  defendant,  as  the  servant  and  by 
the  command  of  the  said  W.  H.,  during  the  said  tenancy,  to  wit,  on  [(^'f-], 
at  the  expense  of  the  said  W.  H.  repaired  all  damage  which  had  arisen  from 
the  said  erection  and  pulling  down  of  the  said  oven  ;]  and  this  the  defendant 
is  ready  to  verify,  &c. 

—* — 

4.  Replication  thereto,  that  the  Terms  of  the  Demise  forbade  the 

Removal. 

Commencement,  ante,  24.]  —  Saith,  that  before  and  at  the  said  times 
when  [^c],  the  said  W.  H.  was  possessed  of  the  said  messuage  with  the 
appurtenants,  as  tenant  thereof  to  the  plaintiff,  (the  reversion  thereof  so 
belonging  to  him,)  under  and  by  virtue  of  a  certain  indenture  of  lease, 
lieretofore,  to  wit,  on  [4f.],  made  between  the  plaintiff  of  the  one  part,  and 
the  said  W.  H.  of  the  other  part,  and  which  indenture,  sealed  with  the  seal 
of  the  said  W.  H.,  the  plaintiff  brings  here  into  Court,  whereby  the  plaintiff 
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demised  unto  the  said  W.  H.  the  said  messuage  with  the  appurtenances,  for 
the  term  of  twenty-one  years  from  [<§  c.],  and  the  said  W.  H.  did  thereby 
covenant  with  the  plaintiff  that  in  case  the  said  W.  H.  should,  during  the 
said  term,  erect  an  oven  on  the  said  premises,  the  plaintiff  should  on  request 
find  or  allow  unto  the  said  W.  H.  all  the  iron  work  necessary  for. the  same, 
and,  on  completion  of  the  same  in  a  substantial  and  proper  manner,  allow 
unto  him,  out  of  the  then  next  quarter's  rent  thereby  reserved,  the  sum  of 
£5  towards  the  expenses  of  erecting  the  same,  and  that  in  case  the  said 
W.  H.  should  during  the  said  term  erect  any  building  or  buildings  on  the 
said  demised  premises,  the  same  should  not  be  afterwards  taken  down  or 
removed,  but  be  peaceably  and  quietly  given  and  yielded  up  to  the  plaintiff 
at  the  said  expiration  or  other  sooner  determination  of  the  said  term  without 
any  allowance  being  made  by  the  plaintiff  for  the  same ;  and  the  plaintiff 
avers  that  the  said  oven  in  the  declaration  mentioned  was  erected  by  the 
said  W.  H.  in  and  upon  the  said  demised  premises  and  affixed  thereto,  and 
became  parcel  thereof,  after  the  making  of  the  said  indenture  and  before  the 
commencement  of  this  suit,  and  during  the  said  term,  to  wit,  on  [4't-]  ;  and 
that  he  the  plaintiff  did  on  request  find  and  allow  unto  the  said  W.  H.  all  the 
iron  work  necessary  for  the  same,  and  the  same  oven  was  then  completed  in 
a  substantial  manner,  and  the  plaintiff  was  then  ready  and  willing  to  allow  to 
the  said  W.  H.,  out  of  the  then  next  quarter's  rent,  the  sum  of  £5  towards  the 
expenses  of  erecting  the  same  according  to  the  said  indenture ;  and  the  said 
oven  remained  and  was  erected  and  stood  in  and  upon  the  said  demised  pre- 
mises, and  was  affixed  as  such  building  as  aforesaid  to  the  said  premises 
imtil  the  defendant  at  the  said  times  when  [^'c],  of  his  own  wrong  com- 
mitted the  said  several  grievances  in  the  introductory  part  of  the  second 
plea  mentioned,  and  in  that  plea  attempted  to  be  justified;  and  this  the 
plaintiff  is  ready  to  verify,  Sec. 

LEAVE  AND  LICENSE.     See  "  License,"  post. 


LIBEL  AND  SLANDER. 


Obs.  Effect  of  not  guilty,  ante,  640.  See  the  notes  and  obs.  to  the  declarations,  ante, 
.562  to  580.  That  the  libel  or  slander  was  in  the  nature  of  a  privileged  commu- 
nication may  be  given  in  evidence  under  not  guilty,  ante,  6.38  ;  Lillie  v.  Price, 
5  A.  &  E.  645  ;   Hewing  v.  Trencry,  9  A.  &'  E.  9:10. 

To  an  action  of  slander  by  the  plaintifi'and  his  wife,  a  plea  that  the  female  plaintiff 
was  not  the  wife  of  the  male  plaiiUifi"  was  held  a  good  plea  in  bar;  Chantlcr  v. 
Lindna/,  16  L.  J.  16,  Exch.     Sec  form,  <tn(c,6')\. 

Privileged  communications  are  when  words  arc  spoken  by  an  M.P.  in  parliament, 
or  by  a  judge,  counsel  or  witness  in  a  legal  proceeding;  Hodgson  v.  Scarlet/, 
2  B."&  Aid.  2.32  ;  or  by  a  man  for  the  purpose  of  obtaining  redress,  King  v. 
Setccll,  .'5  M.  &  W.  .30;};  Findon  v.  West  lake,  M.  &  M.  461  ;  or  forwarding 
the  ends  of  justice,  as  in  giving  a  man  in  charge,  Jolnison  v.  Evans,  '.I  Lsp.  32; 
or  where  the  words  are  used  honestly  {Kelli/  v.  Partington,  5  B.  &  .^d.  645) 
bv  way  of  advice  to  persons  asking  it,  or  who  have  a  right  to  expect  it  (  Towgood 
\'.   Spi/ring,   I  C.  M.  &:  R.  181 ;    Warren  v.  Warrtn,   1  f.  M.  &  R.  250),  as  in 
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answer  to  an  inquiry  (but  not  officious  gossip,  Rwnseyv.  Webb,  1  Car.  &  M.  104,) 
respecting  the  character  of  a  servant,  &c.,  Fountain  v.  Boodle,  3  Q.  B.  5  ;  Child 
V,  Affleck;  9  B.  &  C.  403 ;  and  see  KeUi/  v.  Partington,  supra ;  or  where  they 
are  used  by  a  person  having  an  interest  in  the  transaction  to  which  they  relate 
(Tuson  V.  Evans,  12  A.  &  E.  736)  to  another  person  interested  in  conducting 
it,  Podniore  v.  Lmorence,  11  A.  &  E.  380  ;  or  by  a  person  having  sustained 
a  supposed  gi-ievance  to  a  person  believed  capable  of  redressing  it,  per  Cres- 
well,  J.,  Blackham  v.  Pugh,  15  L.  J.  293,  C.  P.  :  but  according  to  a  decision 
of  the  Q.  B.  such  application,  to  be  privileged,  must  be  to  a  competent  tribunal, 
having  jurisdiction  in  the  subject-matter;  Blagg  v.  Stint,  Nov.  1846.  The 
Court  of  C.  P.  were  equally  divided  in  opinion  as  to  whether  it  is  actionable, 
honestly  and  with  reasonable  gi-ound  of  belief  that  it  is  true,  to  volunteer  infor- 
mation (otherwise  libellous)  to  another,  materially  affecting  the  interests  of 
the  latter,  where  the  danger  to  him  is  not  imminent;  Coxhead  v.  Richards,  15 
L.  J.  278,  C.  P. ;  but  such  a  communication  to  another,  to  protect  a  man's  own 
interests,  would  not  be  actionable;  Blackham  v.  Pugh,  15  L.  J.  290.  Fair 
literary  criticism  is  also  privileged;  Carr  v.  Hood,  1  Camp.  355.  But  it  is  said 
the  sermons  of  a  clergyman  publicly  preached  are  not  the  subject  of  comment; 
Gathercole  v.  Myall,  15  M.  &  W.  319,  sed  qucsre.  See  further  as  to  what  is  a 
privileged  communication  the  works  referred  to,  ante,  562,  and  1  Wnis.  Saund. 
130  (ed.  1845). 

— ♦ — 

1.  Plea  to  an  Action  for  Slander  of  the  Plaintiff  in  his  Trade,  Sfc, 
Denial  that  he  exercised  such  Trade,  (js) 

Commencement,  ante,  24,  25.]  —  Says  that  the  plaintiff  did  not  at  any 
or  either  of  the  times  in  the  declaration  mentioned  use,  exercise  or  carry 
on  the  trade  or  business  of  [^following  the  words  in  the  declaration~\,  nor  was 
he  a  [linendraper]  in  manner  and  form  as  in  the  said  [first  count  of  the] 
declaration  is  alleged ;  and  of  this  he  puts  himself  upon  the  country,  &c. 


2.  Plea  to  an  Action  for  Slander,  actionable  only  by  reason  of  Special 
Damage,  denying  the  Special  Damage  alleged,  (a) 

Commencement,  ante,  24,  25.]  —  Says  that  by  reason  of  the  committing 
of  the  said  supposed  grievances  by  the  defendant,  the  said  E.  F.  and  G.  H. 
did  not  nor  did  either  of  them  decline  or  refuse  to  have  any  dealings  or 
transactions  with  the  plaintiff  in  his  said  trade  and  business  in  manner  and 
form  as  in  the  said  [first  count  of  the]  declaration  is  alleged  ;  and  of  this  the 
defendant  puts  himself  upon  the  country,  &c. 


3.  Plea  denying  an  Inducement  tohich  gave  an  unusual  Sense  to  Words 
used  by  the  Plaintiff,  (b) 
Commencement,  ante,  24,  25.]    —  Says  that  he  did  not  at  the  time  of  com- 

(z)  See  another  form,  Cannell  v.  Curtis,  ring  v.  Harris,  2  M.  &  Rob.  5.    Where  words 

2  Bing.  N.  C.  228.     An  inducement  (if  ma-  are  actionable  without  special  damage,  (as  lo 

terial)  is  admitted,  if  not  denied  by  special  which  see  ante,  562,  obs.)  a  plea  traversing 

plea;  Gwynne  v.  Sharpe,  1  ('ar.  iic  M.  532;  an  allegation  of  such  damage  is  bad ;  Smitlt 

and  see  per  Lord  Abinger,  Fradlev  v.  Fvad-  v.  Thomas,  2  Bing.  N.  C.372;  S.  C.  4Dowl. 

ley,  8  C.  &  P.  572  ;  Hemiiig  v.  Power,  10  M.  333. 

&  W.  564.  (h)  See  form,  &c.  M'Gregor  v.  Gregory, 

(a)  This  must  be  specially  pleaded;  Per-  11  M.  &  W.  287.    The  words  in  the  induce- 
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mitting  the  said  supposed  grievance  use  the  words  [black  sheej^]  for  the  pur- 
pose of  expressing  or  meaning,  nor  were  they  by  the  said  persons  in  the 
declaration  mentioned,  or  any  of  them,  understood  as  expressing  a  mean- 
ing, &c.  [foUon'ing  the  words  in  the  declaration]  in  manner  and  form  as  in  the 
declaration  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  country, 
&c. 


4.  Plea  that  the  Matter  published  is  true,  (c) 
If  the  charge  be  Theft,  (d)  the  plea  may  be—''  And  for  a  further  plea  in  this 


I 


ment  (in  the  defamatory  sense  attributed  to 
them)  may  not  coustilute  the  whole  libel  com- 
plained of ;  in  such  case  the  plea  should  be, 
"  as  to  the  publishing,  6cc.  the  following  part 
of  the  said  supposed  libel,  that  is  to  say,  black 
sheep,  &c.  the  defendant  says,"  &c.  id.  Where 
libellous  matter  can  be  divided  into  two  parts, 
each  actionable,  the  defendant  may  plead  se- 
parate pleas  to  each  part;  id.;  Clarkson  v. 
Lawson,  5  Bing.  587  ;  and  if  the  rest  of  the 
libel  be  not  actionable  (see  Iii<^ia)n  v.  Lawson, 

5  Bing.  N.  S.  66)  tlie  defendant  will  succeed 
theieon  on  not  guilty  ;  Clarke  v.  Taylor,  2 
Bing.  N.  C.  664.  But  defamation  is  not  di- 
visible where  many  statements  lend  to  one  con- 
clusion and  imputation,  and  a  single  sentence 
or  portion  of  a  sentence  cannot  in  such  case  be 
selected  and  separately  dealt  with  by  plea  or 
demurrer  ;  per  Lord  Abinger,  Eaton  v.  Jones, 
1  Dowl.  N.  S.  602 ;  and  see  Gregory  v. 
Duke  of  Brunswick,   1  D.  &  L.  518;  S.C. 

6  M.  lSc  G.  205 ;  Smith  v.  Parker,  2  D.  &  L. 
394,  post,  note  (d).  In  general  it  suffices 
that  the  gist  and  substance  of  the  libellous 
matter  charged  are  justified  and  covered  by 
the  matters  of  fact  stated  in  the  plea,  and  con- 
stituting the  offence  charged.  In  Morrison 
V.  Manner,  3  Bing.  N.  C.  759,  the  main  charge 
against  the  plaintiffs  was,  that  they  com- 
pounded and  sold  poisonous  and  deleterious 
pills,  and  that  defendant  had  crushed  the 
system  of  poisoning  pursued  by  the  scamps 
and  rascals;  and  the  plea  (which  was  pleaded 
to  the  whole  declaration)  chiefly  charged  that 
the  pills  were  dangerous,  &c.,  and  the  terms 
of  general  invective  and  reproach,  as  "  scamp," 
"  rascal,"  were  not  expressly  noticed  in  the 
plea  ;  it  was  htld  that  the  plea  was  suffi- 
cient, the  Court  saying,  that  they  could  not 
understand  those  words,  however  ofl'ensive,  as 
containing  any  charge  different  and  distinct 
from  that  of  which  the  truth  had  been  jus- 
tified in  the  first  plea,  and  that  they  were  not 
aware  of  any  autlioriiy  by  which  it  is  deter- 
mined tliat  the  justification  of  the  truth  of  llie 
substantial  imputation  contained  in  a  libel  is 
not  sufficent  unless  it  extend  also  to  every 
epithet  or  term  of  general  abuse  which  hiuv  he 
found  in  the  description  or  sfatemenl  of  such 
imputation. 

(c)  Truth  must  be  specially  pleaded  ;  1 
Saund.  130;  and  see  llumseu  v.  IVebh,  1  Car. 
&  M.  104.  But  it  should  not  be  pleaded 
without  good  ground  for  believing  that  it  will 


be  proved,  as  the  pleading  it  unsuccessfully 
would  enhance  the  damages ;  Wilson  v.  Ro- 
binson, 14L.J.  196,Q.B.  Where  the  charge 
against  the  plaintiff  is  in  itself,  on  the  face  of 
the  libel,  of  a  certain  and  specific  nature,  and 
states  the  facts  imputed  in  so  perspicuous  a 
shape,  that  the  plaintiff  must  know  at  the  trial 
what  evidence  he  has  to  adduce  to  rebut  the 
accusation,  and  the  plea  of  justification  can 
afford  no  further  information,  it  is  sufficient 
to  allege  generally  in  the  plea  that  the  plain- 
tiff commiUed  the  offence  or  was  guilty  of  the 
misconduct,  using  the  words  of  the  charge ; 
as  if  the  words  be,  that  plaintiff  stole  a  sheep 
of  E.  F.,  the  plea  may  be,  "  that  he  did  on, 
iScc.  steal  the  said  sheep,"  &c.  But  where 
the  charge  is  general,  as  that  plaintiff  is  a 
"  scoundrel,"  or "  swindler,"  or  had  defrauded 
various  persons,  or  was  guilty  of  neglect,  ex- 
tortion, &c.  as  attorney,  a  general  plea  merely 
reiterating  the  charge,  and  not  showing  the 
particular  occasion  or  instance  of  misconduct, 
the  lime,  persons,  &c.,  is  bad  ;  see  1  Saund. 
244a,244b,n.(m);  1  Chit.  PI.  7th  ed.563; 
1  Har.  Ind.  "  Defamation  ;"  see  J'Ansou  v. 
Steward,  1  T.  R.  748  ;  Jones  v.  Stevens,  11 
Price,  235  ;  Hickinbotham  v.  Leach,  10  M.  & 
W.  361 ;  6'.  C.  2  D.  N.  8. 270.  In  the  laUer 
case  the  Court  said  that  general  pleas  of  jus- 
tification, containing  vague  aspersions,  ought 
to  be  demurred  to,  and  that  a  demurrer  for  the 
uncertainty  did  not  admit  the  truth  of  sucli 
genei-al  scandal  ;  and  if  there  be  no  demur- 
rer, the  defendant  is  entitled  to  a  verdict  on 
tire  plea,  if  proved,  whatever  disadvantages 
the  plaintiff  may  have  suffered  by  its  vague- 
ness ;  Edmonds  v.  Walter,  3  Stark.  U.  7 ;  2 
Chit.  11.  291.  Proof  upon  and  effect  of  a 
plea  that  the  libel  is  true  "  in  substance  and 
effect ;"  Weaver  v.  Lloud,  2  B.  &  C.  678  :  1 
C.  &  P.  295.  Mr.  Sta'rkie,  3d  ed.  Ev.  643, 
observes,  in  regard  to  the  evidence  in  sup- 
port of  a  pica  of  justification  in  slander,  that 
''  there  seems  to  be  liule  if  any  difference  be- 
tween the  evidence  in  proof  of  a  specific 
charge  thus  involved  in  a  civil  proceeding, 
and  the  evidence  which  is  essential  to  support 
an  indictment  for  a  similar  charge."  Cock  v. 
Field,  3  Esp.  C.  133  ;  Chalmers  v.  Shackle,  6 
C  &  P.  475  ;  Willmott  v.  Harmer,  8  C.  & 
P.  695. 

(rf)    See  as  lo  form,  &c.  1  Saand.  244, 
note  (6). 
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behalf  [or  if  some  only  of  the  words  are  justified,  say,  "  as  to  the  speaking  and 
publishing  of  and  concerning  the  plaintiff  the  following  words  in  the  decla- 
ration mentioned,  to  wit, ;"  or  in  case  of  libel  in  part  justified,  state,  "  as 

to  the  composing  and  publishing  of  and  concerning  the  plaintiff  the  following 
part  of  the  said  supposed  libellous  matters  in  the  declaration  mentioned ;" 
or  "so  much  of  the  said  libel  as  imputes  to  the  plaintiff /e/o??7/,"  (rf)]  the 
defendant  saith  that  the  plaintiff,  before  the  said  time  when  &c.,  to  wit,  on 
[<§-c.],  feloniously  did  steal,  take  and  carry  away  certain  goods  and  chattels, 
to  wit, ,  of  one  E.  F.  of  great  value,  to  wit,  £- ,  wherefore  the  de- 
fendant at  the  said  time  when  &c.,  committed  the  supposed  grievances  in  the 
declaration  mentioned,  [or  "  introductory  part  of  this  plea  mentioned,"]  as 
he  lawfully  might  for  the  cause  aforesaid  ;  and  this  the  defendant  is  ready  to 
verify,  &c. 


5.  Plea  justifying  a  Charge  of  Insolvencij  on  the  ground  that  it 

is  true,  (e) 

And  for  a  further  plea  in  this  behalf,  the  defendant  says  that  before  and  at 
the  said  several  times  when  [^'c],  divers  persons  had  given  credit  to  and 
were  then  creditors  of  the  plaintiffs  in  their  said  trade  and  business,  and  the 
plaintiffs  were  then  indebted  to  and  liable  to  pay  in  that  behalf  their  said 
several  creditors  divers  large  sums  of  money  amounting  in  the  whole  to  a 

large  sum  of  money,  to  wit,  £ ,  and  the  plaintiffs  were  then  under  divers 

pecuniary  engagements  and  liabilities  in  and  relating  to  their  said  trade  and 
business,  of  all  which  the  plaintiffs  then  had  notice ;  and  the  plaintiffs  were 
then  unable  to  meet  their  said  several  pecuniary  engagements  and  liabilities 
in  their  said  trade  and  business,  and  were  then  in  bad,  embarrassed  and  in- 
solvent circumstances,  and  unable  to  pay  or  satisfy  their  said  several  cre- 
ditors their  debts  in  full,  and  were  then  about  and  likely  to  fail  in  and  be 
forced  and  obliged  to  break  up  and  cease  their  said  trade  and  business ;  and 
this  the  defendant  is  ready  to  verify,  &c. 


Other  Forms  justifying  on  the  ground  of  Truth. 

Plea  that  plaintiff  was  a  swindler,  as  charged  in  a  libel;  Clarke  v.  Taylor, 
g  Bing.  N.  C.  654. 

Plea  to  a  declaration  for  a  libel  on  a  vendor  of  quack  medicines,  that  the 
matters  are  true  ;  Morrison  v.  Harmer,  3  Bing.  N.  C.  759. 


(iV)  Clarke  v.  Taylor,  2  Bing.  N.  C.  664;  only  to  so  much  as  the  defendant  can  justify; 

ante    note  (c).     When  a  comment,  following  Clarksonv.  Lmvsoh,  6  Bing.  266;  Mountneij 

previous  liijelious   matter,   should   be  sepa-  v,  Watton,  2  B.  6c  Adol.  673. 
lately  justified.  Cooper  w  Lau son,  8  A.  &  E.  (e)  See  niife,  note  (c). 

746.    The  plea  should  of  course  be  pleaded 
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Plea  to  a  libel  on  a  proctor,  that  he  bad  been  suspended;  Clarkson  v.  Lavvson, 
6  Bing.  587. 

Plea  to  a  libel  on  an  attorney  ;  Jones  v.  Stephens,  11  Price,  235. 

The  like  on  a  Medical  Man;  Edsall  v.  Russell,  4  M.  &  G.  1090. 

Plea  that  plaintiff  did  keep  out  of  the  way  to  evade  process  ;  Lay  v.  Lawson, 
4  ^d.  4'  E.  795. 

That  plaintiff  broke  into  defendants  cellar  and  got  drunk ;  Toogood  v. 
Spyring,  1  C.  M.  ^  R.  184. 

Plea  justifying  a  libel  imputing  polygamy ;  Willmott  v.  Hannan,  8  C.  4-  P. 
696. 

See  other  forms  in  3  Chit.  PI.  and  Cooke  on  Defamation. 


6.  Plea  of  Apology  and  Payment  into  Court  under  6  Sc  7  Vict. 
c.  96,  s.  2.  (/) 

And  the  defendant,  by his  attorney,  according  to  the  form  of  the 

statute  in  such  case  made  and  provided,  says  the  plaintiff  ought  not  fur- 
ther to  maintain  his  action,  because  he  says  that  the  said  libel  in  the 
declaration  mentioned  was  published  in  a  certain  public  newspaper  [or 
*'  periodical  publication,"]  ordinarily  published  at  intervals  [not]  (g)  ex- 
ceeding [one  week,']  to  wit,  [daily,~\  and  called  and  known  as  ["  The  Times,"] 
and  not  otherwise  or  elsewhere,  and  that  the  said  libel  was  inserted  in  such 
newspaper  [or  "  periodical  publication,"]  without  actual  malice  and  without 
gross  negligence  on  his  the  defendant's  part ;  and  the  defendant  further 

(/)  See  form,  &c.,  Cooke  on  Defamation,  tent,  and  be  subject  to  the  same  rules  and 

355.     This  plea  will  not  be  allowed  together  regulations  as  to  payment  of  costs  and  the 

with  the  general  issue;  O'Brien  v.  Clements, 3  form  of  pleading,  except  so  far  as  regards  the 

D. &L. 676.     By  6&  7  Vict. c. 96,s.  2,  "  In  pleading  of  the  additional  facts  hereinbefore 

any  action  for  a  libel  contained  in  any  public  required  to  be  pleaded  by  such  defendant,  as 

newspaper  or  other  periodical  publication,  it  if  actions  for  libel  had    not  been  excepted 

shall  be  competent  to  the  defendant  to  plead  from  the  personal  actions  in  which  it  is  lawful 

that  such  libel   was  inserted  in   such  news-  to  pay  money  into  Court,  (under  3  6<:  4  Will, 

paper,  or  other  periodical  publication,  without  4,  c.  42),  and  that  to  such  plea  to  such  ac- 

actual  malice  and  without  gross  negligence,  tion  it  shall  be  competent  to  the  plaintiff  to 

and  that  before  the  commencement  of  the  ac-  reply  generally  denying  tiic  whole  of  such 

lion  or  at  the  earliest  opportunity  afterwards,  plea."     Mr.   Cooke  observes  in  his  Treatise 

he  inserted  in  such  newspaper,  or  other  peri-  on  Defamation,  p.  361,  "  i'hat  the  replication 

odical  publication,  a  full  apology  for  the  said  here  pomted  out,  like  the  pleas  to  which  it 

libel,  or  if  the  newspaper,  or  periodical  pub-  replies,    is    a    specimen  of  statutoiy  special 

lication,  in  which   the   said    libel   appeared  pleading,  violating  all  the  pleading  rules  of 

should  be  ordinarily  published  at  intervals  ex-  the  common  law." 

ceeding  one  week,  had  offered  to  publish  the  (g)  If  the  publication  be  ordinarily  pub- 
said  apology  in  any  newspaper  or  periodical  lished  at  intervals  exceeding  a  week,  the  plea 
publication  to  be  selected  by  the  plaintiff  in  may  slate,  if  tlie  fact,  "  that  at  the  eadiest 
such  action,  and  that  every  such  defendant  opportunity  after  the  commencement  of  this 
shall  upon  tiling  such  plea  be  at  liberty  to  suit,  to  wit,  on  [(-S't"-].  I'C  ofereil  to  the  plain- 
pay  into  Court  a  sum  of  money  by  way  of  tiff  to  publish  a  full  apology  for  the  said 
amends  for  the  injury  sustained  by  the  publi-  libel  in  any  newspaper  or  other  periodical 
cation  of  such  libel,  and  such  payment  into  publication  to  be  selected  by  the  |)lainiiff. 
Court  shall  be  of  the  same  effect  and  be  avail-  which  said  apology  was  and  is,  [tScJ"  "-' "« 
able  in  the  same  manner  and  to  the  same  ex-  the  text. 

PART  II.  X  X 


660  PLEAS,  &c.  IN  CASE  :— LICENSE. 

says  that  "  afterwards  and  before  ",the  commencement  of  this  suit,  (A)  to  wit, 
on  [_%€.'],"  he  inserted  (z)  and  published  in  the  said  public  newspaper  {or 
"  periodical  publication,"]  a  full  apology  for  the  said  libel,  which  said 
apology  was  and  is  in  the  words  and  figures  following,  that  is  to  say,  [set  it 
out  verbatim  ;]  and  the  defendant  now  brings  into  Court  the  sum  of  £— — , 
\conclude  as  ante,  Form  1,  377. 


7.  Replication,  de  Injuria,  in  an  Action  for  Libel  or  Slander. 

The  replication  de  injuria,  ante,  648,  which  denies  all  the  matters  of  fact  stated  in 
the  plea,  is  sufficient,  where  the  truth  of  the  scandal,  or  other  ground  of  justification, 
forms  the  subject  of  defence  ;  see  1  Saund.  244,  n.  7. 


LICENSE. 

The  plea  will  be  similar  to  the  form  in  Trespass,  post,  substituting  the   word 
"  grievances"  for  "  trespasses," 


LIEN.    See  «  Pleas  in  Detinue,"  "  Lien,"  ante,  503. 


LIMITATIONS,  PLEA  OF  THE  STATUTE  OF. 


1.  Not  guilty,  ante,  642.]  2.  And  for  a  further  plea  in  this  behalf,  the 
defendant  says  that  the  said  several  causes  of  action  in  the  said  declaration 
mentioned  did  not,  nor  did  either  of  them,  accrue  to  the  plaintiff  (j)  at  any 
time  within  six  years  (k)  next  before  the  commencement  of  this  suit ;  and 
this  the  defendant  is  ready  to  verify. 


MALICIOUS  ARREST  AND  PROSECUTION. 


Obs.  Effect  of  not  guilty,  ante,  G41.     The  detei'inination  (as  to  which,  see  ante,  583, 
note  (?j))  of  the  original  prosecution  or  action  must  be  specially  traversed ;  Wat- 


(h)  Or  "at  the  earliest  oppoitunity  after  (A.)  21  Jac.  1,  c.  16,  s.  3.     But  actions 

the  conmiencement  of  this  suit,  to  wit,  on  upon  tlie  case  for  slander  or  words,  must  be 

[^c.J"  brought   within    Uvo   years   after  the   words 

(i)  See  a>i(c,  note  f^).  spoken;  id.     By  5  &  6   Vict.  c.  97,  s.  5, 

(J)  Not  guilty  within  six  years  is  a  bad  "  the  period  within  which  any  action  may 

plea  on  demurrer,  where  the  cause  of  action  be  brought  for  any  thing  done  under  the  au- 

does  not  accrue  immediately  the  grievance  is  thority  or  in  pursuance  of  nny  public,  local 

committed;  Pratt y.Sn'aine,  8  B.  &  C.  285;  and  personal,  or  local  and  personal  acts,  or 

see  plea  and  replication  in  assumpsit,  and  obs.  otiier  acts  of  a  local  and  personal  nature, 

ante,  356.    As  to  pleading  that  a  nuisance  shall  be  two  years,  or  in  case  of  continuing 

had  been   carried   on   by   defendant  twenty  damage,   then  within  one   year   after    such 

years  before  plaintiff  had  any  interest  in  hih  damage  shall  have  ceased."     See  Barnett  v. 

premises,  see  Elliotsm  v.  Feetlmm,  2  Bing.  Cox,  Q.  B.  Nov.  1846;   Cock  v,  Gent,  HM. 

N.  C.  134 ;  Bliss  v.  Hay,  4  Bing.  N.  C.  183.  &  W.  234. 
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kiyis  V.  Lee,  5  M.  &  W.  270.  So  in  an  action  for  a  malicious  outlawry,  the 
general  issue  would  not  deny  the  allegation  of  the  reversal  of  the  outlawry; 
Dnunmond  v.  Pigou,  2  Bing.  N.  C.  114;  nor  in  an  action  for  maliciously 
issuing  a  fiat  in  bankruptcy  would  it  deny  tlie  annulling  of  the  fiat ;  Atkinson 
V.  Raleigh,  'S  Q.  B.  79.  If  in  an  action  for  maliciously  preferring  an  indict- 
ment, containing  several  assignments  of  perjury,  the  defendant  had  probable 
cause  for  some,  though  not  for  others,  he  should  plead  a  justification  as  to  the 
first,  (or  he  will  not  be  allowed  to  give  evidence  of  it,)  and  pay  money  into 
Court  on  the  others;  Ellis  v.  Abrahams,  15  L.  J.  221,  Q.  B. 


Plea  to  an  Action  for  a  malicious  Prosecution  that  it  loas  not 
determined.  (/) 

And  for  a  further  plea  in  this  behalf,  the  defendant  says,  that  [the  said 
bill  of  indictment  was  not  returned  to  the  said  Court  by  the  said  jurors  in 
form  aforesaid  "  not  found"],  nor  was  the  said  prosecution  ended  and  deter- 
mined in  manner  and  form  as  above  alleged ;  and  of  this  the  defendant  puts 
himself  upon  the  country,  &c. 

MARKETS. 


See  cases,  &c.,  referred  to,  ante,  589,  If  the  plaintiff's  title  to  the  market  be  denied, 
traverse  the  introductory  allegation  of  the  right  in  the  declaration,  concluding  to  the 
country.  The  plea  of  not  guilty  would  put  in  issue  only  the  fact  of  encroachment  on 
the  plaintiff's  right.  See  forms  of  other  ti'averses.  Mayor  of  Macclesfield  v.  Chapman, 
12  M.  &  W.  18. 


MASTER  AND  SERVANT. 


Plea  that  the  Party  seduced,  ^c,  was  not  the  Servant  of  the 
Plaintiff,  (m) 

1.  Not  guilty,  ante,  G12.]  2.  And  for  a  further  plea  in  this  behalf,  the 
defendant  says  that  the  said  \_Mary']  was  not  at  either  of  the  said  times 
when  [^-c]  the  servant  of  the  plaintiff,  in  manner  and  form  as  above  al- 
leged ;  and  of  this  the  defendant  puts  himself  on  the  country,  &c. 


(/)  See   the   declaration,  ante,  590,   and  gui7/i/ puts  in  issue  merely  the  fact  of  seduc- 

anollier   form   of   plea,    Coombe  v.    Capron,  tion.  Sec,  but  not  whctlier  the  party  seduced 

1    Mood.  &  Rob.  398,  in  which  the  words  was  the  servant  of  the  plaintiff;   Toiience  v. 

within   tlie   brackets   were  omitted.     VVliere  Gibbons,  supra;   and  semble,  the  action  will 

the  suit  is  alleged  to  have  been  determined  lie  if  in  consequence  of  the  seduction  the  sei  - 

by  "  judgment  as  appears  by  record,"  mil  vices  of  the  girl  be  less gratejiil  to  the  parent, 

tiel  record  would  seem  the  proper  plea.     See  though  there  be  no  pecuniar}/  damage  from 

Broun  v.  Jonei,  15  M.  £c  W.  191.  loss  of  service,  Bager  v.   Grimwoml,   Excli. 

(m)  See  form,  &c.,  Harris  v.  Butler,  2  Jan.  17,  1847.     If  the  defence  be  that  the 

M.  &  W.  539  ;  Torrence  v.  Gibbons,  5  Q.li.  plaintiff  consented  to  the  connexion,  plead 

297.     Declarations,  kc,  ante,  590.      Not  license,  see  a»if?,  (J60. 
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MISCHIEVOUS  ANIMALS,  (n) 

1 .  Plea  that  the  Defendant's  Dog  attached  the  Plaintiff  because  he 

irritated  it. 
1.  Not  guilty,  ante,  6^2.']  2.  And  for  a  further  plea  in  this  behalf  the 
defendant  says  that  just  before  the  said  time,  when,  [^c],  to  wit,  on  the 
day  and  year  in  the  declaration  mentioned,  the  plaintiff,  without  the  leave 
or  license  and  against  the  will  of  the  defendant,  and  without  any  good,  just 
or  reasonable  cause  or  lawful  occasion,  teazed,  annoyed  and  irritated  the 
said  dog  in  the  declaration  mentioned,  and  that  the  said  attack  of  the  said 
dog  upon  and  the  said  biting  of  the  plaintiff  by  the  said  dog  in  the  declara- 
tion mentioned,  were  entirely  caused  and  occasioned  by  and  through  the 
said  teazing,  annoying  and  irritating  of  the  said  dog  by  the  plaintiff  as 
aforesaid,  and  of  the  plaintiff's  own  wrong,  and  not  by,  through  or  in  con- 
sequence of  any  habit,  tendency,  propensity,  disposition  or  custom  of  the 
said  dog  to  attack  or  bite  mankind ;   and  this  the  defendant  is  ready  to 

verify,  &c. 

— ♦ — 

2.  Plea  that  the  Plaintiff  was  warned  not  to  go  near  the  Dog,  &ic., 

but  did  so,  wherefore,  &;c. 

1.  Not  guilty,  ante,  642.]  2.  And  for  a  further  plea  in  this  behalf  the 
defendant  says  that  before  and  at  the  said  time  when  [(§'C.]  in  the  declara- 
tion mentioned,  he  the  defendant  had  caused  the  said  dog  to  be  tied  and 
fastened  up  in  a  careful  and  proper  manner  in  and  upon  a  certain  part  of 
certain  premises  of  him  the  defendant,  where  the  plaintiff  had  not  at  the 
said  time  when  \_dfc.]  any  [right  or]  occasion  to  pass  ;  and  the  defendant 
further  saith,  that  before  and  at  the  time  when  [^c.'\  the  plaintiff  had  been 
and  then  was  warned  and  cautioned  against  going  near  to  the  said  dog,  or 
teazing  and  inciting  the  same  ;  Yet  the  plaintiff  at  the  said  time  when  [^'c] 
of  his  own  wrong  went  near  to  the  said  dog,  and  then  teazed  and  incited 
the  same,  and  thereby  then  caused  the  said  dog  to  attack  and  bite  the 
plaintiff,  and  commit  the  supposed  injuries  in  the  declaration  in  that  behalf 
mentioned ;  and  this  the  defendant  is  ready  to  verify,  &c. 


NEGLIGENCE. 


See   "  Agents,"    "  Bailees,"   "  Carelessness,"   "  Carriages,"   "  Nuisances,"   "  Mis- 
chievous Animals,"  "  Master,"  &c  ,  "  Ships."     Effect  of  not  guilty,  ante,  641. 


(n)  See  the  declaration  and  obs.  ante,  592.  tion,  Hogan  v.  Sharpe,  7  C.  &   P.  755  ;  as 

Not  guilty   is    in    general    a    sufficient    plea  also  that  the  defendant  kept  it,  knowing  it  to 

in  case  for  an  injury  done  hy  the  defendant's  be   so,  Thomas  v.  Morgan,  2   C.   M.  &  R. 

dog  or  cattle;  for  it  puts  in  issue  that  the  496;   see  Gerard  v.  Dickenson,  4  Co.  18  a; 

animal  did  the  act  complained  of,  and  was  of  see  ante,  641.    Pleas  justifying  shooting  dogs, 

a  savage  disposition  as  alleged  in  the  declara-  &c.,  post. 
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NUISANCES. 


See  Pleas,  "  Ancient  Lights,"  "  Common,"  "  Negligence,"  "  Reversion,"  "  Ways," 
"  Watercourses."  Forms  of  declarations  and  notes,  cmte,  594  to  GOl.  EfTect  of  not 
guilty,  anle,  Gil.  If  the  defence  were,  that  the  nnisance,  if  any,  was  of  a  public 
nature,  and  that  the  plaintiff  has  not  sustained  any  special  damage,  enahling  him  to  sue, 
(see  ante,  631,  ohs.),  the  special  damage  ought  to  he  traversed  in  the  terms  in  wliich 
it  is  alleged,  ayite,  633  ;  and  see  the  form  in  slander,  a7ite,  G5G.  In  a  declaration  for  a 
nuisance,  the  inducement,  or  assertion  of  rigid  to  the  thing  affected  ;  (see  per  Patteson,  J., 
Cotton  V.  Broion,  3  A.  &  E.  312;)  as  that  the  plaintiff  was  entitled  to  the  enjoyment 
of  the  support  of  defendant's  house  or  foundations,  Src,  or  was  entitled  to  the  enjoy- 
ment of  water,  S:c.,  or  was  possessed  of  a  house,  &c.,  is  not  denied  by  not  guilty, 
and  tlierefore  must  be  specially  traversed  in  the  words  of  the  averment,  concluding  to 
the  country;  and  see  per  Tiiidal,  C.  J.,  in  Jlosf.  v.  Groves,  5  M.  &  (>.  613.  Thus  to 
an  action  for  removing  land  which  supported  plaintiff's  house,  (see  declaration,  ante, 
p.  596,  Form  3),  the  defendant  might  plead — 1.  That  the  land  on  which  the  plaintiff's 
house  stood  was  not  supported,  &c.,  by  the  other  land;  2.  That  the  plaintiff  was  not 
entitled  to  as  of  right  to  his  land  being  supported,  &'c.,  by  the  other  land ;  see  these 
forms  Hide  v.  Thornborough,  2  C.  &  K.  252 ;  and  similar  forms  Trower  v.  Chadwuk, 
3  Bing.  N.  C.  339  ;  Partridge  v.  Scott,  3  M.  &  W.  220.  As  to  a  right  to  cause  a 
nuisance  gained  by  length  of  time,  ante,  "  Limitations,"  Plea  of  Prescriptive  right  to 
cause  a  nuisance;   Flight  v.  Thomas,  10  A.  &  E.  590. 


PATENTS. 


See  the  declaration,  ante,  602.  Islot  guilty  would  deny  only  the  fact  of  the  infringe- 
ment, that  is,  the  breaches  as  alleged  in  the  declaration,  and  under  it  the  defendant 
might  show  that  the  articles  made,  or  the  process  pursued  by  him,  was  substantially 
different  from  the  plaintiff's ;  see  Webster  on  Patents,  114,  note  (/>)  ;  Heath  v.  Umvin, 
13  M.  &  W.  583. 


1.  That  the  Plaintiff  is  not  the  Inventor,  (o) 
And  for  a  further  plea  in  this  behalf  the  defendant  says  that  the  plaintift" 
[or  "  the  said  S.  P."]  was  not  the  true  and  Jirst  inventor  of  the  said  [undis- 
claimed  part  of  the  said]  alleged  invention  [and  improvements]  in  the  letters- 
patent  and  specification  in  the  said  declaration  mentioned,  in  manner  and 
form  as  the  plaintiff  hath  above  in  that  behalf  alleged ;  and  of  this  the 
defendant  puts  himself  upon  the  country,  &c. 


2.    That  the  Queen  did  not  grant  the  Patent,  {p) 

And  for  a  [further]  plea  in  this  behalf  the  defendant  says  that  her  said 
Majesty  did  not  give  and  grant  unto  the  plaintiffs,  their  executors,  admi- 
nistrators and  assigns,  her  especial  license,  full  power,  sole  privilege  and 

(o)  See  form,  &c.,   Russell  v.  Ledsani,   14  (p)  See  form,  &c..  Bedells  v,  Masfev,  7  M. 

M.  iS:  W.  577  ;   Law,  &c.,  6/enrf  v.  Williams,  &(j.631.     Where  the  action  is  by  llie  assijinee 

7IM.&G.841.      J'lie  words  "  true  and  first  of  a   patent,  this   plea   will  be  allowed  along 

inventor"  are  satisfied  by    the  plaintift  being  with  a  traverse  of  ilic  assignment :   lieinietl  v. 

the  original  discoverer,  the  discoverer  and  im-  Smiih,  2  D.  \  L.  380;  S.  C.    13  M.   iV   W, 

porter  from    abroad,   or    the    importer    only ;  652, 
Beard  V.  Egerton,  15  L.  J.  270,  C.  P. 
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authority,  that  they  the  said  plaintiffs,  their  executors,  administrators  and 
assigns,  by  themselves  or  by  their  deputy  or  deputies,  servants  or  agents,  or 
such  others  as  they  the  said  plaintiffs,  their  executors,  administrators  or 
assigns,  should  agree  with,  and  no  others,  should  and  lawfully  might  make, 
use  and  exercise,  the  said  supposed  invention  of  improvements  [in  the  mami" 
factiire  of  elastic  fabrics  and  articles  of  elastic  fabrics,^  in  the  declaration 
mentioned,  in  manner  and  form  as  in  the  declaration  in  that  behalf  is  alleged ; 
and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


3.  That  the  Specification  does  not  sufficiently  describe  the 
Invention,  (q) 

And  for  a  further  plea  in  this  behalf  the  defendant  says  that  the  said 
S.  P.  did  not  within  six  [calendar]  months  next  and  immediately  after  the 
date  of  the  said  letters-patent  describe  or  ascertain  the  nature  of  the  said 
invention  in  the  said  declaration  mentioned,  and  in  what  manner  the  same 
was  and  is  to  be  or  might  be  performed,  in  manner  and  form  as  the  plaintiff 
has  in  that  behalf  above  alleged  ;  and  of  this  the  defendant  puts  himself 
upon  the  country,  &c. 


4.   That  the  Plaintiff  did  not  inroll  the  Specification,  (r) 

And  for  a  further  plea  in  this  behalf  the  defendant  says  that  the  plaintiff 
[or  "  the  said  S.  P."]  did  not  within  [six]  months  next  after  the  date  of  the 
said  letters-patent  cause  the  said  specification  to  be  inroUed  in  her  Majesty's 
High  Court  of  Chancery  at  Westminster  in  manner  and  form  as  alleged ; 
and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


((/)  See  form,  Stead  v.  Williains,  7  M.  &  G. 
821.  It  rightly  concludes  to  the  country; 
Bentley  v.  Gohlthorpe,  1  Com.  B.  368  ;  S.  C. 
2  D.  &  L.  795.  Under  it  the  plaintiff  must 
give  some  (slight)  evidence  of  what  his  in- 
vention was  ;  '1  urner  v.  Winter,  1  T.  R.  602  ; 
Verosne  v.  Fairie,  2  C.  M.  &  R.  476.  This 
plea  will  not  let  in  the  objection  that  the  title 
is  larger  than  the  description,  ibid.  486 ;  per 
Lord  Abinger,  C.  B. ;  but  see  per  Aklerson,  B., 
in  Cooke  v.  Pierce,  13  L.  J.  189  ;  nor  that  the 
patent  itself  is  not  good,  or  the  invention  not 
the  subject  of  a  patent ;  Jupe  v.  Pratt,  Web- 
ster on  Fat.  116,  note  (s).  See  a  longer  form 
Stead  V.  Carey,  1  Com.  B,  500.  The  meaning 
of  a  specification  is  for  the  Court,  the  words  of 
ait  being  first  interpreted  by  a  jury,  NeiUon 
V.  Harford,  8  M.  &  W.  806 ;  and  it  lies  on  the 


defendant  under  this  plea  to  make  out  his  ob- 
jection clearly  ;  Bickford  v.  Skewes,  1  Q.  B. 
938.  As  to  what  is  a  sufficient  description 
see  Neition  v.  Harford,  8  M.  &  W.  806;  it 
must  disclose  the  most  beneficial  mode  the 
grantee  knows;  ibid.  When  the  title  was  for 
improvements,  and  the  specification  described  a 
single  improvement,  it  was  held  that  this  did 
not  invalidate  the  patent :  Nickels  v.  Haslam, 
7  M.  &  G.  337. 

(r)  This  is  a  traverse  of  a  material  fact ; 
Bentley  v.  Goldthorp,  1  Com.  B.  368.  A  plea 
was  held  bad  as  aigumentativc,  which  stated 
that  plaintiff  inrolled  an  instrument  in  writing 
as  follows,  &c.  (setting  it  out),  and  that  he  in- 
rolled  no  other ;  Muntz  v.  Forster,  6  M.  &  G. 
734. 
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5.  That  the  Invention  was  not  New.  (s) 

And  for  a  further  plea  in  this  behalf  the  defendant  says  tliat  the  said 
[undisclaimed  part  (t)  of  the  said]  supposed  invention  in  the  letters-patent 
and  specification  in  the  declaration  mentioned  was  not  at  the  time  of  making 
and  granting  the  said  letters-patent  new  as  to  the  public  use  and  exercise 
thereof,  but,  on  the  contrary  thereof,  had  been  and  was  vvholly  and  in  part 
publicly  and  generally  practised,  used,  and  vended,  to  wit,  within  that  pait 
of  the  united  kingdom  of  Great  Britain  and  Ireland  called  [England,]  before 
the  date  and  grant  of  the  said  letters-patent,  to  wit,  on  [^c,],  and  on  divers 
other  days  between  that  day  and  the  date  and  grant  of  the  said  letters-patent ; 
and  this  the  defendant  is  ready  to  verify,  &c. 


6.  That  the  Invention  was  not  an  Invention  of  any  Manufacture 
which  could  be  the  subject  of  a  Patent,  (ii) 

And  for  a  further  plea  in  that  behalf  the  defendant  says  that  the  said 
[undisclaimed  part  of  the  said]  letters-patent  were  not  nor  are  letters-patent 
of  the  sole  working  or  making  of  any  manner  of  manufacture  within  this 
realm,  according  to  the  true  intent  and  meaning  of  the  statute  in  such  case 
made  and  provided ;   and  this  the  defendant  is  ready  to  verify,  &c. 


7.  That  the  Queen  granted  the  Patent  on  the  Representation  of  the 
Plaintiff  that  it  was  an  Improvement  whereas  it  was  none,  {x) 
And  for  a  further  plea  in  this  behalf  the  defendant  says  that  before  the 
making  of  the  said  supposed  letters-patent  in  the  declaration  mentioned,  to 


(s)  See  forms  and  law  Morgan  v.  Seaward,  calling  persons  acquainted  with  the  particular 
2  M.  &  W.  645;  Carpenter  v.  Smith,  9  M.  &  trade  to  prove  they  never  before  heard  of  a 
W.  300.  Stat.  21  Jac.  1,  c.  3,  s.  6,  protects  similar  invention;  Manton  v.  Parker,  Webs, 
letters-patent  "  of  tiie  sole  working  or  making  Pat.  128.  If  an  invention  be  only  an  im- 
of  any  manner  of  new  manufactures  in  this  proved  process,  ihut  will  not  sustain  a  patent 
realm  to  the  true  and  first  inventor."  Under  unless  there  be  novelty  of  invention  or  combi- 
this  statute  a  plea  is  bad  which  states  that  the  nation  in  it ;  Gibson  v.  Brand,  4  M.  &  G.  179. 
patent  was  not  a  new  mauuj'aclnre,  as  being  Pleas  that  will  be  allowed  together;  Bentley 
doubtful  whether  the  defendant  meant  to  deny  v.  Keigliley,  6  M.  k  G,  1039. 
that  the  subject-matter  of  the  patent  was  a  (l)  Defendant  will  not  be  allowed  to  plead 
manufacture  within  the  statute,  or  that  it  was  that  the  whole  invention  was  not  new,  and  also 
jiew;  Spilihury  \.  Clough,  2  Q.  B.  474;  see  tliat  the  undisclaimed  part  was  not  new; 
also  Walton  v.  Bateman,  3  M.  &c  G.  773.  Clarke  v.  Kenrick,\2  M.  ii  W.  279. 
This  plea  does  not  mean  a  use  by  the  public  (ii)  This  defence  could  not  be  taken  under 
generally,  but  a  use  in  jntblic  (see  Bentley  v.  cither  of  ihe  two  last  pleas  ;  Gitlett  v.  U'ilhy, 
l-'lemitig,  1  C.  vS;  K.  507,)  so  as  to  come  to  9  C.  t^  P.  334  ;  see  also  Walton  v.  Bateman, 
the  knowledge  of  others  than  the  inventor,  as  3  M.  &:  G.  773  ;  SpiUbury  v.  Clough,  2  Q.  B. 
distinguished  from  the  use  of  it  by  himself  in  474.  If  the  specification  be  not  set  out  in  the 
private  ;  Carpenter  v.  Smith,  9  M.  &c.  S.  300.  declaration,  it  would  be  advisable  to  set  it  out 
As  to  the  previous  publication  sufficient  to  in  this  plea,  when  the  (juestion  would  be  de- 
avoid  the  grant,  see  Morgan  v.  Seaward,  supra,  cided  on  demurrer ;  seeper  Tindal,  C.  J.,  Gib- 
and  as  to  what  is  a  new  invention,  see  Russell  son  v.  Brand,  4  M.  &  G.  197. 
V.  Ledsam,  14  M.  &  W.  579  ;  Crane  v.  Price,  (x)  Sec  form,  Sic,  Bedells  v.  Massey,  7  M. 
4  M.  &  G.  580.  Plaintiff  should  give  some  &  G.  631 ;  this  plea  takes  a  ditl'ercnt  defence 
slight  evidence  of  novelty   on  this  plea  by  from  that  of  Form  9,  post,  for  "  the  invention 
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wit,  on  [4'c.])  the  plaintiffs  by  their  petition  in  the  said  supposed  letters- 
patent  and  declaration  mentioned,  represented  and  suggested  unto  her  said 
Majesty  that  the  said  supposed  invention  was  an  invention  of  improvements 
in  the  manufacture  of  \_elasiic  fabrics  and  articles  of  elastic  fabrics'],  and  the 
defendant  further  says  that  her  said  Majesty,  believing  and  confiding  in  and 
acting  and  proceeding  upon  the  said  representation  and  suggestion  of  the 
plaintiffs,  and  in  pursuance  of  and  in  consideration  thereof  did  make  the 
said  supposed  letters-patent  and  also  the  gift  and  grant  in  the  declaration 
alleged  to  have  been  made  ;  and  the  defendant  further  says  that  the  repre- 
sentation and  suggestion  so  made  as  aforesaid  was  and  is  false  and  untrue, 
and  her  said  Majesty  was  thereby  misinformed  and  deceived,  and  that  the 
said  supposed  invention  was  not  an  invention  of  improvements  in  [elastic 
fabrics  and  articles  of  elastic  fabrics]  in  manner  and  form  as  by  the  plaintiffs 
so  falsely  and  untruly  represented  and  suggested  to  her  Majesty  as  afore- 
said, whereby  and  by  reason  whereof  the  said  supposed  letters-patent  were 
and  are  null  and  void  ;   and  this  the  defendant  is  ready  to  verify,  &c. 


8.   That  the  Title  of  the  Invention  is  too  vague,  and  is  at  variance 
with  the  Description  of  the  Invention  in  the  Specification. 

Stead  V.  Williams,  7  M.  &  G.  822,  and  see  ante,  664,  note  {q)  ;  Beai'd  v.  Egerton,  15 
L.  J.  270,  C.  P.  Vagueness  will  not  invalidate,  unless  there  be  fraud  on  the  crown  or 
prejudice  to  the  public  ;   Cook  v.  Pearce,  13  L.  J.  189,  Q.  B. 


9.   That  the  Invention  is  of  no  Public  Benefit,  {y) 

And  for  a  further  plea  in  this  behalf  the  defendant  says  that  the  said  in- 
vention in  the  said  declaration  mentioned  was  not  at  the  time  of  making 
and  granting  the  said  letters-patent,  nor  has  the  sam.e  been  at  any  time 
from  thence  hitherto,  nor  is  the  same  of  any  public  or  general  use,  benefit, 
or  advantage  whatsoever,  nor  was  nor  is  the  same  in  truth,  or  in  fact,  any 
improvement  whatsoever,  or  in  any  way  beneficial  to  the  public  ;  and  this  the 
defendant  is  ready  to  verify,  &c. 


10.   That  the  Invention  is  prejudicial  to  the  Public,  (y) 
And  for  a  further  plea   in  this  behalf  the  defendant   says  that  the  said 
supposed  invention    in  the  said  declaration   and  letters-patent  and   instru- 
ment in  writing  mentioned,  at  the   time  of  the  said  grant,  was  and  from 

may  be  an  improvement,  ami  jet  may  be  of  no  &  W.  545 ;    Cortiiih  v.  Keene,  3  Bing.  N.  C. 

use  or  prejudicial  to  the  public;"  per  Tindal,  572;    Stead  v.    Wiltiams,  7   M.   &   G.  821; 

C.  J.,  ibid.;  see  also   Russell  v.   Ledsom,  11  and   another  form  suggested   in   Webster  on 

M.  &  W.  647  ;  S.  C.  1  D.  &  L.  347.  Pat,  117  ;  and  see  the  last  note. 
{y)  See  forms  Morgan  v.  Seaward,  2   M. 
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thence  hitherto  hath  been  and  still  is  prejudicial  and  inconvenient  to  the 
subjects  of  our  lady  the  Queen  in  this,  to  wit,  that  lamps  made  with  and  ac- 
cording to  the  said  supposed  improvement  and  invention,  or  upon  the  prin- 
ciple thereof,  were  and  subject  and  liable  and  calculated  to  burst  and 
explode  and  blow  up,  and  thereby  to  injure  persons  then  being  near  the 
same,  and  to  communicate  fire  to  any  combustible  articles,  or  other  articles 
and  things  capable  of  catching  fire,  then  being  near  the  same,  and  also  to 
break,  injure,  and  destroy  glass  and  other  articles  and  things  being  near 
such  lamps  on  the  occasion  of  their  bursting,  exploding,  and  blowing  up  as 
aforesaid ;  and  this  the  defendant  is  ready  to  verify,  &c. 


11.   That  the  Infringement  was  before  the  Disclaimer,  i^c.  mentioned 

in  the  Declaration. 
Perry  v.  Skinner,  2  M.  &  W.  471. 


Notices  to  be  delivered  with  the  above  Pleas,  (a) 

Take  notice,  that  the  defendants,  on  the  trial  of  this  cause,  besides  deny- 
ing the  infringement  of  the  patent  and  the  title  of  the  plaintiff,  will  rely  upon 
the  following  objections  to  the  validity  of  the  letters-patent  mentioned  in  the 
declaration  ;  that  is  to  say, — 

First.  •  That  the  invention  was  not  new  at  the  time  of  granting  the  letters- 
patent.  {See  plea,  ante,  Form  5.) 
Secondly. — That  before  and  at  the  time  of  granting  the  letters-patent,  the 
invention  and  each  of  the  [six]  parts  (6)  thereof  were  known  to  M.  R. 
ami  others,  (c)  and  that  from  them,  or  some  or  one  of  them,  S.  P.,  the 
patentee,  obtained  or  derived  his  knowledge  of  the  said  invention.  {See 
plea,  ante,  065,  Form  5.) 

(a)  See  forms,  &c.,  Bentley  v.  Keighley,  7  shall  be  given  according  as  either  party  has 

M.  &  G.  652.     By  5  &  6  Will.  4,  c.  83,  s.  5,  succeeded  or  failed  therein,  regard  being  had 

"  in  any  action  brought  for  infringing  any  let-  to  the   notice   of  objections   as  well  as   the 

ters-patent,  the  defendant  on  pleading  thereto  counts  in  the  declaration,  and  without  regard 

shall  give  to  the  plaintiff  a  notice  of  any  ob-  to' the  general  result  of  the  trial.     The  effect 

jections  on  which  he  means  to  rely  at  the  of  the  statute  is  to  make  the  objections  sepa- 

trial  of  such  action."     If  the  notices  delivered  rate  issues,  and  the  judge's  certificate  should 

are   not  sufficiently  explicit,   the    defendant  be  as  to  the  determination  of  each  objection, 

should  apply  to  the  Court  or  a  judge  to  compel  of  which  notice  has  been  given,  and  not  as  to 

the  delivery  of  better  ones,  Bultwis  v.  Mac-  the  issues  in  the  pleadings  ;  Losh  v.  Hague, 

keir.ie,  4   Bing.   N.   C.   127  ;    as  he  cannot  5  M.  &  ^V.  387. 

object  nt  the  trial  that  they  are  too  general,  ('))  It  is  necessary  to  state  what  parts  of 

NeiUon  v.  Harford,  8  M.  &   W.  806;  or  go  the  invention  have  been  used  before;   Fisher 

beyond    those   which    have    been    delivered,  v.  iJeuiVfc,  4  B.  N.  C.  706 ;  Heath  v.  Unuiii, 

Macnamara  v.  HnUe,  1  Car.  &  Marsh.  471.  10  M.  &  \V.  685. 

Sect.  6  enacts,  that  in  taxing  the  costs  of  (r)  The  Court   refused    to   strike  out    the 

such  actions,  regard  shall  be  had  to  the  part  words  "  and  others ;"   Ikastev  v.  Keighley,  7 

of  such  case  which  has  been  proved  at  the  M.  &c   G.652;   and  see   Keg.  v.  IValtcr,  2 

trial,  which  shall  be  certified  by  the  presiding  Q.  B.  969. 
judge,  and  the  costs  of  each  part  of  the  case 
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Thirdly.— That  the  said  S.  P.  was  not  the  Kist  and  true  inventor  of  the  said 
invention,  or  of  any  part  thereof  (c?),  and  that  M.  R.  and  others  were 
respectively  the  first  and  true  inventors  of  the  said  invention,  and  of 
each  part  thereof  [except  the  fourth  part  thereof].  {See  plea,  ante,  663, 
Form  1.) 

Fourthly.— That  the  invention,  at  the  time  of  granting  the  letters-patent, 
was  not,  nor  was  any  part  thereof,  new,  as  to  the  public  use  and  exer- 
cise thereof  in  England  ;  and  that  the  said  invention,  and  each  part 
thereof,  except  the  [fourth]  part  thereof,  before  the  granting  of  the  said 

letters-patent,  were  used  (e)  by  the  said  M.  R.  and  others  at ,  in 

England.  (/)     (See  plea,  ante,  665,  Form  5.) 

Fifthly. — That  the  inrolled  specification  of  the  invention  is  insufficient  and 
uncertain ;  that  it  does  not  describe  with  sufficient  particularity  the 
nature  of  the  invention,  (g)  or  in  what  way  it  is  to  be  or  may  be  used ; 
and  that  the  said  specification  is  not  sufficiently  intelligible  to  enable  a 
workman  of  competent  skill  to  make,  construct,  put  in  practice  or  use 
the  said  invention  in  all  its  parts.  (Ji).     {See  plea,  ante,  664,  Form  3.) 

Sixthly.— That  the  invention  is  not,  and  that  no  part  thereof  (and  parti- 
cularly the  fourth  part  thereof)  is  not  the  subject  of  a  patent.  {See 
plea,  ante,  QQ5,  Form  6.) 

Seventhly. — That  the  said  invention  was  and  is  (and  particularly  the  fourth 
part  thereof  was  and  is)  useless,  trivial,  immaterial,  valueless  and  un- 
necessary for  effecting  the  purpose  proposed.  {See  plea,  ante,  666, 
Form  9.) 

Lastly. — That  the  specification  was  not  inrolled  in  time.  {See  plea,  ante, 
GQA:,  Form  4.) 

Dated  this day  of ,  Yours,  &c. 

A.D.  .  L.  M., 

To  Mr.  P.  Q.,  Plaintiff's  attorney.  Defendant's  attorney. 


(d)  This  was  held  sufficient  in  Heath  v.  Un-  ended  here,  Leaf  v.  Tqiham,  2  D.  &  L.  863  ; 
win,  10  M.  &  W.  685  ;  S.C.2  D.N.  S.482;  S.  C.  14  M.  &  W.  146;  but  the  notice 
without  going  on  to  state  who  was  the  real  should  distinguish  whether  the  objection  is 
inventor;  Russell  v.  Ledsam,  II  M.  &  W.  meant  that  no  specification  at  all  has  been 
647,  S.  P.  inrolled,  or  that  the  one  actually  inrolled  is 

(e)  Where  the  notice  stated  that  the  in-  insufficient;  id. 

vention  had  been  published  in  books,  it  was  (h)  This  is  sufficient;   Heath  v.    Unwin, 

held  that  the  books  must  be  named;  sed  qu.?  supra.     A   notice  which   stated  that   "  the 

Jones  V.  Berger,  5  M.  &  G .  208.  specification  did  not  sufficiently  distinguish  be- 

(/)  It   would   seem   to  be   necessary  to  tween  what  was  new  and  what  was  old,"  was 

mention  a  place  where  the  invention  had  been  held  sufficient ;  Jones  v.  Berger,  5  M.  &  G. 

used  ;  Jones  v.  Berger,  5  M.  &  G,  208;  sed  208.    So  also  "  that  the  specification  did  not 

qu.?  see  The  House  Tile  Company  v.  Neilson,  state  the  most  beneficial  method  willi  which 

Webst.  Pat.  Ca.  552  ;  9  CI.  &  Fin.  788.  the  inventor  was  acquainted  of  practising  the 

(>)  Semhk,  this  notice  would  suffice,  if  it  said  invention ;"  id. 
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8,  Replication  to  Form,  that  the  Invention  is  New. 

Commencement,  ante,  23.]  —  Says  that  the  said  invention  in  the  said 
declaration  mentioned  was,  at  the  time  of  making  and  granting  the  said  letters- 
patent,  new  as  to  the  public  use  and  exercise  thereof,  and  had  not  at  any 
time  before  the  date  of  the  said  letters-patent  been  wholly  or  in  part  publicly 
or  generally  practised,  used  or  vended  in  England  in  manner  and  form  as 

the  defendant  hath  in  the  said plea  alleged ;  and  this  the  plaintiffs  pray 

may  be  inquired  of  by  the  country,  &c. 

9.  Replication  to  Form,  that  the  Invention  was  Useful,  Sfc. 

Commencemetit,  ante,  23.]  —  Says  that  the  said  invention  in  the  said  de- 
claration mentioned  was  at  the  time  of  making  and  granting  the  said  letters- 
patent,  and  afterwards  and  still  is,  of  public  and  general  use,  benefit  and 
advantage,  and  the  same  was  and  is  in  truth  and  in  fact  an  improvement  and 
beneficial  to  the  public  ;  and  this  the  plaintiffs  pray  may  be  inquired  of  by 
the  country,  &c. 

PAYMENT  INTO  COURT. 


Money  may  be  paid  into  Court,  by  leave  of  the  Court  or  a  judge,  as  to  the  whole  or 
part  of  the  grievances,  in  all  actions  on  the  case,  &c.  (except  actions  for  assault  and  bat- 
tery, false  imprisonment,  (see  Newton  v.  Hol/brd,  2  D.  &  L.  554,)  libel,  (sec  now 
G  &  7  Vict.  c.  96;  ante,  obs.)  slande?;  mulicions  arrest  or  prosecutions,  crim.  con.  or 
seduction;  (see  ante,  375),  as  in  trover,  Cook  v.  Nicholson,  G  C.  &  P.  712;  see  form 
there ;  or  by  a  landlord  for  dilapidations,  &c..  Woods  v.  Pojje,  6  C.  &  P.  782.  The 
form  of  the  pica  in  case  will  be  as  in  assumpsit,  ante,  376.  Form  where  the  money  was 
paid  into  (^ourt  before  declaration,  post,  "Trespass,"  Pleas,  "  Payment."  As  to  pay- 
ment into  Court  by  a  carrier,  see  ante,  G45,  obs. 


PEWS. 


See  ante,  605,  tit,  "  Pews."    The  plea  of  not  guilty  would  deny  only  the  fact  of  dis- 
turbance ;  and  in  order  to  dispute  the  plaintiff's  title  it  must  be  expressly  traversed. 


RELEASE. 


See  form  in  assumpsit,  ante,  382,  which  will  apply  in  case,  stating  tiiat  'after 
the  committing  of  the  said  several  grievances  in  the  said  declaration  mentioned,  and 
before,  &c." 


REVERSION. 


Effect  of  "  twt  guilty,"  ante,  640,  "  Landlord,  &'c."     Semhle,  defendant  might  plead 
libenwi  tencmentum.     Where  the  acts  complained  of  arejustijied,  of  course  there  must 
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be  a  special  plea  accordingly ;  see  Griffiths  v.  Jones,  1  M.  &  W.  731 :  as  if  the  defendant 
justify  pulling  down  a  chimney,  on  the  ground  that  it  was  a  public  or  private  nuisance; 
Sanford  v.  Woods,  7  M.  &  G.  625.  See  form  of  plea  denying  the  plaintiff's  rever- 
sionary interest  in  a  house,  ante,  p.  653.  A  plea  that  the  damage  was  done  by  in- 
evitable accident  by  the  wall  of  the  adjoining  house  belonging  to  the  defendant  falling, 
and  that  the  defendant  repaired  it  forthwith,  was  held  bad  for  not  alleging  that  the  de- 
fendant entered  on  plaintiff's  land  without  the  license  of  the  tenant ;  Taylor  v.  Stendall, 
3  D.  &  L.  162. 


1.  Foi'  an  Injury  to  the  Plaintiff's  reversionary  Interest  in  Goods. 
Plea,  denial  of  his  Title. 

Commencement,  ante,  21,  24.]  And  for  a  further  plea  in  this  behalf  the 
defendant  says  that  the  plaintiff  was  not  the  owner  or  proprietor  of  the  said 
goods  and  chattels,  or  of  any  of  them,  or  of  any  part  thereof,  nor  did  the  said 
supposed  reversionary  property  and  interest  therein  belong  to  the  plaintiff  in 
manner  and  form  as  the  plaintiff  hath  above  alleged  ;  and  of  this  the  defend- 
ant puts  himself  upon  the  country,  &c. 


RIOT.     See  "Hundred,"  anfe,  651, 


SEDUCTION.     See  "  Master  and  Servant,"  ante,  661. 


SERVANTS.     See  "  Agents,"  ante,  643 ;  "  Master  and  Servant,"  ante,  661, 


SHERIFFS, 

Effect  of  "  not  guilty,"  ante,  641.     Pleas  by  a  sheriff,  sued  in  trespass  for  executing 
writs,  post. 

1.  Plea  to  a  Declaration  for  falsely  returning  nulla  bona  to  aji.fa., 
that  the  Defendant  did  not  levy,  (i) 

Commencement,  ante,  21.]     And  for  a  further  plea  in  this  behalf  to  the 
\_first']  count  the  defendant  says  that  he  did  not  under  or  by  virtue  of  the  said 


(i)  See  the  declaration,  Form  1,  ante,  p.  could  not  enure  to  the  benefit  of  the  plaintiff, 

612.    This  plea  denies  that  there  was  any  either  because  there  was  a  writ  prior  to  the 

seizure  under  the  plaintiff's  writ,  Drewe   v.  plaintiff's  which  exhausted  all  the  goods,  TFm- 

Lainson,\l  A.&E,  538-.   that  is,  any  seizure  ter  v.  Freeman,  11  A.  &  E.  539;  or  because 

of  goods  liable  to  execution  at  the  suit  of  the  the  sheriff  was  obliged  to  pay,  out  of  the  goods 

plaintiff,  Heenan  v.  FAans,3  M.  &  G.  399;  seized,  a  year's  rent  to  the  landlord,   under 

S.  C.   1   D.  N.  S,  204;  therefore  it  denies  8  Anne,  c.  14,  s.  1,  which  left  no  surplus,  irf.; 

also  the  sale,  and  that  the  defendant  held  the  (and  see  Cocker  v.  Musgrove,  15  L.  J.  365, 

proceeds  for  the  purpose  of  paying  them  over  Q,  B.,  cited  ante,  615,  note  (0  ;)  or  that  the 

to  the  plaintiff,  id. ;  but  it  prima  facie  admits  goods  of  the  debtor  were  his  only  as  trustee, 

a  seizure  under  some  writ ;  in  answer  to  which  per  Maule,  J,,   in  Heenan  v.  Evans,  supra. 

the  defendant  may  show   that  such  seizure  The  plaintiff  may  show  in  answer  that  a  prior 
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writ  of  execution,  as  such  sheriff  as  aforesaid,  levy  (j)  the  moneys  indorsed 
on  the  said  writ  and  so  directed  to  be  levied  as  aforesaid,  or  any  part  thereof, 
out  of  the  said  goods,  or  out  of  any  part  thereof,  in  manner  and  form  as  in 
the  said  first  count  is  alleged  ;  and  of  this  the  defendant  puts  himself  on  the 
country,  &c. 


2.  For  not  seizing  Goods  under  a  fieri  facias.     Plea,  that  there 
were  no  such  Goods,  (k) 

Commencement,  ante,  2],  24,]  And  for  a  further  plea  as  to  the  \_second] 
count  of  the  said  declaration,  the  defendant  says  that  there  was  not  at  any 
time  during  the  period  in  the  said  \_second']  count  mentioned,  to  wit,  from  the 
time  of  the  delivery  of  the  said  writ  to  him  until  the  said  return  thereof,  any 
goods  or  chattels  of  the  said  F.  W.  within  the  said  bailiwick  of  the  defend- 
ant, as  such  sheriff  as  aforesaid,  whereof  the  said  defendant  had  notice,  or 
could  or  might  or  ought  to  have  levied  the  said  moneys  so  indorsed  on  the 
said  writ  and  directed  to  be  levied  as  aforesaid,  or  any  part  thereof,  in 
manner  and  form  as  the  plaintiff  hath  above  alleged  ;  and  of  this  the  de- 
fendant puts  himself  upon  the  country,  &c. 


3.   That  the  Plaintiff  directed  the  Defendants  not  to  execute  the 

Writ.  (0 

Commencement,  ante,  21,  24.]  And  as  to  the  [first  and  second  counts  of 
the]  said  declaration  {m)  the  defendant  says  that,  after  the  delivery  of  the 
said  writ  to  the  said  defendant  as  such  sheriff  as  aforesaid,  and  before  the 
said  return  thereof,  and  before  the  commencement  of  this  suit,  to  wit, 
on  [t^c],  the  plaintiff  ordered  and  directed  the  defendant  under  tlie  said 
writ  not  to  levy  the  said  moneys  on  the  said  goods  and  chattels  in  the  said 
first  count  mentioned,  and  then  discharged  the  defendant  from  further 
executing  the  said  writ  on  the  said  goods  and  chattels,  or  any  of  them,  in 


judgment,  which  tlie  sheriff  coDtends  lias  ex-  6'.  C.  3  RI.  &  G.  399.     As  to  the  effect  of 

hausted   the  debtor's  goods,  was   fraudulent  "not  guilt u,"  ante,  641,  the  defendant  may 

against  the  plaintiff,  under  13  Eliz.  c.  5,  and  show  under  this  plea  the  exhaustion  of  the 

that  the  sheriff  had  notice  of  that  fact,   or  goods  by  prior  claims,  aH<e,  note  (i);  and  see 

might  have  discovered  it  by  reasonable  dili  Cocker  v.   Mnsgrove,   15   L.   J.  365,  Q.  B., 

gence;  Imray  v.  Magnay,  11   iM.  &  W.  273.  cited  ante,  365,  note  (()• 
It  is  no  plea  to  this  action  that  the  plaintiff  (/)  As  to  the  facts  that  will  support  this 

after  the  return  of  ihe  writ  brought  a  second  plea,  see  Hunt  v.  Hooper,  12   IM.  ^S:   W.  672, 

action  on  the  judgment,  and  obtained  a  second  cited  ante,  612;  and  see  Walker  v.  Hunter, 

judgment  thereon  ;  Pitcher  v.  King. 9  \.6i  E.  15  L.J.  C.  P.      Leave  and  license    would 

288.     As  to  escapes,  see  aiKe,  p.  545.  seem  a  sufficient  plea  in  this  case,  see  form 

(j)  A   plea  that  defendants  did  not  seize  Gore  v.  L/.iyr/.  12  M.  &  W.  466. 
and  levy  would  be  bad,  as  raising  too  large  (m)  The  first  count  was  for  a  seizure  and 

an  issue ;  Stubhs  v.  Luiuson,  1  M.&  W.  728.  false  return,  the  second  for  not  taking  goods 

(k)  See  Wintle  v.   I'reemuii,  U   A.  &  E.  seizable  under  the  same  writ. 
540  j  Htenan  v.  Eiuns,  1   D.  N.  S.  204; 
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the  said  first  and  second  count  mentioned ;  and  this  the  defendant  is  ready 
to  verify,  &c, 

4.  Pleas  to  a  Declaration  for  falsely  returning  Want  of  Buyers. 

The  observations,  ante,  670,  note  (i),  will  be  for  the  most  part  applicable  here; 
and  see  the  cases  referred  to,  ante,  614,  Fonn  3.  Effect  of"  not  guilty,"  ante,  642. 
Under  a  traverse  of  the  levy,  as  ante,  (Form  1,  p.  670),  the  sheriff  might  show  that  the 
goods  vested  in  the  debtor's  assignees  before  the  seizure  could  be  made ;  Rowe  v.  Ames, 
6  M.  &  W.  747 ;  S.  C.  8  Dovvl.  750.  A  plea  that  the  defendant  did  not  seize  or 
remain  in  possession  was  held  bad  for  duplicity ;  id.  See  forms  of  pleas  (held  good  on 
special  demurrer),  1,  That  the  judgment  was  on  a  waiTant  of  attorney,  and  that  the 
execution  debtor  became  a  bankrupt,  and  a  fiat  issued  against  him  before  the  sale ;  and 
similar  pleas  showing,  2,  That  plaintiff  had  notice  of  the  bankruptcy  before  the  sale, 
and  defendant  before  the  return,  and  that  the  assignees  had  claimed  the  goods ;  and 
3,  That  the  warrant  of  attorney  was  given  by  way  of  fraudulent  preference ;  these 
pleas  were  held  good  as  showing  that  the  plaintiff  couW  have  sustained  no  actual  damage 
by  the  defendant's  breach  of  duty ;   Wylie  v.  Birch,  4  Q.  B.  566. 


5,  Pleas  to  an  Action  hy  a  Landlord  against  a  Sheriff  for  removing 
Goods  taken  in  Execution^  without  satisfying  a  Year's  Rent  due, 
ante,  615.  1.  That  Defendant  had  not  Notice  of  any  Rent  being 
due.     2.  That  no  such  Rent  was  due. 

Reid  V.  Thoyts,  6  M.  &  W.  412  ;  S.  C.  9  C.  Be  P.  515. 

It  was  held  in  that  case  that  the  fact  of  the  execution  was  not  denied  under  either 
of  those  pleas,  and  therefore  that  no  evidence  was  necessary  to  connect  the  sheriff  with 
the  party  who  seized  beyond  the  declaration  of  the  latter  to  that  effect;  and  see 
Barsham  v.  Bullock,  10  A.  &  E.  23  ;  see  other  forms  Biseley  v.  Ryle,  11  M.  &  W.  16. 
In  Foster  V.  Cookson,  MS.,  Patteson,  J.,  allowed,  at  chambers,  in  addition  to  the  above 
pleas,  1,  a  denial  that  the  defendant  took  the  goods  of  the  tenant  under  the  writ  of 
execution ;  and  2,  a  denial  that  the  execution  debtor  was  tenant  to  the  plaintiff.  See 
those  forms  in  Gore  v.  Lloyd,  12  M.  &  W.  465.  The  sheriff  is  not  liable  unless  the 
goods  have  been  actually  removed  ;  Smallman  v.  Pollard,  6  M.  &  G.  1001. 


SHIPS. 


Plea  to  a  Declaration  for  carelessly  running  down  Plaintiff's  Vessel, 
that  Defendant  ivas  not  possessed  of  the  Vessel  which  did  the 
Injury,  in) 

Commencement^  ante,  21.]     And  for  a  furtlier  plea  in  this  behalf,  the  de- 
fendants say  that  they  were  not,  nor  was  either  of  them,  at  the  time  of  the 


(n)  See  form,  &c.,  Dunford  v.  Trattles,  1  vessel,  it  is  necessary  to  plead  that  fact  sepa- 

D.  &  L.  554,  S.  C;  and  see  Wolf e  v .  Beard ,  lately.     See  the  obs,   ante,  639,   as   to  the 

8  C.  6c  P.  374,  and  the  notes  and  obs.  ante,  collision  of  carriages,   which,  for   the   most 

645.     Nol  guilty   would   merely    deny    the  part,  apply  to  ships. 

carelessness  of  defendant  or  his  crew,  &c.,  Where  the  defendant  or  the  master  of  his 

and  that  it  occasioned  the  injury  stated.     It  ship  was  bound  under  the  act  of  parliament 

would  admit  that  plaintiff  was  possessed  of  to  take,  and  had  a  licensed  pilot  on  board  at 

his  ship  as  alleged;   and  where  defendant  the  time  of  the  collision,  and  the  vessel  was 

denies  that  he  was  owner,  &c.  of  the  other  then  under  the  charge  of  the  pilot,  the  owners 
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committing  of  the  supposed  grievances  above  laid  to  their  charge,  pos- 
sessed of  the  said  ship  or  vessel  in  the  said  declaration  \_secon(Uy']  men- 
tioned, in  manner  and  form  as  the  plaintiffs  have  above  thereof  complained 
against  them ;  and  of  this  they  the  defendants  put  themselves  upon  the 
country,  &c.  [_Add  another  iilea  that  '•  the  plaintiffs  were  not  possessed, 
&c."  if  the  facts  warrant  it. 


SLANDER.     See  "  Libel,"  ante,  p.  562. 


SURGEONS. 


In  an  action  on  the  case  against  a  medical  man  for  neglect,  see  ante,  619,  the  plea  of 
not  guilty  would  put  the  plamtifFupon  proof  of  the  breach  of  duty,  but  not  of  the  retainer, 
which,  if  disputed,  must  be  denied  by  a  special  plea,  see  ante,  639,  "  Agents,"  and 
Gladwell  v.  Steggall,  5  B.  N.  C,  793  ;  aiite,  619,  note  (b). 


TENDER,  (o) 

Tender  of  Amends  in  an  Action  against  a  Railway  Company  for 
Neglect,  Sec.  to  the  Plaintiff's  Injury,  {p) 

Commencement,  ante,  21.]     And  the  defendants,  by  • their  attorney, 

say,  that  the  said  acts  and  grievances  in  the  declaration  mentioned,  and  in 


and  master  are  not  liable  for  the  damage 
done  to  the  other  vessel  by  the  carelessness, 
&c.  of  the  pilot,  6  Geo.  4,  c.  125,  s.  55. 
See  a  special  plea  setting  out  this  defence 
Lucy  V.  Ingram,  6  M.  &  W.  302.  It  would 
be  questionable,  however,  whether  it  might 
not  be  relied  upon  under  a  "  plea  that  de- 
fendants were  not  possessed,"  &c.  as  above, 
because  where  the  defendant's  vessel  is  ne- 
cessarily in  the  charge  of  a  pilot,  it  is  not 
true  as  alleged  in  the  declaration,  that  the 
defendant  had  the  care,  government,  &c. 
thereof;  the  Pilot  Act  being  merely  decla- 
ratory of  the  common  law,  which  prevents  a 
party  being  responsible  for  the  act  of  his 
agent,  when  he  is  compelled  to  employ  that 
agent ;  The  Agricola,  2  Rob.  Adm.  Rep.  10; 
see  Abbott,  Ship,  by  Serj.  Shee  ;  see  further, 
ante,  616,  and  declarations  there;  also  Ge- 
neral Steam  Navigation  Cumpany  v.  Guil- 
lon,  11  M.  &  W.  895.  Though  the  Thames 
Watermens'  Act  compels  the  owner  of  a 
vessel  to  navigate  it  by  one  selected  from  that 
class,  the  owner  is  nevertheless  answerable 
for  the  negligence  of  the  navigator;  Martin 
V.  Timperleu,  4  Q.  H.  298. 

(o)  In  general  a  tender  before  action  can- 
not be  pleaded  in  an  action  ex  delicto.  But 
in  many  cases,  by  statute,  a  tender  of  amends 


before  action  may  be  effectually  made  and 
pleaded.  See  plea  of  tender  of  amends  in  an 
action  for  an  irregular  distress,  ante,  648, 
Form  6. 

(  p)  See  the  form  of  declaration  to  which 
the  above  was  pleaded,  ante,  597.  The  pri- 
vate act  enabled  the  company  to  tender 
amends,  &c.  This  plea  was  settled  by  an 
eminent  barrister,  who  was  of  opinion  that  it 
was  not  necessary  to  pay  the  money  into 
Court ;  stating  that  at  least  he  could  find  no 
authority  on  the  subject  later  than  Bacon's 
Abridgment,  Tender,  P.  6,  where  the  plea 
was  without  it,  and  it  was  said  that  if  the 
plaintifl"  chose  to  stop  and  pay  all  the  costs 
after  the  tender,  he  might  by  rule  of  Court 
compel  the  defendant  to  pay  him  the  amount 
tendered,  but  the  plea  of  the  tender  of  amends 
by  a  justice  was  considered  good  without  any 
payment  into  Court.  The  plaintiff  signed 
judgment,  because  the  money  was  not  paid 
into  Court  in  the  above  case,  against  the 
Railway  Company,  but  the  judge  (on  sum- 
mons) after  hearing  counsel,  set  aside  the 
judgment.  February,  1837,  IMS.  See  Jones 
V.  Gooday,  9  M.  &  W.  744.  It  would  seem 
from  the  latter  case  that  it  is  rarely  necessary 
to  plead  this  defence  at  all. 


674  PLEAS,  &c.  IN  CASE  :— TROVER. 

respect  whereof  the  said  action  is  brought,  were  and  each  of  them  was  com- 
mitted in  the  execution  of  a  certain  act  of  parhament  passed  in  the  

year  of  the  reign  of  her  majesty   Queen  Victoria,  intituled  "  An  Act  for 

making  a  Railway  from to ,"  being  the  railway  in  the  declaration 

mentioned,  and  that  after  the  committing  of  the  said  grievances,  and  before 
the  commencement  of  this  suit,  that  is  to  say,  on  [<^c.],  they  the  defendants 
tendered  and  offered  to  pay  to  the  plaintiff  a  large  sum  of  money,  to  wit, 

the  sum  of  £ ,  as  and  for  amends  for  the  said  grievances  so  committed, 

which  said  sum  of  ^ so  tendered  and  offered  as  aforesaid,  was  and  is 

sufficient  amends  for  the  said  grievances,  and  which  said  sum  of  £ so 

tendered  the  plaintiff  then  wholly  refused  to  accept  and  receive ;  and  this 
the  defendants  are  ready  to  verify,  &c. 


TROVER.    See  post,  title  "  Pleas  in  Trover." 


WAGGON  OFFICE  KEEPER. 


In  an  action  against  a  waggon  office  keeper  for  not  forwarding  or  losing  goods,  see 
ante,  620 ;  not  guilty  would  deny  the  neglect  or  breach  of  duty,  but  not  the  receipt  of 
the  goods  for  the  purpose  stated  in  the  declaration.  See  Forms  of  pleas,  ante,  645, 
and  obs.  ayite,  639,  "  Carriers," 

WARRANTIES.     See  "  Declarations  in  Fraud,"  ante,  547;  Forms  1,  3,  ante,  548  ; 

"  Pleas,"  ayite,  650. 


WASTE.     See  "  Landlord  and  Tenant,"  a7ite,  653 ;  "  Reversion,"  ajite,  669. 


WATERCOURSES. 


1.  Denial  of  Plaintiff's  Right  to  the  Use  of  the  Water,  (q) 

Commencement,  ante,  23,]     —  Saith  that  the  plaintiff  ought  not  at  any  or 
either  of  the  said  times,  when  [($'C.],  hj  reason  of  his  ^ossewjow  of  his  said 

(q)  EflTect  of  not  guilty,  ajite,  642.    Forms  the  plaintiff's  right  to  the  water  be  denied, 

denying  plaintiff's  right  to  the  water,  Drewett  "  all  and  every  the  matters  in  this  act  men- 

V.  Sheard,  7  C.  &  P.  465  ;  Thomas  v.  Tho-  tioned  and  provided,  which  shall  be  applica- 

»nas,  2  C.  M.  &  R.  37  ;   Magor  v.  Chadwich,  ble  to  the    case,   shall   be  admissible  in  evi- 

11  A.  &  E.  586;  and  pleas,  in  the  first  case,  dence  to  rebut  or  sustain  such   allegation." 

stating,   1,  that  there  was  an  ancient  ditch  See  mite,  512,  obs.     But  when   the   decla- 

communicating  with  the  watercourse,  through  ration   is  framed  on  the  plaintiff's  possession 

which  defendant  had  a  right  to  direct   the  only,  (as  ante,  513,)    and  not  on  the   Pre- 

water ;  and  2,  claiming  a  similar  right  when  scription  Act,  that  statute  does  not  apply  to 

the  water  was  increased  by  flashes,  the  pleas,  per  Parke,  B.,  Ward  v.  Robins,  15 

By  2  &  3  Will.  4,  c.  71,  s.  5,  if  the  gene-  M.&W.240;  sedque.l  The  defendant  should 

ral  allegation  (sanctioned  by  that  statute)  of  justify  specially  the  obstruction  on  the  gound 
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mill,  land  and  premises,  (r)  to  have  hsd  or  enjoyed,  nor  ought  he  still  to 
have  or  enjoy  the  benefit  or  advantage  of  the  water  of  the  said  stream  or 
watercourse  so  diverted  and  obstructed  \jising  the  words  in  the  declaration,^  as 
aforesaid,  nor  ought  the  water  of  the  said  stream  or  watercourse  so  diverted 
and  obstructed  as  in  the  said  declaration  mentioned,  of  right  to  have  run  or 
flowed,  nor  ought  the  same  to  run  or  flow  to  the  said  mill,  land  and  premises 
of  the  plaintiff"  in  manner  and  form  as  the  plaintiff"  hath  above  alleged ;  and 
of  this  the  defendant  puts  himself  upon  the  country,  &c. 


2.  Plea  to  a  Declaration  for  lowering  a  Weir  and  thereby  obstructing 
the  Water  from  flowing  to  Plaintiff's  Mill;  that  for  T'wenty  Years 
before  Suit  the  Defendant  had  a  Right  to  lower  the  Weir  for  the 
Purpose  of  Irrigation. 

Ward  V.  Robins,  ]  5  M.  &  W.  237.  (s) 


3.  Against  Sewer  Commissioners  for  obstructing  a  Drains  Plea  that 
the  Obstruction  was  necessary  to  enable  them  to  make  a  Weir,  Sfc. 
according  to  their  Statute,  {t) 

Commencement,  ante,  21  or  23.]  And  for  a  further  plea  the  defendant,  as 
such  clerk  as  aforesaid,  says  that  heretofore  and  after  the  making  and  passing 
of  the  said  acts  of  parliament  in  the  declaration  first  and  secondly  mentioned, 
and  before  the  commencement  of  this  suit,  to  wit,  on  [<5'c.],  in  order  to  enable 
the  said  commissioners  [to  place  (?<)  and  fix  across  the  said  drain  a  weir  or 
overfall,  with  proper  and  sufficient  buttresses,  fences  and  foundations  for  the 
purposes  of  preventing  any  water  from  passing  out  of  the  said  (Shire)  Drain 
into  the  said  (Main)  Drain,  at  a  lovyer  level  or  fall  at  such  weir  or  overfall 
than  twelve  inches  below  the  cell  of  the  said  sluice  in  the  said  act  mentioned, 
called  (Hill's)  Sluice,  situate  in  the  said  (Shire)  Drain,  and  of  preventing  any 
soil  whatsoever  from  passing  out  of  the  said  (Shire)  Drain  into  the  said  (Main) 


ihat  he  has  by  prescription  a  grant  or  right  to  (s)  This  plea  was  held  good  on  special  de- 
use  the  water  in  a  particular  manner,  Wright  murrer,  alleging  that  it  was  an  argumentative 
V.  H'illiiims,  \  M.  it.  W.  77;  or  that  the  traverse  of  the  plaintift''s  right,  on  the  ground 
plaintiff'  had  wrongfully  penned  back  the  that  the  defendant's  right  under  2  &  3  Will. 
y/alcT,  Frauhim  V.  Falmoutli,  6C.&C  P.  Cy29;  4,  c.  71,  was  not  complete  until  the  com- 
takin.!  care  that  such  claim  of  right  on  his  menrement  of  the  suit,  and  therefore  not  in- 
part  be  not  inconsistent  with  the  right  alleged  consistent  with  the  plaintiff's  right  at  the 
by  the  plaintiff"  to  use  the  water  at  all  times,  lime  of  the  committing  the  grievances. 
&c.,  so  as  to  cause  the  plea  to  be  bad  as  being  (t)  See  the  declaration,  mite,  (i28,  Form  4  ; 
argumentative.  Ward  v.  Robins,  infra,  a.  (s).  and  another  plea,  justifying  (under  a  railway 
As  to  licenses,  see  Woodv,  Leadbitter,  13  iM.  act)  the  obstruction  of  ancient  lights,  I'limer 
&  VV  .  838.  V.  Shellield  and  Rotherham  Railway  Company, 

(r)  'J  his  must  depend  on  the  words  of  the  10  M.  &  VV.  426. 

declaration.     As  to  tlic  allegation,  "  by  rca-  (u)  Of  course  the  allegations  between  the 

son,"  iStc,  seeanJe,  632,  note  (u).    IfoiuiliLil  brackets  will  be  varied  according  to  the  par- 

in  the  declaration,  orait  it  in  the  traverse.  licular  act  of  parliament. 

PAliT    II.  Y    Y 
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Drain,  so  that  such  weir  or  overfall  should  be  placed,  fixed,  kept  and  main- 
tained at  a  level  of  at  least  twelve  inches  below  the  cill  of  the  said  last- 
mentioned  sluice,  and  to  erect  and  complete,  for  the  use  and  convenience  of 
all  her  majesty's  liege  subjects,  across  the  said  drain  called  the  (Shire)  Drain 
on  the  northern  side  of  the  said  (North  Level  Main)  Drain,  to  connect 
together  the  northern  bank  of  the  said  (North  Level  Main)  at  the  place 
where  such  bank  was  intersected  by  the  said  (Shire)  Drain,  a  good  and  sub- 
stantial public  carriage  bridge  with  proper  and  sufficient  parapets  or  rail- 
fences  thereon,  and  a  proper  and  convenient  carriage,  shipway  or  slope  and 
approach  thereto  from  the  highway,  which  at  the  time  of  the  passing  of  the 
act  in  the  declaration  secondly  mentioned,  was  lying  on  the  southern  side  of 
the  said  (Shire)  Drain,  leading  from  (Tid  Gote)  in  the  said  act  mentioned 
towards  the  said  (Kinderley's  Cut)  ],  it  was  necessary  for  the  said  commis- 
sioners to  stop  and  choke  up  and  obstruct  the  said  (Shire)  Drain,  and  to 
keep  and  continue  the  same  so  stopped  and  choked  up  and  obstructed  for  a 
short  space  of  time,  in  order  to  pen  back  divers  large  quantities  of  the  water 
from  time  to  time,  during  such  space  of  time,  being  in  the  said  (Shire) 
Drain  ;  wherefore  the  said  •  Commissioners,  in  order  to  enable  them- 
selves to  place  and  fix,  and  cause  to  be  placed  and  fixed  such  weir  or  over- 
fall as  aforesaid,  and  to  erect  and  complete  such  bridge,  did,  after  the 
passing  of  the  said  several  statutes  and  before  the  commencement  of  this 
suit,  to  wit,  on  [4"c.],  stop,  choke  up  and  obstruct  the  said  (Shire)  Drain, 
and  did  keep  and  continue  the  same  so  stopped  and  choked  up  and  ob- 
structed for  a  short  space  of  time,  to  wit,  from  the  day  last  aforesaid  until 

and  upon  a  certain  other  day,  to  wit,  the  • day  of ,  a.  d. ,  the 

same  being  a  short  and  reasonable  space  of  time  for  the  purpose  aforesaid, 
which  are  the  supposed  grievances  in  the  declaration  mentioned ;  and  this 
the  defendant,  as  such  clerk  as  aforesaid,  is  leady  to  verify. 

[Coimsd's  signature. 

WAYS,  (or) 


Plea  denying  Plaintiff's  Right  of  Way. 

Commencement,  ante,  23.]  —  Says  that  the  plaintiff  ought  not  at  either 
of  the  said  times  when,  &c.,  hy  reason  of  his  possession  {y^  of  the  said  mes- 
suage with  the  appurtenants,  to  have  had  nor  ought  he  still  of  right  to  have 

(i)  See  forms  of  declarations  and  law  as  are  in  general  equally  applicable  in  an  ac- 

to    Ways,  ante,  631  to  633,  and  notes.     Ef-  tion  for  obstructing  a  way  ;  see  Rose.  Ev.6th 

feet  of  not  guilty,  anle,Q\2.     Under  a  tra.  ed.  Ind.  "Way."     As  to  justifying  specially, 

verse  of  the  general  allegation  of  right  in  the  seeanfe,  675,  note  (9).     Where  the  action  is 

declaration,    the   defendant   may   show    any  only  maintainable  because  of  special  damage, 

thing    which,    under   the    Prescription    Act,  ajite,  633,  Form  2,  not  guilty  would  not  deny 

rebuts  the  claim;  see  ontfi,  512,   obs.     The  \r.,ante,  "  Libel,"  p.  656, 

observations  upon  the   pleas  in  case  for  ob-  .  (i/)  Omit  the  words  in  italics  if  not  ia  the 

slructing  a  walercoune  {ante,  674,  note  (</),)  declaration,     iiee  ante,  632,  note  («). 
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the  said  supposed  way  from  [tlie  said  messuage,]  unto,  into  and  through  and 
over  the  said  close,  and  from  and  out  of  the  same  unto  and  into  the  said 
common  Mghivay,  and  so  back  again  from  the  said  highway,  unto  and  into, 
through,  over  and  along  the  said  close,  and  from  and  out  of  the  same,  unto 
and  into  the  said  messuage  of  the  T^\am\.\^  [describing  the  way  as  in  the  decla- 
ration,'] for  himself  and  his  servants  on  foot  or  with  horses,  cattle  and  car- 
riages, or  either  of  them  [this  depends  on  the  form  of  the  declaration,  (s)] 
to  go,  return,  pass  and  repass  every  year,  at  all  times  of  the  year,  at  his  and 
their  free  will  and  pleasure  in  manner  and  form  as  the  plaintiff  hath  above 
alleged;  and  of  this  the  defendant  puts  himself  upon  the  country,  $cc. 


WINDOWS.     See  "  Ancient  Lights,"  ante,  643. 


WITNESSES. 


See  the  declarations  against  a  witness  for  not  obeying  a  subpoena,  ante,  63.'?,  and 
law,  &c.  in  the  notes.  Forms  of  pleas,  Betteley  v.  M'Leod,  3  Bing.  N.  C.  405;  4 
Scott,  131.  Not  guilty  would  put  in  issue  only  the  default  or  breach  of  duty,  i.  e.  the 
non-attendance  alleged,  and  not  the  inducement  of  the  preliminary  proceedings.  It  is 
necessary  to  traverse  specially  the  allegation  in  the  declaration  that  plaintiff  had  a 
good  cause  of  action,  and  that  he  could  have  proceeded  to  trial  without  the  testimony 
of  defendant,  otherwise  those  facts  will  be  conclusively/  admitted ;  Needliam  v.  Fraser, 
3  D.  &  L.  190 ;  S.C.I  Com.  B.  815 ;  ante,  635,  note  (/c).  The  defendant  might  also 
deny  any  other  of  the  material  allegations  in  the  declaration,  as  that  the  plaintiff  im- 
pleaded the  said  G.  H. — that  be  prosecuted  out  of  the  said  Court  the  said  writ  of  sub- 
poena—  that  be  caused  to  be  shown  or  made  known  such  writ  to  the  defendant  a  reason- 
able time  before,  &c.,  see  Barber  v.  Wood,  2  Mood.  &  Rob.  172  ;  ante,  633,  note  (e); 
— that  be  paid  a  reasonable  sum  for  bis  costs  and  charges,  Sec,  ante,  634,  note  (A); — 
that  the  defendant's  testimony  was  material,  Src,  ante,  635,  note  (/); — or,  in  the  case 
of  an  action  for  not  attending  on  a  subjmna  duces  tecum,  he  might  deny  that  he  could 
have  produced  the  documents,  &c. ;  .or,  that  they  were  material. 


(z)  See  iitte,  632,  note  (i). 
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Obs.  Trover  (from  trouver,)  which  is  a  special  action  on  the  case,  per  Parke,  J.,  Smith 
V.  Goodwin,  4  B.  &  Ad.  420,  was  originally  a  form  of  action  designed  as  a  remedy 
for  thr  lose?'  against  i\\e  finder  of  goods,  who  refused  to  restore  them  on  demand, 
and  converted  them  to  his  own  use.  The  allegations  of  loss  and  finding  are  still 
retained  in  the  declaration,  but  are  now  fictitious,  and  not  traversable.  If  the 
defendant  has  been  guilty  of  a  conversion,  it  is  immaterial  how  he  became  pos- 
sessed of  the  goods,  whether  rightfully  or  wrongfully,  in  the  first  instance.  In 
this  action  the  plaintiff  does  not,  as  in  detinue,  {(mte,  500,)  claim  the  restoration 
of  the  goods  themselves,  but  only  damages  for  a  conversion  :  and  it  has  become 
the  usual  mode  of  trying  a  disputed  question  of  title  to  goods ;  see  3  Bla.  C. 
152  ;  1  Chit.  PI.  7th  ed.  "  Trover;"  Bac.  Ab.  "  Trover;"  3  Stark.  Ev.  3d  ed. 
"  Trover." 

This  action  lies  for  the  conversion  of  any  kind  of  personal  property,  or  the  un- 
divided part  of  a  chattel ;  but  it  does  not  lie  for  the  conversion  of  a  record, 
(which  is  not  private  property,)  or  for  fixtures  eo  nomine,  not  severed  from  the 
freehold;  MiushalL  v.  Lloyd,  2  M.  &  W.  450.  As  to  the  distinction  between 
trespass  and  trover,  see  Weeton  v.  Woodcock,  5  M.  &  W.  587 ;  S.  C.7  Dowl. 
853, 

In  order  to  maintain  trover  the  plaintiff  must  prove,  if  contested  by  the  defendant's 
pleas, — 1st,  His  property  in  the  goods  ;  2dly,  A  conversion  by  the  defendant. 

1.  Froperty  in  a  chattel  is  either  absolute  or  special,  Mackintosh  v.  Trotter,  3  M. 
&  W.  184;  Sheen  v.  Richie,  5  M.  &  W.  180;  either  the  absolute  owner  or  the 
special  owner,  (that  is  a  bailee,  carrier,  factor,  &c.)  may  sue  in  trover ;  with  this 
distinction,  that  the  former  must  sue  specially  in  case  for  an  injury  to  his  rever- 
sion, (see  Form  2,  ante,  610,)  if  the  conversion  occur  whilst  a  third  person  has 
an  outstanding  special  title  or  interest :  in  such  case  the  absolute  or  general 
owner  may  sue  as  reversioner  for  the  tort,  if  it  affect  his  reversionary  property, 
and  may  recover  damages  to  the  extent  of  his  loss ;  and  the  special  owner  may 
also  sue  separately  for  the  damage  he  sustains.  It  is  essential  in  trover  that  the 
plaintiff  should  have  the  possessory  title,  that  is,  the  right  to  the  immediate 
possession  of  the  goods,  Addison  v.  Round,  4  A.  &  E.  803  ;  and  therefore  where 
a  bill  of  sale  covenanted  that  the  assignor  should  retain  possession  of  goods  until 
default  in  payment  of  a  debt,  it  was  held  that  the  assignee,  not  having  de- 
manded it,  could  not  maintain  trover  for  the  goods  against  the  sheriff  for  taking 
them  in  execution;  Bradley  v.  Copley,  1  Com.  B.  685.  But  the  general  owner, 
and  (it  seems)  the  special  owner,  suing  in  trover,  need  not  show  that  he  was  in 
actual  possession  at  the  time  of  the  conversion ;  the  right  to  possession  is  suffi- 
cient:  2  Saund.  47,  notes;  1  Chit.  PI.  and  3  Stark.  Ev.  Ind.  "Trover."  The 
declaration  admits  a  lawful  possession  in  the  defendant  at  the  time  of  the  con- 
version, but  claims  a  right  of  possession  for  the  plaintiff,  then  it  complains  of  a 
conversion  by  the  defendant,  whicli  shows  that  the  plaintiff  asserts  a  right  of 
possession  at  the  time  of  the  conversion.  Per  Pattison,  J.,  White  v.  Teal,  12  A. 
&E.  112. 

The  ^wa/j<i/OMS  bailor  of  goods  may  sue  a  wrongdoer,  who  takes  them  from  the 
bailee  ;  IJicolls  v.  Bastard,  2  C.  M.  &  R.  659.  This  action  also  lies  against  a 
mere  wrongdoer  (not  deriving  any  power  or  authority  from  the  real  owner)  at 
the  suit  of  a  person  who  had  only  the  actual  possession  of  the  goods  at  the  time 
of  the  wrongful  taking  or  conversion ;  as  the  finder  or  gratuitous  bailee,  or 
borrower  of  goods,  id.  And  it  lies  at  the  suit  of  a  bailor  of  goods  against  the 
innocent  purchaser  from  the  bailee ;  Cooper  v.  Willmott,  1  Com.  B.  672 ; 
Metcul/e  v.  Lumsdcn,  1  C.  &  K.  309. 
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2.  The  Conversion  is  the  gist  of  this  action  ;  the  manner  in  which  the  defendant 
acquired  the  possession  is  inducement  and  immaterial.  A  conversion  does  not 
mean  a  destruction  of  the  goods,  nor  does  it  necessarily  import  an  acquisition 
of  property  in  the  defendant,  or  a  total  or  absolute  loss  of  the  goods  to  the  plain- 
tiff; but  it  consists  in  any  tortious  act  by  which  the  defendant  deprives  the 
plaintiff  of  his  goods,  either  wholly  or  but  for  a  time ;  2  Stark.  Ev.  8;59  ;  2 
Saund.  46,  47.  But  the  merely  wrongful  asportation  of  a  chattel  does  not 
amount  to  a  conversion,  unless  done  with  intent  to  convert  it  to  the  use 
of  defendant  or  another,  or  it  either  changes  or  destroys  the  quality  of  the 
chattel;  Fotdds  v.  Willoughhij,  S  M.  &  W.  840.  So  a  mere  refusal  to  allow 
plaintiff's  servant  to  come  on  the  close  of  the  defendant  to  take  away  property 
of  the  plaintiff  does  not  amount  to  a  conversion;  T/iurowgood  v.  Robinson,  6 
Q.  B.  769;  and  see  Need/iam  v.  Rmcbone,  6  Q.  B.  771,  note;  and  Milgate 
V.  Kebble,3  M.  &  G.  100.  A  conversion  may  be  either,  1st,  by  wrongfully 
taking  goods ;  2dly,  by  some  other  illegal  ussuvtplion  of  ownership,  or  by  illegally 
rising  or  misusing  goods;  or  3dly,  by  a  wrongful  detention;  see  1  Chit.  PI.  Ind. 
"  Trover,"  where  these  grounds  of  conversion  are  discussed  ;  2  Saund.  47,  notes; 
3  Stark.  Ev.  8d  ed.  "  Trover."  What  act  will  amount  to  a  conversion  when 
proved  is  a  question  o?  laio ;  id.  "  The  ordinary  presumptive  proof  of  a  con- 
version consists  in  evidence  of  a  demand  of  the  goods  by  the  plaintiff,  and  a 
refusal  to  deliver  them  by  the  defendant,  who  has  possession  of  them.  A  con- 
version is,  it  seems,  a  presumption,  which,  in  point  of  law,  a  jury  ought  to  make 
from  such  evidence,  unexplained  by  circumstances,  but  it  is  a  presumption  in 
law  and  fact,  and  if  the  jury  simply  find  the  fact  of  a  demand  and  refusal,  the 
Court  cannot  infer  a  conversion.  This  proof  is  always  necessary  where  the 
goods  came  laivfulli/  into  the  defendant's  possession  ;  as  by  finding,  or  upon  a 
bailment,  or  delivery  by  the  owner;  but  it  is  unnecessary  where  a  tortious 
taking  of  the  goods  can  be  proved.  Previous  to  the  proof  of  a  demand  and 
refusal,  evidence  of  the  possession  by  the  defendant  is  essential;  and  proof  of  a 
possession  by  a  servant  of  the  defendant  is  insufficitnt,  unless  it  be  proved  that 
he  was  his  agent  for  the  purpose,  or  that  the  agent  was  employed,  and  the  goods 
delivered  in  the  course  of  trade.  Thus  a  delivery  to  the  servant  of  a  pawn- 
broker in  the  shop  is  evidence  of  a  delivery  to  a  pawnbroker;"  2  Stark.  Ev. 
3d  ed.  tit.  "  Trover."  The  demand  and  refusal  must  be  absolute  and  un- 
quahfied;  Plulpot  v.  Kcllei/,  3  Ad.  &  E.  106;  Ruslncorlh  v.  Tui/lor,  3  Q.  B. 
699.  But  an  offer  to  deliver  up  property,  accompanied  by  a  condition  which 
the  holder  has  no  right  to  impose,  amounts  to  a  conversion  ;  Davics  v.  Vernon, 
6  Q.  B.  443.  Refusal  on  account  of  the  goods  having  been  attached  in  the 
defendant's  hands  by  a  foreign  attachment;  Verrell  v.  Robinson,  2  C.  M.  &  R. 
495.  A  refusal  founded  on  a  claim  of  right  is  evidence  of  a  conversion,  though 
defendant  have  a  lien  on  the  goods  ;   Canute  v.  Sparton,  8  Sc.  N.  R.  714. 


1.   Common  Declaration  in  Trover,  (a) 

Commencement,  ante,  5.]  For  that  whereas  the  plaintiff  heretofore,  to 
wit,  on  \j8fC.  any  day  before  wr'tt,~\  was  lawfully  possessed  as  of  his  own  pro- 
perty (6)  of  certain  goods  and  chattels,  [or  '•  deeds  and  writings,"  or  "  bills 


(a)  See  Form,  &c.,  by  liiisband  and  wife,  to  personalty,  Stepli.  4t]i  ed.  345;  but  in  tro- 
Auliiig  V.  Whiclier,  6  A.  &  E.  '259.  Against  ver  the  above  form  is  usual,  and  (it  seems) 
husband  and  wife  on  a  conversion  by  the  necessary  ;  and  it  is  said  to  have  been  de- 
latter,  Catteral  v.  Kention,  3  Q.  H.  310.  cided  that  the  omission  of  the  vvouls  "  as  of 
What  evidence  of  a  joint  conversion  by  seve-  his  proper  goods,"  or  "  of  his  own  property," 
ral  defendants,  Alkin  v.  Slater,  1  C.  Sc  K.  though  cured  by  verdict,  is  fatal  after  a  juilg- 
356.  ment   by    default ;    Swallow    v.    Aiincliff,    2 

(b)  Tn  general  the  words,  "  goods  of  the  Selw.  N.  P.  1349,  n.  tit.  " 'I'rover,  111."; 
plaintilT"   are  a  sufficient  allegation  of  title  1  Chit.  I'l.  7ih  c<l.  393,  note  (h). 
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of  exchange,"  as  the  case  may  he']  to  wit,  (c)  of  great  value,  to  wit,  of 

the  value  of  £ ;  and  being  so  possessed  thereof,  the  plaintiff  afterwards, 

to  wit,  on  the  day  and  year  last  aforesaid,  casually  lost  the  said  goods  and 
chattels  out  of  his  possession,  and  the  same  then  came  to  the  possession  of 
the  defendant  by  finding ;  Yet  the  defendant  *  well  knowing  the  premises, 
but  intending  to  injure  the  plaintiff  in  this  behalf,  hath  not  as  yet  delivered 
to  the  plaintiff  the  said  goods  and  chattels,  or  any  of  them,  or  any  part 
thereof ;  and  the  defendant  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  converted  and  disposed  thereof  to  his  own  use ;  To  the  plaintiff's 
damage  {d)  of  £ ,  and  therefore  he  brings  his  suit,  &c. 


2.  £1/  Assignees  of  a  Bankrupt  or  Insolvent  for  a  Conversion  before 
the  Bankrujjtcy  or  Insolvency,  (e) 

Commencement,  ante,  11,  Form  7.]  For  that  whereas  the  said  E.  F.  "be- 
fore he  became  a  bankrupt,"  [or  "  before  his  estate  and  effects  became  and 
were  vested  in  the  plaintiffs  as  such  assignees  as  aforesaid,  by  order  in  that 
behalf  made  by  the  Court  for  the  Relief  of  Insolvent  Debtors  in  England, 
according  to  the  form  of  the  statutes  in  such  case  made  and  provided,"  (/)] 


(c)  A  general  description  of  a  deed  or  bill 
is  sufficient,  and  the  date  need  not  be  men- 
tioned ;  Cro.  Car.  262 ;  Bac.  Ab.  Detinue, 
B.  In  an  action  for  an  injury  to,  or  for  the 
conversion  of,  goods,  their  quantity  or  num- 
ber, quality  and  value,  should  be  stated,  as 
"  twenty  tables,  twenty  chairs,"  &c.,  but  a 
more  particular  description  of  the  nature  or 
quality  of  tbe  goods  need  not  be  given ;  1 
Saund.  333.  n.  7  ;  2  Saund.  74,  n.  1 ;  1  Chit. 
PI.  391,  7th  ed.;  Steph.  5th  ed..  Index.  A 
declaration  in  trover  for  "  divers  goods  and 
chattels"  would  be  substantially  bad  ;  id.  ; 
Pope  V.  Tillman,  7  raunt.642.  And  it  seems 
that  a  declaration  for  ten  ''  articles  of  house- 
hold furniture,"  or  ten  "  articles  of  wearing 
apparel,"  is  also  bad  on  demurrer  ;  Holmes 
V.  Hodgson,  8  ftloor,  379.  Trover  for  "  a 
ship  with  the  apparel  and  appuitenances," 
the  plainlifT  having  failed  as  to  the  ship,  was 
not  allowed  to  set  up  a  distinct  title  to  a  new 
boat  and  cordage  ;  bhannon  v.  Owen,  \  M. 
&  R.  392.  Trover  for  "  twenty  acres  of 
barley,"  held  good,  as  only  designating  the 
quantity  of  corn  ;  Joycev.  Hayman,  1  Alcock 
&  Napier,  22,  (Irish).  It  is  not  advisable 
to  enumerate  too  many  goods,  because  the 
defendant  may  have  the  verdict  entered  for 
him  as  to  those  not  proved ;  Williams  v. 
Greut  Western  Railway  Company,  1  D.  N.S. 
16. 

(d)  The  damages  should  be  the  value  of 
the  goods  at  the  lime  of  the  conversion  ; 
Mercer  v.  Jones,  3  Camp.  477 ;  Davis  v. 
Oswell,  7  C.  &  P.  804;  or  it  seems  at  any 


subsequent  time,  at  the  discretion  of  the 
jury  ;  Greening  v.  Wilkinson,  1  C.  &  P.  625. 
The  defendant  cannot,  on  not  guilty,  prove 
title  in  another,  to  mitigate  damages;  Finch 
V.  BUmnt,  7  C.  &  P.  478.  If  the  plaintiff 
claim  special  damages,  that  is,  damages  not 
necessarily  consequent  on  the  conversion,  he 
should  charge  them  in  his  declaration  ;  Moon 
v.  Haphael,  2  Bing.  N.  C.  310;  Davis  v. 
Oswell,  7  C.  &  P.  804;  Bodley  v.  Reynolds, 
15  L.  J.  Q.  B.  219.  Damages  in  trover  by 
assignee  of  bankrupt  against  sheriff.  White- 
house  v.  Atkinson,  3  C.  &  P.  344.  In  trover 
for  an  unstamped  guarantee,  it  was  held  that 
the  damages  should  equal  what  might  have 
been  recovered  on  it  if  properly  stamped; 
M'Leod  V.  M'Ghie,  2  M.  6t  G.  326. 

(e)  This  form  is  proper  where  there  was  a 
clear  conversion  before  the  act  of  bankruptcy 
for  which  the  bankrupt  might  have  maintained 
trover.  In  most  instances  the  next  form  is 
appropriate  where  there  is  any  doubt  whether 
the  conversion  was  not  after  the  bankruptcy, 
and  it  may  be  added  as  a  second  count  without 
violating  the  new  rules;  Lackington  v.  Vines, 
1  D.  &  L.  716.  What  evidence  will  support 
the  latter  count;  Edwards  v.  Hooper,  11  M. 
&  W.  366.  Whenever  the  bankrupt  could 
have  maintained  the  action,  in  case  no  bank- 
ruptcy had  intervened,  the  depositions  are 
conclusive  evidence  under  6  Geo.  4,  c.  16, 
s.  92  ;  Alsager  v.  Close,  10  M.  &c  W.  576  ; 
ante,  246,  247,  obs. 

(}■)  See  ante,  66,  note  (l). 
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to  wit,  on  [c^-c],  was  lawfully  possessed  as  of  his  own  property,  of  [^-c.  see 

supra,  note  (c).  Form  1],  of  great  value,  to  wit,  of  the  value  of  £ ,  and 

being  so  possessed  the  said  E.  F.  afterwards  and  "  before  he  became  a 
bankrupt,"  [or  "  before  his  estate  and  effects"  S^c.  as  before,']  to  wit,  on  the 
day  and  year  aforesaid,  casually  lost  the  said  goods  and  chattels  out  of  his 
possession,  and  the  same  then  came  to  the  possession  of  the  defendant  by 
finding;  Yet  the  defendant  well  knowing  the  premises,  but  intending  to 
injure  the  said  E.  F.  and  the  plaintiffs  as  assignees  as  aforesaid  respectively, 
hath  not*  as  yet  delivered  to  either  of  them  the  said  goods  and  chattels,  or 
any  of  them  or  any  part  thereof,  and  the  defendant  afterwards  and  before 
"  the  said  bankruptcy,"  [or  "  before  the  estate  and  effects"  &rc.  as  before,] 
to  wit,  on  [Sf-c],  converted  and  disposed  thereof  to  his  own  use ;  To  the 
damage  [SfC.  conclude  as  ante,  11,  Form  7. 


3.  By  Assignees  for  a  Conversion  after  the  Bankruptcy. 
Commencement,  ante,   11,  Form  7.]     For  that  whereas   the  plaintiffs  as 
assignees  as  aforesaid,  after  the  said  E.  F.  became  a  bankrupt,  {g)  to  wit, 
on  [Sfc.],  were  lawfully  possessed  of  certain  goods  and  chattels,  to  wit,  [t^c] 

of  great  value,  to  wit,  of  the  value  of  £ [or  if  this  be  used  as  a  second 

count  state,  "  of  the  like  number,  quantity,  quality,  description  and  value  as 
the  said  goods  and  chattels  in  the  said  first  count  mentioned,"]  as  of  the 
property  of  the  plaintiffs  as  assignees  as  aforesaid,  and  being  so  possessed 
thereof  the  plaintiffs  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
casually  lost  the  said  ["  last  mentioned "]  goods  and  chattels  out  of  their 
possession,  and  the  same  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, came  to  the  possession  of  the  defendant  by  finding ;  Yet  the  defend- 
ant [as  in  Form  \  from  the  asterisk,  writing  "plaintiffs"  for  "  plaintiff," 
and  stating  that  the  defendant  converted  the  goods  "  after  the  said  E.  F. 
became  a  bankrupt ;"  conclude  as  ante,  12,  Form  7. 


4 .  By  Executors  for  a  Conversion  in  the  Testator's  Lifetime,  {h) 
Commencement,  ante,  15,  Form  16.]     For  that  whereas  the  said  E.  F.  in 
his  lifetime,  to  wit,  on  [c^c.],  was  lawfully  possessed  as  of  his  own  property 
of  divers  goods  and  chattels,  to  wit,  [t^c]  of  great  value,  to  wit,  of  the  value 

of  £ ;  and  being  so  possessed  thereof,  the  said  E.  F.  then  casually  lost 

the  said  goods  and  chattels  out  of  his  possession,  and  the  same  afterwards, 
and  in  tlie  lifetime  of  the  said  E.  F.,  to  wit,  on  the  day  and  year  aforesaid, 
came  to  the  possession  of  the  defendant  by  finding ;  Yet  the  defendant  well 

(^)   Counts  similar  to  this  and   the  last,  66.     See  also  2  ChiU  PI.  7lh  ed.  642. 

applicable  to  the  case  of  assignees  of  an  in-  (h)  See2  Saund.  47  k,  116.    Similar  forms 

solvent  debtor,  may  easily  be  tramed  with  the  by  an  adnunistiaior  may  easily  be  framed; 

aid  of  the  last  count;  and  see  Form  3,  ante,  ante,  9,  I'oini  1,  and  see  note  ^i).  "iife,  113. 
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knowing  the  premises,  but  intending  to  injure  the  said  E.  F.  in  his  lifetime, 
and  the  plaintiff  as  executor  as  aforesaid,  after  the  death  of  the  said  E,  F., 
did  not  deliver  the  said  goods  and  chattels,  or  either  of  them  or  any  part 
thereof,  to  the  said  E.  F.  in  his  lifetime,  nor  hath  he  delivered  the  same  or 
any  part  thereof  to  the  plaintiff  as  executor  as  aforesaid  since  the  death  of 
the  said  E.  F.,  and  the  defendant  afterwards  and  in  the  lifetime  of  the  said 
E.  F..  to  wit,  on  \_SfC.']  aforesaid,  converted  and  disposed  of  the  said  goods 
and  chattels  to  his  own  use.  {_Add  the  next  form  as  a  second  count  if  it  be 
not  clear  that  the  conversion  mas  in  the  testator's  lifetime.^  To  the  damage 
[^^c.  conchide  and  add  profert  as  ante,  15,  Form  16. 


5.  JBy  an  Executor  for  a  Conversion  after  the  Testator  s  Death. 

Commencement,  ante,  1-5,  Form  16.]  For  that  whereas  [also]  the  plaintiff, 
as  executor  as  aforesaid,  afterwards  and  after  the  death  of  the  said  E.  F.,  to 
wit,  on  [<5'c.],  was  lawfully  possessed  of  divers  goods  and  chattels,  to  wit, 

[^'c],  of  great  value,  to  wit,  of  the  value  of  ^ ,  \_or,  if  this  be  used  as  a 

second  count,  state  "  of  the  like  number,  quantity,  quality,  description  and 
value  as  the  said  goods  and  chattels  in  the  said  first  count  mentioned,"]  as 
of  his  property  as  such  executor  as  aforesaid,  and  being  so  possessed  thereof, 
the  plaintiff  afterwards,  to  wit,  on  [<^c.]  last  aforesaid,  casually  lost  the 
said  ["last  mentioned"]  goods  and  chattels  out  of  his  possession,  and  the 
same  then  came  to  the  possession  of  the  defendant  by  finding ;  Yet  the 
defendant  \_as  in  Form  1  from  the  asterisk,  and  stating  that  the  defendant  con- 
verted the  goods  "  after  the  death  of  the  said  E.  F.  ;"  conclude  as  ante,  15, 
Form  16. 


6.  Trover  against  an  Executor  for  a  Conversion  by  the  Testator,  (i) 
Commencement,  ante,  15,  Form  18.]  For  that  whereas  the  plaintiff  in  the 
lifetime  of  the  said  E.  F.,  to  wit,  on  \_SfC.'],  was  lawfully  possessed  [<^c.  pro- 
ceed as  in  Form  1  to  the  end,  using  the  words  "  E.  F.  in  his  lifetime,"  instead 
of  the  word  "  defendant,"  and  in  stating  the  conversion  allege  "and  within  six 
calendar  months  next  before  the  death  of  the  said  E.  F."]  to  wit,  on  \8fC., 
and  after  the  conversion  and  before  the  words  "  To  the  damage"  SfC.  state  "  and 
the  plaintiff  further  saith,  that  this  action  was  commenced  within  six  calendar 
months  next  after  the  defendant  as  executor  as  aforesaid  took  upon  himself 
the  administration  of  the  estate  and  effects  of  the  said  E.  F.'' 

(i)  3  &  4  Will.  4,  c.  42,  s.  2. 
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I 


1.  OBSERVATIONS  ON  THE  PLEAS  OF  "NOT  GUILTY"  AND  "NOT 
POSSESSED"  IN  TROVER. 


1.  Not  Guilty. — "  In  an  action  for  converting  the  plaintiff's  goods,  the 
plea  of  not  guilty  will  operate  as  a  denial  of  the  conversion  only,  and  not  of 
the  plaintiff's  title  to  the  goods." — New  Rules. 

It  was  at  first  decided  under  this  rule,  that  not  guilty  denies  the  mere  fact 
of  an  actual  taking  or  dealing  with  the  goods,  and  not  its  wrongful  character, 
which  if  intended  to  be  justified  should  be  pleaded  specially,  Stancliffe  v. 
Hardwick,  2  C.  M.  &  R.  1  ;    Fernon  v.  Shipton,  2  M.  &  W.  9  ;  Pearson  v, 
Rogers,  9  A.  &  E.  303 ;    but  in  Kynaston  v.  Crouch,  14  M.  &  W.  272, 
Parke,  B.,  said,  "  I  have  very  great  doubt,  to  say  the  least  of  it,  whether  we 
were  right  in  our  judgment  in  Slancliffe  v.  Hardivick  upon  that  part  of  the 
case;"  and  the  same  learned  baron  observed  in  Whitmorev.  Green,  13  M. 
&  W.  1 07,  "  We  came  to  an  erroneous  conclusion  in  Stancliffe  v.  Hardwick, 
that  the  new  rules  have  made  any  difference  as  to  the  meaning  of  a  con-            <^^^.^.^^ 
version;"  and  Alderson,  B.,  observed  in  the  same  case,  "Not  guilty  and^^^^^  ^^^ 
not  possessed  together  make  up  the  old  not  guilty,  and  whatever  might  be ^  yti,-*^^.,:— -• 
given  in  evidence  under  not  guilty  before  the  new  rules  («)  may  be  proved  '*--    C-'--'-'/'*^ 
under  one  or  the  other  of  them  ;"  accordingly  in  that  case  it  was  held  that  2^-^  S   -^^-^ 
a  sheriff  who  sells  before  fiat  under  a  fi.  fa.,  after  a  secret  act  of  bankrupty,  __I 'Jl — : 


of  which  at  the  time  of  the  seizure  the  execution  creditor  had  no  notice,  only  >i24,^  re- 
does a  lawful  act  under  2  &  3  Vict.  c.  29,  and  therefore  is  not  guilty  of  any  .^*— '    -^ 
wrongful  conversion,  (h)    In  Wilkinson  v.  U'halley,  5  M.  &  G.  590,  the  plaintiff     7^^^    y, 
delivered  a  bill  to  the  defendant  to  get  discounted,  which  he  effected,  and    ^ /^  j-^^ 
then  the  plaintiff  brought  trover  for  it,  and  it  was  held  that  the  defendant  ^^,,_^^_^  <,  ^ 
was  entitled  to  the  verdict  under  the  plea  of  not  possessed,  and  per  Cresswell  ^^^--^^ — < 


(n)  These  observations  are  not,  it  is  con-  fendant),  and  that  the  plaintiff  had  not  pro- 

ceiveil,  meant  lo  apply  to  such  pleas  as  accord  secuted    the   thief  to  conviction,   should    be 

and  s:\lisfaclion,  or  the  statute  of  limitations  ;  specially  pleaded. 

see  Cro.  Car.  245;   1   Lutw.  99.     In  Com.  (6)  The  same  opinion,  viz..  that  a  plea  in 

Uig.,  Action   upon   the   Case  upon  Trover,  trover,  justifying  a  conversion  in  fact  only, 

cIj,  it  is  said,  "  In  trover  the  defendant  can  was  incorrect,  seems  to  have  been  entertained 

plead  nothing  but  not  guilty  or  a  lelease."  In  by  Littledale,  J.  against  the  rest  of  the  Court 

WhMe  V.  Spettii^He,  13  iM.  &  W.  603,  it  was  ofQ.  B.;  ircediiig  v.ylWric/i,9  A.&  E.866  ; 

held  that  the  defence  that  the  goods  had  been  jtost,  689,  obs. 
stolen  from  the  plaintitl"  (unknown  to  the  de- 
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and  Coltman,  JJ.,  on  not  guilty  also.  In  Higgins  v.  Thomas,  15  L.  J.  261, 
Q.  B.,  a  plea  that  the  plaintiff  and  defendant  were  joint  owners  of  the  goods 
was  held  bad,  on  the  ground  that  under  the  declaration  two  kinds  of  con- 
version in  fact  might  be  proved,  1st,  a  mere  taking  of  the  goods;  and  2nd, 
their  total  destruction  ;  now  the  first  would  be  justified  if  the  plaintiff  and 
defendant  were  joint  owners,  but  in  that  case  the  plea  would  confess  only  a 
coversion  in  fact,  and  not  one  of  a  wrongful  character;  and  the  second  could 
not  be  justified  at  all.  But  under  not  guilty  the  plaintiff's  property  in  the 
goods  cannot  be  contested  ;   Barton  v.  Brown,  5  M.  &  W.  298. 

In  conformity  with  the  above  principles,  it  would  seem  that  the  defendant 
might  show  under  not  guilty  the  facts  pleaded  specially  in  Bonzi  v.  Stewart, 
7  M.  &  G.  746  ;  S.  C.  2  D.  &  L.  836 ;  viz.  that  the  defendant  bought  the 
goods  of  plaintiff's  agent,  entrusted  (under  5  &  6  Vict,  c.  39),  with  authority 
to  sell  them  ;  so  leave  and  license  either  from  the  plaintiff  himself,  or  from  a 
person  who  was  jointly  interested  in  the  goods  with  him,  (c)  or  by  a  bank- 
rupt or  insolvent  whom  the  plaintiff  represents  as  assignee,  {d)  would  seem 
(as  negativing  a  wrongful  conversion)  to  be  admissible  under  not  guilty ; 
as  would  also  a  justifiable  taking  of  the  goods,  such  as  a  distress  for  rent, 
or  for  damage  feasant,  (e)  or  toll  due,  see  Wehb  v.  Trip,  1  Dowl.  N.  S.  589; 
Com.  Dig.  Act  on  Case,  "  Trover,"  G.  6  ;  or  by  a  sheriff  under  a  fi.  fa,  (/) 
Ascue  V.  Sanderson,  Cro.  Eliz.  433 ;  Bacon's  Abridg.  *'  Trover,"  F.  2 ;  or 
by  an  execution  creditor  setting  such  sheriff  in  motion,  (g)  Turquand  v.  Ham- 
trey,  9  M.  &  W.  727  ;  Cheston  v.  Gibbs,  12  M.  &  W.  1 11 ;  S.  C.  1  D.  &  L. 
420  J  or  by  a  bailiff  that  he  acted  under  an  attachment  out  of  the  county 
court,  to  compel  the  plaintiff  to  appear  there  by  seizing  his  goods.  (A) 

2.  Not  possessed.^  This  plea  denies  the  two  assertions  which  are  con- 
tained in  a  declaration  of  trover,  (ante,  p.  678,  obs.  ;  White  v.  Teal,  12  A. 
&  E.  113);  viz.  1,  the  plaintiff's  right  of  property  in  the  goods;  and  2, 
his  right  of  ])ossession  at  the  time  of  the  conversion.  If  the  defendant  has 
a  lien  on  the  goods,  that  negatives  the  latter  of  these  propositions,  and 
therefore  may  be  given  in  evidence  under  this  plea;(i)  Owen  v.  Knight,  4 
Bing.  N.  C.  54  ;    White  v.  Teal,  suj>ra ;  and  see  Mason  v.  Farnell,  12  M.  &  W. 

(c)  Pleaded  specially  in  ivicran  V.  Sandei-s,  1  Bing.  N.  C.  721  ;  Legg  v.  Evans,  6  M. 
5  A.  &  E.  515.  &  W.  36.     See  plea,  to  trover  by  assignees, 

(d)  Pleaded  specially  xaJackson  v.  Thomp-  justifying  under  a  fi.  fa,  against  the  bankrupt 
son,  2  Q,  B.  887  ;  and  similar  special  pleas  before  fiat,  and  without  notice  of  the  act  of 
in  Hunt  v.  Robins,  3  Q.  B.  300,  bankruptcy,  and  replication  that  the  judgment 

(e)  Pleaded  specially  in  Weeding  v.  Abil-  was  on  a  warrant  of  attorney  given  by  way 
bol,  9  A.  &  K.  861.  See  the  observations  of  fraudulent  preference;  Aldred  v.  Constable, 
of  Parke,  B.,  on  this  case,  Unwin  v.  St.  Quin-  4  Q.  B.  676  ;  Scotl  v,  Lewis,  7  C.  6c  P.  347. 
tin,  11  M.  6c  VV.  281  ;  and  Gregory  v.  Duke  (/i)  Pleaded  specially  in  Brown  v.  Copleu, 
of  Brunswick,  6  M.  &  G.  218,  note(a).  7  M,  &  G.  558;  the  plaintiff  replied  that  "a 

(■/)  Pleaded  specially,   Whitmore  v.  Ro-  supersedeas  had  issued,  and  the  Court  held 

bertson,  8  M.  &  VV.  463  ;  liawdim  v.  Went-  that  the  sheriff  was  not  liable  for  the  tort  of 

uwt;i,10M.&  W.  36;  S.C.2  D.N.S.287;  the  bailifl' after  the  supersedeas  had  issued. 
and  in  the  cases  cited  post,  685,   note  (fc).  (i)  '1  his    however    has    been   doubled   by 

The  observations  in  Saviuel  v,  Duke,  3  M.  ic  Alderson,  B.,  in  White  v.  Speltigne,  13  M.  & 

\V.  630,  can  scarcely  be  supported  consistent-  VV.  603  ;  and  see  Baruewall  v.  Williams,  7 

ly  with  more  recent  cases.  M.  &  G.  403. 

(g)  Pleaded  specially,  KeUey  v.  Winter, 
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G74;  Scarfe  v.  Morgan,  4  M.  &  W.  273  ;  Brandao  v.  Barnett,  1  M.  &  G. 
908.  So  may  a  detention  because  the  goods  are  subject  to  a  toll  which  has 
not  been  paid  ;  Turquand  v.  Hawtrey,  1  Dowl.  N.  S.  925. 

As  instances  of  facts  showing  that  the  plaintiff  had  no  right  of  property  in 
the  goods  at  the  time  of  the  conversion,  may  be  mentioned  the  following ; 
that  before  the  conversion  he  had  parted  with  his  property,  title  or  possessory 
right,  and  had  none  left  to  enable  him  to  sue,  Vernon  v.  Shipton,  2  M.  &  W. 
11,  That  the  goods  really  belong  to  third  persons;  thus  in  trover  by  a 
bankrupt  against  a  sheriff  for  seizing  his  goods,  the  latter  may  show  that 
the  goods  really  belong  to  the  plaintiff's  assignees ;  Leake  v.  Loveday,  4 
M.  &  G.  972 ;  5.  C.  2  D.  N.  S.  632 ;  and  see  Unwin  v.  St.  Quintin,  11  M. 
^  W.  277  ;  5.  C.  2  D.  N.  S.  790.  So  in  trover  against  the  assignees  of  a 
bankrupt,  the  defendants  may  show  under  this  plea  that  the  goods  were  in 
the  bankrupt's  possession  as  reputed  owner,  and  thus  passed  to  the  assignees 
under  the  6  Geo.  4,  c.  16,  s.  72  ;  Isaac  v.  Belcher,  5  M.  &  W.  139  ;  S.  C. 
8  C.  &  P.  714;  Edwards  v.  Scott,  1  M.  &  G.  9(>2.  So  where  a  party  con- 
veys his  goods  to  another  by  a  deed  or  bill  of  sale  which  is  fraudulent 
against  creditors,  (as  to  which,  see  Chit,  on  Contr.  Index,  "  Fraud  ;"  Chit. 
Coll.  Stat.  "  Fraudulent  Conveyances,"  p.  384  ;  2  Harr.  Ind.  "  Deed  ;") 
such  deed,  &c.,  passes  no  property  in  the  goods,  and  therefore  a  sheriff 
under  a  writ  of  execution  against  the  assignor  is  bound  to  seize  the  goods, 
Imray  v.  Magnay,  11  M.  &  W.  275  ;  1  Chit.  Arch.  8th  ed.  590;  and  if 
afterwards  sued  in  trover  by  the  pretended  assignee,  he  may  give  the  facts  in 
evidence  under  the  above  plea;  Howarth  v.  Tollemache,  4  M.  &  G.  429; 
Nicolls  v.  Bastard,  2  C.  M.  &  R.  659,  per  Parke,  B.  So  a  sheriff  when 
sued  by  the  assignees  of  a  bankrupt  may  give  in  evidence  under  this  plea, 
that  he  seized  the  goods  under  afi.J'a.  against  the  bankrupt  before  fiat  and 
without  notice  of  the  bankruptcy;  Unwin  v.  St.  Quintin,  11  I\I.  &  W.  277; 
Belcher  v.  Magnay,  12  M.  &  W.  102.  {k) 

Tlie  defendant  might  also  show  under  this  plea  that  the  plaintiff  as  owner 
had  let  the  goods  for  an  unexpired  term,  or  that  he  had  voluntarily  allowed 
a  third  person  to  sell  them  to  the  defendant,  Gregg  v.  Jf'ells,  10  A.&  E.  90  ; 
or  a  stoppage  in  transitu  before  they  reached  the  plaintiff,  Jackson  v.  N^icholl, 
4  B.  N.  C.  508  ;    Wentworlh  v.  Outhwaite,  10  M.  &  W.  436. 

In  order  to  narrow  the  issue  at  the  trial  by  compelling  the  plaintifl 
to  take  issue  on  a  single  fact,  it  may  sometimes  be  judicious  to  plead  the  facts 
specially,  giving  colour  to  the  plaintiff  (see  po*/,  685,  Form  2.)  The  forms  in 
the  cases  referred  to,  ante,  p.  684,  notes,  would  assist  in  framing  such  a 
plea,  but  it  would  not  be  allowed  along  with  the  plea  of  "  not  possessed." 


(k)  See. special  pleas  taking  this  defence  W.  Ill,  that  the  judgment  was  on  a  war- 
in  those  cases,  and  in  LdmujuU  v.  Lawley,  6  rant  of  attorney  executed  by  the  bankrupt 
M.&  \V.286;  Moore  \.  Flullips.l  Rl.it  W.  after  the  aclof  bankruptcy,  within  two  months 
636;  Aldred  v.  Constable,  6  Q.  B.  370;  of  the  sale,  and  that  the  sheiill'  sold  after 
Belcher  v.  Magnaii,  12  M.  6t  \V.  102  ;  and  notice, 
see  replication  in  Cheston  v.  Gibbs,  12  M.  & 
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PLEA  OF  NOT  GUILTY.     See  form,  ante,  p.  642. 


NOT  POSSESSED. 


1.  Plea  that  the  Plaintiff  was  not  possessed  of  the  Goods.  (Z) 
1 .  Not  guilty,  ante,  642.]  2.  And  for  a  further  plea  in  this  behalf,  [to  the 
last  count  of  the  said  declaration],  the  defendant  saith  that  the  plaintiff  was  not 
at  the  said  time  when,  [4-c.],  possessed  of  the  said  goods  and  chattels  in  the 
said  [last  count  of  the]  declaration  mentioned,  or  either  of  them,  or  any  part 
thereof,  as  of  his  own  property,  in  manner  and  form  as  the  plaintiff  hath 
above  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the  country,  &c. 


2.  Plea  of  Property  in  the  Defendant ;  namely,  that  the  Tree  grew 
on  a  Close,  of  which  Defendant  was  seised  in  fee,  wherefore  he  cut 
it  and  delivered  it  to  R.  R.,  who  delivered  it  to  Plaintiff,  from 
whom  Defendant  took  it ;  giving  express  colour,  (m) 
1.  Not  guilty,  ante,  642,]  2.  And  for  a  further  plea  in  this  behalf,  the  de- 
fendant saith  that  before  the  said  time  when,  &c.,  to  wit,  on  [8fC.'\,  he,  the 


(V)  Not  guilty  will  not  put  the  plaintiff's 
title  to  the  goods  in  issue  even  to  mitigate 
damages,  Finch  v.  Bhunt,  7  C.  &  P.  478; 
Speck  V.  Phillips,  5  M.  &  W.  286,  per  Al- 
derson,  J.  The  issue  in  this  plea  is  dis- 
tributive, and  may  be  found  partly  for  the 
plaintiff  and  partly  for  the  defendant ;  Rout- 
ledge  V,  Abbott,  8  A.  &  E.  592.  Plea  that 
the  goods  were  not  "  the  property  of  the 
plaintiff,"  concluding  to  the  country,  is  bad 
on  special  demurrer,  as  an  informal  plea  of 
"  not  possessed  ;"  but  will,  it  issue  be  joined, 
be  sufficient  to  raise  the  question  of  right  of 
possession,  as  well  as  the  question  of  right  of 
property ;  see  per  Parke,  B.,  Samuel  v.  Mor- 
ris, 6  C.  &  P.  620. 

(m)  This  form  was  held  good  on  demurrer 
in  Morant  v.  Si^n,  2  M.  &  VV.  95.  The 
colour  given  prevents  it  being  a  mere  argu- 
mentative denial  of  the  property  in  the  plain- 
tiff; see  Com.  Dig.  "  Pleader,"  E.  14  ;  and 
see  the  above  case  commented  on  in  Acraman 
V.  Cooper,  10  M.  &  W.  585  ;  S.C.2  U.  N.  S. 
495.  See  a  plea  framed  on  the  same  prin- 
ciple in  an  action  by  a  lord  of  a  manor 
against  a  copyholder,  justifying  taking  coals 
CD  the  ground  of  a  custom  for  the  copyhold 
tenants  to  have  them;  Auglesea  v.  Hatherton, 
10  M.  &  W.  218  ;  and  see  Uiiwin  v.  St. 
Quintin,  11  M.  &  W.  277;  and  Cooper  v. 
Shepherd,  15  L.J.  237,  C.  P. 

In  some  cases  the  real  facts   themselves 


give  implied  colour,  that  is,  invest  the  plain- 
tiff with  a  colourable  title;  Ward  v.  Robins, 
15  M.  &  W.  237.  "  To  an  action  of  tres- 
pass for  taking  the  plaintiff's  corn,  the  de- 
fendant may  plead  in  confession  and  avoid- 
ance that  he  was  rector,  and  that  the  corn 
was  set  out  for  tithe,  and  that  he  took  it  as 
such  rector.  Now  it  is  to  be  observed,  that 
this  is  not  an  absolute  confession  that  he  took 
the  plaintiff 's  corn  as  alleged  in  the  declara- 
tion. The  defendant  asserts  on  the  contrary 
a  title  to  the  corn  in  himself.  But  still  he 
admits  that  the  plaintiff  was  the  original 
owner  and  entitled  against  all  the  world  eicept 
the  defendant.  There  is  ihereiore  a  confession 
so  far  as  to  admit  some  sort  of  apparent  right 
or  colour  for  the  action,  and  the  plea  con- 
sequently complies  with  the  terms  of  the  rule 
now  under  consideration  {that  pleas  in  con- 
fession and  avoidance  should  give  colour,y  and 
is  sutlicient ;  Letif  eld's  case,  10  Co.  Rep.  88  ; 
Reg.  Plac.  304.  So  to  an  action  of  trespass 
for  taking  the  plaintiff's  sheep,  the  defendant 
may  plead  in  confession  and  avoidance  that 
.1.  P.  was  possessed  of  them  and  sold  I  hem  to 
him,  the  defendant,  in  maiket  overt,  for  though 
this  does  not  admit  the  sheep  to  have  been 
the  plaintiff's  when  the  defendant  took  them 
as  alleged  in  the  declaration,  yet  it  admits 
them  to  have  been  his,  subject  to  the  effect  oj 
the  sale  in  market  overt,  and  therefore  gives 
some  colour  to  the  plaintiff's  claim  ;  Comyns 
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defendant  was  seised  in  his  demesne  as  of  fee  of  and  in  a  certain  close  called 

•  [or  "  abutting,"  ^^c.],  situate  in  the  parish  of ,  in  the  county  of 

,  and  being  so  seised,  he,  the  defendant,  on  the  day  and  year  last  afore- 
said, cut  down  one  oak  tree  then  growing  and  being  in  and  upon  the  said 
close,  the  said  tree  being  the  said  goods  and  chattels  in  the  said  declaration 
mentioned ;  and  the  defendant  further  says,  that  afterwards  and  before  the 
said  time  when,  [Src.'},  to  wit,  on  the  day  and  year  last  aforesaid,  he  delivered 
the  said  goods  and  chattels  to  one  Richard  Roe  to  be  kept  by  the  said  Richard 
Roe  to  and  for  the  use  of  the  defendant,  and  the  said  Richard  Roe  afterwards 
and  before  the  said  time  when,  [<^-c.],  to  wit,  on  the  day  and  year  last  afore- 
said, delivered  the  said  goods  and  chattels  to  the  plaintiff,  whereupon  the  de- 
fendant at  the  said  time,  ivhen,  \_SfC.'],  took  the  said  goods  and  chattels  from  and 
out  of  the  possession  of  the  plaintiff,  {n)  as  he  lawfully  might  for  the  cause 
aforesaid,  which  is  the  conversion  in  the  declaration  mentioned  j  and  this  the 
defendant  is  ready  to  verify. 


ASSIGNEES  OF  A  BANKRUPT. 


Obs.  The  observations  made  on  the  effect  of  the  plea  of  not  guilty,  ajite,  683,  and  the 
plea  of  "  not  possessed,"  ante,  68G,  apply  in  general  to  pleas  in  actions  of  trover 
by  and  against  assignees  of  a  bankrupt.  In  trover  bi/  assignees  to  recover 
goods  claimed  by  them  as  having  been  fraudently  assigned  by  the  bankrupt 
before  liis  bankruptcy,  if  the  defendant  rely  upon  the  validity  of  tlie  transfer  to 
him,  he  may  dispute  the  title  by  a  simple  denial  of  the  allegation,  that  the 
bankrupt,  or  the  plaintiff  as  assignee  (as  the  case  may  be),  was  possessed  of  the 
goods  as  of  his  property,  &c. ;  see  instances  and  cases,  ante,  G8t,  notes.  In  trover 
bi/  assignees,  a  plea  denying  that  the  plaintiffs  are  assignees,  &c.,  (see  form,  ante, 
247,)  will  put  in  issue  the  trading,  act  of  bankruptcy,  petitioning  creditor's 
debt,  fiat  and  proceedings,  provided  notice  to  dispute  those  facts  be  also  given ; 
Bitcktun  v.  Wraj/,  8  A.  &  E.  844 ;  Butler  v.  Hobson,  4  B.  N.  C.  290;  see  ante, 
246,  obs.  These  facts  cannot  be  disputed  under  a  plea  denying  that  plaintiffs 
were  possessed,  &c. ;  Bj/crs  v.  Southwell,  9  C.  &  P.  320.  In  trover  against 
assignees,  a  plea  that  the  ])laintiff  was  not  possessed,  S:c.,  ante,  686,  will  enable 
the  assignees  to  contend  tliat  the  property  in  the  goods  has  passed  to  them  as 
being  in  the  reputed  ownership  of  the  bankrupt  at  the  time  of  the  bankruptcy, 
ante,  68.5  ;  and  this  plea  will  also  suffice  in  actions  brought  against  them  by  the 
bankrupt  to  try  the  validity  of  the  fiat,  see  further,  ante,  683  and  685.  Assig- 
nees cannot  plead  the  general  issue  "  by  statute;"  Knight  v.  Turquand,  2  M.  & 
W.  101. 


V.  Boyer,  Cro.  Efiz,  485  {Funcourt  v.  Bull,  Stepli.  PI.  -Itli  ed.  238. 

1  Bins,  N.C.  689,  poit,  688,  obs.)     But  if  to  (;j)  The  allegations  in  italics  state  fictitious 

a  similar  declaration  llie  defendant  weie  to  facts,     'i'his  is  the  usual  form  of  giving  colour, 

plead  that  J.  S.  was  possessed  of  the  sheep  as  and  is  not  traversable  ;   see  Steph.  on  PI.  4tli 

/lis  own  property,  and  sold  them   to  him   in  ed.  238.     Indeed  if  the  fiction  were  traversed, 

market  overt,  the  plea  would  be  bad,  because  the  remainder  of  the  plea,  which  slates  matter 

it  tends  to  deny   that  the   property   was  ever  negativing  the  plaintilFs  claim,  would  be  ad- 

in   the   plaintiff  and  gives   no  culonr  to  the  mitled,  and  thus  the  pli^jnliff  would  appear 

claim  ;  Vin.  Abr.  Colour,  U. ;  Doct,  Tl,  77  ;"  on  the  record  to  be  without  title. 


688  PLEAS,  &c.  IN  TROVER:— BAILEES. 

1.  Plea  in  Trover  oy  Assignees  that  the  Plaintiffs  were  not  possessed 

as  Assignees,  (o) 
1.  Not  guiltij,  ante,  642.]  2.  And  for  a  further  plea  in  this  behalf,  the  de- 
fendant saith  that  the  plaintiffs  were  not  at  the  said  time  when  [<^-c.]  possessed 
of  the  said  goods  and  chattels  in  the  said  declaration  mentioned,  or  either  of 
them  or  any  part  thereof,  as  of  their  property  as  assignees  as  aforesaid,  in 
manner  and  form  as  the  plaintiffs  have  above  alleged;  and  of  this  the 
defendant  puts  himself  upon  the  country,  &c. 


2.  Plea  to  a  Declaration  hy  Assignees  of  a  Bankrupt  for  not  re- 
delivering to  them  Goods  loith  which  the  Bankrupt  had  entrusted 
them ;  that  the  Bankrupt  transferred  them  {since  2^3  Vict.  c.  29) 
before  Fiat,  and  without  Notice  on  the  Part  of  the  Transferree  of 
any  prior  Act  of  Bankruptcy. 

Tanner  v.  Scovel,  14  INl.  fie   W.  28.     See    the    observations,  ante,   685, 

and  687. 

— ♦ — 

3.  Plea  of  Payment  of  Money  (for  Damages)  into  Court  in  Trover  hy 

the  Assignees  of  a  Bankrupt. 

Form  of  plea  and  replication,  Clark  v.  Nicholson,  6  C.  &  P.  712,  note  (a).  The 
form,  ante,  376,  will  apply,  describing  the  plaintiffs  "  as  assignees  as  aforesaid."  See 
post,  689. 


BAILEES. 


A  bailee  having  a  special  title  or  possessory  interest  in  the  goods,  if  sued  by  the 
general  or  reversionary  owner,  or  a  stranger,  may  defend  upon  the  common  plea 
traversing  the  property  in  the  plaintiff;  ante,  684,  obs. 


BILLS  OF  EXCHANGE. 


Oiis.  In  trover  for  a  bill  a  special  plea  must  give  the  plaintiff  colour,  ante,  686,  note(w), 
and  must  show,  not  merely  an  indorsement  to  defendant,  but  also  that  it  was 
for  value  and  without  notice  of  any  defect  in  a  prior  party's  title,  &c;  Fancourt 
V.  Bull,  1  B.  N.  C.  681  ;  Hilton  v.  Sxcann,  o  B.  N.  C.  413;  S.  C  7  Dowl. 
417 ;  see  other  forms,  Brindv.  Hampshire,  1  M.  &  W.  365  ;  Palmer  v.  Jarmain, 
2  M.  &  W.  282  ;  but  the  defence  might  generally  be  given  in  evidence  under 
the  plea  of  not  possessed,  Brundao  v.  Barnett,  1  M.  &  G.  908;  ^S.  C.  6  M.  & 
G.  630;  or  the  general  issue,  Wilkinson  v.  Whalley,  5  M.  &  G.  590;  S.  C.  1 
D.  &  L.  9  ;  and  no  advantage  is  gained  by  more  special  pleas. 


(o)  See  form,  Scolt  v.  Tlwmas,  6  C.  &  P.  611,  note  (<()•     -"^ee  obs.  sitjxa,  aud  unte,  684. 
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LIMITATIONS,  PLEA  OF. 


The  plea  will  be  in  form  as  (mte,  G60 ;  see  id.  note.  See  the  case  of  Philpot  v. 
J\dley,  3  Ad.  &  E.  lOG,  injwhich  this  ground  of  defence  in  trover  was  much  considered ; 
and  Denysy.  Sliuckburgh,  4  You.  &  Col.  42. 


NEW  ASSIGNMENT. 


The  form  will  be  nearly  as  in  trespass,  post,  783,  stating  that  the  plaintiff,  on,  &c., 
anotlier  and  different  occcasion,  &c.,  converted,  &c.  the  goods ;  be  careful  not  to  state 
matter  amounting  only  to  evidence  of  a  conversion ;  see  Broim  v.  Copley,  7  M.  &  G. 
570,  note  (a) ;  S.C.2  D.  &  L.  332.  Trover  for  10  barges  and  10  pieces  of  timber,  &c.; 
plea  justifying  removing  them  because  they  obstructed  the  navigation  of  the  Thames ; 
held  that  the  plea  being  general,  and  apparently  answering  the  whole  of  a  divisible 
number  of  things  in  the  declaration,  the  plaintiff  might  reply  de  injuria,  and  also  new 
assign  that  he  brought  his  action  for  other  pieces  of  timber  converted  on  another  occa- 
sion;  Page  V.  Hutchett,  15  L.  J.  68,  Q.  B.  New  assignment  in  an  action  against  a 
sheriff,  justifying  under  a  fi.  fa.,  that  the  plaintiff  sues  for  converting  other  goods; 
Aldred  v.  Constable,  6  Q.  B.  370.  It  was  held  in  that  case  that  this  is  the  proper 
mode  of  replying  where  the  sheriff  sells  under  colour  of  the  writ  under  which  he  legally 
justifies  more  than  sufficient  to  satisfy  that  execution.  Sed  que.'?  whether  a  new  assign- 
ment in  trover  can  in  any  case  be  correct;  Weeding  v.  Aldrich,  9  A.  &  E.  8G6,  per 
Littledale,  J.  ;  and  see  Hawthorne  v.  Neivcastle,  Sfc.  Railway  Company,  3  Q.  B.  735. 


PAYMENT  INTO  COURT. 


See  ante,  669.  The  form  will  be  nearly  as  in  assumpsit,  ante,  876,  commencing,  if 
the  money  be  paid  into  Court  to  part  of  the  cause  of  action,  thus  : — 

As  to  the  said  conversion  of  parcel  of  the  said  goods  [in  the  last  count 
mentioned],  to  wit,  [enumerate  iherii],  and  the  said  causes  of  action  in  respect 
tliereof,  [Sj-c.  as  in  the  form,  p.  377. 

The  Court  would  generally  stay  proceedings  u))on  redelivery  of  the  property  and 
payment  of  costs.  Peacock  v.  Nic/ivUs,  8  Dowl.  3G7 ;  ante,  502 ;  and  where  the  cost 
price  only  of  the  goods  was  paid  into  Court,  the  Court  refused  to  disturb  a  verdict  for 
the  defendant,  Evans  v.  Lewis,  3  Dowl.  819. 


(     690     ) 


DECLARATIONS  IN  REPLEVIN. 


Obs.  See  in  general,  Bacon's  Abridg.  "Replevin,"  2  Saund.  194  a,  283,310;  Com. 
Dig.  "  Pleader,"  3  K.  10.  Where  goods  or  cattle  axe  distrained  for  rent,  or 
for'a  poor-rate,  &c.  the  owner  may  both  obtain  restitution  and  try  the  validity 
of  the  seizure,  by  making  a  plaint  to  the  sheriff  of  the  county  to  have  the  goods 
replevied;  that  is,  re-delivered  to  him: — and  upon  this  occasion  the  sheriff 
causes  the  effects  to  be  redelivered  to  the  owner  on  his  giving  the  sheriff  secu- 
rity that  he  will  forthwith  prosecute  an  action  of  replevin  against  the  distrainer 
in  the  County  Court  to  try  the  legahty  of  the  distress;  and  will,  if  its  validity 
be  established,  return  the  goods  to  the  distrainer.  The  party  distrained  upon 
accordingly  levies  a  plaint  and  declares  in  the  County  Court ;  but  the  suit  is 
frequently  removed  into  the  superior  Court,  vyherein  the  plaintiff  declares 
de  novo. 

By  9  &  10  Vict.  c.  95,  s.  119,  "  all  actions  of  replevin  incases  of  distress  for  rent 
in  urrear,  or  damage  feasant,  shall  be  brought  without  writ"  in  the  new  County 
Courts  in  the  district  (s.  120)  where  the  distress  is  taken. 

By  s.  121 — "  In  case  either  party  to  any  such  action  of  replevin  shall  declare  to 
the  Court  that  the  title  to  any  corporeal  or  incorporeal  hereditament,  or  to  any 
toll,  market,  fair  or  franchise  is  in  question,  or  that  the  rent  or  damage  in  respect 
of  which  the  distress  shall  have  been  taken  is  more  than  20/.,"  and  shall 
become  bound,  with  two  sureties,  &c.  "  to  prosecute  the  suit  ivith  effect  and 
without  delay,  (see  ante,  43G,  note  (9),)  and  to  prove  before  the  Court  by  which 
such  suit  shall  be  tried,  that  such  title  as  aforesaid  is  in  dispute  between  the 
parties,  or  that  there  was  ground  for  believing  that  the  said  rent  or  damage  was 
more  than  20/.,  then  the  action  may  be  removed"  to  the  superior  Courts, 

The  plaintiff  must,  as  in  trover,  (ante,  678,  obs.,)  be  the  general  owner  or  a 
special  owner,  and  must  have  the  possessory  right;  see  in  general  3  Bla.  C.  147; 
Wilkinson  on  Replevin ;  1  Saund.  347  b,  note  2 ;  1  Chit.  PI.  Ind.  "  Replevin ;" 
2  Stark.  Ev.  "  Replevin;"  Selw.  N.  P.  tit.  "  Replevin."  Replevin  is  the  proper 
form  to  recover  possession  of  a  specific  chattel,  Dore  v.  Wilkinson,  2  Stark.  R. 
288;  and  it  lies  for  goods  taken  by  distress  under  a  magistrate's  warrant, 
George  v.  Chambers,  11  M.  &  W.  149  ;  S.  C.  2  D.  &  S.  783  ;  also  for  an  illegal 
takiyig  in  the  first  instance,  or  for  an  unlawful  detention  after  a  legal  taking, 
Evans  V.  Elliott,  5  Ad.  &  E.  142. 

As  to  judgment,  damages  and  costs  in  replevin,  see  2  Chit.  Arch.  8th  ed.  Ind.  in 
voc. 


1 .  Declaration  in  the  Superior  Court. 

In  the  Q.  B.  [or  "  C.  P."] 

On  the day  of ,  a.  d. ,  as  of 

Term,  10  Victoria,  (a) 

,  to  wit,  [venue  local  {b).']     C.  D.  was  summoned  to  answer  A.  B.  of 


(a)  Replevin  and  Ejectment  are  not  within  and  \i\e  plaintiff  declares.     It  is,   however, 

the  2  Will.  4,  c.  39,  or  the  New   Pleading  usual  to  intitule   it  of  the  particular  day   of 

Rules,  in  regard  to  the  title  of  the  decla-  delivery  as  above,  if  in  term,  thus,  "  on  the 

ration;   and,  consequently,  the  declaration  in       • day  of ,  a.  d. ,   in term, 

replevin  should  be  entitled  generally  of  the  10  Victoria  ;"  or,  if  in  vacation,  "  on  [^c.]> 

term  in  which  the  writ  of  re.  fa.  lo.  was  re-       as  of term,"  &c. 

turnable,  or  in  which  the  defendant  appears  (b)  The    venue  may   be    in   the    county 
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I 


a  plea,  wherefore  he  took  the  ["  cattle,"]  goods  and  chattels  ["  and  corn," 
as  the  case  may  be,"]  of  the  plaintiff,  and  unjustly  detained  the  same  against 

sureties  and  pledges,  until  [<^c.],  and  thereupon  the  plaintiff,  by his 

attorney,  complains,    For  that  the  defendant  on  the day  of  ,  a.  d. 

,  [the  exact  day  of  distress  is  not  material,']  in  the  parish  of ,  in  the 

county  of aforesaid,  in  a  certain  dwelling-house  there  \or  "  in  a  certain 

close,"  or  "  common"]  there  called  ~ — ,  (c)  took  the  ["  cattle,"]  goods  and 
chattels  of  the  plaintiff,  to  wit,  ten  tables,  (d)  of  great  value,  to  wit,  of  the 

value  of  £ ,  and  unjustly  detained  the  same  against  sureties  and  pledges, 

until  [^'c]  ;  wherefore  the  plaintifi'  saith  that  he  is  injured  and  hath   sus- 
tained damage  to  the  amount  of  ^ ;  (e)  and  therefore  he  brings  his  suit, 

&c. 


2.  Declaration  in  Replevin  in  the  old  County  Court,  (f) 

In  the  County  Court  of  the  Sheriff  of . 

,  to  wit.     C.  D.  was  summoned,  [SjC.  proceed  precisely  as  in  Form  1, 

except  that  it  is  necessary  to  add  after*  the  words,  "  in  the  county  of 

aforesaid,"  the  words,  "  and  within  the  jurisdiction  of  this  Court,  took,"  ^c] 


where  the  distress  was  originally  taken,  or  ia 
a  county  in  which  the  goods  were  in  the  de- 
fendant's custody  upon  the  occasion  ;  Wilson 
V.  Kersnp.  2  Wils.  354  ;  1  Saund.  347. 

(c)  The  place,  as  whether  it  was  a  house, 
yard  or  close,  must  be  slated  accurately  ; 
and  it  seems  the  name  or  abuitals  of  the 
close  should  be  specified ;  1  Saund.  347, 
note  1  ;  Patten  v.  Bradleii,  2  i\I.  &  P.  78; 
or  the  declaration  will  be  demurrable,  Banks 
V.  Aiigetl,  1  A.  &  E.  855  ;  see  Form  5,  ante, 
31.  The  caption  may  be  slated  to  be  in  the 
place  where  ihe  original  seizure  was,  or  in  a 
close  or  place  wherein  the  distrainer  after- 
wards led  or  had  llie  goods  or  caille  in  the 
way  to  the  pound;  1  Saund.  347,  note  1  ; 
Walton  V.  Kersop,  2  Wils.  354.  Where  dif- 
ferent effects  are  slated  in  various  places  the 
form  should  be  "  in  a  certain  dwelling-house 

there  took  the  poods,  to  wit,  and  in  a 

certain  yard,  [^ar  '  close,']  there  took   other 


the  goods,  to  wit  ,"  or  "  the  cattle,  to 

wit, ,"  &c. ;  Com.  Dig.  Pleader,  3   K. 

10.  The  plea  of  non  oepit  disputes  the  cor- 
rectness of  the  declaration  as  to  the  place  of 
seizure. 

(d)  The  goods,  &c.  must  be  described 
with  at  least  as  much  certainty  as  in  trover, 
(ante,  680,  note  (c),)  see  3  Saund.  74  b  ; 
Banks  V.  Angetl,  7  A.  &  E.  855.  The  fol- 
lowing  form  describes  the  seizure  of  standing 
corn  under  11  G.  2,c.  19,  s.  8,  "in  a  certain 

close  tliere  called ,  took  the  corn  of  the 

plaintiff,  to  wit,  acres  of  standing  wheat 

there  then  growing."  Replevin  does  not  lie 
for  fixtures  qua  fixtures ;  Kihlet  v.  Smith,  4 
T.  R.  504  ;  Amos,  Fix.  252.  257. 

(e)  A  sum  coveiing  the  real  damage. 

(f)  This  form  will  probably  become  ob- 
solete when  the  new  County  Courts  are  esta- 
blished, ante,  690,  obs. 


PART  II. 
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AVOWRIES,  PLEAS  AND  COGNIZANCES 


IN  REPLEVIN. 

• 


Obs.  The  New  Rules  on  Pleading  contain  no  provisions  altering  the  form  or  efiect  of 
the  pleadings  in  replevin.  Non  cepit  is  the  proper  plea  where  the  defendant 
denies  that  he  was  the  party  distraining ;  or  that  he  took  or  had  the  distress  in 
the  place  described  in  the  declaration,  and  relies  on  a  mistaken  description  of  the 
locus  in  quo  ;  but  in  this  latter  case,  in  order  to  have  judgment  for  a  return  of 
the  goods,  the  defendant  should  plead  that  he  took  the  goods  or  cattle  in  another 
place,  describing  it,  not  in  the  place  mentioned  in  the  declaration,  and  then  add 
an  avowry  of  the  taking,  showing  the  cause;  1  Saund.  347,  note  1.  Forms 
Bullythorpe  v.  Turner,  Willes,  475 ;  3  Chit.  PI.  7th  ed.  293.  '  The  plaintiff  in 
this  instance  must  amend  his  declaration  or  traverse  the  taking  in  the  place 
mentioned  in  the  plea ;  he  cannot  traverse  the  cause  of  taking  alleged  in  the 
avowry;  id.  Non  cepit  does  not  enable  the  defendant  to  dispute  the  plaintiff's 
property  in  or  possession  of  the  goods,  (see  Form  2,  Dover  v.  Rutvlings,  2  M. 
&  Rob.  544,)  or  to  justify  the  caption.  It  is  sufficient  for  the  plaintiff  to  prove 
on  this  issue  that  the  defendant  originally  took,  or  afterwards  had  or  detained, 
the  goods  in  the  locus  in  quo;  see  id. ;  3  Stark.  Ev.  3rd  ed.  970;  Com.  Dig. 
"  Pleader,"  3  K.  11. 


NON  CEPIT. 


1.  Plea  of  Non  Cepit. 
In  the  ■ 

On  the day  of ,  a.  d. , 

as  of Term,  10  Victoria. 

C.  D.  ■)     And  the  defendant,  by ,  his  attorney,  [or  "  in  person,"]  says, 


1 


ats.  /  that  he  did  not  take  the  said  cattle,  goods  and  chattels,  [as  in  decla- 
A.  B.  '  ration,']  or  either  of  them,  or  any  part  thereof,  in  manner  and  form 
as  the  plaintiff  hath  above  alleged ;  and  of  this  the  defendant  puts  himself 
upon  the  country,  &c. 

2.  Plea  denying  the  Plaintiff  ^s  Property  in  the  Goods,  (a) 

1.  Non  cepit.']  2.  And  for  a  further  plea  in  this  behalf,  the  defendant 
says  that  the  said  goods  and  chattels  in  the  said  declaration  mentioned,  at  the 
said  time  when  Sec,  were  the  property  of  the  defendant,  [or  "  one  E.  F."] 
and  not  of  the  plaintiff  as  in  the  said  declaration  alleged,  and  this  the 


(a)  Bull.   N.  P.  52,   54;    Garth.  244  J  trespass.    This  is  the  proper  form  of  pleading 

Evidence,  1   Mo.   &c   R.  301.     It  will  be  to  try  the  plaintiff's  title  to  the  goods  dis- 

observed  that  this  varies  from   the  form  of  trained,  where  the  seizure  is  admitted,  and 

traverse  of  the  plaintiff's  title  in  troi'er  and  not  justified. 
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defendant  is  ready  to  verify  ;  therefore  the  defendant  prays  a  return  of  the 
said  goods  and  chattels,  together  with  his  costs  in  this  behalf,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  to  be  adjudged  to 
him,  &c. 

AVOWRIES,  &c. 


Many  of  the  forms  in  trespass,  po5^,  justifying  distresses,  See.  may  easily  be  converted 
into  avowries,  and  vice  versa. 


ANNUITIES. 


Avowry,  &;c.for  an  Annuity  or  Rent-Charge. 

See  forms  James  v.  Salte?;  2  Bing.  N.  C.  505 ;  3  Bing.  N.  C.  544 ;  Richardson  v. 
Tomkies,  9  Bing.  51;  Caunt  x.  Ward,  7  Bing.  COS.  Cognizance  as  bailiff  of  the 
grantee  of  an  annuity  charged  upon  the  locus  in  quo,  and  granted  by  a  tenant  for  life, 
Miller  V.  Green,  2  'C.  &  J.  142;  in  error,  8  Bing.  92,  S.  C.  The  plaintiff  might 
reply  that  no  memorial  of  the  annuity  was  inrolled ;  see  ante,  445,  and  Hogarth  v. 
Fenny,  14  M.  &  W.  194,  where  also  see  subsequent  pleadings. 

Avowry  for  a  rent-charge,  Bcaupark  v.  Hutchinson,  7  Bing.  178;  Johnson  v. 
Faulkner,  2  Q.  B.  925.  If tlie  plaintiffliolds  under  a  demise  made  prior  to  the  rent- 
charge,  that  should  be  specially  replied;  ibid. ;  and  see  Saffery  v.  Elgood,  1  A.  &  E. 
191. 


DAMAGE  FEASANT. 


Avowry  or  Cognizance  for  Distress  for  Damage  feasant.  (Z>) 

Commencement  as  in/ra.  Form  1,  p.  694,  lo  the  asterisk,']  —  Saith  that  the 
said  close  m  which,  &c.,  now  is  and  at  the  said  time  when,  &c.,  was  the  close, 
soil  and  freehold  of  the  defendant,  \or  "  of  one  E.  F."]  and  because  the  said 
cattle  at  the  said  time  when,  &c,,  were  in  (c)  the  said  close  in  which,  &;c., 
eating  the  grass  there  then  growing,  and  doing  damage  there  to  the  defend- 
ant, [or  "  to  the  said  E.  F."],  he  the  defendant  well  avows,  [or  "  as  bailift' 
of  the  said  E.  F.  well  acknowledges,"]  the  taking  of  the  said  cattle  in  the 
said  close  in  which,  &c.,  and  justly,  &c.,  as  for  and  in  tlie  name  of  a 
distress  for  the  said  damage  so  there  done  and  doing  as  aforesaid  ;  and  this 
[Sfc.  conclude  as  in  the  Form  1,  infra,  p.  694. 


(6)  See  1  Saund.  347  d,  note  6  ;  2  Saund.  no'.e  5  ;  tlie  entry  of  defendant,  and  that  he 
284  d;  2  Harr,  Ind.  tit.  "  Distress."  In  was  possessed  until  the  said  time,  when,  &c., 
trw/xiss  the  defendant  may  rely  only  ujion  Ids  and  conclude  ns  in  the  texi;  see  ante,  479, 
fosseiiion  in  the  above  instance,  but  in  re-  Form  4.  Avowry  by  commoner,  3  Cliil.  PI. 
plevin  a  <il/c  to  the  close  must  be  shown.  If  7lh  td.  308.  Pleas  in  bar,  id. 
the  defendant  were  the  lessee  or  yeaily  tenant  (c)  The  party  distraining  must  get  into 
of  the  freeholder,  state  that  the  latter  was  the  close  before  the  cattle  have  left  it.  He- 
seised  in  his  demesne  as  of  fee,  see  SniUh  ment  v.  j\/i/iier,  3  Ksp.  R.  95  ;  but  when  the 
V.  Adidiis,  8  M.  6c  W.  3G9 ;  and  then  show  distress  is  once  made,  a  tender  is  too  late  ; 
that  he  demised  the  said  place  in  which,  6cc.,  Gulliver  v.  Cozens,  I  Com.  15.  788  ;  and  see 
or  a  certain  part  of  it,  see  1  Saund.  347  d,  ante,  514,  Form  16. 

Z  z  2 
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HIGHWAY  RATE. 


Avowry  for  a  Highway  Rate  under  b  8c  Q  Will.  4,  c.  50. 
Morrell  v.  Martin,  6  B.  N.  C.  373. 

Where  a  constable  justifies  under  a  justice's  warrant  at  common  law,  he  must  show 
that  the  justice  had  jurisdiction  over  the  subject-matter;  Morrell  v.  Martin,  3  M.  &  G. 
594 ;  Jones  v.  Chapman,  14  M.  &  W.  124;  S.  C.  2  D.  &  L.  907.  As  to  a  surveyor's 
assessment,  see  Morrell  v.  Harvei/,  4  A.  &  E.  684;  5  &  6  Will.  4,  c.  50,  s.  29. 


JUSTICES. 


Avowry  for  a  Distress  by,  {under  18  Geo.  3,  c.  19), /or  Costs  ordered 

to  he  paid  on  Complaint  heard  before  them, 

George  v.  Chambers,  11  M.  &  W.  149. 


LANDLORD  AND  TENANT. 


1.  Common  Avowry  or  Cognizance  for  Rent  in  Arrear.  (d) 

In  the  [Q.  B.] 

The day  of ,  a.  d. . 

his  attorney,  [or  "  in  person,"]  well 


\     And  the  defendant,  by 
A.  B.  )  knowledges,"  (e)]  the  taking  of  the  said  [cattle],  goods  and  chattels 


C.  D. 

ats.    >avows  \_or  if  defendant  be  the  bailiff,  state,  "  as  bailiff  of  E.  F.  well  ac- 


{(i)  To  remedy  the  difficulty  a  landlord 
was  under  at  common  law  in  stating  a  title 
in  detad,  the  statute  11  Geo.  2,  c.  19,  s.  22, 
enacted  that  "  all  defendants  in  replevin 
may  avovv  or  make  cognizance  generally,  that 
the  plaintiff,  or  other  tenant  of  the  lands  and 
tenemenis  whereon  such  distress  was  made, 
enjoyed  the  same  under  a  grant  or  demise  at 
such  a  certain  rent  during  the  lime  wherein 
the  rent  distrained  for  incurred,  which  rent 
was  then  due  and  still  remains  due;  or  that 
the  place  where  ihe  distress  was  taken  was 
parcel  of  such  certain  tenements  held  of  such 
honour,  lordship  or  manor,  for  which  tene- 
ments the  rent,  relief,  heriot  or  other  service 
distrained  for,  was  at  the  time  of  such  dis- 
tress and  still  remains  due ;  without  further 
seltmg  forth  the  grant,  tenure,  demise  or  title 
of  such  landlord  or  landlords,  lessor  or  lessors, 
owner  or  owners  of  such  manor;"  see  Poole 
V,  Longridge,  2  Snund.  284  c  ;  Banks  v. 
Angell,!  A.&  E.  843.  See  forms,  &c.,  3 
Chit.  PI.  7th  ed.  294;  Innes  v.  Colqnhon,  7 
Bing.  265,  and  decision  there  as  to  the  form. 
See  a  form  where  lent  partly  due  from  de- 
fendant's intestate,  and  the  rest  after  his 
death,  Brailhvuite  v.  Cpoksey,  1  H.  Bl.  465. 
The  statute  11  Geo.  2,  c.  19,  s.  22,  applies 
although  the  rent  were  payable  by  special 
agreement  in  advance  ;  Chariers  v.  6herrock, 
1  Alcock  &  Napier,  17,506,  (Irish.)  But 
the  statute,  though  it  warrants  a  general 
avowry,  does  not  dispense  with  the  necessity 


of  stating  the  terms  of  holding  ;  as  to  the  par- 
ties who  were  landlord  a  nd  tenant,  the  amount 
of  rent  and  when  payable,  i()/ru,  695,  note(/i:). 
It  is  sometimes  useful  to  avow  as  at  common 
law,  setting  out  the  title  and  lease,  or  de- 
mise, &:c.,  specially,  in  order  to  compel  the 
plaintiff  to  take  issue  on  a  portion  only  of  the 
defendant's  case,  and  thus  admit  the  rest; 
but  it  must  be  remembered  that  the  plaintiff 
in  replevin  may  plead  in  bar  several  matters, 
and  thus  this  object  is  often  frustrated. 

An  avowry  admits  the  plaintiff's  title  to 
the  goods,  Clarke  v.  Davies,  7  Taunt.  72 ; 
and  the  seizure  or  detention  by  the  defendant 
in  the  locus  in  quo. 

By  the  New  Rules,  "  avowries  for  dis- 
tresses for  rent  and  for  distress  for  damage 
feasant  are  to  be  allowed  together;  but  avow- 
ries varying  the  amount  of  rent  and  when 
payable  are  not  to  be  allowed."  An  avowry 
by  defendant  in  his  own  right  as  yearly 
tenant  to  A.,  and  a  cognizance  by  defendant 
as  bailiff  of  C.,  the  tenant  in  fee,  will  be 
allowed  together  ;  Evans  v.  Davies,  8  A.  &  E. 
362.  Where  the  taking,  or  the  plaintiff's 
title  to  the  goods,  is  denied  by  the  landlord, 
the  pleas  will  be  as  ante,  692,  Forms  1  and  2. 

(f)  If  the  landlord  and  broker  are  sued 
jointly,  the  form  is  "  the  said  C.  D.  in  his 
own  right  well  avows,  and  the  said  E.  F.  as 
the  bailiff  of  the  said  C.  D.  well  acknow- 
ledges, that  is  to  say,  by the  attorney 

of  the  said  C.  D.  and  E.  F.,  the  taking,"  &c. 
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in  the  said  declaration  mentioned,  in  the  said  dwelling-house  [(is  in  declara- 
tion,'] in  which,  &c.,  (/)  and  justly,  &c. ;  because  he  *says  that  the  plaintiff, 
[or  "  one  G.  H."  according  to  the  fact,']  (g)  for  a  long  time,  to  wit,  for  all 
the  time  during  which  the  rent  hereinafter  mentioned  to  be  distrained  for 
was  accruing  due,  and  from  thence  until  and  at  the  said  time  when,  &c.,  (/<) 
held  and  enjoyed  the  said  dwelling  (i)  house,  in  which,  &c.,  with  the  ap- 
purtenances, as  tenant  thereof  to  the  defendant,  [or  "  E.  F,,"(/i:)]  by  virtue 
of  a  certain  demise  thereof  theretofore  made,  at  and  under  the  yearly  rent 
of  £100,  (l)  payable  half  yearly,  [or  "  quarterly,"]  to  wit,  on  the  [24th]  day 
of  [June],  and  on  the  [25th]  day  of  [December],  [this  must  correspond  with 
the  facts, (l)]  in  every  year,  by  even  and  equal  portions;  and  because  a 
large  sum,  to  wit,  the  sum  of  [.£150  (;k)]  of  the  rent  aforesaid,  for  a  certain 


A  second  avowry  or  cognizance  begins,  "  and 
for  a  further  avowry  [or  '  cognizance,']  the 
said  C.  D.  further  well  avows,"  &c. 

(_/')  In  replevin  for  taking  in  a  house  and 
brewery,  where  the  avowry  justified  the  taking 
in  the  house  only,  Parke,  B.,  refused  at  the 
trial  to  allow  an  amendment  supplying  the 
omission  of  the  brewery  j  Byre\.  lioweii,  1 
C.  &  Marsh.  263. 

(g)  It  is  necessary  to  state  who  the  tenant 
was ;  Banks  v.  Angell,  7  A.  &  E.  843. 

(ft)  If  the  tenancy  expired  before  the  dis- 
tress, and  the  distress  was  founded  on  8  Ann. 
c.  14,  (which  warrants  a  distress  within  six 
months  after  the  end  of  the  tenancy,  if  the 
landlord's  interest  continue,  and  the  tenant 
in  default  remain  in  possession,  as  to  which 
see  Taiiterson  v.  Peters,  7  A.  &  E.  110.)  the 
above  form  will  not  apply  ;  Williams  v.StiLen, 
15  L.  J.321,Q.  B. ;  Com.  Dig.  "Distress," 
A.  2  ;  and  see  form  in  such  case,  3  (Jhit.  PI. 
7th  ed.  298.  If  the  landlord  had  no  rever- 
sionary  interest  at  the  time  of  the  distress, 
and  this  be  pleaded  in  bar,  the  plaintifl' will 
succeed  ;  see  Precce  v.  Carrie,  6  Bing.  24; 
Hooker  v.  A^,  1  C.  M.  &  R.  258  ;  and 
Forms,  id. 

(«)  Page  V.  Church,  10  Moore,  264  ;  Har- 
greave  v.  Shewin,  6  B.  tk  C.  34.  See  in  ge- 
neral, ante,  474,  note  (n). 

{k)  The  strictest  accuracy  is  essential  in 
slating  of  whom  the  tenant  held  ;  see  a  case 
of  variance,  Philpott  v.  Dobhinsou,  6  Bing. 
104;  and  see  Drew  v.  Avery,  2  D.  ck  L.  372  ; 
S.  V.  13  M.  &  W.  399.  But  this  may  be 
avoided  where  the  distress  has  been  for  ma- 
norial services,  as  by  21  Hen.  8,  c.  19,  s.  2, 
an  avowry  or  cognixance  without  naming 
the  landlord  is  good,  if  the  distress  be  al- 
leged to  be  within  his  fee  or  seigniory; 
and  see  Banks  v.  Aiigell,  1  A.  &c  E.  846,  as 
to  slating  the  landlord  to  be  a  person  un- 
kcown,  id.  Co-parcencrs  must  join  in  an 
avowry  for  rent ;  tenants  in  common  must 
sever  except  on  a  distress  damage  feasant ;  a 
joint-tenant  may  distrain  for  the  whole  rent, 
but  should  avow  for  part  only  in  his  own 
right,  and  make  cognizance  as  bailift'  to  the 
rest;  a  husband  may  avow  in  his  own  name 
for  rent  due  to   his  wife;  2  Bing.  71  ;   3 


Stark.  Ev,  3rd  ed.  970 ;  1  Chit.  PI.  7th  ed. 
593  ;  Harrison  v.  Barnby,  5  T.  R,  246. 
Form  of  avowry  by  joint-tenant ;  Pullen  v. 
Pilmer,  Carth.  328.  In  case  of  doubt,  add  a 
second  avowry  stating  the  tenancy  under 
another  party,  of  whom  probably  plaintiff  held. 
As  to  a  ratification  by  a  landlord  of  a  distress 
not  authorized  by  him,  Tayterson  v.  Peters, 
7  A.  &  E.  110.  Ditto  by  an  executor; 
Whitehead  v.  Taiilor,  10  A.  &  E.  210. 

(/)  In  order  to  support  a  distress  there 
must  be  a  demise  at  a  specified ^let/ rent; 
there  can  be  no  distress  except  for  an  agreed 
rent,  Dunk  v.  Hunter,  5  B.  &  Al.  322  ;  and 
a  demise  of  a  marl  pit,  and  8d.  a  solid  y-ird 
for  all  mail  got,  is  sufficiently  certain  ;  Daniel 
V.  Grade,  6  Q.  B.  145,  where  see  form  of 
avowry.  A  variance  as  to  the  yearly  amount 
of  rent,  or  the  times  when  payable,  would  be 
fatal ,  Brown  v.  Suyce.  4  Taunt.  320  ;  Casiey 
V.  Diggons,  2  B.  &"  Aid.  546  ;  Smith  v.  Wal- 
ton,  8  Bing.  235  ;  Sergeant  v.  Chojy,  5  A.  Sc 
E.  356  ;  unless  the  judge  permitted  an  amend- 
ment at  the  trial,  which  however  he  would 
probably  do,  and  semhte  if  necessary  I  lie  con- 
version of  this  general  avowry  into  one  at 
common  law;  Roberts  v.  Snett,  1  M.  5c  G. 
577.  Where  rent  is  at  a  certain  sum  per 
atmum,  and  no  express  agreement  is  made  in 
regard  to  the  time  of  payment,  it  seems  that 
it  is  payable  yearly,  and  that  an  avowry,  not 
stating  the  times  of  payment,  would  be  deemed 
an  allegation  that  the  pnyment  was  to  be  an- 
nually only;  Latch.  264;  Layioik  v.  Tnjf- 
Hc'//,  2  Chit.  R.  531.  By  the  New  Rul.s, 
"  Avowries  for  distress  tor  rent,  varyins;  the 
amount  of  rent  reserved,  orthe  times  at  which 
the  rent  is  payable,  are  not  to  be  allowed." 

(m)  It  IS  not  necessary  to  prove  iliat  all 
that  is  here  laid  was  due.  I  he  action  is  de- 
feated if  less  than  the  amount  distrained  for 
and  here  claimed  was  in  arrear;  i'orty  v. 
Imber,  6  East,  434  ;  Johnitone  v.  Hudleslon, 
4  B.  &  C.  938.  As  to  whether  a  jury  may 
find  a  verdict  for  a  less  sum  due  on  an  appor- 
tionment, Neule  V,  Mackenzie,  2  C  iM.  iN;  R. 
84  ;  but  reversed  on  error,  1  -M.  Ac  \V.  747. 
A  man  may  distrain  for  one  cause  and  avow 
for  another  ;  Short  v,  Hubbard,  2  Bing,  446. 
It  is  best  to  admit  a  part  payment  and  avow 
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time,  to  wit,  [one  year,  and  the  half  of  another  year]  ending  on  the 

day  of ,  in  the  year  of  our  Lord  ,  (?«)  and  from  thence  until  and  at 

the  said  time,  when,  &c.,  was  due  and  in  arrear  from  the  plaintiff,  [or 
•'  the  said  G.  H."]  to  the  defendant  [or  "  the  said  E.  F.,"]  he  the  defendant 
well  avows  [or  "  as  hailiffof  the  said  E.  F.,"]  well  acknowledges  the  taking 
of  the  said  [cattle],  goods  and  chattels  in  the  said  dwelling  house,  in  which, 
&c.,  and  justly,  &c.,  as  for  and  in  the  name  of  a  distress  for  the  said 
rent  so  due  and  in  arrear  as  aforesaid,  and  which  still  remains  (o)  due  and 
unpaid;  and  this  the  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment and  a  return  of  the  said  [cattle],  goods  and  chattels,  together  with  his 
damages,  &c.,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  to  be  adjudged  to  him,  &c. 


2.  Avowry  for  double  Rent  for  holding  over  after  Notice. 
Humbersion  v.  Dubois,  10  M.  &  W.  765  ;  S.  C.  2  D.  N.  S.  506. 


3.  By  Executors  for  Rent  due  to  their  Testator. 

3  Moore,  638  ;  see  3  &  4  Will.  4,  c.  42,  s.  37 ;  Prcscott  v.  Boucher,  3  B. 
&  Ad.  849  ;  Stanford  v.  Sinclair,  2  Bing.  193. 


LIEN. 

Avoiory  by  Carriers  justifying  under  a  general  Lien. 

Galloway  v.  Bird,  4  Bing.  299  ;  see  the  pleas  of  lien,  ante,  503. 


MORTGAGE  DEED. 


Avowry  where  the  Right  to  distrain  icas  created  by  a  Mortgage 

Deed  between  Plaintiff  and  Defendant. 

Chapman  v.  Beecham,  3  Q.  B.  727. 


PAYMENT  INTO  COURT. 


This  may  be  pleaded  by  leave  of  the  Court  (under  3  &  4  Will.  4,  c.  42,  s.  21,)  to 
part  of  the  declaration,  (the  form  will  be  nearly  as  aiite,  377,)  and  the  defendant  may 
avow  or  make  cognizance  to  the  residue  ;  Lambert  v.  Hepivorlh,  2  Q.  B.  729. 


POOR  RATE. 


See  forms,  &c.  Morrell  v.  Harvey,  4  A.  &  E.  6S8,  and  Governors  of  Bristol  Poor  \. 
Wait,  1  A.  &  E.  264  ;  Crease  v.  Sinvle,  2  Q.  B.  802.  See  form  given  by  43  Eliz.  c.  2, 
s.  19;  3  Chit.  PI.  7th.  ed.  307;  and  special  form  in  Bardons  v.  Selbi/,  9  Bing.  756;  1 


for  ihe  sum  really  due,  to  avoid  the  expense  distrained  for  accrued  due. 

of  a  plea  in  bar  of  part  not  due  ;  Tidd'sApp.  '(o)  This  allegation  is  not  material  or  tra- 

677;  3  Chit.  P1.7tlied.  477.  versable;  C/arAe  v.  Da uiej,  2  Marsh.  386;  7 

(ii)  The  day  when  the  last  quaiter's  rent  Taunt.  72. 
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C.  &  M.  500 ;  3  B.  5c  Ad.  2.  De  injuria  was  there  held  a  good  plea  in  bar.  A  dis- 
tress for  a  poor  rate  made  up  of  some  portion  which  is  bad  is  wholly  void ;  Sibbald  v. 
Roderick,  11  A.  &  E.  38;  and  see  Skingki/  v.  Surridge,  11  M.  &  W.  503. 


SEWER  RATE. 


Cognizances  for  a  Rate  ordered  by  a  Court  of  Sewers,  specially  stating 
a  Traverse  of  the  Inquisition  and  a  Warrant  to  distrain. 

Ramsay  v.  Nonabell,  11  A.  &  E.  383. 


TITHES. 
Avowry  for  a  Distress  for  a  Tithe  Rent-Charge,  (p) 

Commencement  as  ante,  Form  1,  p.  694.]  Because  he  says  that  before 
and  at  the  said  time  when,  &c.,  the  said  places  in  the  declaration  mentioned, 
in  which,  &c.,  were  chargeable  with  and  liable  to  pay,  to  wit,  to  the  rector 

[or  "  vicar"]  of  the  parish  of ,  in  the  county  of ,  a  certain  yearly 

amount  of  rent-charge,  to  wit,  £ ,  under  the  provisions  of  the  statutes 

for  the  commutation  of  tithes  in  England  and  Wales  ;  and  because  a  certain 
amount  of  the  said  rent-charge,  according  to  the  prices  of  corn,  as  directed 
by  the  said  acts,  to  wit,  the  sum  of  £ ,  for  a  certain  part,  to  wit,  two  half- 
yearly  payments  of  the  said  rent-charge,  the  day  for  the  last  of  such  half- 
yearly  payments  being  a  certain  day  before  the  said  time  when,  &c.,  to  wit,  on 
[^•c].,  was  at  the  said  time  when,  &c.,  to  wit,  at  the  time  of  the  distress  here- 
inafter mentioned,  due  to  the  defendant,  being  the  person  then  entitled  to 
the  said  rent-charge,  to  wit,  as  and  being  then  the  rector  [or  "  vicar"]  of 

the  said  parish  of ,  and  was  also  then  in   arrear   and   unpaid  for  the 

space  of  twenty-one  days  next  after  the  last  of  the  said  half-yearly  days  of 
payment,  (which  said  twenty-one  days  had  elapsed  long  before  the  said 
time  when,  &c.,  and  after  ten  days  notice  in  writing  as  required  by  the  said 
acts,  which  said  ten  days  had  also  elapsed  long  before  the  said  time,  when, 
&c.),  he  the  defendant  well  avows  the  taking  of  the  said  goods  and  chattels 
and  cattle  in  the  said  places  in  which,  &c.,  and  justly,  &c.,  as  for  and  in  the 
name  of  a  distress  for  the  said  rent-charge  so  due  and  in  arrear  to  the  de- 
fendant as  aforesaid,  and  which  still  remains  due  and  unpaid ;  and  this  the 
defendant  is  ready  to  verify,  &c.,  wherefore  he  prays  judgment  and  a  return 
of  the  said  goods,  chattels  and  cattle,  together  with  his  damages,  &c.,  ac- 
ccording  to  the  form  of  the  statute  in  such  case  made  and  provided  to  be 
adjudged  to  him. 

(p)  See  6  &  7  Will.  4.  c.  71,  s.  81,  giving  covering  two  years  arrears  of  tithes  by  asses- 
this  power  to  distrain.  This  act  was  amended  ment  and  writ  of  possession.  See /u  re  Cam- 
by  7  Will.  4&  I  Vict.  c.  69,  and2i!c3  Vicr.  berwell  Rent-Charge,  4  Q-  B.  151.  As  to 
c.  62,  also  3  &  4  Vict.  c.  15.  The  82nd  tithes  in  London,  see  37  Hen.  8,  c.  12  ;  Vivian 
section  of  the  first  act  gives  a  power  of  re-  v.  Cochrane,  4  Hare,  167. 
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1.  Plea  to  an  Avowry  for  Rent ;  Denial  of  the  Tenancy,  (a) 

In  the  Q.  B.  [or  "  C.  P."],  &c. 

The day  of- ,  a.  d.  . 

And  the  plaintiff,  as  to  the  avowry  and  cognizance  of  the  said 
and  E.  F.  by  them  [first]  above  made,  saith  that  the  said 
C.  D.  /  C.  D.  in  his  own  right  ought  not  to  avow,  and  the  said  E.  F.  as 
baihff  of  the  said  C.  D.  ought  not  to  acknowledge,  the  taking  of  the  said 
cattle,  goods  and  chattels,  [as  in  the  declaration,']  in  which,  &c.,  and  justly, 
&c.,  because  he  saith  that  he  the  plaintiff  [or  "  the  said  G.  H."]  did  not 
hold  or  enjoy  the  said  [dwelling-house,]  in  which,  &c.,  with  the  appur- 
tenances, as  tenant  thereof  to  the  said  [C.  D.]  under  the  supposed  demise 
thereof  in  the  said  avowry  and  cognizance  mentioned,  in  manner  and  form  as 


LB.%     And 
V.     (c.  D. 

:;.D.)c.  D. 


(a)  This  plea  in  bar  of  non  tenuit  puts  the 
defendant  on  proof  of  the  tenancy  stated,  and 
that  it  existed  between  the  parties,  and  upon 
the  terms  stated  in  the  avowry,  see  1  Saund. 
347  c,  note  4 ;  2  Stark.  Ev.  3rd  ed.  970 ; 
and  therefore  he  must  begin  at  the  trial, 
Downes  v.  Cooper,  2  Q.  B.  256,  where  see 
form  of  this  plea  with  a  special  inducement 
showing  defendant  was  estopped  by  an  award 
from  treating  plaintiff  as  iiis  tenant.  See  as  to 
variance,  6  Bing.  107,  ante.  695,  note  (A). 
Nil  habuit  in  tenementis  is  no  plea  in  bar  to 
an  avowry  for  rent  under  11  Geo.  2  ;  Sultivan 
V.  Sirud/i/(g,  2  VVils. 208;  Alchornev.Gomme, 
2  Bing.  54 ;  Darner  v.  Hastings,  4  Bing.  4. 
See  the  cases  upon  the  principle  that  a  tenant 
cannot  dispute  his  landlord's  title  collected  in 
Chit.jiin.Contr.4ihed.I/id."Landlord,"6cc. ; 
see  Cooper  V.  Btandtj,  -i  M.  4c  Sc.  562;  1  Bing. 
N.  C.  45,  6'.  C. ;  FJdridge  v.  Mackenzie,  4  M. 
&  G.  143.  Where  a  third  person,  and  not  the 
party  who  distrained,  demised  to  the  plaintiff, 
and  the  party  who  distrained  and  avows 
claims  from  the  person  who  demised,  the 
plaintiff  may  on  the  above  plea  in  bar  deny 
the  derivative  title;  6  Taunt. 202.  So  where 
the  tenant  was  not  let  in  by  the  distrainer, 
the  former  may  show  that  the  latter  held  only 
under  an  agreement  for  a  lease,  and  that  the 
legal  owner  chims  the  rent ;  Brookes  v.  Biggs, 
2  Bing.  N.  C.  572.  The  above  plea  in  bar 
■would  also  be  proper  where  the  landlord's 
title,  and  the  relationship  of  landlord  and 
tenant  had  ceased,  and  another  party  had 
claimed  and  become  the  legal  owner  by  mort- 
gage, &c.,  before  the  distress ;  Doe  d.  Mar- 
riott V.  Edwards,  5  B.  &  Ad.  1065  ;  Waddi- 
love  V.  Barnet,  2  Bing.  N.  C.  533;  Evans  v. 


Elliott,  9  A.  &  E.  342  ;  Wheeler  v.  Brans- 
combe,  5  Q.  B.  373  ;  provided  the  rent  had 
been  actually  paid  to  the  mortgagee.  Boodle 
V.  Cambell,  infra.  If  there  has  been  such 
0  binding  agreement  between  the  patties  for 
the  payment  of  the  rent  to  the  mortgagee  as 
would  be  an  answer  to  defendant's  claim  of 
rent  from  the  plaintiff,  that  should  be  specially 
pleaded  ;  Wheeler  v.  Branscombe,  5  Q.  B. 
373;  and  see  Davis  v.  Stacey,  12  A.  &  E. 
506.  See  form  of  plea,  Johnson  v.  Jones,  9 
A.  &  E.  909  ;  but  a  simple  plea  of  payment 
would  suffice.  If  only  a  part  of  the  pre- 
mises has  been  conveyed  away  by  the  land- 
lord, the  rent  cannot  be  apportioned  in  an 
action  of  replevin  against  him  ;  Boodle  v. 
Cambell,  infra.  Effect  of  partial  eviction  by 
landlord,  &c.,  upon  the  right  of  distress, 
see  Mackenzie  v.  Neale,  1  M.  &  W.  747. 
Proof  of  eviction  on  non  tenuit ;  Hopcroft  v. 
Keifs,  9  Bing.  613.  Special  plea  of  eviction  ; 
3  Chit.  PI.  7th  ed.  478;  1  Saund.  204, 
note  2.  An  eviction  to  be  a  good  defence 
must  have  happened  before  the  rent  became 
due ;  Boodle  v.  Cambell,  2  D.  &  L.  66  ;  S.  C. 
7  M.  &  G.  386.  See  a  plea  that  plaintiff 
committed  a  breach  of  covenant,  in  conse- 
quence of  which  the  superior  landlord  entered, 
and  compelled  defendant  to  pay  him  the 
rent;  Franklin  v.  Carter,  3  D.  &  L.  213; 
S.  C.  1  Com.  B.  750;  ante,  "Covenant," 
"  Leases."  A  plea  in  bar  of  de  injurid  sua 
propria  absqite  tali  causa  to  an  avowry  or 
cognizance  for  rent,  is  bad  on  special  demur- 
rer; Jones\.  Kitchen,l  B.&C.P.16;  but  such 
plea  in  bar  is  good  to  an  avowry  of  distress 
for  a  poor-rate;  Bardons  v.  Selby,  9  Bing. 
756 ;  1  C.  &  M.  500 ;  3  B.  &  Ad.  2. 
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the  defendants  have  above  in  their  said  avowry  and  cognizance  in  that 
behalf  alleged ;  and  this   the  plaintiff  prays  may  be  inquired  of  by  the 

country,  &c. 

— ♦ — 

2.  Plea  in  Bar,  Riens  in  arrear.  (b) 

Commencement  of  plea  in  bar  as  ante,  698,  Form  1.]  Because  he  saith  that 
no  part  of  the  said  supposed  rent  in  the  said  avowry  and  cognizance  [/is  the 
case  may  he~\  mentioned,  was  or  is  in  arrear  from  the  i^laint'iff  to  the  said 
C.  D.  [or  "  G.  H."]  in  manner  and  form  as  the  said  defendants  have  in  that 
behalf  above  alleged  ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the 

country,  &c. 

— ♦ — 

3.  Plea  in  Bar,  denying  Defendant  was  Bailiff,  (c) 

Commencement  of  plea  in  bar  as  ante,  698,  Form  1,]  Because  he  saith  that 
the  said  defendant,  at  the  said  time  when  &c.  was  not  the  bailiff  of  the  said 
E.  F.  in  manner  and  form  as  the  defendant  hath  above  in  his  said  cognizance 
in  that  behalf  alleged  :  and  this  the  plaintiff  prays  may  be  inquired  of  by  the 

country,  &c. 

— ♦ — 

4.  Plea  in  Bar  to  an  Avowry  for  Rent,  Payment  of  Land  Tax  for 

the  Landlord,  (d) 

In  the . 

The day  of ,  A.  d.  . 

A.  B.-\       And  as  to  the  said  avowry  and  cognizance,  so  far  as  they  relate 

V.     \  to  the  sum  of  £ ,  parcel  of  the  said  sum  of  £ therein  men- 

C.  D.  3  tioned,  the  plaintiff  saith  that  the  said  C.  D.  ought  not  to  avow  nor 

ought  the  said  E.  F.  to  acknowledge  the  taking  of  the  said  goods  and  chattels 

in  the  said  dwelling-house  in  which  &c.,  and  justly  &c.,  because  he  saith 

that  before  the  said day  of ,  a.d. ,  in  the  said  avowry  and 

cognizance  mentioned,  and  before  the  said  time  when  &c.  and  whilst  the 

said  C.  D.  was  landlord  and  the  plaintiff  was  tenant  of  the  said  dwelling- 

(6)  This  plea  admits  the  tenancy  upon  the  (c)  Evidence  of  a  prior  authority  to  distrain, 

terms  stated.  Hill  v.  Wright,  2  Esp,  R.  669  ;  or  of  a  subsequent  approval  and  recognition 

and  the  substance  of  it  is,  that  no  rent  was  of  the  act,  without  showing  a  prior  command, 

due,  so  tliai  the  defendant  will  succeed  thereon  will  be  necessary  to  support  this  plea ;  Ttevil- 

if  any  sum  were  due,  though  less  than  the  lian  v.  Pine,  11  Mod.  112;  Vin.  Ab.  Bailiff, 

sum  distrained  for.    The  plaintiff  must  prove  D. ;  2  Stark.  Ev.  3rd  ed.  975  ;  see  Taylenon 

the  whole  rent  was  satisfied,  and   therefore  v.  Peters,  7  A.  &  E.  110.     Authority  to  re- 

raust  begin  at  the  trial ;  Cooper  v.  Egginion,  ceive  rents  no  authority  to  distrain  ;   IVard  v. 

8  C.  &  P.  748  ;  2  Stark.  Ev,  3rd  ed.  974  ;  ante.  Shew,  9  Bing.  608. 

695,  note  (m).  Payment  to  another  person  (d)  See  (^hit.  jun.  Contr.  Jnd.  "  Land- 
claiming  a  superior  tule  cannot  be  set  up  on  lord,"  6tc. ;  Andrews  v,  Hancock,  1  D.  &  B. 
this  plea;  Taylor  v.  Zamira,  6  Taunt.  524.  37;  3  Moore,  287;  Spragg  v.  Hammond,  2 
Payment  to  a  ground  landlord,  Sapsford  v.  B.  &  B.  59;  Stubbs  v.  Parsons,  3  B.  6c  Aid. 
Fletcher,  4  T.  K.  511  ;  or  a  payment  of  land  616.  Plea  of  payment  of  the  income  tax, 
tax,  &cc.  (see  Form  6,  post,  700)  roust  be  Frattklin  v.  Carter,  3  D.  Cit  L.  213;  S.  C.  1 
pleaded  specially.  Com.  B.  750. 
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house  by  virtue  of  the  said  demise,  to  wit,  on  the day  of ,  a.  d.       -  > 

a  certain  sum  of  money,  amounting  to  the  said  sum  of  £ ,  parcel  [^c.]» 

had  been  and  was  duly  assessed  and  rated  on  the  said  dwelling-house  for 
the  land  tax  due  in  respect  of  the  said  dwelling-house,  by  virtue  of  the 
statute  in  such  case  made  and  provided,  for  one  half  of  a  year  then  last 
past,  and  then  became  and  was  due  and  payable ;  and  the  plaintiff  further 
saith  that  he  the  said  plaintiff  paid  the  quarter's  rent  of  the  said  dwelling- 
house  in  which  [4"C.],  which  accrued  due  on  the  said  day  of , 

A.  D. ,  to  the  said  C.  D.  without  notice  that  the  said  sum  of ,  parcel 

[^c],  had  been  assessed  and  become  due  and  payable,  to  wit,  on  the 

day  of ,  A.  D. ;  and  the  plaintiff  further  saith  that  he  the  plaintiff, 

after  he  had  so  paid  the  said  rent  as  last  aforesaid,  to  wit,  on  the day 

of ,  A.  D. ,  in  pursuance  of  the  statute  in  such  case  made  and  pro- 
vided, was,  as  tenant  and  occupier  of  the  said  dwelling-house,  called  upon 

and  obliged  to  pay,  and  did  then  pay  and  satisfy  the  said  sum  of  £ so 

due  for  land  tax  as  aforesaid,  to  prevent  his  goods  therein  from  being  dis- 
trained for  the  same,  wherefore  he  the  plaintiff  did,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  then  abate,  deduct  and  keep  in 

his  own  hands  the  said  sum  of  £ ,  so  paid  for  such  tax  out  of  the  said 

rent  in  the  said  avowry  and  cognizance  mentioned,  and  therein  stated  to  be 
in  arrear,  (being  the  next  rent  which  accrued  due  to  the  said  S.  W.  after  he 

the  plaintiff  paid  the  said  sum  of  £ as  aforesaid,)  the  said  sum  of  £ 

being  the  amount  of  the  tax  which  the  said  S.  W.  as  landlord  of  the  said 
dwelling-house  in  which  [<^c.]  was  liable  to  bear  in  respect  of  the  said  rent, 
and  his  estate  and  interest  in  the  said  dwelling-house ;  and  this  the  plaintiff 
is  ready  to  verify,  wherefore  inasmuch  as  the  said  C.  D.  hath  avowed,  and 
the  said  E.  F.  hath  acknowledged  the  taking  of  the  said  goods  and  chattels 
in  the  said  dwelling-house  in  which  [S^c.'],  the  plaintiff  prays  judgment  and 
his  damages  by  reason  of  the  taking  and  unjustly  detaining  the  same  to  be 
adjudged  to  him,  &c. 

— ♦— 

5.  Plea  of  Payment  to  a  Mortgagee  of  the  Premises. 
Johnson  v.  Jones,  9  A.  &  E.  909. 


6.  Replication  to  Form  4,  that  the  Tenant  agreed  to  pay  the  Land 

Tax.  (e) 
Commencement,  ante,  23.]    And  the  defendants  as  to  the  said  plea  in  bar  of 
the  plaintiff  as  to  the  said  avowry  and  cognizance  so  far  as  they  relate  to  the 

(e)  See  Chit.  jun.  Contr.  Ind. "  Landlord,"      that  the  plaintiff  agreed  to  pay  the  land  tax  to 
&c.    Or  the  form  should  perhaps  be  simply      be  charged  upon  the  premises,  &c. 
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said  sum  of  £ ,  parcel  [<^c.],  say  that  the  said  demise  in  the  avowry  and 

cognizance  mentioned  was  made  by  the  defendant  C.  D.  to  the  plaintiff  upon 
the  following  amongst  other  terms  (that  is  to  say),  that  the  said  yearly  rent 
should  be  payable  and  paid  by  the  plaintiff  to  the  defendant  C.  I),  free  from 
all  deductions  whatsoever,  and  that  the  plaintiff  should  pay  aud  discharge  all 
taxes  whatsoever  (/)  which  should  at  any  time  during  the  continuance  of  the 
said  demise  be  assessed  or  rated  on  the  said  dwelling-house  and  become  and 
be  payable  in  respect  thereof,  so  that  the  said  C.  D.  might  receive  the  said 
yearly  rent  clear  of  all  deductions  whatsoever ;  and  this  the  defendants  are 
ready  to  verify,  wherefore  they  pray  judgment  [Sfc.  as  ante,  700,  Form  4. 


7.  Plea  in  Bar,  denial  of  the  Landlord's  reversionary  Interest. 

See  forms,  Sec.  and  law,  Fascoe  v.  Pascoc,  S  Bingh.  N,  C.  898  ;  and  Preece  v.  Corrie, 
5  Bing.  24,  there  cited ;  3  B.  &  Ad.  58G.  Qu.  whether  7wn  tenuit  or  non  demisit 
would  be  sufficient;  sec  Vascoc  v.  Pascoe ;  Hooker  v.  JVj/e,  1  C.  M.  &  R.  258,  260. 


8.  Plea  in  Bar,  that  the  Goods  were  privileged  as  being  on  the  Pre- 
mises in  the  Way  of  the  Tenant'^.  Trade,  &ic. 

See  forms,  Muspratt  v.  Gregonj,  1  M.  &  W.  633 ;  Thompson  v.  Mashiter,  1  Bing. 
283 ;  and  a  form  in  trover,  Gibsoti  v.  Ireson,  3  Q.  B.  39 ;  post,  "  Pleas  in  Trespass- 
Distress."  Plea  of  privilege,  the  goods  being  implements  of  husbandry,  Davies  v.  Aston, 
1  Com.  B.  746;  S.  C.  3  D.  &  L.  188.  Ibid.,  being  in  tlie  hands  of  a  commission 
agent  for  sale,  Findon  v.  M^Claren,  6  Q.  B.  891. 


9.  Plea  in  Bar  to  an  Avowry  for  Rent  in  arrear,  tender  of  the  Rent 
and  Costs  after  the  taking  and  before  impounding. 

See  form,  Evans  v.  FJliott,  5  Ad.  &  E.  142;  Thomas  v.  Harris,  1  M.  &  G.  095. 
Plea  of  tender  before  the  distress,  3  Chit.  PI.  7tb  ed.  486.  Tender  on  the  land,  id.  235. 
Release  of  the  rent,  Cooper  v.  Robinson,  10  M.  &  W.  694. 


LIMITATIONS. 


Plea  to  a  Cognizance  for  Rent,  that  the  Distress  ims  made  ivithin 
Twenty  Years  next  after  the  Time  when  the  Right  accrued  to  a 
Person  through  whom  Title  is  claimed,  and  that  such  Person  dis- 
continued Receipt  of  Rent  more  than  Twenty  Years  before  Distress. 

Collier  V.  Clarke,  5  Q.  B.  467. 


(/)  See  ante,  700,  note  (e). 
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WILL— ANNUITY. 


PLEAS  IN  BAR  TO  AN  AVOWRY  FOR  AN  ANNUITY  BEQUEATHED  BY  WILL. 

1.  Denial  of  the  Will. 

Commencement,  ante,  698,  Form  1.] — That  the  said  D.  R.  did  not  make 
and  publish  his  last  will  and  testament  in  writing,  signed  by  him  the  said 
D.  R.  and  attested  and  subscribed  in  the  presence  of  the  said  D.  R.  by  three 
credible  witnesses,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  {g)  in  manner  and  form  as  the  defendant  hath  above  in  his  said 
avowry  in  that  behalf  alleged  ;  and  this  the  plaintiff  prays  may  be  inquired 
of  by  the  country,  &c. 

2.  Denial  of  the  Bequest. 

— That  the  said  D.  R.  did  not  give  and  bequeath  unto  the  defendant  E.  R., 
the  widow  of  his  late  son,  A.  H.  R.,  or  her  assigns,  one  annuity  or  annual 

sum  of  ^ ,  for  and  during  the  term  of  her  natural  life,  if  she  should  so 

long  continue  a  widow  and  unmarried,  in  manner  and  form  as  the  defendant 
hath  above  in  his  said  avowry  in  that  behalf  alleged ;  and  this  the  plaintiff 
prays  may  be  inquired  of  by  the  country,  &c. 

3.  That  the  Testator  was  nan  compos. 

• — That  the  said  D.  R.  at  the  time  of  making  and  publishing  the  said  will 
and  testament  in  the  said  avowry  mentioned  was  not  of  sound  and  disposing 
mind,  memory  and  understanding ;  and  this  the  plaintiff  is  ready  to  verify ; 
wherefore  he  prays  judgment  [4"C.  as  ante,  700,  Form  4. 

4.  That  the  Annuitant  (a  Widoiv)  committed  Adultery;  and  Repli- 
cation, absence  of  the  Husband  for  Seven  Yeai's  without  being 
heard  of 

Wynne  v.  Wynne,  9  Dowl.  397  ;  S.  C.  2  M.  &  G.  8. 

(g)  If  since  1  Vict.  c.  26,  see  the  form,  atite,  479,  note  (j). 
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Obs.  See  in  general  as  to  this  form  of  action  Vin.  Ab.  and  Bac.  Ab.,  Com.  Dig,  and 
Selw.  N.  P.  tit.  "Trespass;"  1  Chit.  PI.  7tli  ed.  Ind.  in  voc. ;  2  Stark,  Ev.  and 
Harr.  Index,  tit.  "  Trespass,"  Trespass  is  the  remedy  for  an  immediate  or  direct 
injury  committed  with  violence,  which  maybe  either  actual  or  implied;  and 
the  law  will  imply  violence  though  none  is  actually  used,  where  the  injury  is  of 
a  direct  and  immediate  kind,  and  committed  on  the  person,  or  tangible  and  cor- 
poreal property  of  the  plaintiff.  Of  actual  violence,  an  assault  and  battery  is  an 
instance ;  of  implied,  a  peaceable  but  wrongful  entry  upon  the  plaintiff's  land, 
Chit,  on  PI.  7th  ed.  199;  but  a  mere  ratification  of  a  previous  trespass  by 
another  will  not  make  the  party  ratifying  a  trespasser,  Wilson  v.  Twnvion,  1  D. 
&  L,  513  ■,S.C.G  M,  &  G.  236. 

1 .  For  injuries  to  the  person  by  an  assault  and  battery,  wounding  or  false  imprison- 
ment, not  under  colour  of  legal  process,  trespass  is  the  only  remedy.  For  a 
personal  injury  by  driving  a  carriage,  case  for  the  negligence  or  tiespass  lies; 
but  if  the  act  were  wilful,  trespass  must  be  brought,  ante,  522,  obs.  For  the 
seduction  or  battery,  &c.  of  a  wife  or  servant,  the  husband  or  master  may  main- 
tain case  or  trespass. 

2.  For  direct  injuries  to,  or  the  tortious  seizure  {Hartley  v.  Moxhum,  3  Q.  B,  701 ; 
S.  C.  1  Car.  &  M.  504)  of,  goods,  trespass  is  maintainable ;  provided  the  plaintiff's 
interest  were  not  in  reversion  only,  and  he  had  the  possessory  right,  or,  as  against 
a  wrongdoer,  the  actual  possession  (  Young  v.  Hicheris,  (J  Q.  B.  606)  at  the  time 
the  injury  was  inflicted,  Pugh  v.  Roberts,  2  M.  &  W.  438;  and  it  lies  against  a 
corporation  for  seizing  goods,  Maund  v.  Monmouthshire  Canal  Company,  2  Dowl, 
N.  S.  113 ;  S.  C.  4  M.  &  G.  452 ;  but  it  does  not  lie  for  a  mere  refusal  to  give 
them  up,  Wilson  v.  Tummon,  1  I).  &  L.  513;  S.  C,  6  M.  &  G.  236,  As  to 
the  remedy  for  unlawful  distresses  for  rent,  see  ante,  532. 

3.  Trespass  is  the  proper  remedy  for  an  illegal  entry  upon,  or  immediate  injury  to, 
real  pj-operti/  corporeal  in  the  possession  of  the  plaintiff' ov  his  servants,  and  over- 
seers inclosing  a  waste  have  sufficient  possessory  right ;  Mutson  v.  Cook,  4  Bing, 
N.  C.  392.  Case  is  the  appropriate  form  of  action  for  an  injury  to  an  incor- 
poreal right,  as  the  obstruction  of  a  right  to  light,  or  common  of  pasture,  or  a 
watercourse  or  way,  or  other  easement.  It  is  also  the  necessary  form  of  action 
for  an  injury  to  a  house  or  land,  or  other  corporeal  tenement  in  which  the  plaintiff 
has  only  a  reversionary  interest,  and  not  a  possessory  right,  and  of  which  he  has 
not  possession. 

In  trespass  for  an  injury  to  the  person  or  personal  property,  the  veiiue  is  transitory 
(except  in  certain  actions  against  justices,  constables,  &c. ;  see  1  Chit,  PI.  7th 
ed.  285).  In  trespass  to  realty  the  venue  is  local,  and  by  the  New  Rules  the 
7ia7ne  or  abuttals,  &c.  of  the  close  must  be  stated  in  trespass  (juarc  clansum /regit, 
post,  711,  note  (g). 

There  arc  certain  formal  peculiarities  in  a  declaration  in  trespass  which  require 
attention  ;  1st.  The  trespass  must  be  charged  positively  and  not  by  recital,  and 
therefore  the  declaration  must  not  be  for  that  "  W/cra/s "  the  defendant,  &c., 
Steph  4th  ed.  416;  1  Chit.  PI.  7th  ed.  260;  indeed  this  rule  holds  in  all  the 
forms  of  action.  Brown  v.  Thnrloic,  16  L.  .1.  46,  Exch.  ;  2nd.  Tiie  trespass  must 
be  laid  to  have  been  committed  "  with  force  and  arms ;"  and  3rd.  "  Jgainst  the 
peace"  of  the  queen ;  otlierwise  in  either  case  a  special  demurrer  will  hold 
good,  id.;  but  this  omission  is  cured  by  verdict,  Hudson  v.  ?iicholson,  5  M.  & 
W.  437;  and  see  Harvey  v,  Brydgis,  14  ISI,  &  W,  437;  Wright  v.  Burroughs, 
16L.  J.6,  C.  P. 

The  New  Rules,  in  prohibiting  several  counts  founded  on  one  and  the  same  prin- 
cipal matter  of  complaint,  state,  in  reference  to  the  action  of  trespass,  "  that 
several  counts  for  acts  committed  at  the  sama  time  and  place  arc  not  to  be 
allowed." 
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As  to  the  costs  in  trespass,  see  ante,  510,  obs. 

By  8  &  9  Will.  3,  c.  11,  if  the  judge  certify  that  the  trespass  was  wilful  and  mali- 
cious, the  plaintiff  shall  have  full  costs,  though  the  verdict  be  for  less  than  40*.; 
see  Tidd,  9th  ed.  966 ;  2  Chit.  Arch.  8th  ed. 

Where  there  are  several  defendants  in  trespass,  if  one  obtain  a  verdict  he  is  en- 
titled to  his  costs,  whether  he  pleaded  alone  or  jointly  with  the  others,  unless  the 
judge  certify  that  there  was  reasonable  cause  for  making  him  defendant,  3  &  4 
Will.  4,  c.  42,  s.  32;  calculation  of  such  costs,  &c.,  Griffiths  v.  Jones,  2  C.  M. 
&  R.  333 ;  Starling  v.  Cozens,  2  C.  M.  &  R,  445. 


I.   TO  THE  PERSON. 


NOTICE  OF  ACTION. 

In  many  cases  before  commencing  an  action  against  a  justice,  constable,  customs  or 
excise  officer,  public  company,  &:c.  it  is  necessar}^,  by  statute,  to  give  the  defendant  a 
written  notice  that  such  action  will  be  brought.  See  the  form,  law,  &c.  in  the  Ap- 
pendix, post. 


1.  Count  for  an  Assault,  Battery  and  Wounding. 

Obs.  See  in  general  Bac.  Ab.  "Assault;"  Com.  Dig.  "Battery;"  Burn,  J.  "As- 
sault ;"  1  Selw.  N.  P.  27  ;  3  Bla.  Com.  120.  1.  An  assault  is  an  attempt  with 
violence  to  do  a  person  some  bodily  harm,  as  by  holding  up  a  fist,  striking  at 
another  with  a  stick  which  does  not  touch  the  latter,  or  throwing  any  thing  at  a 
person  which  misses  him,  or  by  any  similar  act  of  inchoate  violence,  showing  an 
intention  to  do  injury,  and  the  aggressor  being  within  such  a  distance  from  the 
party  assaulted  that  the  intention  might  possibly  be  executed.  The  quo  unimo 
is  material  in  the  case  of  an  assault,  and  therefore  where  a  party  half  drew  his 
sword,  but  said,  "  if  it  were  not  assize  time  I  would  run  you  through  the  body," 
it  was  held  there  was  no  assault,  the  words  negativing  an  intention  to  do  vio- 
lence ;  1  Mod.  R.  3  ;  Bac.  Ab.  Assault,  A. ;  Blake  v.  Barnard,  9  C.  &  P.  626; 
Jleg.  V.  St.  George,  9  C.  &  P.  483.  The  riding  after  a  person  and  obhging 
him  to  run  away  into  a  garden,  to  avoid  being  beaten,  is  an  assault;  Morton  v. 
Shoppee,  3  C.  &  P.  373.  Merc  words  of  abuse  and  threats  do  not  constitute  an 
assault.  In  Stephens  v.  Myers,  4  C.  &  P.  349,  Tindal,  C.  J.  said,  "  It  is  not 
every  threat,  when  there  is  actually  no  personal  violence,  that  constitutes  an 
assault,  there  must  in  all  cases  be  the  means  of  carrying  the  threat  into  effect. 
The  question  is  whether  the  defendant  was  advancing  at  the  time  in  a  threaten- 
ing attitude  to  strike  the  chairman,  so  that  his  blow  would  have  almost  imme- 
diately reached  the  chau-man  if  he  had  not  been  stopped,  then,  though  he  was 
not  near  enough  at  the  time  to  have  struck  him,  yet  if  he  were  advancing  with 
that  intent,  I  think  it  amounts  to  an  assault  in  law.  If  he  were  so  advancing, 
that  within  a  second  or  two  of  time  he  would  have  reached  the  plaintiff,  it  seems 
to  me  an  assault  in  law.' 

2.  A  Battery  is  any  unlawful  touching  another  by  the  aggressor  himself  with  his 
hand  or  any  instrument,  or  by  his  servant  by  his  command,  or  by  any  substance 
put  or  continued  in  motion  by  him ;  I  Chit.  G.  P.  37.  See  Ruiclins  v.  "Till,  3 
M.  &  W.  28  ;  (')  Dow).  159,  i\  C.  Even  throwing  water  upon  a  party  amounts 
to  a  battery;  Furscll  v.  Horn,  S  A.  &  E.  602.  If  the  injiuy  arise  from  in- 
evitable or  unavoidable  accident  or  necessity,  and  there  be  no  want  of  care,  no 
action  lies  ;  as  if  a  horse  being  frightened,  run  away  with  the  rider  and  hurt  the 
plaintiff',  or  the  injury  arise  from  the  accidental  explosion  of  a  gun,  or  in  cutting 
Avood  with  an  axe,  &c.  But  the  act  need  not  be  wilful  to  maintain  the  action, 
nor  is  the  degree  of  violence  material ;  3  East,  602 ;  Bac.  Ab.  &c.  ubi  supra. 
Bruises  are  wlierc  the  skin  is  not  broken. 

3.  A  Wounding  consists  in  giving  another  a  cut  or  even  a  scratch  opening  the 
flesh,  1  Chit.  G.  P.  38  ;  or  breaking  the  skin,  Moriartu  v.  Brooks,  6  C.  &  P. 
G84. 

4.  A  Mayhem  is  defined  to  be  the  deprivation  of  a  member  proper  for  defence  in 
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fight,  and  which  are  not  only  an  arm,  leg,  finger,  eye,  and  a  fore  tooth,  but  also 
some  others ;  but  not  as  it  has  been  said  a  jaw  tooth,  or  the  ear,  or  a  nose,  be- 
cause they  have  been  supposed  to  be  of  no  use  in  fighting ;  3  Bla.  C.  121. 

Commencement,  ante,  5,  "  in  an  action  of  trespass."]     For  that  (a)  the 

defendant,  on  the day  of ,  a.  d, ,  (b)  with  force  and  arms(c) 

assaulted  (d)  the  plaintiff",  and  beat,  bruised,  [pushed,  dragged,  and  pulled 
about,  kicked,  wounded  (c)]  and  ill-treated  him,  whereby  (/)  the  plaintiff" 
became  and  was  sick,  sore,  lame  and  disordered,  and  so  continued  for  a  long 
time,  to  wit,  thence  hitherto,  during  all  which  time  the  plaintiff"  suffered 
great  pain  and  was  prevented  from  transacting  his  necessary  affairs  and 
business,  and  also  thereby  the  plaintiff"  was  obliged  to  incur,  and  did  then 
incur  [or    "  to   subject  himself  to  liability   to   pay,  and  became  liable  to 

pay,"  (g-)]  great  expenses,  to  wit,  to  the  amount  of  <£ ,  in  and  about  the 

endeavouring  to  be  cured  of  the  injuries  so  sustained  by  him ;  and  thereby 
also  divers  large  quantities  of  blood  which  issued  and  flowed  from  the  said 
wounds  of  the  plaintiff',  ran  and  flowed  on  the  clothes  and  wearing  apparel, 
to  wit,  one  coat  and  one  waistcoat,  one  pair  of  trowsers  and  one  shirt  of  the 
plaintiff^,  wherewith  the  plaintiff"  was  then  clothed,  of  the  value  of  ^610,  and 
greatly  soiled  and  damaged  and  spoiled  the  same,  so  that  the  same  thereby 
became  of  little  or  no  use  or  value  to  the  plaintiff",  and  other  wrongs  (A)  to 
the  plaintiff  then  did  ;  against  the  peace  (i)  of  our  lady  the  queen,  and  to  the 
damage  of  the  plaintiff  of  .£ ;  and  therefore  he  brings  his  suit,  &c. 


(tt)  The  word  "whereas"  here  would  be  (g)  These  words  are  proper  if  the  expenses 

demurrable ;  see  obs.  ante,  703,  were  not  puirf  before  the  action ;  see  Pritchetl 

(b)  The  exact  day  is  not  material.   "  Made  v.  Bnevey,  1  C.  &;  M.  775. 

an  assault"  on  divers  days  would  he  bad  on  (/i)  The  a/ia  enormia  does  not  appear  to  be 

special  demurrer  ;  a/t((;r,it  seems,  if  the  alle-  an  essential  allegation;  it  is  no  part  of  tiie 

gation  be  "  assaulted"  on  divers  days;  see  declaration,  and  no  facts  can  begiven  in  evi- 

Englishv.  Purser,  GVjisi, 395.    There  should  dence   under   it,   which    might    consistently 

be  a  separate  count  for  each  distinct  assault  witii  decency  be  stated  in  the  declaration  ; 

on  several  occasions  on  the  same  day,  or  dif-  Lowden  v.  GooJrick,   I'eake  11.  46,  62.     Da- 

ferent  days.    Plaintiftcannol reply  de  iujuria,  mages  naturally  arising  from  the  act  com- 

and  also  new  assign  to  a  plea  justifying  a  plained  of  and  stated  may  be  proved;  Bull, 

single  count,  which   charges  the   defendant  N.  P.  89 ;  Holt,  699;   1    Stark.   R.  98;    1 

with  "  assaulting,"  1  Saund.  300  (d),   note  Ch.Pl. /»</."  Damages;"  but  notdaraages  for 

6;  1   Saund.  24,  n.  ;  Putkiiiltoni  v.  Wright,  costs  incurred  in  scUing  aside  a    warrant  of 

15  L.  J.  70,  Q.  B. ;    ante,   43,   note  (g).  attorney  and  subsequent  proceedings,  under 

Upon  one  count  for  one  assault,  no  second  which  the  trespasses  were  committed  ;  IIol- 

assault  can  be  proved  ;  see   1  Saund.  299,  bway  v.  Turner,  6  Q.   B.  928.     Damages 

note  6 ;  Stante  v.  Pricket,  1  Camp.  473.  must    be   assessed    against  all    the   defend- 

(c)  Vi  et  armis  necessary,  obs.  ante,  703.  ants  equally   against  whom   there  is  a    ver- 

(d)  Under  a  count  for  an  assault  and  bat-  diet ;  IJliot  v.  Allen,  1  Com.  B.  18.  Pinin- 
tery,  the  former  only  may  be  proved  ;  Bro.  tiff  may  be  called  on  to  elect  against  which 
Ab.  "  Trespass,"  pi.  40.  of  the  defendants  he  will  go  on  at  the  close 

(e)  Use  only  such  of  these  words  as  are  of  his  case ;  Davis  v.  Moseleit,  1  Car.  & 
warranted  by  the  fact ;  see  supra,  obs.  K.  710;  Howard  v,  Newton,  2   M.  &  Rob. 

(f)  Adopt  only  so  much  of  the  following  509;  but  this  is  in  the  discretion  of  the  judge, 
statement  of  damage  as  can  be  proved.  In  White  v.  Hill,  2  Dowl.  6c  L.  537;  Sewell  v. 
cases  of  slight  assaults,   without  special    da-  Campion,  6  A.  &  E.  407. 

mage,  proceed  at  once  to  the  alia  enormia.  (i)  See  ante,  703,  obs.,  as  to  contra  pacem. 
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2.  For  driving  a  Carriage  against  the  Plaintiff's,  (k) 
Commencement,  ante,  5.]  For  that  the  defendant  on  [^-c],  with  force  and 
arms  [8fC.'\,  drove  a  certain  carriage,  in  which  the  defendant  was  then  riding, 
upon  and  against  a  certain  other  carriage  of  the  plaintiff,  in  which  the  plain- 
tiff was  then  riding,  and  thereby  then  greatly  damaged  and  spoiled  the  said 
carriage  of  the  plaintiff,  by  means  [S^c.  state  damage  as  ante,  705. 


3.  Count  for  False  Imprisonment. 

Obs.  What  shall  be  deemed  a  false  imprisonment,  sec  1  Chit.  G.  P.  47 ;  3  Stark.  Ev. 
1113,  3d  ed.  ;  2  Selw.  N.  P.  tit.  "  Imprisonment;"  3  Bla.  Com.  127,  138.  Bare 
words  do  not  in  general  amount  to  an  imprisonment.  There  must  be  some  act 
whereby  the  plaintiff  was  deprived  of  bis  freedom  for  some  portion  of  time, 
however  short ;  there  must  be  a  laying  bold  of  the  person,  or  some  actual  restraint 
or  submission  without  force  ;  and  in  this  instance  actual  laying  on  the  band  is 
not  necessary;  3  Stark.  Ev.  3d  ed.  1112.  If  an  officer  or  other  person  say, 
"  You  are  my  prisoner,  &c."  or  state  that  he  holds  a  warrant,  and  that  the  party 
must  accompany  him,  and  be  submit,  in  either  case  there  is  a  sufficient  im- 
prisonment; id.  and  note  {i/);  Bull.  N.  P.  62;  Pocock  v.  Moore,  1  Ry.  &  M. 
321 ;  Chinn  v.  Morris,  2  C.  &  P.  361  ;  Bridgett  v.  Coi/neii,  1  M.  &  Ry.  211. 
Where  upon  a  magistrate's  warrant  being  shown  to  the  plaintiff,  he  voluntarily 
and  without  compulsion  attended  the  constable,  held  no  imprisonment ;  Arrow- 
smith  V.  Mesurier,  2  N.  R.  211.  And  it  is  not  enough  merely  to  show  that  the 
defendant  at  a  police  office  stood  before  the  plaintiff  and  said,  "  You  cannot  go 
away  till  the  magistrate  comes,"  if  it  appear  that  be  rebnquished  that  attitude 
and  went  to  another  part  of  the  office  before  the  plaintiff  had  made  any  attempt 
to  depart.  Cant  v.  Parsons,  6  C.  &  P.  504 ;  but  if  a  party  goes  with  another 
who  pretends  to  have  authority  to  arrest  him,  not  voluntarily,  but  under  the 
belief  that  the  other  bad  the  power  to  compel,  that  is  an  arrest.  Wood  v.  Lane, 
6  C.  &  P.  774  ;  and  that  is  a  question  of  fact  for  the  jury,  ibid. 
If  a  man  direct  a  pobceman  to  take  a  party  into  custody,  trespass  is  the  proper 
remedy,  Wheeler  v.  Whiting,  9  C.  &  P.  262 ;  but  if  be  merely  state  the  facts, 
leaving  the  policeman  to  act  as  be  pleases,  case  is  the  appropriate  form  of  action, 
Hopkins  V.  Croivc,  7  C.  &  P.  373;  Barker  v.  Rollinson,  1  C.  &  M.  330._ 
An  imprisonment  includes  an  assault ;  but  a  mere  arrest  does  not  constitute  a 
battery;  see  Stark.  &c.  supra;  Selw.  N.  P.  8th  ed.  905.  The  forcible  deten- 
tion of  a  party  in  the  street  against  his  will  is  an  imprisonment,  per  Thorpe, 
C.  J.,  22  Ass.  fol.  10,  pi.  105  ;  but  not  the  preventing  bis  going  in  a  particular 
direction.  Bird  v.  Jones,  15  L.  J.  82,  Q.B.;  and  see  Wright  v.  Wilson,  1  Ld. 
Ray.  739;  Jones  v.  Wylie,  1  Car.  &  K.  257;  Reg.  v.  Mabel,  9  C.  &  P.  474. 
Trespass  is  the  proper  remedy  for  an  illegal  detention,  though  the  previous  im- 
prisonment was  lawful ;  Magnayv.  Burt,  5  Q.  B.  381.  Imprisonment  by  mili- 
tary force  abroad,  Glynn  v.  Houston,  2  M.  &  G.  337.  When  magistrates  are 
liable,  see  Harr.  Ind.tit.  "  Trespass;"  Rose.  Evid.  6th  ed.  476;  2  Stark.  Evid. 
587. 
Commencement,  ante,  5.  Venue  transitory ,  except  in  actions  against  con- 
stables, ^c]     For  that  the  defendant  on  the day  of ,  a.  d. , 

with  force  and  arms  assaulted  the  plaintiff,  and  then  seized  and  laid  hold  of 
and  beat  the  plaintiff,  and  with  great  force  and  violence  pulled  and  dragged 
him  about,  (/)  and  also  then  imprisoned  the  plaintiff  and  kept  and  detamed 

(fe)  See  another  form,  3  East,  593;  and  (J.)  If  the  plaintiff  were  handcuffed,  stale 

see  the  declaration  and  notes  in  case,  ante,  the  fact  thus,  "  and  then  put  certain  hand- 

622.     Evidence  to  fi.^  defendant  with  having  cuffs  on  the  plaintiff's  wrists,  and  handcuffed 

sanctioned  the  act  of  postilions;  M'Langhlin  the  plaintiff  and  kept  him  so  handcuffed  for  a 

V.  Pryor,  1  Car.  &  M.  354  ;  S.C.4  M.  Ik  G.       long  time,  to  wit, hours  then  following  ;" 

48.  see  Wright  v.  Court,  4  B.  &  C.  596. 
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him  in  prison  there  for  a  long  time,  to  wit,  then  following,   [or  "  then 

forced  and  compelled  the  plaintiff  to  go,  and  caused  him  to  be  forcibly  con- 
veyed in  custody  in  and  along  divers  public  streets  and  highways  to  a  certain 
police-station,  and  there  imprisoned  the  plaintiff  and  kept  and  detained  him 
in  prison  there  without  any  reasonable  or  probable  cause  whatsoever  (jn)  for  a 

long  space  of  time,  to  wit,  for  the  space  of then  next  following,  at  the 

expiration  whereof  the  defendant  forced  the  plaintiff  to  go,  and  caused  him 
to  be  forcibly  conveyed  in  custody  to  a  certain  police-office,  and  there  again 

imprisoned  the  plaintiff  for  a  long  time,  to  wit, then  following,"  of 

course  the  above  statement  must  depend  on  and  he  varied  according  to  the  facts,^ 
contrary  to  law  [and  under  a  false  and  unreasonable  assertion,  colour  and 
charge,  that  the  plaintiff  had  committed  an  offence  punishable  by  law,  to  wit, 
that  he  had  committed  felony,  (?i)]  whereby  (o)  the  plaintiff  was  then  not  only 
greatly  hurt,  bruised  and  wounded,  and  suffered  great  anguish  and  pain  of 
mind  and  body,  and  was  prevented  from  attending  to  his  lawful  affairs,  but 
was  also  thereby  then  greatly  exposed  and  injured  in  his  credit,  reputation 
and  circumstances,  and  was  subjected  and  put  to  divers  expenses,  to  wit,  to 

the  amount  of  ,£ ,  in  order  to  obtain  and  in  obtaining  his  liberation  from 

the  said  imprisonment,  (j))  [or  "  in  order  to  obtain  his  liberation  from  the 
said  imprisonment  was  obliged  to  find  and  procure  and  did  procure  bail,  to 
wit,  E.  F.  and  G.  H.,  for  his  appearance  before  a  justice  of  the  peace  to 
answer  a  certain  false  and  unfounded  charge  then  made  against  him  by  the 
plaintiff"];  and  other  wrongs,  [4"c.  conclude  as  in  Form  1. 


4.  For  Criminal  Conversation,  (g) 

Commencement,  ante,  5.]  For  that  the  defendant  on  [Sfc.'],  and  on  divers 
other  days  and  times  between  that  day  and  the  commencement  of  this  suit, 
with  force  and  arms  assaulted  [Mary],  then  and  still  being  the  wife  of  the 
plaintiff,  and  then  debauched  and  carnally  knew  the  said  [Mary],  whereby 
her  affection  for  the  plaintiff  was  alienated  and  destroyed,  and  he  was  and  is 
deprived  of,  and  hath  wholly  lost  the  comfort,  fellowship  and  society  of  liis 
said  wife,  and  of  her  aid  and  assistance  in  his  domestic  affairs,  which  he 


(m)  As  to  these  words,  see  RowcUffe  v.  Boevey,  1  C.  &  M.  775.    Form  of  allegation 

Murrav,  1  C.  &  Marsh.  513.  if  plaintiff  has  not  paid  expenses  ;  ante,  705, 

(lOSee  Bracegiidte  v.   Orford,  2  M.  Sc  note  (^).     No  special  damage  not  specifically 

Sel.  77.  laid  can  be  recovered  as  damages ;  see  Fettit 

(<))  If  the  plaintiff  prove  only  part  of  these  v.  Addington,  Peake  R.  62;  see  Selw.  N.  P. 
allegations,  e.  g.  an  imprisonment  before  tit.  "  Consequential  Damage,"  as  to  special 
taking  him  to  the  police  station,  that  will  not  damage;  and  ante,  705,  note  (/«).  A  re- 
entitle  the  defendant  to  have  a  verdict  enteied  mand  by  a  magistrate  ought  to  be  stated  as 
for  him  as  to  the  residue;  Miners  w.GoodcIiUd,  special  damage;  Ualtun  v.  Lotum,  '!('.&; 
8  C.  &  P.  313.  P.  72(J. 

(/))  Uhat  costs  recoverable  as  damages  in  (i/)  See  form  in  Case,  <mi(c,  557. 
trespass   for   an    illegal  arrest ;  I'litrhi-ii    v. 
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ought  to  have  had  and  otherwise  would  have  had,  and  other  wrongs  [^c., 
conclude  as  ante,  705,  Form  1. 


5.  By  a  Husband  (suing  alone  J  for  an  Assault,  S^c.  on  his  Wife. 

Commencement,  ante,  5.]  For  that  the  defendant  on  [(^c],  with  force  and 
arms  assaulted  [Mary],  then  and  still  being  the  wife  of  the  plaintiff,  and  then 
beat,  bruised,  wounded  and  ill-treated  the  said  [Mary],  whereby  the  said 
[Mary]  then  became  and  was  sick,  sore  and  disordered,  and  so  continued  for 

a  long  time,  to  wit,  for  the  space  of then  next  following,  whereby  the 

plaintiff  during  that  period  was  deprived  of  the  comfort,  company  and  fel- 
lowship of  his  said  wife,  and  of  her  aid  and  services  in  his  domestic  affairs, 
and  the  plaintiff  during  the  said  last-mentioned  period  did  necessarily  incur 

divers  expenses,  to  wit,  to  the  amount  of  £ ,  in  and  about  the  curing  and 

nursing  and  taking  care  of  his  said  wife  upon  the  said  occasion,  and  other 
wrongs  [conclude  as  ante,  705,  Form  1. 


6.  By  Husiand  and  Wife  for  an  Assault,  Sec.  on  the  latter. 

Commencement,  ante,  5.]  For  that  the  defendant  on  [^'c],  with  force  and 
arms  assaulted  the  said  [Mary],  then  and  still  being  the  wife  of  the  said 
A.  B.,  and  then  beat,  bruised,  wounded  and  ill-treated  her,  whereby  (r)  she 
became  and  was  sick,  sore,  lame  and  disordered,  and  so  continued  for  a 

long  time,  to  wit, ^~  then  following,  during  which  time  she  suffered  great 

pain  and  other  wrongs  \_8fC.  as  in  Form  1,  ante,   705,  concluding  to  the 
damage  '*  of  the  plaintiffs." 


7.  For  Debauching  Plaintiff's  Daughter,  (s) 

Commencement,  ante,  5.]  For  that  the  defendant  on  [(^c.],  and  on  divers 
days  and  times  between  that  day  and  the  commencement  of  this  suit,  with 
force  and  arms  assaulted  M.  G.,  then  and  still  being  the  daughter  and  ser- 
vant of  the  plaintiff,  and  then  debauched  [SfC.  proceed  as  in  Form  1,  ante, 
590,  to  the  words  "  incidental  thereto,"  and  then  conclude  "  and  other 
wrongs,"  &c.  as  ante,  705,  Form  1. 


(r)  Care  must  be  taken  where  the  wife  is  4  M.  &  W.  4. 

joined  as  a  plaintiff,  not  to  state  any  thing  (s)  See  form  in  Case  and  law,  ante,  589, 

which  in  law  or  fact  is  a  damage  to  the  hus-  Form  1  ;  Eager  v.  Grimicond,  Exch.  Jan.  27, 

band  only,  as  the  loss  of  service,  or  expense  ;  1847,  ante,  G61,  note  (m). 
1  Chit.  Pl.7lhed.434;  Dengatev.  Gardiner, 
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II.  PERSONALTY,  (t) 


1.  De  bonis  asportatis. 

Commencement,  ante,  5.     Venue  transitory.^ — For  that  the  defendant  on 
[^•c],  with  force  and  arms  seized  and  took  certain  goods  and  chattels  of 

the  plaintiff,  to  wit, •  (m)  of  great  value,  to  wit,  of  the  value  of  £ , 

["  and  then  knocked,  cast  and  threw  about  and  greatly  broke,  damaged, 
injured  and  destroyed  the  said  goods  and  chattels" — if  the  fact  he  so — or'] 
and  carried  away  (he  same,  and  converted  and  disposed  thereof  to  his  own 
use,  and  other  wrongs  (w)  [Sfc.  ante,  705,  Form  1. 


2.  For  cutting  a  Rope  ivltereby  Plaintiff's  Boat  teas  driven  on  Shore 

and  damaged. 

Commencement,  ante,  5.]  For  that  the  defendant  on  [^-c.],  with  force  and 
arms  &c.  pulled  up,  cut  in  pieces,  damaged  and  spoiled  a  certain  rope  of 
the  plaintiff  of  great  value,  to  wit,  of  the  value  of  40s.,  and  with  which  a 

certain  boat  of  the  plaintiff  of  great  value,  to  wit,  £ ,  then  floating  upon 

certain  water  there  was  then  fastened  and  secured  to  the  shore,  by  reason 
whereof  the  said  boat  then  floated  and  was  driven  upon  and  against  the 
shore  and  certain  rocks  and  stones  there,  and  was  greatly  damaged,  shat- 
tered and  spoiled,  and  the  plaintiff  was  put  to  and  incurred  a  great  expense, 

to  wit,  £ ,  in  and  about  the  getting  the  said  boat  from  and  off  the  said 

shore,  rocks  and  stones,  and  in  and  about  the  necessary  repairing  and 
amending  thereof,  which  the  same  needed  and  required  by  reason  of  its 
having  been  so  damaged  and  shattered  and  lost,  and  was  deprived  of  the 

use  of  the  said  boat  for  a  long  time,  to  wit, weeks,  and  divers  great 

profits  which  he  would  otherwise  have  acquired  from  the  use  of  the  said 
boat;  and  other  wrongs  [^-c.  conclude  as  in  Form  1,  ante,  705. 


3.  For  removing  a  Tombstone  and  erasing  the  Inscription. 
Spooner  v.  Brewster,  3  Bing.  136. 


(t)!  See  form  by  an  administrator,  T/tarpe  not  sufficient;    Hartlei/  v,  Moxham,   1  C.  & 

V.  Stallwood,  1  D.  &  L.  24.     Hy  an  executor  Marsh.  504  ;  5.  C.  3  Q.  H.  701  ;    and  see 

for   injury  to  real  properly  of  ilie   testator,  La»ie  v. /Ji.nui,  C.  P.  Jan.  13,  1847.     Other 

Lockin  v.  Patterson,  1  C.  is.  K.271  ;  and  see  foitr.s  for  chasing  cattle,  shooting  dog,  &ic. 

3  &  4  Will.  4.  c.  42,  s.  2  ;   Powell  v.  Rees,  2  CMiit.  Pi.  7th  eil.  654.     For  abusing  a  dis- 

7  A.  &  E.  426.    To   maintain  trespass  de  tress,  and  putting  it  in  a  inuddy  pond,  &c. ; 

bonis  asportatis,  the  goods  must  have  been  in  Wilder  v.  Speer,  8  A.  &  K.  547. 

the  possession  of  the  plaintifl"  at  ihe  time  of  (u)  Describe  them  as  in  trover,  tinte,  680, 

the   injury;    per   Lord   Abinger,    Tavlor  v.  note  (p). 

llouau,  7  C.  &  P.  74  ;  Ihirrelt  v.   Ellis,  2  (id)   As  to  the  damages  recoverable,  see 

Com.  li.  295.    Merely  locking  them  up,  so  j)05f,  713,  note  (i)- 
as  to  deprive  plaintiff  of  access  to  them,  is 

3  A  2 
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III.  REALTY. 


1.  For  Trespasses  in  a  Dwelling-house,  seizing  Goods,  Sfc.{x). 
Commencement,  ante,  5.     Venue  local.l      For  that  the  defendant  on  the 
day  of ,  A.  i>.  ,  and  on  divers  other  days  and  tuTies  between 


that  day  and  the  commencement  of  this  suit,  (  y)  with  force  and  arms,  broke 

and  entered  a  certain  dwelling-house  (z)  of  the  plaintiff,  situate  [No.  ,  in 

-street,  (a)]  in  the  parish  of ,  in  the  county  aforesaid,  and  then 

made  a  great  noise  and  disturbance  therein,  and  continued  therein  making 

such  noise  and  disturbance  for  a  long  time,  to  wit,  for  the  space  of 

then  next  following,  and  then  forced  and  broke  open,  broke  to  pieces  and 

damaged  divers,  to  wit, doors  of  the  plaintiff  of  and  belonging  to  the 

said  dwelling-house,  and  broke  to  pieces,  damaged  and  spoiled  divers,  to 

wit, locks, staples  and hinges  of  and  belonging  to  the  said 

doors  respectively,  and  of  great  value,  to  wit,  £ ,  [add  the  following  if 

applicable,  "  and  also  then  and  there  pulled  down,  prostrated  and  destroyed 
divers  parts  of  the  walls  and  partitions  and  ceilings  and  other  parts  of  the 
said  dwelling-house,"]  [add  the  following  if  applicable,  "  and  also  then  pulled 
down,  tore  away,  severed,  detached  and  removed  certain  fixtures  and  things 

of  the  plaintiff,  to  wit, of  great  value,  to  wit,  £ ,  then  affixed  to 

and  parcel  of  the  said  dwelling-house  (6)]  ;   [if  amj  goods  were  seized  add  the 

following,  "  and  also  during  the  time  aforesaid,  to  wit,  on  the  said day 

of ,  A.  D. ,  with  force  and  arms,  seized  and  took  divers  goods  and 

chattels,  to  wit,  [describe  the  goods  as  in  trover,  ante,  680,  note  (c)]  of  the 
plaintiff,  (c)  then  being  in  the  said  dwelling-house,  and  being  of  great  value, 

(.r)  See  form,  &c.  Roberts  v.  Taylor,  3  D.  the  torts,  it  seems  to  become  matter  of  descrip- 
&  L.  1 ;  S.  C.  1  Com.  B.  117.  The  action  tio/i,  ami  not  a  mere  formal  allegation  of  time; 
of  trespass  9 luire  clausumfregit  is  a  possessory  but  the  continuando  may  be  waived  and  one 
action,  and  possession  in  the  plaintiff  is  jjj-i/HU  tiespass,  even  before  the  first  day  laid,  may 
^'acie  sutMcieot  against  a  wrong-doer ;  Broione  be  proved,  for  a  continuando  ought  not  to 
V.  Dawson,  12  A.  &  E.  629.  Form  for  erect-  place  the  plaintiff  in  a  worse  situation  than  if 
ing  a  building  on  plaintiff's  wall  whereby  the  one  trespass  only  were  laid  ;  Hume  v.  Oldacre, 
light  was  obstructed,  Wells  v.  Oddii,  2  C.  M.  1  Stark.  R.  351 ;  1  Chit.  PI.  7th  ed.  273. 
&  K.  128.  By  an  e-xecutor,  flHic,  709,  note (t).  (s)  Or  "  certain  apartments  of  the  plain- 
Form  for  pulling  down  a  house  whilst  the  tiff  in  a  certain  dwelling-house  situate,  &c." 
plaintiff's  family  were  within,  Perry  v.  Fitz-  Where  the  defendant  got  into  the  plaintiff's 
Iwwe,  15  L.  J.  239,  Q.  B. ;  that  circumstance  apartments  whilst  he  was  out,  and  refused  to 
may  destroy  a  riglit  to  pull  the  house  down  allow  him  to  re-enter  them,  this  was  held 
which  might  otherwise  exist,  i'rf.  evidence  under  this  count;    Lane  v.  Dixon, 

(y)  This  is  called  laying  ihe  trespasses  with  C.  P.  Jan.  13,  1847. 
a  ci'H(i»i!(a»(i<i,  and  under  it  various  trespasses  (a)  See  jjoit,  711,  note  (g').     What  com- 
atdifferenttimes  during  the  interval  mentioned  prised  in  the  term  "  messuage,"  Fenn  v,  Graf- 
may  be  proved;   Polkinhom  v.  Wright,  15  ti>«,2  B.  N.  C.617.    Varhace,  Mudie  v.  Bell, 
L.  J.,  Q.  13.,70.    The  first  day  laid  should  be  3C.  &P.  331. 

that  when  the  first  trespass  occuried,  or  before,  (6)  See  Twigg  v.  Potts,  1  C.  M.  &  R.  89  ; 

because  the  plaintiff  would  not  be  permitted  Lane  v.  Dixon,  C.  P.Jan.  13,  1847. 

to  give  in  evidence  repeated  acts  of  trespass,  (c)  Unless  the  goods  are  alleged  to  be  the 

unless  committed  during  the  space    of  time  property  of  the  plaitiff  he  is  not  entitled  to 

laid  in  his  declaration.     Where  a  particular  damages  for  them;  Pritcbard  v.  Long,  9  M. 

space  of  time  is  assigned  by  a  cautinuando  for  &:  W.  666. 
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to  wit,  of  the  value  of  £ ,  and  carried  away  the  same  and  converted  and 

disposed  thereof  to  his  own  use."]  By  means  of  which  several  premises  the 
plaintiff  and  his  family  were  during  all  the  time  aforesaid  not  only  greatly 
disturbed  and  annoyed  in  the  peaceable  possession  of  the  said  dwelling- 
house,  but  the  plaintiff  was  during  all  that  time  hindered  and  prevented 
from  carrying  on  and  transacting  therein  his  lawful  and  necessary  affairs  and 
business ;  and  other  wrongs  [<5c  as  ante,  705,  Form  1. 


2.  Declaration  for  an  Expulsion. 

Commencement,  ante,  ,5.]     For  that  the  defendant  on  [_8fc.'\,  with  force  and 
arms   &c.,   broke    and  entered   a  certain   dwelling-house  of  the    plaintiff, 

situate  &c.,(rf)  in  the  parish  of ,  in  the  county  aforesaid,  and  then  and 

there  ejected  and  expelled  (e)  the  plaintiff  and  his  family  from  the  possession 
and  enjoyment  of  the  said  dwelling-house,  and  kept  them  so  ejected  and 
expelled  for  a  long  time,  to  wit,  thence  hitherto,  whereby  the  plaintiff  during 
all  that  time  lost  and  was  deprived  of  the  use  and  beneft  of  his  said  dwelling- 
house,  and  was  put  to  great  inconvenience  and  much  expense,  to  wit,  £ , 

in  procuring  and  removing  to  another  residence  for  himself  and  his  family; 
and  other  wrongs  [^'c.  as  in  Form  1,  ante,  705. 


3.  For  a  Trespass,  <^c.  on  Land,  stating  various  Injuries. 

Commencement,  ante,  5.  Venue  localJ]  For  that  the  defendant  on  \j^'c\,  and 
on  divers  other  days  {f)  and  times  between  that  day  and  the  commencement 
of  this  suit,  with  force  and  arms  &:c.,  broke  and  entered  the  close  of  the 

plaintiff  situate  in  the  parish  of ,  in  the  county  aforesaid  ;  that  is  to  say,  a 

certain  close  called  {g)  ["  the  garden,"  {he  correct')  or  "  a  certain  close  abutting 


(d)  See  suprn,  note  (i)  ;  Holmes  v.  Hndg-  may  demur  specially."     Form  of  demurrer, 
son,  8  Moor.  379.  ante,  31,  Form  5.      The  object  of  the  rule 

(e)  In  trespass  for  breaking  and  entering  was  the  prevention  of  tlie  necessity  for  a  new 
and  expelling  plaintiff",  the  expulsion  is  prima  assignment  by  the  plaintiff  giving  a  particular 

facie  mere  matter  of  aggravation,  and  it  suf-  description  of  the  locus  in  quo,  upon  a  pica  of 

fices  that  defendant  justify  the  breaking  and  liberuin  teiiemenlum ;  see  1  Saund.  299,  b,  c, 

entering  only,  and  if  plaintiff  rely  on  the  ex-  noie6.    It  will  be  observed  that  the  description 

pxiliion  as  a  substantive  trespass,  and  render-  of  the  close  or  place  may  be  either  by  mnne 

ing  defendant  a  trespasser  ab  initio,  he  must  or  abuttals  or  other  description.     It  is  not  cor. 

new  assign  it ;  Taylor  v.  Cole,  3  T.  R.  292  ;  rect  to  describe  a  close  as  abutting  "  towards" 

1  H.  Hla.  555.  Trespass  is  the  proper  form  instead  of  "  on"  another  close,  &:c.;  adeniur- 
of  action  where  a  tenant  is  ejected  under  1  Ic  rer  for  the  uncertainly  would  hold  good  ;  but 

2  Vict.  c.  74;  Darlington  v.  Pritchard,  4  iM.  if,  instead  of  demurring,  the  defendant  plead 
&  G.  783;  a.  C.  2  Dowl.  N.  S.  664,  cited  liberum  teneraentum,  this  mode  of  description 
post,  751,  note  (r).  could  not  be  impeached;   Lempriere  v.  Uttm- 

(/)  See  ante,  710,  nole  (v).  phrey,  3  Ad.  &  E.  131  ;  Hanhs  v.  An^^ell,  7 

is)  I5y  'he  New  Rules,  "  In  actions  of  A.  it  K.  846.     "  The  words  abutting  towards 

trespass  ijuare  clausum  jre^it,  the  close  or  are   perfect  nonsense,    the    place   mentioned 

place  in  which,  &c.  must  be  designated  in  might  be  thirty  miles  from  the  locus  in  quo, 

the  declaration  by  name  or  abuttals  or  other  abuUing  'upon'  would  be  a  different  thing;" 

description,  in  failure  whereof  the  defendant  per  I'atteson,  J.,  id.    Abuttal  on  "A.orB.;" 
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on  the  north  on  a  certain  highway  leading  from to ;  on  the  south, 

on  a  certain  close  in  the  occupation  of  one  E.  F. ;  on  the  east,  on  a  certain 
close  called — — ;  on  the  west,  on  a  certain  garden/'  or  "  a  certain  close, 
being  a  narrow  slip  of  ground,  running  east  and  west,  and  being  divers,  to 
wit,  100  yards  in  length,  and  lying  between  and  next  adjoining  a  certain 
close  of  the  plaintiff  on  the  north,  and  a  certain  close  in  the  occupation  of 
the  defendant  on  the  south  ;"]  and  then  forced  (h)  and  broke  open,  damaged 

and  spoiled  divers,  to  wit, gates  of  the  plaintiff,  and  the  locks,  staples 

and  hinges  thereof,  of  great  value,  to  wit,  of  the  value  of  ^ ,  then  being 

in  the  said  close  of  the  plaintiff,  and  with  feet  in  walking,  [and  with  cattle 
and  carriages,]  trod  down  and  injured  the  grass  and  corn  of  the  plaintiff,  to 

wit,  of  the  value  of  £ ,  there  then  growing,  and  subverted  and  spoiled 

the  soil  of  the  said  close,  and  with  other  cattle  eat  up  and  depastured  other 

the  grass  and  corn  of  the  plaintiff,  to  wit,  of  the  value  of  £ ,  then  growing 

and  being  in  the  said  close ;  and  also  then  prostrated  and  destroyed  divers, 

to  wit, perches  of  the  fences  of  the  plaintiff,  of  and  belonging  to  his 

said  close ;  and  also  then  cut  down  and  destoyed  the  trees  and  underwood, 
to  wit,  [50]  trees  and  [50]  acres  of  the  underwood,  of  great  value,  to  wit,  of 

£ ,  there  growing,  and  took  and  carried  away  the  same  and  converted 

and  disposed  thereof  to  his  own  use ;  [and  also  then  cut,  dug  and  made  in 
and  upon  the  said  close  divers,  to  wit,  50  holes,  50  trenches  and  50  excava- 
tions of  the  length,  depth  and  breadth  respectively,  to  wit,  of  20  feet ;  and 
also  then  put  and  placed  in  and  upon  the  said  close  divers,  to  wit,  50  cart- 
loads of  stones,  50  cartloads  of  lime,  50  cartloads  of  rubbish  and  50  cart- 
loads of  wood,  and  kept  and  continued  the  same  in  and  upon  the  said  close, 
to  wit,  thence  hitherto,  and  thereby  greatly  incumbered  the  said  close  and 


Lelhbridge  v.  Winter,  2  Bing.  49.  Abuttals  the  plaintiff's  close  is  misilescribed ,  it  seems 
are  not  construed  with  great  strictness.  Thus  the  proper  course  for  the  defendant  is  to  tra- 
Heath,  J.,  in  Roberts  v.  Karr,  1  Tauut,  495,  verse  his  possession  of  the  close  ;  see  per  Pat- 
said  that  if  premises  be  described  as  abutting  teson,  J.,  Lein])ricre  v.  Humphrey.  Where  the 
on  a  house  to  the  east,  it  may  be  north-east  or  locus  in  quo  was  described  as  abutting  on  five 
south-east;  and  it  suffices  to  describe  correctly  places  landwards,  and  seawards  on  the  sea,  and 
that  part  of  the  close  in  which  the  trespass  was  really  in  contact  landwards  with  one  only 
occurred ;  Basfelt  v.  Mitchell,  2  B.  &  Ad.  99.  of  those  places,  it  was  held  that  this  was  a  sub- 
If  the  plaintiff' give  an  accurate  description  of  stantial  misdescription  ;  IVebher  v.  Richards, 
ins  close  by  name  or  abuttals,  he  is  safe,  and  1  Q.  B.439.  A  strip  of  ground  recently  added 
need  not  new  assign  on  a  plea  of  iiberum  te-  to  a  field  adjoining  a  highway  may  be  de- 
nementum,  although  the  defendant  happen  to  scribed  by  the  name  of  the  field  ;  Brownlow 
have  another  close  in  the  parish  with  a  similar  v.  Tomlinsoii,  1  M.  &  G.  484.  How  to  de- 
name  or  abuttals;  Cocker  v.  Cramplnn,  1  R.  scribe  the  abuttals  of  a  party  wall,  Murley 
&  C.  439  ;  Cooke  v.  Jackson,  9  D.  6c  11.  495  ;  v.  M'Dermott,  8  A.  &  E.  138.  In  Howell  v. 
Lempriere  v.  Hmnphreij,  nbi  supra.  In  Wal-  Thomas,  1  C.  &  P.  342,  Coleridge,  J.,  allowed 
ford  V.  Auihony,  8  Bing.  75,  the  declaiation  an  amendment  of  the  record  at  the  trial  by 
stated  that  defendants,  A.  and  B.,  broke  a  substituting  "  Moor  Hill"  for"  Clover  Hill;" 
close  of  the  plaintill"  abutting  on  a  close  of  see  further  3  Harr.  I nd.  "  Trespass."  Though 
defendants,  but  it  abutted  on  a  close  of  the  trespasses  in  several  closes  be  laid,  plaintiff 
defendant  A.  only;  held  an  ambiguity,  and  may  recover  as  to  one  only ;  Pliythian\.Whitc, 
not  a  variance.      Two  abuUals  are  in  general  I  M.  &  \V.  216. 

sufficient ;  if  there  be  any  real  ambiguity  the  (/;)  Of  course  only  such  parts  of  this  form 

defendant  may  apply  to  a  judge  on  affidavit ;  as  are  applicable  will  be  selected. 
North  V.  Ingamells,  9  M.  &  W.  249.    Where 
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hindered  the  plaintiff  from  having  the  use  and  enjoyment  of  the  same;]  and 
by  reason  of  the  several  premises  the  said  close  of  the  plaintiff  became  and 
was  and  is  much  impoverished,  injured  and  deteriorated  in  value ;  (i)  and 
other  wrongs  [4-c.  conclude  as  in  Form  1,  ante,  705. 


4.  For  Mesne  Profits  and  Costs  of  an  Ejectment,  (k) 

Commencement,  ante,  1.]     For  that  the  defendant  heretofore,  to  wit,  on 

the day  of ,  a.  d. ,  (l)  with  force  and  arms,  &c.,  broke  and 

entered  divers,  to  wit, messuages,  [^"c],  (m)  of  the  plaintiff,  situate  in 

the  parish  of ,  in  the  county  aforesaid,  and  then  ejected,  expelled,  put 

out  and  amoved  the  plaintiff  from  his  possession  and  occupation  thereof,  and 
kept  and  continued  him  so  expelled  and  amoved  for  a  long  time,  to  wit, 

from  the  day  and  year  aforesaid,  until  and  upon  the day  of , 

A.  D. [the  day  on  which  possession  was  ohtained~\  ;  and  during  that  time 

took  and  had  and  received  to  the  use  of  him  the  defendant  all  the  issues  and 
profits  of  the  said  tenements,  being  of  great  yearly  value,  to  wit,  of  the  value 

of  £ ;  ill)  whereby  the  plaintiff  during  all  the  time  aforesaid,  not  only 

lost  the  issues  and  profits  of  the  said  tenements  with  the  appurtenances,  but 
was  deprived  of  the  use  and  means  of  repairing  and  cultivating  the  same, 
and   necessarily  incurred   divers  expenses,  (o)   to  wit,  to   the  amount  of 

£ ,  in  and  about  the  recovering  of  the  possession  of  the  said  tenements 

with  the  appurtenances  ;  and  other  wrongs,  \j8fc.  conclusion  as  ante,  705, 
Form  1. 


0)  The  measure  of  the  damages  is  the  da-  dart,  2  C.  M.  &  R.  316.  The  action  is  to 
mage  actually  done,  not  the  amount  of  money  be  brought  against  the  party  actually  with- 
it  would  take  to  restore  the  land  to  its  original  holding  possession,  and  it  lies  against  a  tenant 
condition,  Jones  v,  Gorday,  8  M.  &  W.  146;  for  the  holding  over  of  his  undertenants,  if 
S,  C.  1  D.  N.  S.  50  ;  and  in  the  case  of  chat-  the  former  identify  himself  with  the  latter  j 
tels,  the  value  of  them  at  the  timeof  the  injury,  Burne  v.  Richardion,  4  Taunt.  720;  Dkc  v. 
Martin  v.  Porter,  5  M.  tS:  W,  551  ;  Wild  v.  Harlow,  12  A.  &  E.  40.  The  action  may 
Holt,  9  M.  6c  W.  672  ;  Morgan  v.  Foicell,  3  be  in  llie  name  of  John  Doe  (but  then  se- 
Q.  B.  278.  Form  of  allegation  of  special  curity  for  costs  may  be  required),  or  of  tiie 
damage,  that  the  goods  were  seized  under  an  lessor  of  the  plaintiff.  As  to  evidence,  see 
unfounded  claim  for  a  debt,  whereby  plain-  Ad.  Ej.  342;  2  Stark.  Ev.  434,  3rd  ed.; 
tiff's  customers  thought  him  insolvent,  and  Doe  v.  Huddarl,  2  C.  JM.  &  R.  316. 
his  lodgers  left  the  house ;  Breicer  v.  Dai),  11  (I)  This  is  usually  the  day  of  ouster  laid 
M  &  W.  625;  S.  C.  1  D.  &  L.  383.     "  in  the  declaration   in  ejectment,  but  is  not 

(k)  See  in  general,  Ad.  Ej.  4lh  ed.  333,  necessarily  so,  iw  v.  5cy«,  9  Dowl.  993  ;  and 

Trespass  in  the  above  form  is  the  remedy  by  an  earlier  day  to  meet  the  facts  may  he  laid, 
an  owner  of  land,  after  a  recovery  in  eject-  (m)  The  premises  are  usually  described  as 

ment,  to  obtain  compensation  for  occupation  in    the   declaration    in  ejectment,    in  whicli 

from  the  time  the  parly  uTOHo;/n//i/ held  pos-  judgment  was  obtained.     But  under  the  >.'ew 

session   until   possession   was    regained,   to-  Rules  it  seems  necessary  to  describe  each 

gether  with  damages  for  any  icaste  committed  close  by  name  or  abuttals,  as  ante,  711,  Form 

(if  charged  in  the  declaration)  and  the  costs  3. 

of  the  ejectment.     Where  there  is  judgment  («)  If  the  defendant  oomniitled  waste  or 

by  default  in  ejectment,  the  plaintiff  may,  in  injury,  here  state  it ;  see  the  preceding  forms, 
trespass  for  mesne  profits,  recover  all  the  ex-  (o)  Can   only   recover  cosUt   as   between 

penses  he  has  been  necessarily  put  to  in  the  party  and  party  ;  Doe  v.  Filliter,  13  M.&  W. 

ejectment,  and  is  not   limited  to   the  taxed  47. 
costs  as  between  party  and  party ;  Doe  v.  Uiid- 
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PLEAS,  &c.  IN  TRESPASS 


OBSERVATIONS  ON  THE  PLEA  OF  NOT  GUILTY  IN  TRESPASS. 


The  plea  of  not  guilty,  in  trespass,  had,  even  before  the  New  Rules,  a  less  extensive 
operation  than  belonged  to  that  plea  in  some  of  the  other  forms  of  actions,  especially 
assumpsit  and  case.  In  general  it  merely  denied  that  the  defendant  did  the  act  com- 
plained of,  and  all  matters  in  confession  and  avoidance,  or  m  justification  or  discharge, 
were  then  as  at  present  required  to  be  pleaded  specially ;  see  1  Chit.  PI.  7th  ed.  534. 

The  New  Rules  contain  no  provision  in  regard  to  the  plea  of  not  guilty  in  actions  of 
trespass  for  an  assault,  &c.,  or  other  injury  to  t)\Q person:  with  respect  to  the  plea  of 
not  guilty  in  ti'espass  for  injuries  to  7  eal  property  or  goods,  they  alter  the  former  effect 
of  that  plea  as  a  denial  of  the  plaintiff's  property  or  title  to  and  possession  of  the  tene- 
ments or  goods.     The  words  of  the  rules  are 

"  2.  In  actions  of  trespass  quare  clausum  f regit  the  plea  of  not  guilty  shall 
operate  as  a  denial  that  the  defendant  committed  the  trespass  alleged  in  the 
jolace  mentioned,  but  not  as  a  denial  of  the  plaintifTs  possession  or  right  of 
possession  of  that  place ;  which,  if  intended  to  be  denied,  must  be  travered 
specially." 

"  3.  In  actions  of  trespass  de  bonis  asportatis  the  plea  of  not  guilty  shall 
operate  as  a  denial  of  the  defendant  having  committed  the  trespass  alleged 
by  taking  or  damaging  the  goods  mentioned,  but  not  of  the  plaintift's  pro- 
perty therein." 


GENERAL  FORMS  OF  PLEAS,  &c. 


1.  Not  Guilty,  {a) 

In  the  Q.  B.  [or  ««  C.  P."  or  '« Exch.  of  Pleas."] 

The day  of ,  a.  r>. . 

CD.  [the  defendant'}, >^     The  defendant,  by  his  attorney,  [or  "in 

ats.  >person,"]  says  that  he  is  not  [if  there  be  several  de- 

A.  B.  [the  plaintiff],    ffendants  who  plead  jointly,  state  "  that  they  are  not 

nor  is  either  of  them^"]  guilty  of  the  said  supposed  trespasses  [b)  above  laid 

to  his  ["  their"]  charge,  or  either  of  them  or  any  part  thereof  in  manner  and 

form  (c)  as  the  plaintiff  hath  above  thereof  complained  against  him  ["  them"] ; 


(a)  As  to  the  general  issue  "by  statute,"  not  guilty  of  the  supposed  "  assaults"  in  man- 
see  ante,  441.  Who  entitled  to  plead  it  in  ner  and  form  as  the  plaintiff  complained, 
trespass,  post,  730,  obs.  Held,  after  verdict,  that  the  modo  etformd  in- 

(b)  See  general  observations,  ante,  642,  eluded  a  denial  of  the  battery  and  laceravit 
note  (6).  as  well  as  the  assault  j    Wetherell  v.  Howard, 

(r)  Declaration   for   assault,  battery   and  3  Bing.  135. 
tearing  clothes.     Plea,   that  defendant   was 
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and  of  this  the  detendaiU  puts  himself  ["  defendants  put  themselves"]  upon 

the  country,  &c. 

— ♦ — 

2.  Not  Guilty  to  part  of  the  Trespasses, 

In  the  Q.  B.  lor  "  C.  P."  or  «  Exch.  of  Pleas."] 

The day  of ,  a.  d. •. 


C.  D.^     And  the  defendant,  by his  attorney,  as  to  the  said  supposed 

ats.  >["  assaulting,  beating,"  &c.— or,  "  breaking  and  entering  the  said 
A.  B.  3  close  in  which,  &c.  and,"  &c. — or,  "  seizing  and  taking  the  said," 
&c. — enumerating  the  particular  trespasses  which  are  denied,']  saith  that  he  is 
not  guilty  of  the  said  last  mentioned  several  trespasses,  or  of  either  of  them, 
or  any  part  thereof  in  manner  [8fc.  as  before. 

And  as  to  the  residue  of  the  said  supposed  trespasses  in  the  declaration 
mentioned,  the  defendant  says  that  [^-c. 


3.  Accord  and  Satisfaction. 

The  form  will  be  as  in  case,  ante,  G43,  using  the  word  "  trespasses"  instead  of 
"  grievances."  A  satisfaction  from  one  by  whose  command  the  defendant  committed 
the  trespasses  is  a  defence.  See  form  of  plea,  Thurmun  v.  Wild,  11  A.  &  E.  453  ;  and 
see  Hey  v.  Moorhouse,  6  B.  N.  C.  52.  In  trespass  for  seizing  goods,  the  defendant  can- 
not show,  under  the  general  issue,  that  he  has  paid  over  their  proceeds  to  plaintiff  since 
action  brought ;  Rundle  v.  Little,  6  Q.  B.  174. 


4.  Judgment  recovered. 

The  form  may  easily  be  adapted  from  the  one  given,  imte,  348 ;  and  see  one  in 
Bashum  v.  Lumleij,  3  C.  &  P.  489,  n.  (c);  and  see  2  Saund.  47  b ;  Vin.  Abr.  "  Judgment," 
Q.  4.  A  recovery  against  a  co-trespasser  is  a  bar  to  the  action,  Cro.  Jac.  74 ;  Com. 
DJg.  "  Action,"  K.  4,  L. ;  1  Saund.  207  a;  Bull.  N.  P.  20;  it  therefore  cannot  be 
given  in  evidence  under  not  guilty,  even  in  mitigation  of  damages ;  Bai/  v.  Forter,  2 
iMood.  &  Rob.  151  ;  and  sec  Mar'tin  v.  Kennedy,  2  B.  &  P.  70.  But  a  provocation, 
though  not  arising  at  the  time  of  the  trespass,  goes  in  mitigation  of  damages,  and  may 
therefore  be  given  in  evidence  under  not  guilty ;  Fraaer  v.  Berkeley,  2  Mood.  &  Rob. 
3.     See  also  Bainbridge  v.  Bourne,  Q.  B.  Nov.  30,  184C. 


6.  Leave  and  License. 

Obs.  Sec  3  Harr.  Ind.  "  Trespass;"  Com.  Dig.  Pleader,  3  M.  35;  Vin.  Ab.  "  Li- 
cense." A  license,  either  by  deed  or  by  parol,  to  enter,  &c.,  real  property,  is 
always  revocable  unless  it  amount  to  a  grant;  Wood  v.  Leadhitter,  13  M.  & 
W.  838.  Evidence  of  a  license;  Fclthum  v.  Cartriglit,  o  Bing.  N.  C.  569. 
"Where  a  license  to  take  possession  is  part  of  the  original  bargain  in  a  demise  of 
property,  that  should  be  specially  pleaded,  as  it  cannot  be  relied^  on  under  the 
general  plea  of  license;  TomUins  v.  Lawrence,  8  C.  &  P.  731  ;  and  sec 
Kavumigl,  v.  Gudgc,  1  D.  &  L.  928 ;  S.  C.  7  U.  &  G.  31G.  Where  there  are 
several  trespasses  laid  in  the  declaration,  and  the  defendant  pleads  license,  it 
seems  that  he  must  prove  a  license  commensurate  with  and  covering  all  the 
trespasses  proved  upon  the  declaration,  and  will  fail  as  to  such  as  are  not 
shown  to  have  been  licensed,  and  that  in  such  case  a  iiav  assignmnt  is  not 


716  GENERAL  PLEAS,  &c.  IN  TRESPASS -.—LIMITATIONS. 

necessary;  Barnes  v.  Hunt,  11  East,  451 ;  Hayward  v.  Grant,  1  C.  &  P.  448. 
But  in  Bracegirdle  v.  Peacock,  15  L.  J.,  Q.'B.,  73,  Patteson,  J.,  expressed  a 
doubt  whether  those  cases  could  be  supported ;  and  see  1  Saund.  300  f,  g,  last 
edition.  In  general  a  replication  or  new  assignment  of  excess  is  not  necessary, 
Symons  v.  Hearson,  12  Price,  369 ;  unless  the  plaintifF  goes  for  substantial 
damages  for  what  in  the  declaration  is  only  laid  as  aggravation,  such  as  an 
assault  committed  with  an  entry  into  a  house,  &c.,  Kavanagh  v.  Gudge,  supra. 
Where  the  trespass  is  a  continuing  one,  the  plaintiff  may  deny  the  license, 
and  also  new  assign  ;  Loxveth  v.  Smith,  12  M.  &  W.  582  ;  S.  C.  2  D.  &  L.  212. 
It  seems  that  where  there  has  been  a  revocation  of  the  license  before  the  trespass, 
it  should  be  replied ;  see  1  Saund.  300  a,  2  id.  5,  note  3 ;  Feltham  v.  Cartright, 
5  B.  N.  C.  569.  A  replication  to  a  plea  of  license  denying  it,  should  not,  it  seems, 
be  de  injuria,  in  the  common  form ;  but  "  that  defendant  at  the  said  times,  when 
&c.  of  his  own  wrong,  and  without  the  leave  and  license  of  the  plaintiff  to  him 
the  defendant  first  given  and  granted,  committed"  [4c.  as  post,  720,  Form  9. 

1.  Not  guilty,  supra,  714.]  2.  And  for  a  further  plea  in  this  behalf  the 
defendant  says,  [_or  if  the  plea  be  to  part  only  of  the  trespasses,  state  "  and  for 
a  further  plea  as  to  the  breaking,"  ^c.  enumerating  the  licensed  trespasses']  the 
defendant  says  that  he,  the  defendant,  at  the  said  several  times  when  &c.  by 
the  leave  and  license  of  the  plaintifF  to  him  for  that  purpose  first  given  and 
granted,  committed  the  trespasses  in  the  said  declaration  mentioned  [or, 
"  the  trespasses  in  the  introductory  part  of  this  plea  mentioned"]  ;  and  this 
the  defendant  is  ready  to  verify. 


6,  Limitations,  Plea  of  the  Statute  of. 

The  form  is  precisely  as  in  Case,  ante,  660,  observing  that  by  statute  21  Jac.  1, 
c.  IG,  s,  3,  the  period  of  limitation  in  actions  of  trespass  for  assault,  battery,  wounding 
or  imprisonment,  is  four  years,  and  in  other  actions  of  trespass  six  years,  after  the  cause 
of  action  accrued.  In  actions  against  justices,  constables,  excise  officers  and  others,  the 
limitation  is  shorter;  2  Harr.  Ind.  tit.  "  Limitations,"  and  ante,  660,  note(/c). 


7.  Payment  into  Court. 

The  form  will  be  nearly  as  ante,  376.  Money  may,  by  leave  of  the  Court  or  a  judge, 
be  paid  into  Court  in  trespass,  except  in  actions  for  assault  and  battery,  false  imprison- 
ment, crim.  con.  or  seduction ;  see  ante,  669.  It  is  often  judicious  to  pay  money  into 
Court  to  part  of  the  trespasses  which  cannot  clearly  be  justified ;  and  the  plea  may  be 
thus: — 

*'  And  as  to  the  breaking  and  entering  the  said  [(^c.],  [or,  "  as  to  the 
seizin  fT  and  taking  the  said,"  or  if,  as  is  usual,  the  trespasses  have  been  specif- 
cally  enumerated  and  pleaded  to,  say,  "  And  as  to  the  residue  of  the  tres- 
passes in  the  declaration  mentioned,"]  the  defendant  says,  that  the  plaintiff 
oucht  not  further  to  maintain  his  action,  &c."  as  ante,  376. 

See  form,  Bird  v.  Cooper,  4  Dowl.  148.  Leave  will  not  be  given  to  plead  any  otheir 
plea  to  the  part  to  which  payment  into  Court  is  pleaded;  Thompson  v.  Jackson,  1  M. 
&  G.  242;  and  sec  S.  C-  3  M.  &  G.  621,  as  to  the  effect  of  joining  issue  on  such 
pleas.  See  plea  of  payment  into  Court  on  a  new  assignment,  Griffiths  v.  Jones,  1  M.  & 
W.  731.  Justices  and  other  officers  paying  money  into  Court  need  not  state  in  their 
plea  the  character  in  which  they  make  their  payment ;  Aston  v.  Perkes,  3  Dowl.  &  L. 
655. 
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8.  Tender  of  Amends. 

In  many  cases  of  torts,  a  tender  of  amends  before  writ,  is  hy  statute  a  good  defence  to 
an  action  ;  as  in  the  case  of  magistrates,  &c.  sued  for  acts  done  in  the  execution  of  their 
office,  &c. ;  see  24  Geo.  2,  c.  44,  s.  2.  Form  of  plea,  Marlins  v.  Upchcr,  3  Q.  B.  662 ; 
and  forms  in  8  Chit.  PI.  7th  ed.  316.  Pleading  it  does  not  cure  an  informality  in  the 
notice  of  action,  id.  See  form  by  a  railway  company,  ante,  673.  In  an  irregular  dis- 
tress, ante,  648.  Plea  in  trespass  to  land,  disclaimer  of  title  and  tender  of  amends  and 
replication;  Williams  v.  Price,  li  B.  &  Ad.  695;  Thompson  v.  Jackson,  1  M.  &  G. 
245,  n.  (a). 


9.  Replication  de  Injuria. 

Obs.  See  the  forms  in  assumpsit  and  observations  thereon,  ante,  302.     This  replication 
should  be  adopted  when  applicable,  as  it   amounts  to  a  traverse  of  all  the 
material  matters  of  fact  in  the  plea  constituting  the  cause  or  point  of  justifica- 
tion;  it  puts  in  issue  the  wtwle  cause;  see  Kerbcij  v.  Denbi/,  1   M.  &  W.  336; 
therefore,  where  the  declaration  complained  of  an  assault,  putting  the  plaintiff 
out  of  a  shop  and  imprisoning  him  in  custody  of  a  police  officer,  and  the  plea 
was  ?nolliter  vurnm  imposidl  to  remove  the  plaintiff  from  the  defendant's  shop, 
and  a  justification  of  the  imprisonment  because  the  plaintiff  had  assaulted  the 
defendant,  and  the  assault  on  the  defendant  was  not  proved  by  him,  it  was  held, 
that  although  without  it  the  first  part  of  the  plea  was  sustainable,  yet,  being  a 
material  allegation  to  maintain  the  plea  as  to  the  imprisonment,  it  was  necessary 
to  prove  it,  on  a  rephcation  dc  injuria,  to  entitle  the  defendant  to  a  verdict ; 
Reece  v.  Tai/lor,  4  Nev.  &  Man.  469 ;   Oal<esv.  Wood,  2  M.  &  W.  794 ;  S.  C.  3 
M.  &  W.  IfjO;  see  Bone  v.  Daw,  3  Ad.  &  E.  711.     Trespass  for  assault  and 
false  imprisonment,  &c. :  Plea,  that  the  defendant  was  possessed  of  a  dwelling- 
house,  and  that  the  plaintiff" entered  it,  and  insulted,  &'c.,  the  defendant  and  his 
servants,  and  greatly  disturbed  them  in  possession  thereof,  in  breach  of  the  peace; 
whereupon  the  defendant  requested  the  plaintiff  to  cease,  Src,  and  to  depart, 
which  the  plaintiff  refused  to  do,  and  continued  making  the  said  affi-ay  therein, 
that  thereupon  the  defendant,  in  order  to  preserve  the  peace  and  restore  good 
order  in  the  house,  gave  charge  of  the  plaintiff  to  a  policeman.     It  appeared  in 
evidence  that  the  plaintiff  entered  the  defendant's  shop  to  purchase  an  article,^ 
when  a  dispute  arose  between  the  plaintiff  and  the  shopman,  that  the  plaintiff 
refusing  on  recpiest  to  leave  the  shop,  the  shopman  endeavoured  to  turn  him 
out  and  an  affray  ensued  between  them,  that  the  defendant  came  into  the  shop 
during  the  affray,  which  continued  for  a  short  time  after  he  came  in,  that  the 
defendant  then  requested  the  plaintiff  to  leave  the  shop  quietly,  but  he  refusing  to 
do  so  the  defendant  gave  him  in  charge  to  a  policeman,  who  took  him  to  a 
station  house.     Held,  first,  tliat  the  defendant  was  justified  under  the  circum- 
stances in  giving  the  plaintiff"  in  charge  to  a  policeman,  for  the  purpose  of  pre- 
venting a  renewal  of  the  affi-ay.     Secondly,  that  the  plea  was  not  substantially 
proved,  inasnuich  as  the  alleged  assault  on  the  defendant  himself,  or  rather  the 
affray  in  his  presence,  was  not  proved;   Timothy  v.  Simpson,  1  C.  M.  &  K.  757; 
S.  C.  6  C.  &  P.  499. 
tThe  leading  authority  upon  this  form  of  replication  is  Crogute's  case,  8  Co.  R.  67. 
Sec  comments,  &c.  thereon,  per  Tindal,  C.  J.,  in  Burdons  v.  Selby,  1  C.  &  M. 
500;  3  B.  &  Ad.  2  ;  9  Bing.  756,  S.  C.     In  Crogute's  case,  the  defendant,  in 
an  action  of  trespass  for  driving  cattle,  pleaded  a  right  of  common  in  a  copy- 
holder over  the  locus  in  ipio,  by  proscribing  in  the  usual  way  in  the  name  of  the 
lord  of  the  manor,  and  because  the  plaintiff  had  wrongfully  turned  his  cattle 
there,  the  defendant,  as  servant  of  the  copyholder,  and  by  his  command,  justified 
driving  the  cattle  out.     To  this  plea  the  ])laintifr  replied  dc  injuria,  upon  de- 
murrer it  was  adjudged  insufficient ;  Lord  Coke  laid  down  /()Hr  resolutions  : — 

1.  Th&t  absque  tali  causa  doth  refer  to  the  v hole  plea,  and  not  only  to  the  com- 
mandment, for  all  makes  but  one  cause,  and  any  of  them  without  the  other  is 
no  ploa  by  itself 

2.  When  the  defendant  in  his  own  right,  or  as  servant  of  another,  claims  any  in- 
terest in  the  land,  (^Edmunds  v.  Finnegar,  14  L.  J.,  Q.  B.,  273,  cited  post, 
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"  Landlord  and  Tenant;")  or  to  any  common  or  rent  going  out  of  the  land, 
&c.  there  de  injuria  generally  is  no  plea  but  if  the  defendant  justifies  as  servant, 
there  de  injuria,  (in  some  of  the  cases  with  a  traverse  of  the  commandment,  that 
being  made  material),  is  good. 

3.  When  by  the  defendant's  plea  any  authority  or  power  is  mediately  or  imme- 
diately c?e?7rerf_ /"row  the  plaintiff,  there,  although  no  interest  be  claimed,  the 
plaintiff  ought  to  answer  and  shall  not  reply  generally  de  injuria.  The  same  of 
an  authority  given  by  law,  as  to  view  waste,  &c. 

4.  In  the  case  at  bar  the  issue  would  be  full  of  multiplicity  of  matter  where  an 
issue  ought  to  be  full  and  single  for  parcel  of  the  manor  demisable  by  copy 
grant,  by  copy  prescription  of  common,  &c.  and  commandment  will  be  all  parcel 
of  the  same. 

In  trespass  to  persons,  de  iiijuritl  is  a  good  answer  to  a  plea  of  son  assault  demesne, 
or  other  justification  not  founded  on  process  out  of  a  Court  of  record ;  or  justify- 
ing in  defence  of  property,  to  which  a  title  and  not  mere  possession  is  shown ; 
J'^ivian  v.  Jenkin,  3  Ad.  &  E.  741.  In  trespass  to  goods,  de  injuria  generally 
will  not  be  a  good  replication,  where  the  plea  justifies  under  s.  fieri  facias,  &c. 
out  of  a  Court  of  record,  or  the  removal  of  goods  from  land  to  which  a  title  is 
shown ;  but  it  suffices  where  the  plea  justifies  the  seizure  under  a  magistrate's 
warrant  for  a  poor's  rate,  Bardons  v.  SelOi/,  supra ;  and  in  most  cases  where  no 
property  is  claimed  in  the  eoods  anterior  to  the  seizure  and  the  defence  is 
matter  of  excuse. 

In  trespass  to  land,  de  injuria  generally  is  a  bad  replication,  where  the  defendant 
claims  an  interest  in  the  land  or  a  title  thereto,  or  a  right  of  way  or  common, 
&c.  or  justifies  an  entry  thereon  to  distrain  for  rent,  Hooker  v.  iVj/e,  1  CM.  & 
R.  258 ;  or  under  an  agreement  that  the  defendant  (the  landlord's  incoming 
tenant),  might  enter  after  notice  to  quit  given  by  the  landlord,  Milner  v.  Myers, 
15  L.  J.  157,  Q.  B. ;  or  under  process  of  a  court  of  record  ;  but  it  is  good  to  a 
plea  justifying  under  a  custom,  Mortimer  v.  Moore,  15  L.  J.,  Q.  B.,  118. 

In  all  these  cases  the  circumstance  of  the  defendant  justifying  as  servant  of  a  third 
person  does  not  prevent  the  plaintiff  from  replying  de  injuria  generally;  see 
Piggott  V.  Kemp,  1  C.  &  M.  197  ;  Bardons  v.  Selby,  supra.  In  Price  v.  Wood- 
house,  16  L,  J.,  Exch.,  4,  where  to  an  action  by  an  executor  for  seizing  goods  of 
the  testator,  the  defendant  justified  on  the  ground  that  he  was  lord  of  a  manor 
of  which  the  testator  was  a  copyhold  tenant,  and  that  he  seized  the  goods  as  a 
•  heriot  due  on  the  testator's  death,  the  Court  seemed  to  think  de  injuria,  a  good 
replication. 

It  is  frequently  proper  to  adinit  certain  parts  of  the  plea  (which  prevent  the  plaintiff 
from  replying  de  injuria  generally),  as  the  process  and  warrant,  the  judgment 
stated  to  have  been  obtained,  the  fiat  in  bankruptcy  alleged  to  have  been  issued, 
or  the  seisin  in  fee,  &c.,  (where  these  are  not  matters  which  the  plaintiff  cares  to 
deny,)  and  reply  de  injuria,  &c.  as  to  the  residue  of  the  cause,  &c. ;  see  an 
instance  and  form,  post,  742,  Form  9. 

New  Assig7iment.^  Where  the  cause  of  excuse  stated  in  the  plea  is  true,  the  plaintiff 
cannot  safely  reply  de  injuria,  but  must,  where  he  relies  on  an  excess  or  trespass 
committed  at  another  time,  in  general  reply  or  new  assign  such  excess  or  other 
trespass;  see  Penn  v.  Ward,  2  C.  M.  &  R.  338  ;  axidi post,  724,  note(;>).  The 
case  of  Price  v.  Peek  and  others,  1  Bing.  N.  C.  380,  clearly  explains  this  prin- 
ciple. That  was  an  action  of  trespass  against  bailiff  and  sheriff  for  taking  the 
plaintiff  on  a  charge  of  felony  to  a  police  station,  and  thence  to  a  prison.  tThe 
sheriff,  after  pleading  not  guilty,  justified  the  taking  from  the  police  station  to 
the  prison  under  a  ca.  sa.  The  plaintiff,  admitting  the  writ  and  the  delivery  of 
the  warrant  to  the  bailiff,  replied  dc  injuria  absque  residuo  causes.  Held,  that 
under  this  replication  he  could  not  give  evidence  to  involve  the  sheriff  in  the 
misconduct  of  the  bailiff,  committed  before  the  plaintiff  arrived  at  the  police 
station,  (namely,  the  charging  the  plaintiff  with  felony  and  having  him  detained 
on  that  charge);  and  tliat  in  order  to  the  admission  of  such  evidence  the  cii"- 
cumstances  should  have  been  replied  or  new  assigned  specially.  Tindal,  C.  J.,  in 
delivering  judgment,  said,  "  the  traverse  de  injuria  sua  propria  absque  residuo 
causa,  puts  nothing  in  issue  but  each  and  every  fact  alleged  in  the  specal  plea 
and  not  admitted  in  the  replication.  In  this  case  it  puts  nothing  in  issue  but 
whether  the  assault  and  imprisonment  mentioned  in  the  plea  were  committed 
under  colour  of  the  writ  and  wan-ant  or  not.    It  is  true  that  under  the  authority 
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of  the  case  of  Lucas  v.  Nockells,  10  Bing.  155,  (and  see  Carnaby  v.  Welby,  8 
A.  &  E.  880,)  the  plahitiff  may  show  under  that  traverse  that  the  sheriff  did 
not  act  under  the  writ  at  all;  that  although  he  had  it  in  his  possession,  he  acted 
at  the  time  for  a  purpose  and  with  an  object  entirely  distinct  from  the  execution 
of  the  writ,  and  that  he  only  avails  himself  of  it  at  the  trial  as  an  excuse  for  an 
illegal  act.  But  there  is  no  authority  in  that  case  or  any  other,  that  where  the 
sheriff  has  really  acted  under  the  writ  at  the  time,  and  avails  himself  of  it  in  his 
plea,  the  plaintiff  shall  be  at  liberty  under  this  replication  to  give  antecedent 
matter  in  evidence  to  render  the  subsequent  arrest  under  the  writ  illegal.  Such 
a  reply  confesses  the  arrest  stated  in  the  plea  to  have  been  made  under  the  writ, 
but  avoids  it  by  new  matter  of  fact ;  and  therefore,  like  any  other  matter  of 
confession  and  avoidance,  must  be  specially  pleaded.  Where  the  plaintiff  seeks 
to  avoid  any  legal  excuse  for  a  trespass  by  showing  matter  subsequent,  which 
makes  the  defendant  a  trespasser  uh  initio,  he  is  bound  to  plead  such  matter, 
and  cannot  take  advantage  of  it  under  the  general  traverse  de  injuria,  &c.,  see 
the  authorities  collected  in  1  Saund.  300  d,  in  note ;  and  the  case  is  the  same 
upon  principle,  whether  the  act  done  by  the  defendant  is  precedent  or  subse- 
quent to  the  execution  of  the  writ,  and  the  reason  is  undoubtedly  the  same  in 
each  case,  viz.,  that  the  defendant  ought  not  to  be  taken  by  surprise  at  the 
trial." 
Declaration  of  two  counts  for  assault  and  imprisonment.  Plea,  that  defendant 
being  bail  for  plaintiff  arrested  him  to  render  him  in  discharge,  and  detained 
him  till  he  had  satisfied  the  demand  in  the  action.  Replication,  de  injuria.  It 
appeared  that  defendant,  in  addition  to  detaining  plaintiff  till  he  satisfied  the 
demand  in  the  action,  detained  him  an  hour  longer,  till  he  paid  the  expenses  of 
the  defendant  becoming  bail,  &c.  Held,  that  this  was  one  continuing  tJ'espass, 
and  that  therefore,  in  order  to  recoverybr  that  part  of  it  which  was  unjustifiable, 
(namely,  the  additional  detention  for  the  bail's  expenses,)  the  plaintiff  ought  to 
have  7ieivli/  assigned ;  Lambert  v.  Hodgson,  1  Bing.  317.  So  where  to  trespass 
for  imprisoning  the  plaintiff,  the  defendant  justified  (as  churchwarden)  for  in- 
decent behaviour  in  a  church  and  to  prevent  its  renewal,  and  the  plaintiff  re- 
plied de  injuria,  and  also  newly  assigned  an  imprisonment  after  the  expiration 
of  a  reasonable  time,  &c. ;  it  was  held  this  mode  of  replying  was  good  and  was 
not  double;  Worth  v.  Terrington,  13  M.  &  W.  781 ;  S.C.2  Dowl.  &  L.  352. 
But  where  there  are  two  distinct  assaults,  &c.,  and  a  count  for  each,  and  one 
assault  is  open  to  a  justification,  the  other  not;  if  the  defendant  plead  a  justifi- 
cation to  one  count,  the  plaintiff  should  enter  a  nolle  prosequi  upon  one  count, 
or  if  he  dispute  the  justification,  should  reply  de  injuria,  &c.,  and  must  not  new 
assign  ;  he  should  proceed  for  the  other  trespass  on  his  other  count;  see  Atkin- 
son V.  Mutteson,  2  T.  II.  172,  177 ;  1  Saund.  299,  note  6. 

But  in  general  a  new  assignment  is  umicccssary,  and  de  injuria  suffices  when  the 
defendant  cannot  prove  the  whole  of  the  facts  he  pleads  to  the  several  trespasses 
he  professes  to  justify,  and  which  constitute  the  substance  of  his  defence  to  those 
trespasses;  see  supra,  717.  Thus  in  a  plea  to  a  declaration  for  breaking  and 
entering,  assaulting,  &c.,  justifying  an  entry  and  arrest  under  a  ca.  sa.,  the 
averment  of  the  outer  door  being  open  is  necessary  and  material,  and  is  well 
traversed  under  the  replication  of  de  injuria  absque  residuo  causa: ;  and  the  de- 
fendant will  fail  if  that  fact  be  negatived,  although  the  rest  of  the  plea  be  sup- 
ported by  the  evidence;   Kerbcy  v.  Denbj/,  1  M.  &  \V.  33G. 

Where  de  injuria  is  inadmissible  by  reason  of  the  plea  claiming  an  interest  in  land, 
&c.  the  replying  it  is  not  a  defect  in  substance;  a  denuuTcr  thereto  nuist  there- 
fore be  special ;  Parker  v.  Riley,  3  M.  Sc  W.  230,  overruling  as  to  this  point 
Hooker  v.  Nye.  ubi  supra;  sec  ante,  303,  Dc  Injuria  in  Assumpsit. 

A  replication  dc  injuria  in  trespass,  with  a  new  assignment  that  the  defendant 
committed  the  trespasses  with  more  violence  and  in  a  greater  degrcce  than  was 
necessary  for  the  purposes  in  the  plea  mentioned,  is  specially  denuniable  for 
duplicity;  Thomas  v.  Marsh,  5  C.  &  P.  ')9G;  Gisborne  v.  Uyatt,  3  Dowl.  505  ; 
see  ante,  12,  Form  3,  and  note  (f);  Lou-clh  v.  Smith,  12  M.  &  ^\^  582;  .S.  C. 
2  D.  &  L.  212 ;  Worth  v.  Terrington,  2  D.  &  L.  352 ;  5.  C.  13  M.  &  W.  781. 
See  1  Saund.  299;   Page  v.  Hatchett,  15  L.  J.,  Q.  B.,  G8. 

Commencement,  ante,  2\,  23.'\     And  the  plaintiff,  as  to  the  said pica, 

saitli  that  tlie  defendant  at  tlie  said  time  when,  &c.  [or  "  times  when,  &c." 
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if  several  days  or  times  he  laid  in  the  declaration,']  of  his  own  wrong  and 

without  the  cause  (d)  by  him  in  his  said plea  alleged,  committed  the  said 

trespasses  in  the  said  declaration  mentioned,  in  manner  and  form  as  the 
plaintiff  hath  above  thereof  complained  ;  and  this  the  plaintiff  prays  may  be 
inquired  of  by  the  country,  &c. 


10,  New  Assignment  of  another  Trespass;  General  Form  of.  {e) 

Commencement,  ante,  21,  ^S,]     And  as  to  the  said plea,  the  plaintiff 

saith  that  he  commenced  his  said  action  and  declared  therein  as  aforesaid, 
not  for  the  trespasses  in  that  plea  mentioned,  but  for  that  the  defendant  on 

the  said day  of ,  A.  n. ,  with  force  and  arms,  upon  another  and 

different  occasion,  and  for  another  and  different  purpose  than  the  occasion  and 

purpose  in  the  said plea  mentioned,  committed  the  trespasses  in  the  said 

declaration  mentioned,  as  the  plaintiff  hath  therein  complained,  being  other 

trespasses  than  those  in  the  said plea  mentioned  ;  and  this  the  plaintiff 

is  ready  to  verify,  &c.  [CounseVs  signature. 


I.  TO  THE  PERSON. 


NOT  GUILTY. 


See  the  Forms  1,  2,  ante,  714,  and  observations  thereon.  In  trespass  to  persons,  not 
guilty  would  only  deny  the  fact  of  the  defendant  having  done  or  caused  the  act  com- 
plained of;  see  Boss  v.  Litton,  5  C.  &  P.  407;  Goodman  v.  Taylor,  5  C.  &  P.  410; 
Pearcy  v.  Walter,  6  C.  &  P.  232. 

A  person  who  is  a  prima  facie  trespasser  must  justify  specially ;  Bryant  v.  Glutton, 
1  M.  &  W.  408.  The  Chancellor,  sued  in  trespass  for  committing  a  solicitor  to  a  fiat 
for  not  obeying  an  order,  need  plead  only  not  guilty;  Dicas  v.  Lord  Brougham,  G  C.  & 
P.  249. 


ACCIDENT. 


Obs.  If  the  result  of  the  plaintiff's  own  fault,  such  as  by  slipping  off  a  pavement  so 
that  defendant  unintentionally  drove  over  him,  this  defence  should  be  specially 
pleaded ;  but  if  it  arose  from  superior  agency  it  would  be  admissible  under  the 
general  issue;  Hull  v.  Fearnly,  3  Q.  B.  919.  See  form  of  plea,  Cotterill  v. 
Starkie,  8  C.  &  P.  694.     It  would  seem  also  that  the  plaintiff's  negligence  should 


(d)  The  word  "cause"  suffices,  though  &  G.  726;  and  see  post,  736,  obs.;  and 
several  facts  are  slated  in  the  plea  and  put  in  see  a  form  of  new  assignment  to  a  plea  by  a 
issue.  Sometimes  the  plaintiff  replies  rfe  in-  sheriff  justifying  under  process,  that  the  tres- 
jiiria  in  one  replication  to  several  pleas  of  passes  were  committed  after  an  order  from 
justification,  in  this  instance  stale  "  witiiout  the  execution  creditor  to  withdraw  from  the 

the  causes  by  him  in  his  said and goods.  Walker  v.  Hunter,  2  Com.  B.  324 ; 

pleas  respectively  alleged,  or  either  of  them,  and  see  Playfair  v.  Musgrove,  14  M.  &  W. 

&c.  committed  the  several  trespasses  in  the  239 ;  post,  769,  Form  3 ;  and  Pleadings  on  a 

introductory  parts  of  those  pleas  mentioned,"  new  assignment,  post,  "Trespass  to  Realty," 

&c.  "  ^"^cw  Assignment." 

(e)  See  form,  Branckcr\,Molyneux,  1  M. 
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be  specially  pleaded  in  trespass;  Knapp  v.  Salisbury,  2  Camp.  500.  If  the 
plaintiff^  drove  against  the  dejendant,  that  may  be  shown  nndev  not  gnilty ; 
Fearer/  v.  Walter,  6  C,  &  P.  232.  Plea  that  the  defendant's  horse  took  fright 
and  ran  against  plaintiff,  Wakeman  v.  Robinson,  1  Bing.  213  ;  and  see  Bull. 
N.  P.  15. 


Plea  to  a  Count  for  running  against  Plaintiff's  Gig,  that  it  arose 
from  Plaintiff's  Fault 

J.  Not  guilty,  as  ante,  714.]  2.  And  for  a  further  plea  in  this  behalf  tlie 
defendant  says  that  at  the  said  time  when,  &c.  one  A.  B.  was  driving  the 
plaintiff,  who  was  then  riding  in  the  said  carriage  called  a  gig  in  and  along 
the  said  highway  ;  and  at  the  said  time  when,  &c.  the  same  was  so  Carelessly, 
negligently  and  improperly  driven,  stopped  and  managed  by  the  said  A.  B. 
in  the  said  highway  near  to  the  said  carriage  and  harness,  so  forced  and 
driven  by  the  defendant  as  in  the  declaration  mentioned,  that  by  reason 
thereof  the  said  carriage  and  harness,  without  any  default  or  wrong  on  the 
part  of  the  defendant,  was  forced  and  driven  by  the  defendant  upon  and 
against  the  said  carriage  called  a  gig,  and  thereby  pulled  over  and  upset  the 
same  and  occasioned  the  said  injuries  and  damages  in  the  said  declaration 
mentioned ;  and  so  the  defendant  says  that  if  any  hurt  or  damage  then  hap- 
pened to  the  plaintiff  the  same  was  caused  and  occasioned  by  the  said  neg- 
ligent, careless  and  improper  driving  of  the  said  carriage  called  a  gig,  and 
not  by  any  default  of  the  defendant,  which  is  the  said  supposed  trespass  in 
the  said  declaration  mentioned ;  and  this  the  defendant  is  ready  to  verify,  &c. 


CONVICTION. 


Plea  to  a  Count  for  Assault  and  Battery,  that  Defendant  was  con- 
victed of  the  Assault,  ^c.  hefore  Macjistrates  under  9  Geo.  4,  c.  31, 
s..27,28.(/) 

Commencement,  ante,  21,  24.]  —  Says  that  the  said  alleged  trespasses  in 
the  said  declaration  mentioned  were  and  each  of  them  was  committed  after 
the  passing  of  a  certain  act  of  parliament  made  and  passed  in  the  ninth  year 
of  the  reign  of  his  late  majesty  King  George  the  Fourth,  intituled  "  An 
Act  for  consolidating  and  amending  the  Statutes  in  England  relative  to 
Offences  against  the  Person,"  and  that  the  said  trespasses  amounted  to  and 
were  no  more  than  a  common  assault  and  battery  within  the  meaning  of  that 


(/)  See  form,  &c.,  Skuse  v.  Duvis,  10  A.  must  be  slated  in  liie  plea,  and  the  justices' 

&  E.  635 ;  S.  C.  7  Dowl.  774.    This  defence  certificate  of  dismissal  must  appear  to  have 

must  be  specially  pleaded  ;  Harding  v.  Kiug,  beeea  obtained  "  forthwith  ;"  Keg.  v.  Uobhi- 

6  C.  &  P.  427.     If  the  charge  was  dismissed  son,  12  A.  &  E.  672. 
by  the  justices,  the  grounds  of  the  dismissal 
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act ;  and  that  after  the  commission  of  such  trespasses  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  [<S-c.],  upon  complaint  thereof  before  them 

made  by  the  plaintiff  accordiug  the  said  statute,  the  said  appeared 

before  ,  Esquire,  Mayor,  and ,  Esquire,  then  being  justices  of  our 

lady  the  queen,  assigned  to  keep  the  peace  of  our  said  lady  the  queen  in  and 
for  the  borough  of ,  in  the  county  of ,  and  wherein  the  said  tres- 
passes were  committed,  and  to  hear  and  determine  divers  offences  and  mis- 
demeanors therein  committed,  to  answer  the  said  trespasses,  and  the  said 

defendant  was  by  them  the  said and  ,  so  being  such  justices  as 

aforesaid,  after  hearing  the  said  complaint  of  the  plaintiff  on  the  prosecution 
and  at  the  instance  of  the  plaintiff,  then  and  there,  under  the  hands  and  seals 

of  the  said and ,  convicted  of  the  trespasses  in  the  said  declaration 

mentioned ;   and  the  said  and  did  on  that  occasion  also  under 

their  hands  and  seals  by  their  said  conviction  adjudge  the  said for  such 

trespasses  to  forfeit  and  pay  the  sum  of  ^2,  and  also  to  pay  4s.  6d.  for  costs; 

and  the  said and did  also  thereby  then  and  there  direct  that  the 

said  sum  of  £2  should  be  paid  unto ,  the  treasurer  of  the  said  borough, 

to  be  by  him  applied  according  to  the  directions  of  the  statute  made  and 
passed  in  the  session  of  parliament  holden  in  the  fifth  and  sixth  years  of 
the  reign  of  his  late  majesty  King  William  the  Fourth,  intituled  "  An  Act 
to  provide  for  the  Regulation  of  Municipal  Corporations  in  England  and 

Wales ;"  and  the  said and did  also  thereby  then  and  there  order 

that  the  said  sum  of  4s.  6d.  should  be  paid  to  the  plaintiff;  and  the  said 
——  avers  that  he  did  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 

pay  the  said  sum  of  £2  unto  the  said ,  and  did  also  then  pay  the  said 

sum  of  4*.  6d.  to  the  plaintiff  according  to  the  said  conviction  and  adjudica- 
tion, whereby  and  by  force  of  the  statute  in  such  case  made  and  provided 

the  said then  became  and  still  is  released  froiTi  all  further  and  other 

proceedings  for  the  said  trespasses ;   and  this  the  said  is  ready  to 

verify,  &c. 

DEFENCE  OF  THE  PERSON. 

1.  Son  Assault  Demesne,  (g) 

1.  Not  guilty,  ante,  714,]     2.  And  for  a  further  plea  in  this  behalf(/i)  the 
defendant  says  that  the  plaintiff,  just  before  the  said  time  when  &c.,  to  wit, 


(g)  This  form  was  held  good  on  special  sistance&c.on  the  plaintiff's  part;  id. ;  i4Wer- 

demurrer;   Wise  v.  Hodsall,  11  A.  &  E.  816;  soti  v.  Waistell,  1  0.  &  K.  358.     If  a  man  be 

see  Slepli. ;    3  Chit.  PI.  Index  in  voc.  and  attacked,  he  has  a  right  to  defend  himself  by 

notes;    Com.   Dig.    Pleader,   3    M.  15;    1  striking  blows  in  return,  but  not  to reDCHge  by 

Saund.  296,  note.     A  nounding  may  be  jus-  subsequently  striking  an  unnecessary  blow  ; 

tified  in  self  defence;  but  in  defence  of  the  Reg.  v.  DriscoU,  1  Car.  &  M.  214. 

possession  of  property  the  plea  must  be  only  (/i)  If  the  plea  be  pleaded  to  part  only  of 

molliter  manus  imposuit,  unless  there  be  re-  the  declaration,  it  must  be  here  confined  ac- 
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on  the  day  and  year  in  the  declaration  mentioned,  with  force  and  arms  as- 
saulted him  the  defendant,  and  would  then  have  beat,  bruised  and  otherwise 
illtreated  him  if  he  had  not  immediately  defended  himself  against  the  plain- 
tiff, wherefore  the  defendant  did  then  defend  himself  against  the  plaintiff,  as 
he  lawfully  might  for  the  cause  aforesaid ;  and  the  defendant  further  saith 
that  if  any  hurt  or  damage  then  happened  or  was  occasioned  to  the  plaintiff, 
the  same  happened  and  was  occasioned  by  the  said  assault  of  him  the  plain- 
tiff upon  the  defendant  and  in  the  necessary  defence  of  himself  against  the 
plaintiff;  and  this  the  defendant  is  ready  to  verify. 


2.  Plea  that  the  Defendant  assaulted  the  Plaintiff  in  endeavouring 
to  prevent  him  from  assaulting,  Sfc.  a  third  Person,  and  to  preserve 
the  Peace,  (i) 

1.  Not  guilty,  ante,  714.]  2.  And  for  a  further  plea  in  this  behalf  as  to 
the  said  assaulting,  beating  and  illtreating  (/c)  the  plaintiff  as  in  the  said  [frst 
count  of  the  said]  declaration  mentioned,  the  defendant  says  that  the  paintiff, 
just  before  the  said  time  when  &c.  in  the  said  \_Jirst  count  of  the  said]  de- 
claration mentioned,  to  wit,  on  the  day  and  year  [in  that  count]  above  men- 
tioned, with  force  and  arms  &c.  had  made  an  assault  upon  one  E.  F.  (/)  and 
was  then  and  at  the  said  time  when  &c.  beating  and  illtreating  the  said  E.  F., 
in  breach  of  the  peace  of  our  said  lady  the  queen,  wherefore  the  defendant  at 
the  said  time  when  &c.,  to  preserve  the  peace  of  our  said  lady  the  queen, 
and  to  part  the  plaintiff  from,  and  to  prevent  him  from  further  beating  and 
illtreating,  the  said  E.  F.,  gently  laid  his  hands  upon  the  plaintiff  as  he  law- 
fully might  for  the  cause  aforesaid,  which  arc  the  same  assaulting,  beating 
and  illtreating  the  plaintiff  in  the  said  \_Jirst  count  of  the  said]  declaration 
mentioned,  and  whereof  the  plaintiff  hath  above  thereof  complained  against 
the  defendant ;  and  this  the  defendant  is  ready  to  verify,  Sec, 


cordingly.    Take  care  that  tiie  plea  be  not  mont,  2  C.  M.  &  R.  412. 

made  to  answer  mere  matter  of  aggravatioo ;  (i)  It  is  said  to  have  been  decided  that 

see  an  instance,  Grijfitlis  v.Dunnelt,  8  Scott,  merely  to  collar  a  man  to  prevent  his  fighting 

N.    R.  83(3.     See   notes  (s)  and  (y),  post.  with  another  is  an  assault  or  battery;  Griffin 

Where  there  are  several  assaults  there  should  v.  Parsons,  1  Sel.  N.  P.  27,  (n.) 

be  a  separate  plea  of  son  assault  demesne  to  (k)  Take  care  not  to  plead  this  plea  to  the 

each  count,  if  each  assault  be  justified  in  self-  whole  of  3  count,  if  it  contain  allegations  which 

defence.      Ueclaralioii,    that   defendant   as-  the  defendant  cannot  justify  by  the  plea;  see 

saultcd  plaintiir  and  wrenched  a  stick  from  notes  (^)  and  (/i),  su/ijvi. 

his  hands,  and  with  the  said  stick  and  with  (/)  See  another  similar  form,  stating  in- 

his  fists  gave  the  plainiilV  blows,  &c.     Plea,  stead  of  the  name  here,  "  a  certain  boy  whose 

as  to  the  assaulting  ihe  plainlifl"  with  the  stick  name  is  to  the  defendants  unknown;"   and 

and  with  his  fists  giving  him  blows,  lic.  son  replication  that  the  boy  was  plaintiff's  son, 

assault  demesne.     Held,  after  verdict,  that  the  and  that  he  was  moderately  corrcctinji:  him, 

plea  sufficiently  justified  the  battery  with  the  Wintrrhoumn  v.  Br.whs,  2  Car.  .'v  I\.  IG. 
stick  as  well  as  the  assault;   Blunt  v.  lieuu- 

PART  It.  3   li 


724       PLEAS,  &c.  IN  TRESPASS:—!.  TO  THE  PERSON. 

3.  Plea  that  the  Defendant  assaulted  the  Plaintiff  in  Defence  of 
the  Defendant's  Father,  or  Son,  S^c,  whom  the  Plaintiff  had 
attacked,  (m) 

1.  Not  guilty,  ante,  714.]  2.  And  for  a  further  plea  in  this  behalf,  [as 
to  the  said  assaulting,  beating,  bruising,  wounding  and  illtreating  the  plain- 
tiff, and  as  to  the  rending,  tearing,  damaging  and  spoiling  the  wearing  ap- 
parel of  the  plaintiff,  (?z)  ]  the  defendant  saith  that  the  plaintiff,  just  before 
the  said  time  when  &c.,  to  wit,  on  the  day  and  year  in  that  behalf  above 
mentioned,  with  force  and  arms^  &c.  made  an  assault  upon  E.  F.,  then  being 
the  father  [or  "  mother,"  or  "  wife,"  "  son,"  "  daughter,"  "  servant,"  or 
"  master,"  as  the  case  may  be"]  of  the  defendant,  and  would  then  have  beat, 
bruised  and  illtreated  him  the  said  E.  F.,  if  he  the  defendant  had  not  imme- 
diately defended  the  said  E.  F,,  wherefore  he  the  defendant  did  then  defend 
the  said  E.  F.  against  the  plaintiff  as  he  lawfully  might  for  the  cause  afore- 
said, and  in  so  doing  did  necessarily  and  unavoidably  (o)  a  little  beat,  bruise, 
wound  and  illtreat  the  plaintiff,  and  rend,  tear,  damage  and  spoil  the  said 
wearing  apparel  in  the  said  [frst  count]  mentioned,  doing  no  unnecessary 
damage  to  the  plaintiff  on  the  occasion  aforesaid;  and  so  the  defendant  says 
that  the  alleged  hurt  and  damage  that  then  happened  to  the  plaintiff  and  his 
said  wearing  apparel  were  occasioned  by  the  said  assault  so  made  by  the 
plaintiff  upon  the  said  E.  F.,  and  in  the  necessary  defence  of  the  said  E.  F. 
against  the  plaintiff,  which  are  the  same  alleged  trespasses  in  the  intro- 
ductory part  of  this  plea  mentioned,  and  whereof  the  plaintiff  hath  above 
thereof  complained  against  the  defendant ;  and  this  the  defendant  is  ready 
to  verify,  &c. 

4.  Replication  De  Injuria. 

See  form,  ante,  719  ;  but  reply  excessive  violence  as  in  next  form,  where  it  can  be 
established,  and  the  defendant  may  probably  be  able  to  prove  that  the  plaintiff  began 
the  affray.     As  to  new  assigning,  see  ante,  718,  obs. ;  infra,  7.36. 


5.  Replication  of  Excess,  to  a  Plea  of  son  Assault  Demesne,  (p) 
And  as  to  the  said  [second]  plea,  the  plaintiff  saith  that  the  defendant 
at  the  said  time  when,  &c.  of  his  own  wrong  committed  the  trespasses  in  the 
said  declaration  mentioned  to  a  greater  degree  and  extent,  and  with  more 


(m)  See  Com.  Dig.  Pleader,  3  M.  15;  defendant,  though  justified  to  some  extent. 

Burn's  J.,  tit.  "  Assault."  was  guilty  of  excess,  he  should  not  reply  de 

(h)  See  note  (fe),  SK/iia,  723.  injiuid  or  new  assign,  but  ?-ep/i/ as  above  ; 

(o)  See  Burfont  v.  Eetiuolds,  2  Stra.  953.  see  form  and  rejoinder,  Bone  v.  Daw,  3  Ad. 

(p)  Where  the  plaintiff  does  not  proceed  &  E.  711  ;  and  observations  of  Patteson,  J., 

for   a   totally  different   trespass  to    that   at-  id.;   Penn  v.  (Vard,  2  C.  M.  &c  R.  338 ;  see 

tempted  to  be  justified,  but  contends  that  the  the  form,  post,  736. 
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force  and  violence  than  was  necessary  for  the  purpose  in  the  said  [second] 
plea  mentioned,  in  manner  and  form  as  the  plaintiff  hath  above  complained; 
and  this  the  plaintiff  is  ready  to  verify,  &c. 


DEFENCE  OF  THE  POSSESSION  OF  PERSONALTY, 


Justification  of  an  Assault,  &^c.  in  resisting  a  Rescue  of  Cattle 
distrained  damage  feasant,  (q) 

1.  Not  guilty,  ante,  714.]     2.  And  for  a  further  plea  in  this  behalf,  the 
defendant  says   that  at  the  time  of  the  distress  hereinafter  mentioned  the 

defendant  was  lawfully  possessed  pf  a  certain  close  called ,  situate  in 

the  parish  of ,  in  the  county  of ,  and  that  before  the  said  time, 

when  &c.,  to  wit,  on  the  day  and  year  in  the  declaration  mentioned,  divers 
cattle,  to  wit,  one  gelding  and  one  mare,  were  in  the  said  close  doing  damage 
there  ;  wherefore  the  defendant,  before  the  said  time  when  &c,,  to  wit,  on  the 
day  and  year  aforesaid,  took  the  said  cattle  in  the  said  close  so  doing  damage 
there  in  the  name  of  a  distress,  and  drove  the  same  cattle  out  of  the  same 
close  towards  the  common  pound  there,  to  wit,  in  the  county  of- afore- 
said, in  order  to  impound  the  said  cattle  therein  as  a  distress  for  the  damage 
so  by  them  done  in  the  said  close ;  and  the  defendant  further  says,  that  whilst 
he  was  driving  the  said  cattle  so  distrained  towards  the  said  common  pound, 
and  before  the  said  cattle  were  impounded  therein,  to  wit,  at  the  said  time 
when  &c.,  the  plaintiff,  with  force  and  arms  &c.,  and  with  a  strong  hand 
did  endeavour,  as  much  as  in  him  lay,  to  rescue  and  take  the  said  cattle  so 
distrained  as  aforesaid  out  of  the  custody  and  possession  of  the  defendant, 
against  the  will  of  the  defendant ;  whereupon  the  defendant  did  then  and 
there,  for  the  preservation  of  the  said  distress  and  in  defence  of  his  posses- 
sion thereof,  gently  lay  his  hands  on  the  plaintiff  and  did  resist  and  oppose 
the  plaintiff  in  order  to  prevent  him  from  rescuing  the  said  distress,  as  it 
was  lawful  for  him  the  defendant  to  do,  which  are  the  supposed  trespasses 
in  the  [introductory  part  of  this  plea]  mentioned,  and  whereof  the  plaintiff 
hath  above  complained  against  the  defendant ;  and  this  he  is  ready  to  verify, 
&c. 


(q)  See  Field  v.  Admns,  12  A.  &  E.  649  ;       possession  of  a  steam  vessel,  Dean  v.  Hogg,  6 
and  see  another  plea  justifying  in  defence  of      C.  &  P.  54. 


3  B  2 
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DEFENCE  OF  A  HOUSE,  &c. 


1.  Plea  to  an  Assault  that  Plaintiff  was  unlawfully  in  a  House,  and 
refused  to  leave  when  requested,  whereupon  Defendant  as  Servant 
of  the  Occupier  assaulted  the  Defendant  in  removing  him.  if) 

Oes,  In  pleas  of  this  kind  care  must  be  taken  that  the  cause  or  ground  of  justification 
wan-ants  or  covers  all  the  trespasses  charged  in  the  declaration  to  which  the 
plea  is  pleaded.  A  wounding  cannot  be  justified  merely  in  defence  of  posses- 
sion;  Gregory  v.  Hill,  8  T.  R.  299;  Com.  Dig.  "  Pleader,"  3  M.  16;  Oakes 
V.  Wood,  2  M.  &  W.  791.  Aliter,  if  plaintiff  attempt  to  enter  the  house  with 
force,  or  assault  the  defendant  or  his  family  in  attempting  to  remove  him ;  ibid. 
An  imprisonment  can  only  be  justified,  if,  being  in  the  defendant's  house,  the 
plaintiff  a.swu/f  the  defendant  after  being  requested  to  leave,  Keevev.  Taylor, 
4  Nev.  &  Man.  469  ;  Bone  v.  Bate,  3  A.  &  E.  711  ;  or  make  an  affray  or 
other  breach  of  the  peace,  ( Timothy  v.  Simpson,  1  C.  M.  &  R.  757 ;  S.  C.  6  C, 
&  P.  499,  cited  ante,  717),  continued  in  presence  of  the  defendant,  or  which  he  has 
reasonable  ground  to  expect  the  plaintiff  will  renew,  Bayves  v.  Bretvster,  2 
Q.  B.  375.  See  post,  "Peace,  Breach  of,"  744;  otherwise  the  mere  fact  of  a 
party  refusing  to  leave  a  house  when  requested  will  not  justify  giving  him  in 
charge  to  a  policeman,  Wheeler  v.  Whiting,  9  C.  &  P.  269,  unless  his  acts 
amount  to  a  breach  of  the  peace,  Woodiiig  v.  Oxley,  9  C.  &  P. 
A  plea  which  professes  to  justif}^  several  assaults  and  false  imprisonments  laid  in 
separate  counts,  must  show  distinct  occasions  upon  which  the  defendant  was 
justified  in  committing  each  particular  trespass.  Therefore  in  M'Curday  v. 
Driscoll,  1  C.  &  M.  618,  this  plea  was  held  bad,  which  was  pleaded  to  several 
counts  of  the  above  description,  and  after  justifying  under  process,  alleged  that 
the  plaintifFforcibly  resisted  the  execution  of  the  process,  wherefore  the  defendants, 
in  order  to  arrest  the  plaintiff  and  to  overcome  his  resistance,  committed  the  tres- 
passes. Bayley,  B.,  observed,  "  There  are  six  assaults  and  four  imprisonments 
laid  in  the  declaration ;  the  party  justifying  is  bound  to  cover  the  whole.  I  see 
no  reason  which  you  give  for  assaulting  him  six  times.  You  profess  to  justify 
four  imprisoimients ;  you  should  have  shown  that  circumstances  existed  by 
which  you  had  a  right  to  imprison  him,  whereupon  you  imprisoned  him  once ; 
and  then  that  such  and  such  circumstances  occurred  whereby  you  had  a  right 
to  imprison  him  again,  wherefore  j'ou  imjn-isoned  him  on  the  second  occasion, 
and  so  throughout;  but  here  you  do  not  show  any  different  occasions."  On  the 
other  hand,  it  is  sufficient  to  prove  so  much  of  a  plea  as  substantially  sustains 
the  cause  of  justification,  and  covers  the  trespasses  which  the  plea  professes  to 
ansv/er.  In  Atkinson  v.  Warne,  1  C.  M.  &  R.  827;  3  Dowl.  483,  S.  C,  to  a 
declaration  for  assault  and  imprisonment,  the  plea  justified  the  apprehension  of 
the  plaintiff  on  a  charge  of  felony,  alleging  his  resistance,  wherefore  defendant 
beat  him,  &c.  'i'he  evidence  supported  the  justification  as  to  the  arrest  for 
felony  ;  but  the  plaintiff's  resistance  was  not  proved.  The  Court  held  that  the 
verdict  was  right,  the  defendant  having  proved  as  much  of  his  plea  as  was  ne- 
cessary to  cover  the  declaration,  and  it  not  being  necessary  for  him  to  prove 
what  was  unnecessarily  alleged. 

1.  Not  guilt y,  ante,  714.]     And  for  a  further  plea  in  this  behalf,  [or  if 
only  part  (s)  of  the  declaration  can  he  justified,  say,  "  as  to  so  much  of  the 


('■)  PigS^^''  V.  Kemp,  1  C.  &  M.  197.     It  cation,  he  should  new  assign  or  reply  such 

was  there  held  on  special  demurrer,  that  Je  excess,  an/e,  724,  Form  5.     As  to  evidence  to 

injnrU't  was  a  good  replication  to  the  above  support  this  plea,  Jelly  v.  Bradly,   1  C.  & 

plea ;  see  Bard<vis  v.  Selbu,  1  C.  &  M.  500.  Marsh.  270. 

ante,  718.      liut  it   would   not  be  a  good  (s)  Of  course  this  must  be  copied  from  the 

replication   if  Ihe  plaintiff  showed  title   to,  allegations  of  the  declaration,  taking  care  to 

and  not  mere  possession  of  the  house,  &c. ;  exclude  any  circumstance  (such  as  the  im- 

I'ivian  v.  Jenhin,  3  Ad.  &:  E.  741.     Where  prisonment  of  the  plaintiff)  which  the  body 

the  plaintiff  relies  on  excessive  violence  on  of  the  plea  will  not  justify;  see  post,  notes 

defendant's  part,  as  an  answer  to  the  juslifi-  (y)  and  (a). 
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declaration  as  charges  the  defendant  with  a  Uttle  assaulting,  beating,  bruising, 
wounding,  and  ill  treating  the  plaintiflP,"  S:c.]  the  defendant  saith  that  one  J.  E., 
before  and  at  the  said  time,  when  &c.,  was  ijossessed  of  a  certain  dwelling- 
house  (t)  with  the  appurtenants,  situate  and  being  in  the  county  aforesaid,  («) 
and  being  so  possessed  thereof,  the  plaintiff,  just  before  and  at  the  said  time 
when  &c.  to  wit,  on  tlie  day  and  year  aforesaid,  was  unlawfully  in  the  said 
dwelling-house,  and  with  force  and  arms  making  a  great  noise  and  disturb- 
ance therein,  without  the  leave  or  license  and  against  the  will  of  the  said 
J.  E.,  whereupon  the  defendant  as  the  servant  of  the  said  J.  E.,  and  by  his 
command,  then  recpiested  *  (t)  the  plaintiff  to  cease  making  his  said  noise 
and  disturbance,  and  to  depart  from  and  out  of  the  said  dwelling-house, 
which  the  plaintiff  then  wholly  refused  to  do,  whereupon  the  defendant  as 
the  servant  of  the  said  J.  E.  and  by  his  command,  in  the  defence  of  the 
possession  of  the  said  dwelling-house,  gently  laid  his  hands  {x)  on  the  plain- 
tiff in  order  to  remove  and  did  then  remove  him  from  the  said  dvvelling- 
liouse  (?/),  and  because  he  the  plaintiff  then  resisted  the  defendant  in  that 
behalf,  and  then  assaulted  (z)  the  defendant,  and  would  then  and  there  have 
beat  and  otherwise  ill-treated  the  defendant,  if  he  had  not  immediately 
defended  himself  against  the  plaintiff,  he  the  defendant  at  the  said  time, 
when  &:c.,  did  defend  himself  against  the  plaintiff,  and  in  so  doing  neces- 
sarily and  unavoidably  (a)  gave  and  struck  the  plaintiff  divers  blows  and 
strokes,  and  did  wound  and  illtreat  him,  and  knock,  cast  and  throw  him 
down  to  and  upon  the  ground,  and  necessarily  and  unavoidably  a  little  rend, 
tear  and  damage  tlie  clothes  and  wearing  apparel  of  the  plaintiff,  (6)]  doing 


(t)  This  is  not  proved  by  showing  that 
defendant  was  a  lodger,  and  possessed  of  some 
rooms  only  ;  Monks  v.  Dykes,  4  M.  &  W. 
567. 

(u)  Jh/V(j,  note  (c),  728. 

(u)  Where  the  entry  is  peaceable,  there 
must  be  a  request,  Tidlay  v.  Reed,  1  C.  5c 
P.  6;  Jeliy  v.  Bradley,  1  Car.  &  M.  270; 
Plea  showing  forcible  entry,  &c.,  ]Veaver  v. 
Bush,  8  T.  R.  78;  Folidiihoni  v,  Wright, 
15  L.  J.,  Q.  13.,  70;  post,  729,  Form  11.  ^ 

(r)  This  justifies  the  battery,  Titley  v. 
Foxall,  2  Ken.  308  ;  see  note  (i/);  and  see 
form,  post,  p.  738. 

(y)  The  allegation  between  the  brackets 
will  of  course  be  omitted,  if  not  warranted  or 
rendered  necessary  by  the  facts  and  statement 
in  the  declaration.  A  necessary  degree  of 
fceafiiin^  and  pushing  and  pulling  "about  may 
be  juslitied  under  the  mcllUcr  nianus  imposnit, 
but  if  there  were  an  actual  resistance,  and  in 
consequence  thereof  any  ivonuding,  or  a 
greater  degree  of  violence  on  the  defendant's 
part  than  would  otherwise  have  been  justi- 
fiable, it  is  proper  to  state  the  facts  accord- 
ingly; Oakes  V.  Wood,  3  M.  &  \V.  151  ; 
Reeve   v.  Taylor,    4  N.  &  M.    470;    Bush 


V.  Parker,  1  Bing.  N.  C.  72.  A  loouiid- 
ing,  (ante,  726,  obs.),  or  the  striking  several 
blows,  and  several  times  knocking  down, 
Gregory  v.  Hilt,  8  T.  K.  299  ;  Johnson  v. 
Korthwood,  1  Mooie,  420;  7  Taunt.  689, 
cannot  be  justified  merely  to  expel  a  person, 
without  showing  resistance,  &cc.  The  expul- 
sion may  be  justified,  but  not  an  imprison- 
ment, unless  there  be  a  breach  of  the  peace, 
&c. ;  Green  v.  Barlrum,  4  C.  &  P.  308  ;  see 
post,  738,  Form  1,  Wheeler  v.  Wluling,9  C. 
6c  P.  262. 

(:)  As  to  proof  of  this,  Timothy  v.  Simp- 
son, 1  C.  M.  &  R.  757  ;  Howell  v.  Jackson,  6 
C.&;P.733.  It  is  material  to  be  proved, 
in  order  to  justify  either  an  imprisonment  or 
a  wounding;  Reece  v.  Taylor,  4  N.iic  M.  470; 
Bone  V.  Daw,  3  A.  &  E.  711. 

(a)  If  the  plea  be  pleaded  to  part  only  of 
the  trespasses  charejed,  say,  "  necessarily 
and  unavoidably  committed  the  said  several 
trespasses  in  the  introductory  part  of  this 
plea  mentioned ;  and  this  he  is  ready  to 
verify."     .See  ante,  726,  note  (s). 

(/>)  Of  course  this  must  be  varied  accord- 
ing to  the  facts  and  the  averments  in  the 
declaration. 
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no  unnecessary  damage  to  the  plaintiff  on  the  occasion  aforesaid ;  (c)  and 
this  he  is  ready  to  verify,  &c. 


OTHER  FORMS  JUSTIFYING  IN  DEFENCE  OF  PROPERTY,  &c.,  post,  739. 


1 .  Expulsion  from  a  Piiblic-house. 
Howell  V.  Jackson,  6  C.  &  P.  723. 


2.  From  a  Select  Vestry. 
Dobson  V.  Fessy,  7  Bing.  305  ;  5  M.  &  P.  112,  S.  C. 

3.  Fi'om  a  Church,  for  indecent  Behaviour  during  Service. 

Worthy.  Terrington,  13  M.  &  W.  781  ;  S.  C.  2  D.  &  L.  352  ;  and  Hartley 
V.  Cook,  9  Bing,  728  ;  3  M,  &  Sc.  230,  S.  C. 


4.  From  a  Police  Office. 
Collier  v.  Hicks,  2  B.  &  Ad.  663. 


6.  Fro7n  a  House,  and  Law  as  to  the  right  of  a  Landlord  to  expel 
a  Tenant  holding  over  Possession. 

Newton  v.  Harland,  1  M.  &  G.  644  ;  Harvey  v.  Brydges,  14  M.  &  W.  437  ; 
and  see  Wright  v.  Burroughs,  16  L.  J.  16,  C.  P. 


6.   To  prevent  forcible  Entry  into  Mouse. 
Weaver  v.  Bush,  8  T.  R.  78. 


(c)  In  Hemhro  v.  Bailey,  1  C.  &  M.  204, 
to  a  count  for  trespass  and  assault,  the  de- 
fendant pleaded  a  justification  in  defence  of 
a  dwelling-house  "  situate  in  the  county 
aforesaid,"  with  an  averment  "  which  are 
the  same  trespasses,"  &c.,  and  concluded 
with  a  traverse  absque  hoc,  "  that  he  was 
guilty  elsewhere  than  in  the  dwelling-house." 
It  was  held  that  the  quie  est  eadem  was  suffi- 
cient, and  that  the  traverse  was  surplusage, 
and  bad  on  special  demurrer,  liayley,  B., 
"  Try  it  on  principle ;  the  allegation  in  the 
declaration  is  transitory  as  to  time  and  place, 


the  plaintiff  might  give  in  evidence  an  assault 
at  any  time  and  place,  then  the  defendant 
justifies  an  assault  in  a  particular  place,  and 
adds  that  it  is  the  same  assault  complained 
of  in  the  declaration.  Does  he  not  thereby 
virtually  exclude  any  other  place ;  and  then 
is  not  the  traverse  superfluous,  and  conse- 
quently bad  on  special  demurrer."  Where 
the  house  is  situate  in  a  different  county  to 
that  in  which  the  venue  is  laid,  state  the  fact 
accordingly,  and  use  the  absque  hoc,  &c. 
And  see  also  Carwardine  v.  Watkins,  5  M.& 
W.  333,  S.  P. 
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7.   The  like  into  a  Close,  and  Replication  of  an  Agreement  entitling 
Defendant  to  enter  to  cut  Teazles. 

Kingsbury  v.  Collins,  4  Bing.  202. 


8.  Expulsion  of  Plaintiff,  who  was  Defendant's  Servant,  from  his 
House,  which  he  refused  to  leave. 

Donaldson  v.  Williams,  1  C.  &  Mar.  345. 

9.  From  a  Railway,  and  justifying  taking  Plaintiff  before  a  Ma- 
gistrate, under  3^4  Vict.  c.  97,  for  trespassing  on  the  Railway. 

Manning  v.  South-Eastern  Railway  Company,  12  M.  &W.  237. 

10.  Justification  of  an  Assault  in  defence  of  Defendant's   Sheep, 

which  Plaintiff  with  a  strong  hand  attempted  to  take. 

Alder  son  v.  Waistell,  1  C.  &  K.  358, 


11.  Similar  Plea. 
Polhinhorn  v.  Wright,  15  Law  Journ.  70,  Q.  B. 


FELONY,  OR  SUSPICION  THEREOF. 


Obs.  There  is  a  material  distinction  between  arrests  without  warrant  by  private  indi- 
viduals, and  arrests  by  peace  officers  on  suspicion  of  an  offence.  In  order  to 
justify  the  former  in  causing  the  imprisonment  of  a  person  ivithout  a  warrant, 
he  must  not  only  make  out  a  reasonable  ground  of  suspicion,  but  must  prove 
that  a  felony  has  been  actualli/  committed  by  some  one;  Allen  v.  H>/^//^,  8  C. 
&  P.  522;  Matthew  v.  Biddulph,  3  M.  &  G.  390  ;  S.  C.  1  D.  N.  S.  216;  (ex- 
cept in  the  case  of  hue  and  cry  on  an  indictment  found  against  the  party;) 
whereas  a  constable,  having  reasonable  ground  on  a  charge  preferred  by  another 
person  to  suspect  that  «  J'tlony  has  been  committed,  is  authorized  to  arrest  the 
suspected  party  without  warrant,  and  take  him  before  a  magistrate  or  other 
proper  authority,  althougli  no  felony  has  been  committed;  Bcckwilh  v.  Phi/by, 
6  B.  &  Cres.  C37  ;  Samuel  v.  Payne,  Doug.  359;  U  hitc  v.  Taylor,  4  Esp.  Rep. 
80 ;  Cald.  291.  If  a  constable  without  cliarge,  and  of  his  own  accord,  takes  a 
person  into  custody  on  suspicion,  he  must,  in  general,  like  a  ])rivate  individual, 
prove  that  a  crime  was  actually  committed  by  some  one;  Jlohbs  v.  Bninscombe, 
3  Camp.  420 ;  (except  in  certain  cases  where  by  statute  suspicious  persons  may 
be  arrested;  see  infra.)  The  question  what  is  reasonable  ground  for  suspicion 
is  a  mixed  proposition  of  law  and  fact.  Whether  the  circumstances  alleged  to 
show  it  reasonable  or  not  are  true  and  existed  is  a  matter  of  fact ;  but  whcliier, 
supposing  them  true,  they  amount  to  a  reasonable  ground  for  suspicion,  is  a 
question  of  law ;  Davis  v.  Russell,  5  Bing.  35 1 ;  Chit.  Burn's  Just.  tit.  "  Arrest." 
The  power  of  arresting  without  warrant  is  confined  to  the  party  suspecting  ; 
A.  cannot  therefore  arrest  B.  because  C.  has  just  cause  to  suspect  B.  of  felony  ; 
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Bac.  Abr.  "  Trespass,"  D.  3  ;  and  see  2  Hawk.  P.  C.  c.  13,  s.  11  ;  but  a  private 
person  may  arrest  persons  actually  fighting,  or  who  are  coming  to  the  assistance 
of  others  fighting,  but  not  after  the  affray  is  over,  unless  a  party  have  received  a 
dangerous  wound  in  it.  So  a  private  person  may  aiTest  one  on  the  point  of 
committing  treason  or  felony  ;  ibid. 

A  plea  of  justification  by  a  private  individual  must  state  facts  showing  the  ground 
of  suspicion  (that  the  Court  may  judge  of  its  reasonableness.)  In  Mui'e  v. 
Kai/e,  4  Taunt.  34,  the  plea  justified  an  imprisonment  only  by  stating  that  a 
forgery  had  been  committed,  and  that  afterwards  the  plaintiff  was  "suspiciously 
possessed"  of  the  document,  and  did  "  in  a  suspicious  manner"  dispose  of  the 
same  to  A.  B.,  and  then  "  in  a  suspicious  manner"  left  England;  wherefore 
defendant  had  reasonable  cause  to  suspect,  and  did  suspect,  plaintiff,  &c.,  and 
this  plea  was  held  bad  on  (general)  demurrer. 

There  is  an  important  distinction  between  felonies  and  misdemeanors  in  refer- 
ence to  a  constable's  powers  of  arrest.  In  the  case  of  treason  and  felony,  a 
constable  may,  by  virtue  of  his  oflice  and  without  warrant,  an-est  a  party  upon 
a  reasonabie  charge  or  suspicion  of  these  offences,  although  in  fact  it  eventually 
appear  ihainone  was  committed,  and  the  constable  had  no  view  of,  or  did  not  see, 
any  part  of  the  transaction  ;  Hale,  P.  C.  587 ;  1  East,  P.  C.  303  ;  Burn's  Just, 
tit.  "  Constable,"  iv. ;  Leicis  v.  Arnold,  4  C.  &  P.  354.  A  constable  may  and 
is  bound  at  his  pei-il  to  arrest  for  felony  upon  a  reasonabie  suspicion  arising 
from  facts  within  his  own  knowledge  or  communicated  to  him  by  others ;  and 
upon  a  reasonable  charge  of  felony  he  is  protected  and  justified  in  arresting, 
although  before  he  can  take  the  suspected  person  before  a  magistrate  he  dis- 
covers that  no  offence  has  been  in  fact  committed,  and  therefore  discharges  him 
without  going  before  a  justice;  Ledwicli  v.  Catchpole,  Cald.  291;  White  v. 
Taylor,  4  Esp.  80  ;  Stonehuuse  v.  Elliot,  6  T.  R.  315  ;  Rev  v.  Akenhead,  Holt, 
N.  P.  R.  473. 

But  in  the  case  of  affrays  (see  Burn's  Just.  tit.  "  Constable,"  iv. ;  "  An-est,"  iii.  3  ; 
Coke  V.  Nelhercote,  6  Car.  &  P.  723 ;  and  the  authorities  collected  in  Timothy 
V.  Simpson,  1  C.  M.  &  R.  760,  cited  ante,  717;)  and  breaches  of  the  peace,  &c.  it 
appears  that  a  constable  has  no  power  to  arrest  without  warrant,  even  on  a 
positive  charge,  if  the  affray  did  not  take  place  in  his  presence,  but  was  quite 
over  when  he  arrived,  and  there  was  no  chance  of  its  renewal.  For  it  is  a  con- 
stable's duty  to  preserve  or  prevent  a  breach  of  the  peace,  not  to  punish  it,  and 
his  arresting  after  the  affray  has  ended  cannot  conduce  to  the  former  object.  If 
there  be  an  affraj',  a  person  who  witnesses  it  may,  on  the  spot  where  it  was 
committed,  and  while  there  is  danger  that  it  will  be  continued  or  renewed, 
deliver  the  affrayers  in  charge  to  a  constable ;  and  consequently  the  latter  may, 
although  he  did  not  witness  the  original  affi-ay,  legally  arrest  the  party  so  given 
in  charge  in  such  case ;  Timothy  v.  Simpson,  ubi  supra.  And  if  an  affray  has 
happened,  and  a  wound  has  been  given  which  there  is  reasoiiable  ground  to 
suppose  may  end  in  felony,  a  constable  may  take  the  party  who  has  given  such 
wound  into  custody;  Cowpei/  v.  Henley,  2  Esp.  R.  540;  Price  v.  Healey,  10 
CI.  &  Fin.  28. 

If  A.,  having  no  right  to  apprehend  B.,  direct  a  police  officer  to  take  B.,  and 
he  do  so,  B.  may  maintain  trespass ;  but  if  A.  merely  make  a  statement  to  the 
officer,  leaving  it  to  him  to  act  or  not,  as  he  thinks  proper,  trespass  does  not  lie 
against  A. ;   Hopkins  v.  Croice,  7  C.  &  P.  375  ;  ante,  Obs. 

Military  and  Naval  Officers,  &c.  acting  officially,  6  Geo.  4,  c.  108,  s.  97;  Con- 
stables, 7  Jac.  1,  c.  5  ;  Special  Constables,  1  &  2  Will.  4,  c.  41  ;  the  Metro- 
politan Police,  10  Geo.  4,  c.  44,  s.  41,  2  &  3  Vict.  c.  47,  s.  5 ;  the  Thames 
Police,  3  &  4  Will.  4,  c.  19  ;  the  Horse  Pati-ol,  6  &  7  Will.  4,  c.  50,  s.  1  ;  and 
Police  Constables,  &c.  in  Corporate  Boroughs,  5  &6  Will.  4,  c.  76,  s.  19;  and 
persons  acting  in  their  aid,  may  in  actions  against  them  for  any  thing  done  in 
the  execution  of  their  office,  plead  the  general  issue  and  give  the  special  matter 
in  evidence;  ah/c,  441.  It  is,  however,  often  judicious  for  these  parties  to 
plead  specially,  in  order  to  compel  the  plaintiff  to  new  assign,  &c.  if  he  rely  on 
excess,  &c.,  or  to  admit  a  warrant  if  there  be  one.  These  persons  should  take 
care  not  to  join  in  a  defective  special  plea  with  a  co-defendant  not  privileged  to 
plead  the  general  issue ;  see  Hodges  v.  Chapman,  2  Bing.  523.  A  private  indi- 
vidual giving  a  party  in  charge  is  not  in  general  privileged  by  these  enactments  ; 
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see  Nathan  v.  Cohen,  3  Camp.  257  ;  M'Cloiii^han  v.  Claijlon  and  another,  Holt, 
N.  P.  R.  478. 

It  is  unwise  to  plead  a  justification  directly  charging  a  party  with  felony,  un- 
less there  is  probable  ground  for  proving  it,  as  the  placing  an  unfounded  plea 
of  this  nature  on  the  record  is  matter  of  aggravation  of  damages  ;  Wunoick  v. 
Fonlkes,  12  M.  &  W.  507.  A  plea  stating  only  ground  of  suspicion  stands  on 
a  different  footing  ;  per  Lord  Abinger,  ibid. ;  and  see  ante,  (io7,  note  (c). 

A  plea,  justifying  on  the  ground  that  a  felony  has  actually  been  committed, 
nmst  be  tried  as  though  the  plaintiff  were  undergoing  a  trial  for  it  in  the  criminal 
court,  and  therefore  the  evidence  of  a  witness  who  admits  that  he  stole  property 
at  the  same  time  should  receive  confirmation,  as  though  he  were  an  accomplice  ; 
Richards  v.  Turner,  1  Car.  &  Marsh.  414. 


1.  Plea,  that  a  Burglary  had  been  committed  in  Defendant's  House, 
that  Plaintiff  was  found  in  a  suspicious  manner  near  the  House, 
wherefore  Defendants,  one  being  a  Constable,  took  him  before  a 
Magistrate,  who  remanded  him,  ^c. 

1.  Not  guilty,  ante,  711.]  2.  And  for  a  further  plea  in  this  behalf,  the 
defendants  say,  that  just  before  the  said  time  when,  &c.  in  the  said  decla- 
ration mentioned,  to  wit,  at ,  in  the  county  aforesaid,  certain  persons  to 

the  defendants  unknown,  with  force  and  arms  [t^'c],  in   the  night  time,  to 

wit,  about  the  hour  of  one  of  the  clock  in  the  morning  of  the day  of 

,  in  the  year  aforesaid,  burglariously  and  feloniously  broke  and  entered 

a  certain  dwelling-house  of  the  defendant  W.  D.,  with  intent  the  goods  and 
chattels  of  the  said  W.  D.  therein  being  feloniously  and  burglariously  to 
steal,  take  and  carry  away;  and  that  the  said  persons,  just  before  the  said 
time  when,  &c.  having  been  disturbed  and  interrupted  in  breaking  and  en- 
tering the  same,  attempted  to  escape,  and  made  their  escape  from  the  said 
house ;  whereupon  they  the  defendants  did  then  iuuTiediately  after  the  com- 
mission of  the  said  felony,  and  whilst  the  said  offenders  were  so  attempting 
to  escape,  raise  a  hue  and  cry  after  and  go  in  quest  of  and  search  for  and 
endeavour  to  find  and  take  the  said  offenders,  and  they  the  defendants  in 
making  such  search  did  then  and  immediately  after  the  said  offence  was 
committed,  find,  perceive  and  discover  the  plaintiff  near  to  the  said  dwelling- 
house  of  the  said  W.  D.,  and  in  a  certain  lane,  not  being  the  main  high  road, 
close  to  the  said  house,  the  same  then  and  there  being  an  unseasonable  hour 
in  that  behalf  for  persons  to  be  abroad,  to  wit,  between  the  hours  of  one 
and  two  of  the  clock  in  the  morning  of  the  day  and  year  aforesaid  ;  and  the 
said  lane  being  in  the  direction  which  it  was  probable  the  said  offenders  iiad 
taken  in  making  their  said  escape,  whereupon  the  defendants  then  and  there 
interrogated  the  plaintiff,  and  inquired  of  him  who  he  was  and  where  he 
was  going,  and  required  him  to  give  some  account  of  himself,  and  to  state 
what  he  was  about ;  and  thereupon  the  plaintiff  then  and  there  stated  to  the 
defendants  that  [S^c.'],  and  the  plaintiff  did  not  nor  would  in  any  other  or 
more  satisfactory  manner  give  an  account  of  himself,  and  on  being  then 
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further  interrogated  by  the  defendants  respecting  the  said  matters,  hesitated 
and  prevaricated  and  contradicted  himself  in  regard  to  the  same  ;  wherefore 
the  defendants  having  good  and  probable  cause  of  suspicion,  (d)  and  vehe- 
mently suspecting,  by  reason  of  the  premises,  that  the  plaintiff  was  guilty 
of  or  concerned  in  the  said  burglary  and  felony ;  and  the  defendant  W.  P., 

then  and  there  being  a  constable  of  the  township  of aforesaid,  they 

the  defendants  did  then,  to  wit,  at  the  said  time  when,  &c.  and  within  the 
said  township,  gently  lay  their  hands  upon  the  plaintiff  for  the  cause  afore- 
said, and  did  then  take  the  plaintiff  into  their  custody,  in  order  to  carry  and 
convey  him  before  a  justice  of  the  peace  of  and  for  the  said  county,  to  an- 
swer the  premises,  and  to  be  there  dealt  with  according  to  law. 

\_If  handcuffing  is  to  be  justified,  proceed  thus :  *and  because  it  was  dark, 
and  the  said  offenders  so  unknown  to  the  defendants  were  not  far  distant, 
and  the  plaintiff  expressed  his  unwillingness  to  accompany  the  defendants, 
and  there  was  reason  to  suppose,  and  the  defendants  then  supposed  that  the 
plaintiff  might  and  would  attempt  to  escape  from  their  custody,  or  that  the 
said  offenders  so  unknown  to  the  defendants  would  attempt  to  rescue  the 
plaintiff  from  such  custody  of  the  defendants,  they  the  defendants  then  and 
there,  in  order  to  prevent  such  escape  and  rescue,  and  as  was  reasonable 
and  necessary  for  that  purpose,  put  and  affixed  the  said  handcuffs  (e)  or 
manacles  upon  the  wrists  of  the  plaintiff,  and  kept  the  same  upon  his  wrists 
until  the  plaintiff  was  taken  to  the  said  cage  or  prison  as  in  the  said  decla- 
ration first  mentioned.] 

[^If  an  imprisonment  before  taking  plaintiff  before  a  justice  is  to  be  justified^ 
proceed,  and  because  it  was  then  very  early  in  the  morning,  and  an  unsea* 
sonable  time  for  the  defendants  to  carry  the  plaintiff  before  such  justice  as 
aforesaid,  they  the  defendants,  for  that  reason  and  for  the  cause  aforesaid, 
necessarily  and  unavoidably  conveyed  the  plaintiff"  to  and  imprisoned  the 
plaintiff,  and  kept  and  detained  him  in  the  said  prison  there  called  the  cage 
[or  "  station-house"]  in  the  said  declaration  first  mentioned,  until  a  con- 
venient and  fit  time  of  the  next  day,  to  wit,  the day  of ,  in  the 

year  aforesaid  ;]  and  the  defendants  further  say  that  as  soon  as  conveniently 
could  be  on  the  day  and  year  last  aforesaid,  the  said  W.  P.  as  and  so  being 
such  constable  as  aforesaid,  did  at  the  instance  of  the  said  W.  D.  carry  and 
convey  the  plaintiff  in  his  custody  to  the  said  police  office  in  the  said  decla- 
ration mentioned,  before  a  certain  person,  to  wit,  M.  W.  Esq.,  then  being  one 
of  her  majesty's  justices  assigned  to  keep  the  peace  of  and  for  the  county 
aforesaid,  and  also  to  hear  and  determine  divers  felonies  and  misdemeanors 
therein  committed,  to  answer  the  premises  and  to  be  th6re  dealt  with  ac- 
cording to  law.] 

[_If  a  remand  is  to  be  justified,  proceed  thus :  and  the  defendants  further 
say,  that  the  said  justice  did  thereupon  then  and  there  order  the  plaintiff  to 

(d)  Ante,  729,  obs.  (e)  See  Wright  v.  Court,  4  B.  &  C.  696. 
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be  remanded  until  the  then  next  following  day  for  examination,  and  that  the 
said  W.  P.  should  then  bring  up  the  plaintiff  for  examination  touching  the 
premises  ;  whereupon  the  said  W.  P.  as  and  so  being  such  constable  afore- 
said at  the  instance  of  the  said  other  defendant  did  thereupon  necessarily 
and  unavoidably  again  imprison  the  plaintiff,  and  keep  and  detain  him  in 

prison  until  the  then  following  day,  to  wit,  the day  of ~  in  the  year 

aforesaid,  when  the  plaintiff  was  again  carried  and  conveyed  by  the  defend- 
ant W.  P.,  as  and  so  being  such  constable,  and  by  the  said  other  defendant  in 
his  aid  and  assistance,  and  at  his  instance,  before  the  said  justice  for  further 
examination,  according  to  the  said  order  of  him  the  said  justice,  and  again 
examined  by  the  said  justice  touching  and  concerning  the  said  premises.] 

[If  a  further  imprisonment  under  the  warrant  of  the  justice  is  to  be  justified, 
proceed  thus  :  and  thereupon  the  said  justice  then  and  there  made  his  certain 
warrant  in  writing  under  his  hand  and  seal,  directed  to  the  keeper  of  the 
New  Prison,  Clerkenwell,  or  his  deputy,  and  thereby  required  such  keeper 
or  his  deputy  to  receive  into  his  custody  the  body  of  the  plaintiff  therewith 
sent  him,  brought  before  the  said  justice,  and  charged  before  him  upon  the 
oath  of  the  said  W.  D.  on  suspicion  of  having  been  concerned  with  others 
in  burglariously  breaking  the  dwelling-house  of  the  said  W.  D,,  against  the 
peace  [(S-c]  ;  and  by  the  said  warrant  the  said  justice  then  commanded  the 
said  keeper  or  his  deputy  safely  to  keep  the  plaintiff  in  his  said  custody  for 
re-examination  on  Monday  then  next,  which  said  warrant  the  said  justice 
then  delivered  to  the  said  W.  P.  as  and  so  being  such  constable  ;  whereupon 
the  plaintiff  was  then  under  and  by  virtue  of  the  said  warrant,  at  the 
instance  of  the  defendant  W.  P.,  and  he  the  said  W.  P.  then  and  there 
being  and  acting  as  such  constable  as  aforesaid  carried  and  conveyed  as  in 
the  said  declaration  mentioned  to  the  said  Clerkenwell  prison,  and  there 
necessarily  and  unavoidably  imprisoned  and  kept  and  detained  in  prison 

according  to  the  said  warrant,  until  the  Monday  then  next,  to  wit,  the 

day  of ,  in  the  year  aforesaid,  when  he  the  plaintiff  was  by  the  said 

W.  P.  as  and  so  being  such  constable  as  aforesaid,  and  at  the  instance  of 
the  said  other  defendant,  carried  and  conveyed  before  the  said  justice  for 
re-examination  according  to  the  said  warrant,  and  the  plaintiff  was  then 
again  examined  by  and  before  the  said  justice  touching  and  concerning  the 
said  premises,  and  the  plaintiff  was  then  after  a  further  investigation  of  the 
said  matters  discharged  out  of  custody  by  the  said  justice;]  and  by  means 
of  the  several  premises  the  plaintiff  was  imprisoned  and  kept  and  detained 
in  prison  for  the  said  several  spaces  of  time,  and  in  the  said  manner  in  the 
said  declaration  mentioned,  the  same  being  just,  reasonable  and  proper  for 
that  purpose  and  lawful  for  the  cause  aforesaid;  and  that  the  defendants  on 
the  several  occasions  aforesaid  did  as  little  injury  and  damage  to  the  plain- 
tiff and  his  property  as  they  possibly  could ;  and  this  the  defendants  are 
ready  to  verify. 
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2.   That  a  Gun  had  been  stolen  and  pawned,  and  reasonable  ground 
of  Suspicion  against  Plaintiff. 

Hallv.  Booth,  3  Nev.  &  M.  316. 

If  the  plea  justify  entering  a  house  to  take  plaintiff,  the  purpose  for  which  the  house 
was  entered  must  be  distinctly  stated;   Smith  v.  S/iirlei/,  15  L.  J., C. P.,  230. 


3.  Plea  justifying  Imprisonment,  Sfc.  under  the  Metropolitan  Police 
Act  (f)  for  abusive  Language. 
Not  guilty,  ante,  714.]  — Says  that  before  and  at  the  said  time  when 
&c.,  in  a  thoroughfare  and  public  place  within  the  limits  of  the  metropolitan 
police  district,  to  wit,  in  [tlie  Strand,  in  the  county  of  Middlesex,]  the  plaintiff 
vised  to  the  defendant  threatening,  abusive  and  insulting  words  and  behaviour 
with  intent  to  provoke  the  defendant  to  a  breach  of  the  peace,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  wherefore  the  defendant 
then  requested  one  G.  H.,  then  being  police  officer  and  a  constable  of  the  me- 
tropolitan police  force,  and  who  then  saw  and  had  view  of  the  said  behaviour 
of  the  plaintiff,  to  take  the  plaintiff  into  custody  for  such  his  said  behaviour, 
according  to  the  provisions  and  forms  of  the  statutes  in  such  case  made  and 
provided,  in  order  that  he  might  be  dealt  with  according  to  law  3  whereupon 
the  said  police  officer,  and  the  defendant  in  the  aid  and  assistance  of  the  said 
police  officer,  then  and  there  gently  laid  their  hands  upon  the  plaintiff  in 
order  to  take  and  did  then  and  there  take  him  into  the  custody  of  the  said 
police  officer  for  his  said  offence,  and  did  then  take  and  deliver  him  into  the 
custody  of  a  certain  constable  duly  appointed  under  the  said  acts,  who  was 
then  in  attendance  at  the  nearest  station-house,  being  the  said  police  station- 
house  in  the  said  declaration  mentioned,  and  the  plaintiff  was  there  kept 
and  detained  in  custody  for  the  cause  aforesaid  until  he  afterwards  and  as 
soon  as  conveniently  could  be  was  carried  before  the  said  justice  of  the  peace 
in  the  said  declaration  mentioned,  to  wit, ,  Esq.,  being  a  police  magis- 
trate of  the  metropolitan  police  courts  of  our  lady  the  queen,  acting  and 
having  authority  under  the  statutes  in  such  case  made  and  provided,  for 
examination  concerning  the  premises,  and  to  be  dealt  with  according  to  law 
for  his  said  offence,  and  on  that  occasion  the  said  acts  in  the  said  declaration 
mentioned,  and  therein  supposed  to  be  trespasses,  were  necessary  and  law- 
fully committed  by  the  defendant,  and  the  plaintiff  was  necessarily  and  un- 
avoidably imprisoned  and  kept  and  detained  in  prison  for  the  said  space  of 
time  in  the  said  declaration  mentioned,  which  are  the  same  supposed  tres- 
pases  whereof  the  plaintiff  hath  above  thereof  complained  against  the  de- 
fendant ;  and  this  he  is  ready  to  verify. 

(/)  See  2  &  3  Vict.  c.  47  ;  2  &  3  Vict.  act,  for  ringing,  Sec.  at  defendant's  door  with- 
c.  72.  Form  justifying  giving  plaintiff  into  out  lawful  excuse,  Simmons  v.  Millingen,  2 
custody  under  the  54lh  section  of  the  first      Cora.  B.  624. 
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OTHER  PLEAS  JUSTIFYING  IMPRISONMENT  FOR  FELONY  OR 
SUSPICION,  &c. 


1.  Plea  justifying  Arrest,  handcuffing  and  Detention  on  Suspicion  of 

Felony. 

Wright  V.  Court,  4  B.  &  C.  590. 


'O' 


2.  The  like,  on  Suspicion  Plaintiff  had  stolen  a  Horse. 
Hedges  v.  ChajJjyian,  2  Bing.  523. 

3.  Other  Forms. 
Hall  V.  Booth,  3  N.  &  M.  31(5 ;  3  Chit.  PI.  7th  ed.  327  to  337. 


4.  Plea  showing  Felony  committed. 
Warwick  v.  Foulkes,  12  M.  tS:  W.  507  ;  Atkinson  v.  Warnc,  ?,  Dowl.  483  ; 
,S'.  C.  G  C.  &  P.  G87 ;  Mernj  v.  Gree7i,  7  M.  &  W.  623. 


5.  That  Plaintiff  forged  an  Acceptance. 

Perkins  v.  Vaughan,  4  M.  &  G.  988.     As  to  the  pleas  that  will  be  allowed 
together,  Currie  v.  Almond,  5  B.  N.  C.  224. 

— ♦ — 

6.  Plea  justifying  Imprisonment  by  a  Military  Officer  abroad,  the 
Plaintiff  acting  mutinously ;  Replication,  Sfc. 

Bradley  v.  Arthur,  4  B.  &  C.  292. 

7.  Plea  by  Overseers  justifying  imprisoning  the  Plaintiff  on  the 
Ground  of  his  being  a  dangerous  Lunatic. 

Eliot  V.  Allen,  1  Com.  B.  18. 


MASTER  AND  SERVANT;  APPRENTICE,  S:c. 


Pled  justifying  moderate  Correction  of  an  A])prcntice  for 
Disobedience,  (g) 
1.  Not  guilt  I/,  ante,  71 1.]     2.  And  for  a  further  pica  as  to  the  said  assault- 
ing, beating  and  illtreating  the  plaintiff,  the  defendant  says  that  before  and  at 


(g)  See  form,  &c.  Penn  v.  Ward,  2  C.  M.        Winlerbounie  v.  Brooks,  2  C.  iSc  K.  Ifi.     The 
&  R.  338  ;  S.  C.  4  Dow).  215.     Of  a  son,       like,  of  a  mnriner  acting  mutinously,  Gale  v. 
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the  said  time  when  &c.  in  the  said  [first  count]  mentioned,  the  plaintiff  was 
the  apprentice  of  the  defendant  in  his  trade  and  business  of  a  ,  and  then 

behaved  and  conducted  himself  saucily  and  contumaciously  towards  the 
defendant,  and  then  refused  to  obey  his  lawful  commands  relating  to  his 
duty  as  such  apprentice,  whereupon  he  the  defendant  then  moderately  cor- 
rected him  the  plaintiff  for  his  said  misbehaviour,  which  are  the  said  assault- 
ing, beating  and  illtreating  the  plaintiff  in  the  said  declaration  mentioned  ; 
and  this  the  defendant  is  ready  to  verify,  &c. 


NEW  ASSIGNMENT  IN  TRESPASS  TO  PERSONS. 

When  the  plaintiff  should  re\)ly  de  injiwia  or  new  assign  &c.  in  trespass  to  the  person, 
ante,  718,  obs  ;  ante,  724,  note  (p).  Where  the  plaintifF  relies  on  an  eaxess  only,  he 
should  reply  it;  see  Form  5,  ante,  724,  and  note  (p).  Where  he  relies  on  another 
distinct  trespass  than  that  justified,  and  there  is  no  second  count  adapted  to  such  further 
trespass,  there  should  be  a  new  assignment  as  in  Form  10,  ante,  720.  As  to  new  assign- 
ing, &c.  to  plea  justifying  wnAex  process,  see  uiite,  718,  obs.  As  to  new  assignments  in 
general,  pleadings  and  costs  thereon,  see  infra,  "  Trespass  to  Realty,"  tit.  "  New  As- 
signment," post,  767. 

— ♦— 

JVew  Assignment  to  a  Plea  justifying  the  Correction  of  a  Schoolboy, 
^c.  that  the  Plaintiff  sues  for  excessive  Correction  on  that  Occasion, 
and  also  for  Correction  on  other  Occasions,  {h) 

1.  De  injuria,  ante,  719,  and  then  proceed  thus :']  And  the  plaintiff  further 
says  that  he  sued  out  his  writ  and  declared  in  this  action,  not  only  for  the 
said  assault  and  beating  the  said  H.  B.  in  the  said  [second]  plea  mentioned 
and  therein  attempted  to  be  justified,  but  also  for  that  the  defendant  on  divers 
other  days  and  times,  and  on  divers  other  occasions  than  the  said  day  and  oc- 
casion in  the  said  [second]  plea  mentioned,  with  force  and  arms  [cS-c]  assaulted 
the  said  H.  B.,  and  beat,  bruised,  wounded  and  illtreated  him  in  manner  .and 
form  as  in  the  said  declaration  is  in  that  behalf  alleged ;  and  also  for  that  the 
defendant  on  the  day  and  on  the  occasion  in  the  second  plea  in  that  behalf 
mentioned,  committed  the  said  several  trespasses  in  the  said  declaration 
mentioned,  and  in  the  said  [second]  plea  attempted  to  be  justified,  with  force 
and  arms  [<f  c],  and  to  a  greater  degree  and  extent  and  with  more  force  and 
violence  than  was  necessary  or  proper  for  the  purpose  in  the  said  second  plea 
mentioned,  in  manner  and  form  as  the  plaintiff  hath  above  complained  ;  which 
said  trespasses  above  newly  assigned  are  other  and  different  trespasses  than 

Dalrymple,  R.  &  M.  118  ;  Murray  v.  Mon-  reply  excess,  ante,  724,  Form  5. 
triou,  6  C.  &  P.  471 ;  Lamb  v.  Burnett,  1  C.  (/i)  See  ante,  725.     The  assaulting,  &c, 

&  J.  291 ;  Johnson  v.  Bridge,  3  Dovvl.  207.  ciiarged  in  the  declaration  in  this  case  was 

If  the  cause  for  any  correction,  &c.  be  denied,  laid  with  a  continuando,  see  ante,  705,  note 

de  injuria  may  be  replied,  see   form,  ante,  (fc),  and  710,  note  (^)  ;  and  the  action  was 

719  ;  but  if  the  plaintiff  contend  that  there  brought  in  the  name  of  the  father.     See  ante, 

was  an  excess  of  correction,  &c.,  he  must  new  708,  Form  7,  and  592,  Form  3, 
assign,  see  Fenn  v.  Ward,  supra;  or  rather 
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those  in  the  said  declaration  mentioned,  and  in  the  introductory  part  of  the 
said  [second]  plea  mentioned  and  therein  attempted  to  be  justified  ;  and  this 
the  plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment  and  his  damages 
by  him  sustained  on  occasion  of  the  committing  of  the  trespasses  above 
newly  assigned  to  be  adjudged  to  him,  &c. 


NOTICE  OF  ACTION. 


Plea  that  no  Notice  of  Action  loas  given  as  required  hy  a  Local 

Act.  (k) 

1.  Not  guilty,  ante,  714.]  2.  And  for  a  further  plea  in  this  behalf  the 
defendant  says  that  the  trespasses  in  the  declaration  mentioned  were  com- 
mitted by  the  defendant  after  the  passing  of  a  certain  act  of  parliament  made 
and  passed  in  a  session  of  parliament  held  [^-c.  set  out  the  title  of  the  local  (l) 
act^,  and  were  and  each  of  them  was  done  in  pursuance  (m)  of  the  said  act 
of  parliament,  (and  within  the  jurisdiction  of  [t^-c]  in  the  said  act  of  parlia- 
ment mentioned,)  and  that  no  notice  of  commencing  this  action  was  given  to 
the  [clerk  of  the  trustees]  in  the  said  act  mentioned,  one  calendar  month 
before  the  same  was  commenced,  pursuant  to  the  said  statute  ;  and  this  the 
defendant  is  ready  to  verify,  &c. 


NUISANCE. 


Justification  by  a  Marshal  of  London,  that  a  Passage  was  ordered  hy 
the  Lord  Mayor  to  he  kept  clear  ;  that  Plaintiff  obstructed  it, 
wherefore  Defendant  removed  him. 

Mason  v.  Cope,  5  C.  &  P.  193;  and  see  post,  754,  Form  12,  and  p.  770. 

(fc)  This  must  be  specially  pleaded;  Davey  Metropolitan  Police  Act  (2  &  3  Vict.  c.  17,) 

V.  Warne,  14  M.  &  ^V.  199  ;  see  5  &  6  Vict.  are  local  and  personal  acts  within  the  5  &  6 

C.97;  aH<e,  442,  and  660,  note  ({)•     Similar  Vict. c. 97  ;  (see  this  act  cited  nn/e,  442,  obs., 

plea  (held  bad)  in  action  for  money  had  and  and  660,  note  (/t));  Barnelt  v.  Cox,  16  L.  J. 

received  ;  Peck  v.  Boues,  6  M.  &  G.  726  ;  27,  Mag.  Case. 

see  Kent   v.   Great  U'estern    liailivay    Com-  (m)  Or  "  under  the  authority  of,"  follow- 

pany,  C.  P.  Nov.  1846;   and  see  a  similar  ing  the  words  in  the  act.     In  order  to  entitle 

plea  under  7  Vict.  c.  19,  for  regulating  the  a  defendant  to  notice  of  action  under  these 

bailiffs  of  inferior  Courts,  pleaded  by  a  bailiff  or  similar  words,  he  must  have  acted  bona 

of  the  Tolsey   Court  of  Bristol,  Braham  v.  fides,  and  also  had  reasonable  ground  for  be- 

iratAijis,  16L.  J.,  Exch.,  9.     Itmustalsobe  lieving  that  he  was  acting  under  ihe  statute, 

specially  pleaded  that  the  act  was  done  by  the  Cann   v.  Clipperton,    10  A.  &:  E.  582;    in 

authority  of  the  statute,  or  in  pursuance  of  it,  which  case  he  will  be  protected,  though  the 

and  that  there  has  been  a  tender  of  amends  ;  or  real  facts   afford    no  justification  under   the 

that  the  place  is  within  the  statuable  limits,  statute,  ibid.     Whetlier  the  defendant  really 

and  that  the  venue  is  wrong;  or  that  the  plain-  intended  to  act  under  the  statute,  (iVasou  v. 

tiff  has  not  commenced  his  action  in  time  ;  Neu>land,  9  C.&:  P.  575,)  and  whether  it  was 

Richards  v.  Easto,  15  M.Sc.  W.  244.  really  his  belief  that  he  was  doing  so,   are 

(/)  Neither  the  Metropolitan  Building  Act  questions  for  the  jury  ;  Rudd  v.  Scott,  2  Sc. 

{Richards  v.  Easto,  15  M.  &  W.  244)  nor  the  N.R  631  ;  Haseldine  v.  Grove,  3  Q.  B.  997. 
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1  Plea  that  Plaintiff  came  to  the  Defendant's  House  in  the  Night 
and  refused  to  leave,  wherefore  Defendant  attempted  to  turn  him 
out,  and  on  his  Resistance,  6fc.  caused  him  to  be  taken  to  a  Police 
Station,  and  the  next  Morning  before  a  Magistrate,  (n) 

1.  Not  guilty,  ante,  714.1  2.  And  for  a  further  plea  in  this  behalf  the 
defendant  says  that  before  and  at  the  said  time  when  &c.,  the  defendant 
H.  T.  was  lawfully  possessed  of  a  certain  messuage,  to  wit,  a  dwelling-house, 
situate  in  the  county  aforesaid,  [and  in  which  the  plaintiff  and  his  family 
before  and  at  the  said  time  when  &c.  resided  and  dwelt,]  and  being  so  pos- 
sessed thereof  [and  so  inhabiting  the  same  as  aforesaid],  the  plaintiff, 
[together  with  a  certain  other  person,  to  wit,  one  J.  W.  P.]  just  before  the 
said  time  when  &c.,  to  wit,  on  the  day  and  year  aforesaid,  without  the  leave 
or  license  of  the  said  H.  T.,  and  at  an  unseasonable  hour,  to  wit,  at  twelve 
o'clock  at  night,  entered  and  came  into  the  said  dwelling-house,  and  then 
with  force  and  arms  made  a  great  noise  and  disturbance  therein,  and  then 
insulted,  abused  and  illtreated  the  said  H.  T.  and  his  servants  in  his  said 
dwelling-house,  in  breach  of  the  peace  [n)  of  our  lady  the  queen;  whereupon 
the  said  H.  T.  then  and  there  requested  the  plaintiff  [^Jroceerf  «s  in  Form  1, 
ante,  727,  from  the  asterisk  to  the  end  of  the  p>lea,  omitting  the  verification 
and  observing  the  notes  ;  an  averment  may  be  added,  if  the  fact,  that  plaintiffs 
"  threatened  to  continue  making  the  noise,  &c.  in  the  dwelling-house,"  {as  to 
which  see  Howell  v.  Jackson,  6  C.  S^  P.  723),  and  then  proceed  thus ;]  and 
thereupon  the  plaintiff  and  the  said  J.  W.  P.  at  and  near  the  outer  door  of 
the  said  dwelling-house,  continued  making  their  said  noise  and  disturbance 
and  breach  of  the  peace,  (o)  and  then  threatened  the  defendants  that  they 
would  continue  making  their  said  noise  and  disturbance ;  whereupon  the 
said  H.  T.  in  his  own  right  and  the  said  other  defendant  as  his  servant  and 
by  liis  command,  having  view  of  the  offences  and  misconduct  of  the  plaintiff 
last  aforesaid,  in  order  to  (^j)  preserve  the  peace  in  and  about  the  said  house 
and  prevent  the  continuance  and  renewal  of  the  said  breach  of  the  peace,  (q) 

(ji)  See  forms  and  law,  Timothy  v.  Simpson,  (o)  Merely  refusing  to  leave  a  house  on  re- 

1  C.  M.  &  Pv..  757.    Form  showing  that  plain-  quest,  will  not  justify  the  owner  in  giving  the 

tiff  caused  a  riot,  Ingle  v.  Bell,  1  M.  &  W.  intruder  in  charge  of  a  policeman;  Wheeler 

516;  Cohen  v.  Iluskisson,  2  M.  &  W.  477.  v.  Whiting,  9  C.  &  P.  262;  ante. 
Effect  of  inability  to  prove  the  riot,  ihid.  Other  (p)  De  injuria  does  not  traverse  the  motive; 

forms,  &c.,  Oakes  v.  Wood,  2  M.  &  W.  791 ;  Oukes  v.  Wood,  2  M.  &  W.  791 ;   see  ante, 

HowelL  v.  Jackson,  6  C.  &  P.  733;   Grant  v.  719,  obs. 

Moser,  2  D.  N.  S.  923  ;  5,  C.  5  M.  &  G.  123  ;  (ry)  A  plea,  justifying  an  arrest  for  an  affray 

Wooding  V.  Oiley,  9  C.  &  P.  1  ;  Baynes  v.  without  warrant,  must  contain  a  direct  aver- 

Brewster,  2   Q.   B.  375.      As  to  arrest  by  ment  that  there  was  an  affray  or  breach  of  the 

constables  for  breach  of  tiie  peace,  &c.,  see  peace  continuing  at  the  time  of  the  arrest,  or 

ante,  729,  obs.    The  plaintiff  may  reply  de  in-  a  well  founded  apprehension  of  its  renewal ; 

juriA ;  see  cases  supra,  and  ante,   718.  obs.  Price  v.  Seeley,  10  CI.  &  Fin.  28.     See  fonn 

As  to  constables,  &c.  pleading  not  guilty,  see  of  plea  defective  in  these  respects,  Baynes  v. 

ante,  730,  obs.  Brewster,  2  Q.  B.  375. 
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then  gave  charge  of  the  plaintiff  to  A.  D.,  then  and  there  being  a  police 
constable  and  peace  officer  of  and  for  the  district  and  place  in  which  the  said 
house  was  and  is  situate,  and  who  then  saw  and  had  view(r)  of  the  said 
breach  of  the  peace  so  committed  by  the  plaintiff  as  aforesaid,  and  then  re- 
quested the  said  A.  D.  to  take  the  plaintiff  into  his  custody,  and  carry  him 
before  some  justice  or  justices  of  our  said  lady  the  queen  assigned  to  keep 

the  peace  in  and  for  the  said  county  of ,  to  answer  the  premises  and  to 

be  dealt  with  according  to  law ;  and  the  said  A.  D.  so  being  such  constable 
as  aforesaid,  at  such  request  of  the  defendants,  then  gently  laid  their  hands 
on  the  plaintiff,  and  did  then  take  the  plaintiff  into  his  said  custody  in  order 
to  carry  and  convey  him  before  such  justice  as  aforesaid,  to  be  dealt  with 
according  to  law  for  his  said  offence  and  breach  of  the  peace ;  [^proceed  as  in 
Form  1,  ante,  732,  from  the  asterisk,  justifying  the  handcuffing,  the  imprison" 
ment  in  a  station-house,  the  remand,  (§'c.  according  to  circumstances. 


OTHER  FORMS  OF  JUSTIFICATION  OF  ASSAULT,  &c.  TO  PRESERVE 

THE  PEACE. 

1.  Plea  of  Justification  of  an  Assault  and  Battery,  to  prevent 

Defendant  and  another  Person  from  Fighting,  Sec. 

3  Chit.  PI.  7th  ed.  320  j  Scruton  v.  Taylor,  8  Dowl.  110. 


2.  In  Defence  of  Third  Person. 

3  Chit.  PI.  7th  ed.  320;  Bone  v.  Daw,  3  Ad.  &  E.  712;  Com.  Dig, 
Pleader,  3  M.  15. 


3.  In  Defence  of  House,  Police-office,  S^c,  ante,  728,  729. 


4.  Plea  justifying  the  Removal  of  a  Plaintiff  from  a  Church,  he 
mailing  a  Disturbance. 

Williams  v.  Glenister,  2  B.  &  C.  699. 


5.  From  a  Club  from  which  Plaintiff  had  been  expelled. 
Inncs  V.  IVylic,  1  C.  &  K.  257. 


(r)  'When  this  allegalion  is  not  necessary,  see  Timothy  v.  Simpson,  ante,  730,  and  supra, 
note  («)• 

PART  II.  3  C 
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6.  Plea  justifying  Arrest  to  compel  Plaintiff  to  quit  Defendant's 

House. 

Timothy  v.  Simpson,  ante,  738,  note  (m);  ante,  738,  Form  1. 

♦ 

7.  The  like  because  Plaintiff  attempted  forcibly  to  enter  and  caused 

a  Riot  near  Plaintiff's  House, 

Ingle  V.  Bell,  1  M.  &  W.  516  ;   Cohen  v.  Huskisson,  2  M.  &  W.  477 ; 
Grant  v.  Moser,  5  M.  &  G.  123. 


8.  Plea  under  the  Metropolitan  Police  Act  (2  &  3  Vict.  c.  47,)  justi- 
fying giving  Plaintiff  into  Custody  for  annoying  the  Defendant 
and  his  Family  by  ringing  the  JDoor-bell  loithout  lawful  excuse. 

Simmons  v.  Millingetit  2  Com.  B.  534. 


JUSTIFICATION  UNDER  CIVIL  PROCESS. 


1.  Plea  to  Imprisonment,  Sfc.  justifying  under  a  Writ  of  Ca.  Sa. 
against  the  Plaintiff. 

The  form  will  be  as  post,  772,  773,  to  the  ft,  setting  out  a  ca.  sa.  instead  of  a  fi.  fa., 
and  then  proceeding  thus, — 

"  take  and  arrest  the  plaintiff  by  his  body,  and  take  him  to  a  proper  place 
of  confinement  in  the  said  county  of  ISurrey],  and  detain  him  in  custody 
under  and  by  virtue  of  the  said  writ  and  warrant,  as  in  the  declaration  men- 
tioned ;  and  this  the  defendants  are  ready  to  verify,  &c. 
See  form,  Kirbi/  v.  Dendi/,  1  M.  &  W.  SSL 


2.  Similar  Justification  under  a  Capias  issued  by  order  of  a  Judge 
under  1  &^  2  Vict.  c.  110,  s.  3.  (s) 

\.  Not  guilty,  ante,  7^.]  2.  And  for  a  further  plea  in  this  behalf,  the  de- 
fendant says  that  before  the  said  time,  when  &c.,  to  wit,  on  &c..  Sir  — — , 
[the  judge  who  granted  the  order,']  then  being  one  of  the  judges  of  the  Court 

(s)  See  the  law  and  practice,  1  Chit,  Arch.  body  he  had  ready,  as  by  the  said  writ  he 

8th  ed.  666.     If  the  sheriff  or  officer  justify,  was  commanded,  as  by  the   said  writ  and 

add  an  averment  to  the  plea  that  "  at  the  return  thereof  remaining  of  record  in  the  said 

return  of  the  said  writ,  to  wit,  on  &cc.,  he  the  Court  of fully  appears."     That  this  is 

defendant,  as  such  sheriff  as  aforesaid,  duly  necessary,  see  Com.  Dig.  "  Pleader,"  3  M. 

returned  the  same  to  the  said  Court  of ,  24;  10  East,  82  ;  Shortiand  v.  Govelt,  5  B. 

and  then   returned  thereon  that    by   virtue  &  C.  488. 
thereof  he  had  takea  the  defendant,  whose 
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of  [Q.  B.]  at  Westminster,  duly  and  according  to  the  powers  and  provisions 
of  the  statute  in  such  case  made  and  provided,  by  his  special  order  in  writing 
in  that  behalf,  directed  that  the  plaintiff  should  be  held  to  bail  for  the  sum 

of  £ ,  within ,  and  therefore  and  within  the  last-mentioned  time, 

and  before  the  said  time,  when  &c.,  to  wit,  on  &c.,  the  defendant,  A.  B. 
[the  execution  creditor,'}  sued  and  prosecuted  out  of  the  last-mentioned  Court 
a  certain  writ,  &c.  [setting  out  the  writ  of  capias,  with  the  indorsement  for 
bail  thereon,  its  delivery  to  the  sheriff,  his  warrant  thereon,  and  its  delivert/  to 
the  bailiffs,  and  execution  by  them,  "  within  one  calendar  month  from  the 
date  of  the  said  writ,  and  before  the  said  time,  when  &c.',  and  before  the 
time  appointed  for  the  return  thereof."     See  the  form,  post,  770,  771. 


OTHER  FORMS  JUSTIFYING  UNDER  CIVIL  PROCESS. 


3.  Under  Writ  of  Detainer,  and  Replication,  no  Affidavit  of  Debt, 

and  other  Pleadings,  Sec. 
Young  V.  Beck,  1  C.  M.  &  R.  448  ;  3  Dowl.  280. 

4.  Plea  Molliter  Manus  Impossuit,  to  serve  Plaintiff  with  a  Writ, 

Replication,  Sfc. 
Harrison  v.  Hodgson,  10  B.  &  C.  445. 


5.  Brj  an  Attorney. 

Oakley  v.  Davis,  IG  East,  82 ;  and  see  Hunt  v.  Hooper,  12  M.  k  W.  G72 ; 

ante,  p.  515. 

G.  Under  an  Attachment  out  of  Q.  B. 
Phillips  v.  Howgate,  5  B.  &  Al,  220. 


7,   The  like  out  of  Chancery,  and  Replication,  &;c. 
Smith  v.  Egginton,  7  A.  &  E.  Ifi7. 


8.  Commitment  for  Contempt  of  Court  of  Bankruptcy. 
Van  Sandau  v.  Turner,  G  Q.  B.  773;   Green  v.  Elgic,  5  Q.  B.  99. 


3c2 
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9.  Replication  De  Injuria  absque  Residuo  Causa  to  a  Plea  of 

Justification  under  Process,  (t) 
And  as  to  the  said  [second]  plea,  the  plaintiff  saith  that  though  true  it  is 
that  the  said  writ  was  issued  and  delivered  to  the  said  sheriff  [and  that  the 

said  warrant  M'as  granted  and  delivered  to  the  said ]  as  in  the  said 

[second]  plea  alleged,  (m)  yet  for  replication  to  that  plea  the  plaintiff  saith 
that  the  defendant  at  the  said  time  when  &c.,  of  his  own  wrong  and  without 

the  residue  of  the  cause  in  the  said  • plea  alleged,  committed  the  said 

trespasses  in  the  declaration  mentioned  as  the  plaintiff  hath  above  com- 
plained against  'him  ;  and  this  the  plaintiff  prays  may  be  inquired  of  by  the 

country,  &c. 

— ♦— 

10.  Replication  that  the  Judgment  under  which  the  Defendarit 

justifies  vjas  set  aside  hy  Rule  of  Court. 
Jones  V.  Williams,  8  M.  &  W.  349. 

Obs.  In  this  case  both  the  attorney  and  plaintiff  in  the  suit  are  trespassers ;  Codrington 
V.  Lloi/d,  8  A.  &  E.  449;  Brown  v.  Jo7ies,  15  M.  &  W.  191  ;  where  see  other 
forms  of  similar  replications.  It  is  necessary  in  a  replication,  showing  that  the 
capias  under  which  the  defendant  justifies  was  set  aside,  to  show  the  grounds  on 
which  it  was  so  set  aside,  (Prentice  v.  Harrison,  4  Q.  B.  857,)  because  the  writ 
were  erroneous,  and  set  aside  on  that  ground,  no  action  would  lie,  ibid.  But 
an  allegation  that  the  writ  was  "  irregularly"  issued  is  sufficient ;  Rankin  v, 
De  Medina  1  Com.  B.  183  ;  S.  C.  2  D.  &  L.  813  ;  Broion  v.  Jones,  svpra.  A 
writ  of  execution  issued  on  a  judgment  more  than  a  year  old,  without  a  sci.fa., 
is  only  voidable  ;  and  until  avoided,  is  a  justification  to  parties  who  caused  it  to 
be  executed ;  Blanchenay  v.  Burt,  4  Q.  B,  707. 


11.  Replication  that  the  Execution  Creditor  gave  the  Sheriff  notice 

not  to  execute  the  Writ. 

Barker  v.  St.  Quintin,  12  M.  &  W.  441  ;  and  see   Walker  v.  Hunter,  2 

Com.  B.  324. 

A  rejoinder  that  this  was  done  to  cheat  the  attorney  of  his  costs  was  held  bad; 
Barker  v.  St.  Quintin,  supra. 

PLEAS  JUSTIFYING  UNDEE  CRIMINAL  PROCESS. 


Justification  uuder  a  Judge's  Warrant  on  an  Indictment  for  Perjury, 
Gladwell  v.  Blake,  1  C.  M.  &  R.  636. 

The  plea  there  was  held  bad  after  verdict  for  not  showing  that  the  constable  acted 
within  his  jurisdiction  ;  and  see  Grant  v,  Moser,  5  M.  &  G.  123.     The  plaintiff  may 

(t)  Where  the   plaintiff  should   reply  or  of  arresting  him,  'Newton  v.  Holford,  1  Com. 

new  assign  excess,  &c.  see  ante,  724,  n.  (p) ;  B.  141. 

Motive  whether  put   in  issue  by  de  injuria,  (u)  Or  the  writ  or  warrant  may  be  denied 

Oakes  v.  Wood,  2  M.  &  VV.  798.     Replica-  instead  of  this  form,  see  Jarmain  v.  Hooper, 

tion  that  the  plaintiff  was  in  his  dwelling-  6  M.  &  G.  30;  but  the  whole  of  the  plea 

house,  and  that  the  outer  door  was  closed  cannot  be  traversed  by  de  injuria  generally, 

until  defendant  broke  it  open  for  the  purpose  atite,  obs.  718. 
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admit  or  protest  the  warrant,-  &:c.  and  reply  de  injuria  as  to  the  residue;  see  id. 
Form  9,  ante,  742.  New  assignment  of  excess,  ante,  724,  note  {p),  Form  3.  As  to 
the  general  issue  "  by  statute,"  see  ante,  718. 


SON  ASSAULT  DEMESNE,  ante,  p.  722. 


WILFUL  TRESPASS. 


Plea  to  a  Declaration  for  Assault  and  Imprisonment,  that  the  Plain' 

tiff  wilfully  trespassed  in  and  injured  Plaintiff's  Close,  wherefore 

Defendant,  under  1  Geo.  4,  c.  56,  took  him  before  a  Magistrate; 

and  Replication  that  the  Trespass  was  not  wilful,  Sfc. 

Looker  v.  Halcomb,  4  Bing.  183. 

An  adjudication  by  a  magistrate  under  the  Game  Act  for  a  trespass  to  land  may  be 
given  in  evidence  under  the  general  issue,  per  Alderson,  B.,  Robinson  v.  Vavghton, 
8  C.  &  P.  252. 

II.  PERSONALTY. 


1.  Not  Guilty,  ante,  714. 


2.  Denial  that  the  Goods  are  the  Plaintiff's. 

Obs.  Under  this  plea  the  plaintiff"  will  establisli  a  prima  facie  case  by  proving  that  he 
was  actually,  {Young  v.  Hicliens,  6  Q.  B.  606,)  or  constructively  by  his  agent, 
servant,  &c.,  {Bertie  v,  Beaumont,  16  East,  33,)  or  by  relation,  as  executor, 
&c.,  {Thorpe  v.  Stallwood,  5  M.  Sc  G.  760,)  in  possession  of  the  goods;  1  Chit. 
PI.  7th  ed.  195,  ante.  See  the  observations  to  the  similar  plea  in  trespass  to 
Realty,  post,  748. 
In  answer,  the  defendant  may  show  that  he  lias  a  better  right,  and  that  the  plain- 
tiff"s  right  was  acquired  by  a  fraudulent  conveyance,  Ashby  v.  Minnitt,  8  A.  & 
E.  121  ;  or  that  his  right  of  pussession  is  stronger  than  the  plaintift"s,  because 
the  defendant  has  a  lien  on  the  goods,  liichards  v.  S>/mons,  15  L.  J.  35,  Q.  B. ; 
or  that  a  third  person  had  a  better  right  than  the  plaintiiF,  and  that  such  third 
jjcrson  authorized  the  defendant's  acts  of  trespass,  Ashmore  v.  Hardy,  7  C.  &  P. 
501  ;  Nelson  v.  Chcrril,  8  Bing.  316;  but  the  fact  that  a  third  person  had  a 
belter  title  to  the  goods  than  the  plaintiff",  is  no  defence  in  answer  to  the  ])lain- 
tiff"s  prima  facie  case  of  possession,  unless  such  tliird  person  is  shown  to  have 
authorized  the  defendant  in  his  act  of  trespass  ;  Carter  v.  Johnson,  2  Mood.  & 
Rob.  263  ;  2  Saund.  47  c,  d.  A  plea  by  a  sheriff' was  held  bad  as  an  argumen- 
tative denial  of  the  plaintiff's  property,  which  justified  seizing  the  goods  under 
a  fi.  fa.  against  a  third  person;  Harrison  v.  Dixon,  12  M,  &  W.  142;  S.  C.  1 
D.  &  L.  454. 

1.  Not  guilty,  ante,  71'L]  2.  And  for  a  further  plea  in  this  behalf,  the 
defendant  saith  that  at  the  said  time  when  &c.,  (v)  the  said  goods  and  chattels 
in  the  declaration  mentioned  were  not  nor  was  either  of  them  or  any  part 
thereof  the  goods  and  chattels  of  the  plaintiff,  in  manner  and  form  as  the 
plaintiff  hath  above  alleged  ;  and  of  this  the  defendant  puts  himself  upon  the 
country,  &.c. 

(i)  Or  "  at  any  of  the  said  several  times  ration  be  laid  with  a  continuando,  ante,  71(T, 
wheu  &c.,"  if  the  trespasses  in  the  decla*      noie(t/). 
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3,   The  likej  where  the  Declaration  contains  other  Charges  than  for 

seizing  Goods,  {w) 
1.  Not  guilty,  ante,  714.]  2.  And  for  a  further  plea  in  this  behalf  as  to 
so  much  of  the  [first  count  of  the]  declaration  as  charges  the  defendant 
with  seizing  and  taking  the  said  goods  and  chattels,  [or  "  part  of  the  said 
goods  and  chattels,  to  wit,  &c."  enmierating  them'],  and  converting  and  dis- 
posing thereof  to  his  own  use,  the  defendant  saith  that  at  the  said  time  when 
&c.,  (a-)  the  said  last-mentioned  goods  and  chattels  were  not  nor  was  either 
of  them  or  any  part  thereof  the  goods  and  chattels  of  the  plaintiff  in  manner 
and  form  as  the  plaintiff  hath  above  alleged ;  and  of  this  the  defendant  puts 

himself  upon  the  country,  &c. 

— ♦— 

4.  Assignees  of  a  JBankrnpt. 

See  the  observations  in  Trover  by  and  against  assignees  of  a  bankrupt,  which  are 
for  the  most  part  applicable  in  trespass,  ante,  687.  Forms  by  a  sheriff  sued  by  assig- 
nees, post,  747,  Form  2.  

BANKRUPTCY. 


Plea  of  Plaintiff's  Bankruptcy,  in  Trespass  for  taking  Goods. 
Brewer  v.  Bay,  11  M.  &  W.  628. 

Where  the  personal  injury  to  a  bankrupt  is  the  primary  cause  of  action,  such  as 
trespass  for  entering  his  house,  seizing  his  goods  and  annoying  his  family,  (before  his 
bankruptcy),  the  assignees  cannot  sue  for  it,  but  the  bankrupt  may  ;  Rogers  y.  Spence 
13  M.  &  W.  571. 

CATTLE,  GOODS,  &c.— DAMAGE  FEASANT,  &c. 

1.  Justification  for  seizing,  S^c,  Cattle  under  a  Distress  Damage 

feasant,  (y) 

1.  Not  guilty,  ante,  714,]  2.  And  for  a  further  plea  in  this  behalf,  (;3) 
the  defendant  saith  that  before  and  at  the  said  time  when  &c.  he  was  law- 
fully possessed  (a)  of  a  certain  close  [called  •,  (i)]  situate  in  the  parish 

of ,  in  the  county  aforesaid^  (c)  and  because  the  said  cattle  before  and 

(w)  See  post,  750,  note  (o).  (o)  As  to  showing  title,  see  post,  746,  note 

{x)  See  note  (v),  supra,  743.  (/  ). 

(2/)  See  forms,  Dye  v.  Leatherdale,  3  Wils.  (6)  It  seems  not  necessary  to  name  or  par- 

20;  1  Saund.  221,  note  ]  J  and  see  a  similar  ticularly   describe   the  close;    see  Bond  v. 

form  in  trover,  Weeding  v,Aldiitch,9  A.CkE.  Downton,  2  Ad.  &  E.  26.     In  that  case  the 

861;  but  see  ante,  689,  and  a  plea  under  close  was  named,  and  plaintiff  replied  that 

5  &;  6  Will.  4,  c.  59,  justifyioo;  selling  the  defendant  was  not  possessed  '•  of  the  close  in 

animal  to  pay  for  havino-  supplied   it  with  the  plea  mentioned,  wherein  the   said  pigs 

food,  Laylon  v.  Hurry,   15  Law  Journ.  214,  were  alleged  to  be  eating;"  and  it  was  held 

Q.  B.  the  plaintirt' was  not  only  bound  to  prove  his 

(s)  Sometimes  it  may  be  necessary  to  ex-  possession  of  a  close  of  the  name  slated,  but 

cept  some  of  the  trespasses  not  justifiable.  that  such  was  the  close  in  which  the  cattle 

As  to  justifying  or  omitting  to  plead  to  an  were  eating,  &c.     In  general  de  injuria  is  a 

alleged  conversion,  see  Taylor  v.  Cole,  1  H.  good  replication;   when  not,  see  post,  746, 

Bla.  555,  ia  error  j  S.  C.'ia  K.  B.  3  T.  K.  note  (/). 

292.  (c)  If  in  another  county,  see  ante,  Til, 

note  (e). 
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at  the  said  time  when  &c.,  were  wrongfully  in  the  said  close  eating  the 
grass  there,  and  doing  damage  there  (d)  to  the  defendant,  the  defendant  at 
the  said  time  when  &c.  seized  and  took  the  said  cattle  in  the  said  close  as  a 
distress  for  the  said  damage,  and  led  and  drove  the  same  out  of  the  said 
close  to  a  certain  common  pound  in  the  said  parish,  and  there  impounded 
the  said  cattle,  and  kept  them  impounded  for  the  time  in  the  declaration 
mentioned,  being  the  trespasses  in  the  declaration  mentioned  ;  and  this  the 
defendant  is  ready  to  verify. 

2.  The  like  hy  a  Pound  Keeper,  stating  the  Delivery  of  the  Cattle  to 

him. 

Mason  v.  Nervland,  9  C.  &  P.  575. 


3.  Justification  by  a  Lord  of  a  Manor  for  seizing  Cattle  because 
they  were  trespassing  on  the  Common ;  and  Replication,  badness  of 
the  Pound. 

Wilder  v.  Speer,  S  A.  &  E.  548. 

A  conversion  by  the  defendant  after  the  distress  must  be  specially  replied ;  Dye  v  • 
Featherdale,  3  Wils.  20;  and  see  4  T.  R.  3G4;  1  Stark.  173. 


4.  Plea  justifying  shooting  a  Dog  for  trespassing  on  Plaintiff's 
Close  after  Notice  to  the  Owner. 

Cann  v.  Facey,  4  A.  &  E.  6S. 

5.  The  like  for  attacking  Plaintiff. 

Morris  \.  Nugent,  7  C.  &  P.  572  ;  Clark  v.  Webster,  1  C.  &  P.  106  ;  see 

1  Saund.  84  ;  2  Lutvv.  1494. 

— ♦— 

6.  The  like  for  worrying  Sheep, 
3  Ch.  PI.  7th  ed.  336  ;  1  Saund.  84. 


7.  Plea  justifying  driving  Plaintiff's  Sheep  into  a  Highway  because 
they  were  in  Defendant's  Close;  Replication,  Defect  of  Fences 
betivecn  the  Close  from  which  they  escaped  and  the  Plaintiffs, 
which  Defendant  was  bound  to  repair. 

Carruthers  v.  HoUis,  8  A.  &  E.  113. 

(d)  A  distress  damage  feasant  can   only      them  to  prevent  their  doing  further  damage; 
be  taken   while  the  animals  vere  actually       Winner  \.  Higgs,  2  C.  ii  K.3i. 
doing  damage,  or  if  it  be  necessary  to  detain 
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8.  Replication  to  Pleas  Damage  feasant. 

De  injuria  may  be  replied  unless  the  defendant  claims  title  to  and  not  mere  posses- 
sion of  the  close,  ante,  718 ;  and  the  possession  of  the  close  maybe  traversed,  Bond  v. 
Downton,  2  A.  &  E.  26.  Excess  should  be  specially  replied;  ante,  724.  Rephcation 
that  the  close  in  which  the  cattle  were  seized  adjoined  a  highway,  and  that  they  were 
wrongfully  driven  from  the  highway  into  the  close  by  the  defendant ;  Lyons  v.  Martin, 
8  A.  &  E.  512.  Right  of  common  ;  1  Saund.  222.  See  replication  that  the  horse  and 
cart  seized  were  in  the  actual  use  of  the  plaintiff.  Field  v.  Adams,  12  A.  &  E.  649  ;  but 
be  careful  in  using  that  form,  see  Bunch  v.  Kennington,  1  Q.  B.  679.  Replication 
that  defendant  sold,  by  writing,  to  plaintiff  a  crop  of  grass,  and  entry  to  cut  it;  if  the 
contract  of  sale  was  not  in  writing,  license,  ante,  715,  should  be  replied,  to  which  the 
defendant  might  rejoin  a  countermand;  per  Parke,  B.,  ibid.;  and  see  Wood  v.  Lead- 
bitter,  13  M.  &  W.  838. 


9.  Plea  justifying  the  Removal  of  Goods  encumbering  Defendants 

Premises,  (e) 

1.  Not  guilty,  ante,  714.  2.  Denial  of  property,  ante,  743,  Form  2.] 
3.  And  for  a  further  plea,  as  to  the  seizing,  taking  and  carrying  away  the 
said  goods  and  chattels  in  the  said  declaration  mentioned,  the  defendant 
saith  that  at  the  said  time  when  &c.,  he  was  ]a\\{u\\y  possessed  (f)  of  a  cer- 
tain close,  situate  in  the  parish  of ,  in   the  county  aforesaid,  (g')  and 

because  the  last  mentioned  *  goods  and  chattels,  before  and  at  the  said  time 
when  &c.,  were  wrongfully  in  and  upon  the  said  close,  encumbering  the 
same,  and  doing  damage  there  to  the  defendant,  he  the  defendant,  at  the 
said  time  when  &c.,  seized  and  took  the  same  in  the  said  close,  and  removed 
and  carried  them  to  a  small  and  convenient  distance,  (h)  to  wit,  in  the 
said  parish,  and  there  left  the  same  for  the  plaintiff 's  iise,(^i)  being  the  tres- 
passes in  the  introductory  part  of  this  plea  mentioned  ;  and  this  the  de- 
fendant is  ready  to  verify,  &c. 

— ♦ — 

10.  Plea  justifying  {by  a  Surveyor  under  a  local  Act)  removing  Lad- 
ders which  encumbered  a  Street ;  Replication,  a  License  granted 
by  the  Surveyor  to  set  up  the  Ladders  for  building  Purposes. 

Davey  v.  Warner,  14  M.  &  W.  199. 

(e)  See  forms,  Neville  v.  Cooper,  2  C.  &  M.  plaintiff  relies  only  on  vossession  as  above  ; 

329 ;  Dreuell  v.  Fowler,  3  B.  &  Ad.  735 ;  see  id. 

Acland  v.  Lutley,  9  A.  &  E.  879,  and  in  the  {g)  If  in  another  county,  see  ante,  728, 

cases  cited  infra  in  the  notes.     See  form  in  note  (c).     It   is  not  necessary  to  name  the 

trespass  for  slopping,  kc.  waggon  and  horses,  close  ;  see  Bond  v.  Downton,  2  Ad.  &  E.  26. 
and  replication,  that  plaintiff  went  apon  the  (h)  If  A.  wrongfully  places  goods  in  B.'s 

close  to  remove  corn  as  outgoing  tenant,  un-  building,  B.  may  lawfully  go  upon  A.'s  close 

der  a  custom  of  the  country,  Holding  v.  Pig-  adjoiniug  the  building  for  the  purpose  of  le- 

gott,  7  Bing.  465.  moving  and  depositing  the  goods  there  for 

(/)  Or  the  defendant  may  show  title  in  A.'s  use;  Rea  v.  Sheward,  2  M.  &  W.  424. 
fee  in  himself,  or  ip  another  person,  alleging  (t)  This  plea  is  disproved  on  a  replicaiion 

a  demise  from  him,  as  in  Vivian  v.  Jenkin,  3  de   injuria,   if  it   be   shown   that   defendant 

Ad.  &  E.  741 ;  and  this  is  sometimes  ad-  locked  up  the  goods  in  the  place  where  they 

visable,   as   de  injurid  generally  cannot  in  were  seized,  and  took  away  the  key  j  James  \. 

Buch  case  be  replied,  as  it  may  be  where  the  Lewis,  7  C.  &  P.  343. 


II 
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PAYMENT  OF  MONEY  INTO  COURT,  ante,  716. 


PROCESS.— SHERIFFS. 


1.  Justification  under  a  Fieri  Facias  against  the  Plaintiff's  Goods. 
The  form  will  be  as  post,  771,  to  the  ft,  and  then  proceed  thus  : — 

"  did  seize  and  take  in  execution  the  said  goods  and  chattels  of  the  plaintiff 
[in  the  introductory  part  of  this  plea  mentioned],  for  the  purpose  of  levying 
the  moneys  so  directed  to  be  levied  by  the  said  indorsement  on  the  said 
writ,  and  by  the  said  warrant  as  aforesaid,  as  they  lawfully  might  for  the 
cause  aforesaid,  which  are  the  several  alleged  trespasses  in  the  said  declara- 
tion [or  *  introductory  part  of  this  plea']  mentioned ;  and  this  the  defend- 
ants are  ready  to  verify,  &c." 

— ♦ — 

2.  Plea  by  a  Sheriff  to  Trespass  by  Assignees  of  a  Bankrupt,  for 
seizing  the  Bankrupt's  Goods,  that  the  Defendant  seized  under  a 
Fi,  Fa.  before  Fiat,  and  without  Notice  of  a  prior  Act  of  Bank- 
ruptcy. 

Cheston  v.  Gihbs,  12  M.  &  W.  Ill  ;  5.  C.  1  D.  &  L.  420. 

Similar  forms  in  Edmunds  v.  Lawlei/,  6  M.  &  W.  286 ;  Moore  v.  Phillips,  7  M.  & 
W.  536;  Whitmore  v.  Robertson,  8  M.  &  W,  463;  Unwin  v,  St.  Quintin,  11  M,  & 
W.  277 ;  S.  C.  2  D.  N.  S.  796;  and  Belcher  v.  Magnai/,  12  M.  &  W.  102;  S.  C.  1 
D.  &  L.  420  ;  Aldred  v.  Constable,  6  Q.  B.  370.  These  forms  were  in  trover,  but  may 
easily  be  adapted  to  trespass.  It  would  seem  that  this  defence  might  be  taken  under 
the  plea  of  "  no  property,"  (a7ite,  743),  in  those  cases  where  the  sheriff'  has  actually 
sold  the  goods  before  fiat,  as  in  such  case  the  properti/  is  changed,  under  2  &  3  Vict. 
c.  29,  but  if  the  trespass  be  merely  the  seiziiig,  then,  though  the  sheriff"  is  justified  in 
seizing,  yet  inasmuch  as  the  properti/  remains  in  the  bankrupt,  and  is  in  the  assignees 
by  relation,  the  sheriff"  should  plead  specially.  See  the  obs.  per  Parke,  B.,  in  Samuel 
V.  Duke,  3  M.  &  \V.  6li2,  which  seem  applicable  in  trespass  though  not  in  trover, 
ante,  684,  n.  (/);  and  see  Edwards  v.  Hooper,  3  M.  &  W.  363. 


3.  Replication  as  against  a  Party  sued  with  the  Sheriff,  that  the 
Judgment  was  on  a  Warrant  of  Attorney  given  by  Way  of  Fraudu- 
lent Preference. 

Aldred  V.  Constable,  4  Q.  IJ.  C76 ;  and  see  ante,  G7'2,  Form  I. 


4.  Replication  that  the  Judgment  was  on  a  Warrant  of  Attorney,  that 
the  Fiat  issued  icithin  two  3Ionths  of  the  Execution  and  Sale,  and 
that  the  Sheriff  sold  with  Notice  of  the  Act  of  Bankruptcy  and 
Fiat. 

Cheston  v.  Gibbs,  12  M.  &  W.   Ill  ;  and  similar   form   in    Whitmore  v. 
Robertson,  8  M.  &  \V.  466 ;  and  see  the  forms,  ante,  670  to  672. 
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5.  Similar  Replication  that  the  Judgment  was  on  a  Cognovit  given  hg 
Wag  of  fraudulent  Prefei^ence. 

Scott  V.  Lewis,  7  C.  &  P.  34:7  ;  and  similar  form  that  it  was  on  a  warrant 
of  attorney  given  by  way  of  fraudulent  preference,  Rawdon  v.  Wentworth, 
2  D.  N.  S.  287  ;  S.  C.  10  M.  &  W.  36  ;  ante,  672,  Form  4. 


6.  Plea  hy  a  Bailiff  that  he  acted  under  an  Attachment  out  of  the 
Countg  Court  to  compel  the  Plaintiff  to  appear  there  hg  seizing  his 
Goods;  Replication,  a  Supersedeas  issued. 

Brown  v.  Co2oley,  7  M.  &  G.  558.  (k) 


in.  REALTY. 


JVot  guilty,  in  Trespass  to  Realty,  as  ante,  p.  714. 
By  the  New  Rules,  "  In  actions  of  trespass  quare  clausum  fregit,  the 
plea  o^not  guilty  shall  operate  as  a  denial  that  the  defendant  committed  the 
trespass  alleged  in  the  place  mentioned,  but  not  as  a  denial  of  the  plaintiff's 
possession  or  right  of  possession  of  that  place,  which,  if  intended  to  be  de- 
nied, must  be  traversed  specially  ;"  aiite,  714. 

Not  guilty,  in  this  action,  therefore  admits  the  plaintiff's  title  and  possession,  and 
simply  denies  the  alleged  fact,  that  the  defendant,  by  himself  or  his  servant  or  cattle,  as 
the  charge  may  be,  committed  the  trespasses  laid  in  the  declaration,  and  no  excuse  or 
jmtification  can  be  set  up. 

PLEAS  DENYING  PLAINTIFF'S  TITLE. 


1 .  Plea  that  the  House  or  Close  is  not  the  Plaintiff's. 

Obs.  See  the  observations  on  the  similar  plea  to  trespass  for  seizing  goods,  ante,  743, 
This  plea  means  that  the  plaintiff  had  not  at  the  time  of  the  trespass  such  a 
jwssession  of  the  close  &c.,  as  will  enable  him  to  maintain  that  action  ;  Heath 
V.  Mihoard,  2  Bing.  N.  C.  98;  Wheele?'  v.  Montejiore,  2  Q.  B,  133.  It  is 
negatived  by  the  plaintiff  proving  an  actual  possession  in  himself,  (see  1  Chit. 
PI.  7th  ed.  196,)  however  slight,  such  as  by  overseers  who  inclose  a  waste, 
Matson  v.  Cook,  4  Bing.  N.  C.  392 ;  by  a  tenant  (even  against  his  landlord) 
who  enters  land  under  an  agreement  for  a  lease,  Alexander  v.  Botvnies,  4  Bing. 
N.  C.  799;  or  by  a  female  servant  in  possession  of  her  bed  room,  Leivis  v. 
Ponsford,  8  C.  &  P.  C87 ;  and  as  against  a  wrong-doer  the  mere  possession  will 
suffice,  though  such  possession  would  not  avail  against  one  having  a  better 
title,  1  Chit.  PI.  7th  ed.  198. 
But  the  mere  right  to  possession  is  not  sufficient ;  and  if  plaintiff  prove  no  more 
than  that,  be  will  be  defeated  on  this  plea ;  thus  a  lessee  before  entry  cannot 

(fe)  In  this  case  the  law  was  much  dis-  under  the  circumstances  stated  in  the  replica- 
cussed  as  to  whether  a  sheriff  is  liable  for  the  tion,  the  sheriff  was  not  liable  for  the  tort  of 
acts  of  his  bailiff,  and  the  Court  held  that      the  bailiff  after  the  supersedeas  had  issued. 
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support  trespass ;  nor  can  an  heir  who  has  not  entered  sue  an  abater  in  that 
form  of  action;  see  3  Stark.  Ev.  tit.  "  Trespass;"  1  Chit.  Pi.  197.  But  pos- 
session in  many  cases  impliedly  follows  the  property,  Hehbcrt  v.  Thomas,  1 
C.  M.  &  R.  861  ;  Hex  v.  Mayor  of  London,  4  T.  R.  26 ;  and  the  party  entitled 
is  constructively  in  possession  and  may  sustain  trespass ;  id.  This  applies,  it 
would  seem,  particularly  in  those  cases  where  from  the  nature  of  the  property 
constant  manual  occupation  cannot  well  be  had.  Thus  the  lord  of  a  manor 
claiming  the  wastes,  or  the  owner  of  the  soil  of  a  public  highway,  may  main- 
tain trespass  against  persons  injuring  the  soil,  &c.  of  the  waste  or  highway,  on 
proof  of  title,  without  showing  actual  possession,  it  not  being  proved  by  defend- 
ant to  have  been  at  the  time  in  another  person;  Ladev.  Shepherd,  1  Wils.  110; 
Mayor  of  Northampton  v.  Ward,  1  Wils.  107;  2  Stark.  Ev.  nhi  supra. 

And  a  party  having  the  strict  legal  title  and  possessory  right  may,  by  entry,  &c. 
acquire  a  sufficient  constructive  possession  to  enable  him  to  sustain  trespass 
against  a  wrong-doer  in  actual  possession.  Thus  in  Butcher  v.  Butcher,  7  B. 
&  C.  399,  where  the  plaintiff  having  the  legal  title  entered  on  the  land  (by 
going  thereon  and  beginning  to  plough,  &c.)  with  intent  to  take  possession, 
although  he  did  not  declare  that  such  was  his  intention,  it  was  held  he  might 
maintain  trespass  against  a  person  wrongftdly  in  possession  at  the  time  of  the 
entry,  and  who  without  quitting  possession  desired  the  owner  to  go  away,  and 
in  fact  continued  his  wrongful  possession  afterwards ;  and  see  Neivton  v.  Har- 
land,  1  M.  &  G.  644.  In  these  cases  entiy,  &c.  upon  part  and  parcel  of  the 
estate  in  the  name  of  the  whole,  gives  sufficient  constructive  possession  of  the 
whole  for  this  purpose ;  Bulwer  v.  Bulwer,  2  B.  &  Al.  470. 

It  is  therefore  evident  that  in  trespass  a  question  of  title  may  be,  and  often  is, 
raised  and  decided,  although  ejectment  is  more  commonly  resorted  to  and  is 
generally  more  appropriate  for  the  purpose. 

Prior  actual  possession  (see  Devett  v.  Brown,  5  Bing.  7 ;  Hall  v.  Davis,  2  C.  &  P. 
33;  Dyson  v.  Collick,  5  B.  &  Al.  601;)  is  of  itself  sufficient  to  enable  the 
possessor  to  maintain  trespass  against  a  wrong-doer,  that  is  a  party  who  enters 
and  cannot  prove  a  superior  or  better  title  or  possessory  right  in  himself,  or  in 
another  person  who  can  be  proved  to  have  authorized  his  entry.  In  other 
words,  a  new  trespasser  cannot,  by  the  very  act  of  trespass,  immediately  and 
without  acquiescence  gain  a  sufficient  possession  to  enable  him  to  maintain  tres- 
pass, and  drive  the  person  whom  he  ejects  to  prove  his  title ;  Browne  v.  Date- 
son,  12  A.  &  E.  629.  But  actual  possession  even  under  a  void  lease,  or  of 
crown  land,  suffices;  Graham  v.  Feat,  1  East,  244;  Chambers  v.  Donaldson, 
11  East,  63;  Harper  v.  Charlesworth,  4  B.  &  C.  574;  Caiterisv.  Cowper,  4 
Taunt.  547. 

The  Courts  of  Queen's  Bench  and  Exchequer  have  differed  as  to  whether  the  title 
of  the  plaintiff,  as  distinguished  from  his  mere  possession  of  the  close,  can  bo 
controverted  under  this  plea;  Whittington  v.  Boxall,  5  Q.  B.  139;  Harrison 
V.  Dixon,  12  M.  &  W.  142;  S.  C.  1  D.  &  L.  454;  meanwhile  it  will  be  safer 
to  plead  liberum  ttnementum,  together  with  the  plea  that  the  close  is  not  the 
plaintiff's.  These  two  pleas,  with  not  guilty,  and  the  plea  Form  3,  post,  751, 
will  all  be  allowed  together,  Morse  v.  Appleby,  6  M.  &  W.  145 ;  S.  C.  8  Dowl. 
203. 

1.  Not  guilty,  ante,  714.  2.  Deny  the  property,  as  ante,  744,  Form  3,  or 
plead  other  appropriate  pleas,  if  the  seizing  any  goods  is  charged.']  3.  And 
for  a  further  plea  in  this  behalf,  [as  to  so  much  of  the  said  declaration  as 
charges  the  defendant  with  breaking  and  entering,  {following  the  words  in  the 
declaration,)  (m)']  the  defendant  sal  th  that  tie  said  close  in  which  &c,,  (m)  was 


(»n)  That  this  is  the  proper  mode  of  plead-  but  charges  for  injuring  real  properly. 

Ing,  see  f'/efc'if)' V.  Muri//ici-,  9  A.  &  E.  457;  (n)  \Vhere    tlie    cutting    grass,    hedges, 

sec  note  (o),  post,  750.     Of  course  the  words  gates,  &c.  is  also  charged,  it  is  not  unusual, 

within  tlie  brackets  will  be  omitted,  if  the  though  the  declaration  show  they  belong  to 

whole  declaration  or  count  contain  nothing  the  close,  to  aver  here  "  and  the  said  grass 
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not  nor  was  any  part  thereof  at  the  said  times  when  &c.,  or  either  of  them, 
nor  is  it  the  close  of  the  plaintiff  as  in  the  said  declaration  alleged  ;  and  of 
this  the  defendant  puts  himself  upon  the  country,  &c. 


2.  Liberum  Tenementum. 

Obs.  This  plea  was  held  good  on  special  demurrer  in  Harvey  v.  Bridges,  14  M.  &  W. 
437.  It  is  supported  by  proof  of  ani/  estate  of  freehold,  whether  in  fee,  in  tail, 
or  for  life  only,  and  whether  in  possession  or  expectant  on  the  determination  of 
a  terrn  of  yeors ;  but  it  does  not  apply  to  the  case  of  a  freehold  estate  in  re- 
mainder or  reversion,  expectant  on  a  particular  estate  of  freehold,  nor  to  copy- 
hold tenure  ;  1  Saund.  347  d,  note  6  ;  1  Chit.  PI.  7th  edit. ;  nor  is  the  plea 
sustained  by  evidence  of  a  tenancy  in  common,  Voyce  v.  Voyce,  Gow,  R. 
201. 

Its  effect  is  to  admit  that  plaintiff  is  in  possession,  and  that  defendant  is  prima 
facie  a  wrong-doer,  but  that  he  can  prove  title  to  himself  by  deed,  or  twenty 
years'  possession,  (Grice  v.  Lever,  9  Dowl.  246;  Lempriere  v.  Humfrey,  3  A. 
&  E.  186;  Moore  v.  Appleby,  6  M.  &  W.  149;)  in  some  part  of  the  demised 
close,  and  that  it  is  on  this  part  all  the  acts  complained  of  have  been  done  ;  the 
defendant,  therefore,  is  not  bound  on  this  plea  to  prove  a  title  to  the  whole 
dose,  S77iith  v.  Royston,  8  M.  &  W.  381 ;  and  see  Webber  v.  Sparkes,  cited 
post. 

"Where  in  trespass  to  land,  the  removal  of  plaintiff's  goods  is  also  charged,  and 
defendant  claims  title  to  the  land,  he  should  plead  it  and  justify  the  removal; 
and  it  seems  to  be  insufficient,  as  to  the  goods,  to  plead  only  that  the  close  was 
not  the  plaintiff's;  see  Form  3,  infra,  note  (o).  Where  the  freehold  title  was 
hi  the  defendant,  the  plaintiff  cannot  safely  deny  lib.  ten.,  but  should  specially, 
showing  his  possessory  interest  by  demise,  &c. 

Since  3  &  4  Will.  4,  c.  27,  the  right  of  property  is  dependent  for  its  very  existence 
upon  the  right  of  entry,  and  therefore  if  the  defendant's  case  be  that  he  has  been 
in  possession  of  the  close  for  twenty  yeai's,  this  would  seem  the  proper  plea. 

1.  Not  guilty,  ante,  714.  2.  Denial  that  close  was  plaintiff's,  ante,  749, 
Form  1.]  3.  And  for  a  further  plea  in  this  behalf,  (o)  the  defendant  says 
that  the  said  close  [or  if  there  be  several  closes,  (p)  "  the  said  closes,"]  in 
which  &:c.,  at  the  said  several  times  when  &c.,  was  and  now  is  the  close, 
soil  and  freehold  [or  "  were  and  now  are  the  closes,  soil  and  freehold,  and 
each  of  them  was  and  is  the  close,  soil  and  freehold,"]  of  the  defendant, 
wherefore  the  defendant  in  his  own  right  at  the  said  several  times  when  &c,, 
broke  and  entered  the  said  close  in  which  &c.,*  and  committed  therein  the 

[<5fc.],  were  not  [(Sfc]  the  [close]  grass  [^fc]  damage,  &c.,  defendant  removed   them,   as 

of  the  plaintiflF,"  as  in  the  declaration,  &c.;  ante,  746,  Form  9  ;  or  the  defendant  might 

Heath  v.  Milward,  2  Bing.  N.  C.  98.  plead  title,  giving  colour  and  justifying  the 

(o)  Take  care  to  except  from  the  plea  any  removal,  see  id.  and  Form  6,  infra.     In  tres- 

trespasses  charged  in  the  declaration  which  pass  for  entering  a  house  and  taking  goods, 

relate  only  to  personal  property,  (not  stated  if  defendant  claim  both,  he  may  plead  that 

to  belong  to  the  close),  or  to  the  person,  to  the  house  and  goods  were  not,  nor  was  either 

which,  of  course,  this  plea  can  be  no  answer ;  of  them,  the  house  and  goods  of  plaintiff, 

Roberts  v.  Taylor,   1   Com.  B.  117  ;  S.  C.  3  7nodo,  &c. ;  see  form  Haigh  v.  Belcher,  7  C. 

D.  &  L.  4.     And  then  in  another  plea  as  to  &  P.  389. 

the  goods,  deny  that  they  were  the  goods  of  (p)  The  issue  on  this  plea  is  to  be  taken 

the  plaintiff,  (see  Form  3,  a7ite,  744,)  if  they  distributively,  and  defendant  may  succeed  as 

were  not  so  ;  or,  if  they  were,  plead  as  to  the  to   one  close   and   plaintiflF  as   to   another; 

goods  that  defendant  was  possessed  of  a  close,  Phythian  v.  White,  1  M.  &  W.  216. 
and  because  the  goods  were   there    doing 
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said  several  supposed  trespasses  in  the  declaration  mentioned,  using  no 
more  force  and  violence  than  was  necessary  ((jr)  for  the  purpose  aforesaid. 

If  the  declaration  charge  the  seizure  and  asportation  of  chattels  not  stated 
to  belong  to  the  close,  and  which  are  admitted  to  he  plaintiff's  property,  state 
at  the  asterisk,  '*  and  with  feet  in  walking,"  <5'c.,  justififing  all  the  trespasses 
to  the  close  in  the  words  of  the  declaration,  and  then  proceed  thus : — 

"  And  because  the  said  goods.  &c."  as  in  Form  9,  ante,  716,  from  the 
asterisk. 

— ♦ — 

3.  Another  Form— justifying  as  the  Servant  of  the  Freeholder — and 
where  the  Gates,  Sfc,  are  also  claimed  as  part  of  the  Freehold.  (?•) 

1.  Not  guilty,  ante,  714.]  2.  And  for  a  further  plea  in  this  behalf,  (s)  the 
defendant  says  that  the  said  close  in  which  &c.,  in  the  declaration  mentioned, 
before  and  at  the  said  several  times  when  &c.,  in  the  declaration  mentioned, 
was  the  close,  soil  and  freehold  of  one  E.  F.,  [and  that  the  said  gates,  locks, 
staples,  hinges,  hedges,  fences,  plants,  vegetables,  herbage,  trees  and  under- 
wood, [as  in  the  declaration,']  before  and  at  the  said  several  times  when  &c., 
were  respectively  affixed  to  the  soil  of  the  said  close,  and  parcel  of  the  said 
freehold  of  the  said  E.  F.,]  wherefore  the  defendant  as  the  servant  and  by  the 
command  of  the  said  E.  F,,  {t)  at  the  said  several  times  when  &c.,  broke  and 
entered  the  said  close  in  which  &c.,  and  committed  therein  the  said  several 
supposed  trespasses  in  the  declaration  mentioned;  and  this  the  defendant  is 
ready  to  verify,  &c. 


4.  Replication  to  a  Plea  of  Liberum  Tenementum,  denying  it.  (u) 

Commencement,  ante,  21.]  —  Saith  that  the  said  [close,  or  **  closes,"]  in 
which  &c.,  was  not  at  the  said  times  when  &c.,  or  either  of  them  the  [close,] 
soil  and  freehold  [f  several  closes,  say  "nor  was  either  of  them  the  close, 

soil  and  freehold,"]  of  the  defendant  as  in  the  said  plea  alleged ;  and 

this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


(q)  A.S  \.o  ihese  words,  Harvey  v.Brydges,  together,  say,    "the  defendant  in  his  own 

14  M.  3c  W.  440.     Semble,  they  arc  not  ne-  right,  and  the  defendant  as  the  servant,  &:c." 

cessary,  as  the  plaintiflP  must  new  assign  if  The  plaintiff' may  reply,  denying  that  defend- 

the  defendant  entered  in  a   violent  manner,  ant  was  the  servant  or  had  the  authority  of 

and  with  a  breach  of  the  peace,   ibid.,  per  the    freeholder;  Chambers  v.   Donaldson    11 

Parke,  B.  ;  and  see  Wright  v.  Burroughs,  16  East,  65;    but  under  such  a  replication    he 

L.  J.  6,  C.  P.  cannot  show   a   lease   from    the   freeholder, 

(r)  See  similar  pleas  justifying  as  the  ser-  Ewer  v,  Joues,  16  L.  J.  Q.  15.  42  ;  and   this 

vant  of  a  copyliolder,  stating  the    copyhold  replication   will  not  be  supported    by  proof 

grant,    Brown   v.   Story,  1    i\I.  &  G.  117;  that  the  freeholder  is  an  infant,  and  the  de- 

Darlington  v.  Pritchard,  4  M.  6c  G.  783.  fendant  the  receiver  of  his  rents  appointed  by 

(s)  See  ante,  notes  (m)  and  (»),  749.  the  Court  of  Chancery,  ibid. 

(t)  If  the  freeholder  and  his  servant  plead  (u)  Ante,  obs.  750. 
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5.  Replication  to  a  Plea  of  Liherum  Tenementum,  stating  a  Demise 
hy  Defendant  to  Plaintiff,  {x) 
Comviencement,  ante,  21.]  —  Saith  that  whilst  the  said  [close]  was  the 
close,  soil  and  freehold  of  the  defendant,  and  before  the  said  time  when  &c., 
to  wit,  on  [4-c,,  day  of  demise],  the  defendant  demised  (^)  the  said  [close] 
with  the  appurtenances  to  the  plaintiff,  to  have  and  to  hold  the  same  to  the 
plaintiff,  for  and  during  and  unto  the  full  end  and  term  of  [one]  year  from 
thence  next  ensuing,  and  fully  to  be  complete  and  ended,  [and  so  on  from 
year  to  year  for  so  long  time  as  they  the  plaintiff  and  defendant  should 
respectively  please,]  by  virtue  of  which  said  demise  the  plaintiff  afterwards 
and  before  the  said  time  when  & c,  entered  into  the  said  [close],  and  became 
and  was  possessed  thereof,  and  continued  so  thereof  possessed  from  thence 
until  the  defendant  afterwards  and  during  the  continuance  of  the  said  demise, 
to  wit,  at  the  said  time  when  &c,,  of  his  own  wrong,  broke  and  entered  the 
said  [close]  and  committed  the  said  several  trespasses  in  the  introductory 
part  of  the  said  [second]  plea  mentioned,  in  manner  and  form  as  the  plaintiff 
hath  above  thereof  complained  against  the  defendant ;  and  this  the  plaintiff 
is  ready  to  verify,  &c= 


6.  In  Trespass  Quare  Clausum  Fregit : — Plea,  that  Defendant  was 
Tenant  to  the  Freeholder,  giving  the  Plaintiff  colour,  {z) 

1.  Not  guilty,  ante,  714.     2.  Denial  that  close,  S^c,  is  plaintiff's,  ante, 
749.     3.  Liherum  tenementum,  ante,  750.]     4.  And  for  a  further  plea(<i)  in 


(i)  See  a  similar  form  stating  a  demise  by 
defendant's  agent  to  plaintiff,  Wilkins  v. 
Boutcher,  3  M.  &  G.  807,  cited  poit,  754, 
note  (/)•  Ditto  pleaded  by  way  of  estoppel, 
Darlington  v.  Pritchard,  4  M.  &  G.  783. 
If  the  defendant  in  his  rejoinder  deny  the 
demise,  he  cannot  give  in  evidence  that  the 
plaintiff  at  the  time  it  was  made  had  agreed 
to  give  up  possession  to  the  defendant  when 
he  wished;  Tomkins  v.  Lawrence,  8  C.  &  P. 
729.  Where  a  lord  pleads  lib.  ten.  to  an  ac- 
tion by  a  copyholder,  the  latter  should  not 
traverse  it,  but  should  reply  the  copyhold 
grant;  Thompson  v.  Harding,  1  Com.  B. 
940.  See  form  of  such  a  replication,  Broicn 
V.  Story,  1  M.  &  G.  117. 

(j/)  If  the  demise  was  under  seal,  set  it 
out  as  ante,  473,474. 

(s)  Form,  &c.  Kavanagh  v.  Gudge,  5  INI. 
&  G.  727.  See  as  to  this  plea,  ante,  686, 
obs. ;  Com.  Dig.  Pleader,  3  M.  40;  Vivian 
V.  Jenkin,  3  Ad.  &  E.  742  ;  Special  Form, 
Phylhian  v.  While,  1  M.  &  W.  216  ;  and  see 
another  form  of  sub-demise  and  replication 
of  entry  (under  a  power),  if  rent  unpaid,  &c. 
Kavanagh  v.  Gudge,  supra  ;  and  see  a  form 
stating  a  demise  from  the  freeholder  for  sixty 
years,  and  assignment  of  the  residue  of  the 
term  to  A.,  justifying  as  A.'s  servant,  and 
replication  of  sub-demise  from  A.,  Wilkins 
V.  Boutcher,  3  M.  &  G.  807,  and  Phythian  v. 


White,  1  M.  &  W.  217.  In  trespass  to  land, 
if  the  defence  be  that  the  plaintiff,  who  has 
the  freehold,  is  out  of  possession  by  a  demise, 
it  is  for  the  defendant  to  rebut  the  presump- 
tion that  possession  follows  the  freehold,  by 
clearly  proving  a  demise.  If  the  locus  iii 
quo  (a  yard)  be  surrounded  by  several  houses 
demised  by  the  plaintiff,  the  mere  fact  that 
the  tenants  of  the  houses  use  the  place  in 
which,  &c.  for  some  purposes  referrable  to  an 
easement,  is  no  evidence  of  a  demise  of  the 
land  or  yard  with  the  houses  ;  and  there  be- 
ing no  evidence  whether  the  yard  formed  part 
of  the  demise  or  not,  the  Court  held  that  the 
judge  ought  not  to  have  left  it  to  the  jury  to 
say  whether  the  landlord,  at  the  time  of  the 
demise  of  the  houses,  had  reserved  the  yard  ; 
the  question  being  whether  he  had  demised 
it,  not  whether  he  had  reserved  it ;  Hebbert 
v.  Thomas,  I  C.  M.  &  R.  861.  As  to  the 
issue  being  taken  distributively,  and  plain- 
tiff succeeding  as  to  one  close,  and  defend- 
ant as  to  the  other,  where  there  are  several 
closes,  in  the  above  instance,  see  Phythian  v. 
White,  ubi  supra.  See  in  general  as  to  the 
mode  of  claiming  title,  and  the  description  of 
the  different  estates.  Index  "  Covenant." 

(a)  These  pleas  will  be  allowed  together ; 
Morse  v.  Appleby,  6  M.  &:  \V.  145;  S.C. 
8  Dowl.  203. 
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this  behalf  [or  if  part  only  of  the  trespasses  be  justified,  confine  the  plea  ac- 
cordingly],  the  defendant  says  that  one  J.  S.,  before  the  said  time  when 

&c.,  to  wit,  on  the day  of ,  a.d. ,  was  seised  in  his  demesne 

as  of  fee  of  the  said  [close]  in  which  &c.,  and  being  so  thereof  seised, 
before  the  said  time  when  &c.,  to  wit,  on  the  day  and  year  last  aforesaid, 
by  a  certain  indenture  then  made  between  the  said  J.  S,  of  the  one  part, 
and  the  said  defendant  of  the  other  part  (one  part  of  which  said  indenture, 
sealed  with  the  seal  of  the  said  J.  S.,  the  defendant  now  brings  here  into 
Court),  the  said  J.  S.  did  demise  (6)  unto  the  defendant  the  said  close  in 

which  &c.,  to  -hold  the  same  from  the day  of then  last  past,  to 

the  full  end  and  term  of years  thence  next  ensuing,  as  by  the  said 

indenture  appears  \or  if  the  defendant  claim  as  yearly  tenant,  state,  "  and  the 
said  J.  S.  being  so  seised  before  the  said  time  when  &c.,  to  wit,  on  [c^-c], 
demised  the  said  close  in  which  [_SfC.']  to  the  defendant,  to  have  and  to  hold 
the  same  to  the  defendant  for  one  year  then  following,  and  so  on  from  year 
to  year  for  so  long  a  time  as  the  said  J.  S.  and  the  defendant  should  respec- 
tively please."]  By  virtue  of  which  demise  the  defendant  afterwards,  before 
the  said  time  when  &c.,  to  wit,  on  [t^c],  entered  upon  the  said  close  in 
which  &c.,  and  became  and  was  possessed  thereof  for  the  term  aforesaid, 
and  the  plaintiff  claiming  the  said  close  in  which  &c.,  by  colour  of  a  cer- 
tain charter  of  demise  to  him  thereof  pretended  to  be  made  for  the  term  of 
his  life  by  the  said  J.  S.  (c)  long  before  the  said  demise  by  him  to  the  de- 
fendant in  form  aforesaid  made  (whereas  nothing  of  or  in  the  said  close  in 
which  &c.,  ever  passed  (cZ)  by  virtue  of  that  charter),  before  the  said  time 
when  &c.,  entered  into  and  upon  the  said  close  in  which  &c. ;  and  there- 
upon the  defendant  afterwards,  to  wit,  at  the  said  time  when  &c.,  entered 
into  and  upon  the  said  close  in  which  &c.,  in  and  upon  the  plaintiff's  pos- 
session thereof,  and  committed  the  trespasses  in  the  declaration  mentioned,  (e) 
as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid  ;  and  this  the  defendant 
is  ready  to  verify. 


(6)  See  a  similar  form  that  the  freeholder  to  have  been  accompanied  by  livery  of  seisin  ; 

demised  to  an  intermediate  party  for  twenty-  Staph.  238,  note.     In  Wright  v.  Burroughs, 

one  years,  who  sub-demised  to  liie  defendant.  16  L.J.  C.P.  8,  it  was  objected  that  since 

Replication  that  such  intermediate  party  de-  8  iSc  9  Vict.  c.  106,  ss.  '2,  .'3,  livery  of  seisin 

raised  to  F.  for  tiuee  years  belbre  the  said  is  no  longer  necessary,  and  therefore  that  this 

demise  to  the  defendant,  and  that  F.  assigned  mode  of  giving  colour  was   now   incorrect, 

to  the  plaintiff.   Rejoinder.that  the  last  demise  The  Court  overruled  the  objection,  but  it  was 

was  on  the  terms  of  keeping  in  lepair  and  not  taken  on  special  demurrer. 

entry  for  non-repair,  &c.;   Wright  v.  Bur-  (J)  The  words  "  into  the  possession  of  the 

roughs,  16  L.J.  C.  P.  6.  plaintiff,"  are  here  inserted  in  the  form  in 

((•)  This  is  the  usual  form  of  giving  colour ;  Stephen,  but  are  not  in  3  Chit.  IM.  and  other 

see  Steph.  4th  edit.  236.     The  defect  in  the  modern  forms,  and  seem  to  be  unnecessary, 

title  given  by  this  colour  is,  that  the  charter,  (e)  If  the  removal  of  foods  be  justified, 

though  a  charter  of  demise  for  life,  is  not  see  Form  9,  ante,  746. 
pleaded  as  a  feoffment,  and  does  not  appear 
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7.  Replication  thereto.{f) 

Commencement,  ante,  21.]  And  the  plaintiff  as  to  the  said  — -  plea  saith 
that  the  said  J.  S.  did  not  demise  the  said  close  in  which  [^'c]  to  the  de- 
fendant, as  in  that  plea  alleged  ;  and  this  the  plaintiff  prays  may  be  inquired 

of  by  the  country,  &c. 

— ♦ — 

8.  Plea,  in  Justification  of  a  Trespass  on  Plaintiff's  Close,  that 
Plaintiff  jilaced  Defendant's  Ooods  there,  and  Defendant  entered 
to  retake  them. 

Patrick  V.  Colerick,  3  M.  8c  W,  483.  And  see  Anthony  v.  Haney,  8  Bing, 
186. 


9.  Plea  that  Defendant  entered  Plaintiff's  House  to  reclaim  his 
Wife  loho  was  wrongfully  harboured  there. 

Lewis  V.  Ponsford,   8  C.  &  P.  687 ;  and  see  Webb  v.  Beavan,  6  M.  &  G, 
1055,  as  to  the  right  to  enter  to  reclaim  goods  which  had  been  stolen. 

JO.  That  Defendant  entered  Plaintiff's  House  in  perambulating  th^ 
boundaries  of  a  Parish  under  a  Custom  to  that  effect, 

Taylor  v.  Devey,  7  A.  &  E.  408. 


11.  That  Plaintiff  had  sold  Goods  to  Defendant,  and  had  thereby 

given  him  a  Licence  to  come  and  take  them  from  and  out  of  his 

House. 

Wood  V.  Manley,  11  A.  &  E.  34. 


12.  That  Plaintiff  lorongfully  placed  his  Goods  in  Defendant's 
Close,  wherefore  Defendant  entered  Plaintiff's  Close  to  removQ 
them,  (g) 

Rea  V.  Sharwood,  3  M.  &  W.  424  ;  and  see  ante,  737. 

(/)  See  form  denying  demise  by  an  agent  sub-demise  by  the  defendant  to  the  plaintiff 

of  plaintiff's,  Wilkinsv.  Boutcher,  3M,  &G.  before  the  trespasses  were  committed  j  ante, 

807.    The  replication  cannot  be  dc  injurid  753,  note  (6). 

generally;  the  plaintiff  must  reply,  denying  (g)    A   plea  justifying  entering  into  an- 

the  seisin  in  fee  or  the  demise ;   Vivian  v.  other's  close  to  abate  a  nuisance,  must  show 

Jenkin,  3  Ad.  &  E.  741,  cited  ante,  746,  n.(/) ;  previous  notice  to  remove  it,  that  the  plaintiff 

or  he  may  reply  a  prior  demise  to  him  from  was  a  wrong-doer  in  placing  it  there,  or  that 

or  through  the  freeholder,  or  that  the  demise  it  was  immediately  dangerous  to  life  or  health  ; 

to   defendant  was  surrendered,  &c.,  and  a  Jones  v.  Williams,   11  M.  &  W.  176.     And 

subsequent  demise  by  the  freeholder  to  him,  see  post,  770,  and  ante,  737. 
the  plaintiff.    So  the  plaintiff  may  reply  a 


PLEAS,  &c.  IN  TRESPASS  :— III.  REALTY.  755 

13.  Plea,  justifying  entering  a  House,  because  it  was  let  on  the  Terms 
that  if  the  Tenant  did  not  repair,  Sfc.  the  Landlord  might  re-enter 
without  legal  Process, — and  averring  Non-repair,  Sec. 

Commencement,  ante,  21.]  —  Says  that  long  before  the  plaintiff  was  pos- 
sessed of  or  had  any  title,  estate  or  interest  in  the  said  house  in  which,  &c., 
to  wit,  on  [<^c.],  the  defendant  (/i)  was  seised  in  his  demesne  as  of  fee(i)  of 
and  in  the  said  house  in  which,  &c.,  and  being  so  seised,  before  the  said 
times  when,  &c.  or  any  of  them,  and  before  the  plaintiff  was  possessed  of 
or  had  any  estate,  interest  or  title  of,  in  or  to  the  said  house,  to  wit,  on  [<§'c.], 
the  defendant  demised  to  the  plaintiff  the  said  house  in  which,  &c.  as 
tenant  thereof  to  the  said  defendant,  for  [one]  year  then  next  following,  and 
so  on  from  year  to  year  for  so  long  as  they  should  respectively  please,  the 

first  year  to  commence  from  the day  of then  last  past,  at  and 

under  the  yearly  rent  oi  £ ,  payable  quarterly  on  the  2kh  day  of  June, 

the  29th  day  of  September,  the  25th  day  of  December,  and  the  25th  day  of 
March  in  each  and  every  year,  by  even  and  equal  portions,  on  the  terms 
that  the  plaintiff  should  [as  in  the  instrument  of  demise,']  repair  and  keep  in 
tenantable  repair  the  said  dwelling-house  during  the  continuance  of  the  said 
demise  and  tenancy,  and  that  if  the  said  plaintiff  should  not  repair  or  keep 
in  tenantable  repair  the  said  house  during  the  continuance  of  the  said  de- 
jpise  and  tenancy  [or  if  the  said  rent  or  any  part  thereof  should  be  unpaid 
fourteen  days  next  after  any  day  on  which  such  rent,  or  any  quarterly  part 
thereof  should  become  due,]  then  it  should  be  lawful  for  the  defendant  to 
enter  on  the  said  house  without  any  ejectment  or  process  at  law,  and  to  have 
again  and  repossess  the  same,  and  all  occupiers  thereof  to  expel  and  remove  ; 
and  the  plaintiff  then  agreed  to  the  terms  of  the  said  demise  as  aforesaid, 
and  then  entered  accordingly  into  and  upon  the  said  house,  and  under  and 
by  virtue  of  the  said  demise,  and  then  became  and  was  possessed  thereof 
for  the  said  term  and  tenancy  so  to  him  thereof  granted  as  aforesaid,  the 
reversion  of  and  in  the  said  house  then  and  during  all  the  time  hereafter 
mentioned  being  in  the  defendant ;  and  the  defendant  further  saith,  tliat 
afterwards  and  during  the  continuance  of  tlio  said  demise  and  tenancy,  to 
wit,  on  [t^c],  and  before  the  said  times  when,  ivc.  the  plaintiff  wholly 
omitted  and  neglected  to,  and  did  not  nor  would,  repair  (/c)  nor  keep  in 
tenantable  repair  the  said  [house],  and  the  same  was  then  suffered  and  per- 
mitted to  be,  and  the  same  then  was,  in  bad  and  untenantable  repair  by 
reason  of  the  same  not  being  repaired  and  kept  in  tenantable  repair  accord- 
ing to  the  said  agreement,  and  the  same  continuing  in  such  bad  and  un- 


(/»)  Or  the  plea  might  state  that  a  third  hohier,  see  Wright  v.  Burroughs,  16   L.  J. 

party  demised,   and  justify  a  re-entry  under  C.  P.  6. 

his   authority.     See  form,  Roberts  v.  Tavlor,  (/c)  The  breacli  of  the  stipulation  to  re- 

3  D.  &  L.  4  ;  S.C.I  Com,  B.  117.       "  pair,  &c.  may  be  st:ited  us  in  ihc  precedents 

(i)  Or  title  might  be  derived  from  the  free-  in  covenant,  auic,  477. 
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tenantable  repair,  afterwards  and  at  the  said  times  when,  &c.  the  defendant, 
for  and  by  reason  of  the  said  breach  of  the  terms  of  the  said  demise,  did 
in  pursuance  and  under  and  by  virtue  of  the  same,  and  the  said  power 
therein  contained,  enter  into  and  upon  the  said  house,  the  outer  door  thereof 
being  then  open,  and  did  take  possession  thereof,  and  the  same  again  have 
and  repossess,  (/)  which  are  the  several  supposed  trespasses  in  the  said  de- 
claration [or  "  introductory  part  of  this  plea  mentioned"];  and  this  the 
defendant  is  ready  to  verify,  &c.  (»») 


14.  Replication  to  the  last  Form,  showing  Facts  making  the  Defend- 
ant a  Trespasser  ab  initio  hy  converting  Goods  which  he  found  in 
the  House. 

Roberts  v.  Taylor,  3  Dowl.  &  L.  4  ;  ^.  C.  7  M.  &  G.  660. 

See  also  Kavanagh  v.  Gudge,  7  M.  &  G.  316  ;  S.C.I  D.  &  L.  928 ;  and  as  to  the 
right  of  forcible  re-entry  against  a  person  wrongfully  withholding  possession,  see  ibid. 
and  Newton  v.  Harland,  1  M.  &  G.  644 ;  and  also  Harvey  v.  Bri/dges,  14  M.  &  W. 
437;  S.  C.  3  D.  &  L.  55 ;  Wright  v.  Burroughs,  16  L.  J.  C.  P.  16.  The  1  Geo.  4, 
c.  87,  s.  1,  does  not  extend  to  cases  of  a  subsisting  lease  forfeited  by  condition  broken ; 
Doe  V.  Sharpley,  15  L.  J.  341,  Exch. ;  post,  790.  If  the  defendant  has  waived  a  for- 
feiture incurred,  that  should  be  specially  replied ;   Worrall  v.  Clare,  2  Camp.  629. 


15.  Similar  Justification  for  entering  a  Farm,  on  the  ground  of 
Breach  hy  the  Tenant  of  the  Conditions  of  Cultivation,  and  also 
for  mortgaging  the  Lease,  (m) 

Hammond  V.  Colls,  3  D.  &  L.  164. 


16.  Similar  Justification  on  the  ground  that  the  Landlord  had  let 
the  Farm  on  the  Terms  that  after  Notice  to  quit  the  incoming 
Tenant  might  enter,  and  averring  such  Notice,  and  that  Defendant 
was  the  incoming  Tenant,  (m) 

Milner  v.  Myers,  15  L.  J.  Q.  B.  157. 
N.  B.  The  Court  held  in  that  case  that  de  injuria  might  be  replied. 


17.  Plea  justifying  Entry  into  a  Dwelling-house  under  a  Power  in  a 
Deed  from  a  Lessee  who  2Jossessed  the  Premises  before  Plaintiff, 
giving  the  Plaintiff  Colour,  (m) 

Foulkes  v.  Scarfe,  4  M.  &  G.  126  ;  aS*.  C.  4  So.  N.  R.  714. 

(I)  A  plea  which  went  on  to  justify  as-  in  the  plaintiff;  Roberts  v.  Taylor,  3D.  &L. 

saulting  the  plaintiff  because  he  resisted  being  11  ;  S.C.  I  Com.  13.  117. 
turned  out  of  the  house,  was  held  bad,  in-  (m)  It  would  seem  these  defences  could 

asmuch  as  such  an  assault  can  only  be  justified  not  be  given  in  evidence  under  a  general  plea 

in  defence  of  <ie/en(/«Ht's  possession  ;  whereas  of  leave  and  license;  Tomkins  y.  Lawrence, 

the  former  part  of  the  plea  admits  a  possession  8  C.  &  P.  731, 
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18.  Plea  of  justification  of  Entry  into  a  Close  to  hunt,  Sec.  under  a 
Right  granted  hy  a  Freeholder  whose  Title  accrued  before  Plain- 
tiff's, {m) 

Wickham  v.  Hawker,  7  M.  &  W.  63. 


19.  Similar  Plea  under  a  Right  created  by  a  Tenant  for  Life  by 
virtue  of  a  Power  contained  in  a  Will,  (in) 

Dayrell  v.  Hoare,  12  Ad.  &  E.  35G. 


ALIEN. 


Plea  to  trespass  q.  c.  f.,  that  plaintiff  was  an  alien  and  held  under  a  lease  void  by 
statute,  Lapiere  v.  M'Intos/i,  9  A.  &  E.  857 ;  but  this  plea  will  require  alteration  in 
conformity  with  the  provisions  of  7  &  8  Vict.  c.  6G,  which  allows  an  alien  to  hold  a 
twenty-one  years  lease  for  the  purpose  of  residence  or  occupation ;  and  see  Wootton  v. 
Stephanoni,  12  M.  &  W.  129. 


COMMON  OF  PASTURE. 


1.  Justification  for  entering  Land  with  Cattle,  ^c.  under  a  Right  of 
Common  of  Pasture  enjoyed  for  Thirty  Years,  (w) 

I.  Not  guilty,  a7ite,7li.  2.  Denial  that  close  is  plaintiff's,  ante,  74:8.^  3.  And 
for  a  further  plea  in  this  behalf  [or  if  some  of  the  trespasses  are  not  justified, 
confine  the  plea  to  those  which  are  so]  the  defendant  saith  that  for  the  full 
period  of  thirty  (6)  years  next(p)  before  the  commencement  of  this  suit,  (q) 
the  respective  occupiers  for  the  time  being  of  a  certain  messuage,  farm  and 
land  with  the  appurtenants,  situate  in  the  parish  aforesaid  [if  the  fact  be  so"], 
in  the  county  aforesaid,  have  actually  had,  used  and  enjoyed,  and  been  ac- 


(m)  See  ante,  756,  note  (m).  thereon,  id.    But  the  former  mode  of  plead- 

(n)  This  plea  is  founded  on  the  Prescrip-  ing  is  not  only  now  unnecessary,  but  is  less 

tion  Act,  2  vt  3  W.  4,  c.  71,  the  provisions  of  advantageous  to  the  defendant.     See  form,  5 

whicii,  in  relation  to  rights  of  common,  liave  Ad.  Sa  E.  414,  415.    Wiiere  a  plea  claimed  an 

been  already  cited,  ante,  528,  obs.,  and  646,  immemorial  right  of  herbage  for  tiie  defendant 

note  (m).    The  form  of  plea  is  sanctioned  by  and  his  ancestors,  it  was  held  that  this  was 

the  5lh  section  of  the  act,  which,  with  the  not   proved    by   proving  a  grant  eighty-one 

decisions  thereon,  will  be  noticed    hereafter,  years  ago  from  one  who  then  had  the  rioju  ; 

post,  obs.  775,  776,  tit.  "  Wajs."     As  to  U'elcotne  v.  Upton,  5  M.  &  \V.  402;  S.  C. 

rights  of  common  in  general,  and  the  remedy  6  M.  &  \V.  536;   7  Dowl.  475.     IMea  of 

by  action   on   the   case   for   disturbing  such  common    per   cuuse   de   vicinnge,   Clarke  v. 

lights,  see  ante,  528,  obs. ;  Rowan  v.  Jenkin,  Tinker,  15  L.  J.  Q.  B.  19;  ante,  529,  n.(e), 

6  A.  &:  E.  911.     See  the  forms  of  pleas  in  (o)  Add  another  plea  stating  ji'rJj/ years,  if 

trespass  of  piescriptive  rights  of  common,  there  be  evidence  to  support  it ;  see/)oi(,  777, 

prebciibing  in   a  que  estate.  Sac,   Arlett  v.  note  (k). 

Ellis,  7  B.  &   C.  349;    6  15.  6c  C.  672;  (p)  This  word  is  unnecessary;   Jones  v. 

Tapley  v.  Wainwright,  5  15.  fie  Ad.  395 ;  and  Price,  3  B.  N.  C.  52  ;  see  post.  111,  note  (/). 

see  various  pleadings  and    points   decided  (7)  Post,  111,  notes  (m),  (h). 
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customed  to  use  and  enjoy,  as  of  right  (r)  and  without  interruption,  common 
of  pasture  (s)  in,  upon  and  throughout  the  said  close  in  which  &c.,  for  all(0 
their  commonahle  cattle,  levant  and  couchant,  in  and  upon  the  said  messuage, 
farm  and  land  with  the  appurtenants,  every  year  at  all  times  of  the  year,  (m) 
as  to  the  said  messuage,  farm  and  land  with  the  appurtenants  belonging  and 
appertaining ;  and  the  defendant  further  saith  that  during  part  of  the  said 
period  of  thirty  years,  to  wit,  before  and  at  the  said  several  times  when  &c., 
he  was  the  occupier  of  the  said  messuage,  farm  and  land  with  the  appur- 
tenants, wherefore  the  defendant  (a;)  at  the  said  times  when  &c.  entered  into 
the  said  close  in  which  &c.,  in  order  to  turn  and  put,  and  did  then  turn  and 
put  into  and  upon  the  same  his  the  defendant's  own  commonable  cattle, 
levant  and  couchant,  in  and  tipon  the  said  messuage  and  land,  with  the  ap- 
purtenants, of  the  defendant,  to  wit,  the  said  cattle  in  the  said  declaration 
mentioned,  to  use  the  said  common  of  pasture  of  the  defendant  there,  and  in 
so  doing  the  defendant  at  the  said  times  when  &c.,  with  his  feet  in  walking 
unavoidably  trod  down,  trampled  upon,  consumed  and  spoiled  a  little  of  the 
grass  and  herbage  then  growing  and  being  in  the  said  close  in  which  &c., 
and  subverted  and  spoiled  a  little  of  the  earth  and  soil  of  the  said  close  in 
which  &c.,  [as  in  declaration,']  and  the  defendant  with  the  said  cattle  did  then 
depasture  and  consume  other  the  grass  and  herbage  there  then  growing  and 
being ;  and  because  before  and  at  the  said  times  when  &c.,  the  said  close  in 
which  &c.,  had  been  and  was  wrongfully  inclosed  with  and  by  means  of  the 
said  fences  and  gates  [according  to  the  declaration']  in  the  said  declaration 
mentioned,  so  that  without  breaking  down,  pulling  down,  prostrating  and 
removing  the  said  fences  and  gates  the  defendant  could  not  use  or  enjoy  his 
said  common  of  pasture  in,  upon  and  throughout  the  said  close  in  which  &c., 
in  so  ample  and  beneficial  a  manner  as  he  otherwise  might  and  would  and 
ought  to  have  done,  the  defendant  at  the  said  times  when  &c.  broke  down 
and  prostrated  the  said  fences  and  gates,  and  took  and  removed  the  same  to 
a  small  and  convenient  distance  and  there  left  the  same  for  the  defendant's 


(r)  These  words  are  essential,  jwst,  778,  actions  in  which  such  right  of  way  or  corn- 
note  (o).  mon  as  aforesaid,  or  other  similar  way,  is  so 

(s)  A  plea  claiming  a  right  to  turn  cattle  pleaded  that  the  allegations  as  to  the  extent 

on  the  bens  in  quo,  not  saying  for  what  pur-  of  the  right  are  capable  of  being  construed 

pose,  is  bad  ;  Bailey  v.  Appleyard,  8  A.  &  E.  distribuiively,  they  shall  be  taken  distribu- 

161.  lively;"  New  Rules,  "V.  In  Trespass." 

(t)  "  5.  And  where  in  an  action  of  tres-  (u)  If  the  claim  be  limited  to  particular 

pass    quare    clausum  fregit    the    defendant  periods,  state  the  fact  accordingly  ;  see  ante, 

pleads  a  right  of  common  ofpusture  for  divers  529,  note  (e).     By  the  New  Rules,  "  Pleas 

iiinds  of  cattle,  ei,  gr.,  horses,  sheep,  oxen  of  right  of  common  at  all  times  of  the  year, 

and   cows,   and  issue   is  taken  thereon,  if  a  and  of  such  right  at  particular  times  or  in  a 

right  of  common  for  some  particular  kind  of  qualified  manner,  are  not  to  be  allowed." 
commonable  cattle  only  be  found  by  the  jury,  (j)   ]  f  the  plea  be  by  the  occupier's  servant, 

a  verdict  shall   pass  for  the  defendant  in  re-  state  above  that  "  one  E.  F."  was  the  occu- 

spect  of  such  of  the  trespasses  proved  as  shall  pier  ;  and  allege  that  the  defendant  '*  as  the 

be  justified  by  the  right  of  common  so  found,  servant,    and   by  the  commaod  of  the    said 

and  for  the  plaintiff  in  respect  ot  the  trespasses  E.  F."  at  the  said  times,  &c.,  and  make  the 

wUich  ehall  not  be  so  justified.    6.  And  in  all  necessary  alterations  afterwards. 
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use,  doing  no  unnecessary  damage  to  the  plaintiff  on  the  occasions  aforesaid, 
as  he  lawfully  might  for  the  cause  aforesaid,  which  are  the  supposed  tres- 
passes [add,  "  in  the  introductory  part  of  this  plea  mentioned,  and,"  if  the 
plea  be  not  pleaded  to  the  whole  declaration,']  whereof  the  defendant  hath 
above  complained  against  the  defendant ;  and  this  he  is  ready  to  verify. 


2.  Replication  ;  Denial  of  the  Thirty  Years'  Enjoyment,  (y) 
Commencement,  ante,  23.]  —  Saith  that  for  the  full  period  of  thirty 
years  next  before  the  commencement  of  this  suit,  and  before  and  at  the 
said  times  when  &c.,  the  respective  occupiers  for  the  time  being  of  the  said 
messuage,  farm  and  land  with  the  appurtenants,  have  not  actually  had,  used 
or  enjoyed,  or  been  accustomed  to  have,  use  or  enjoy,  as  of  right  and  without 
interruption,  common  of  pasture  in,  upon  and  throughout  the  said  close  in 
which  &c.,  for  all  their  commonable  cattle,  levant  and  couchant,  in  and  upon 
the  said  messuage,  farm  and  lands  with  the  appurtenants,  every  year,  at  all 
times  of  the  year,  as  to  the  said  messuage,  farm  and  land  with  the  appur- 
tenants belonging  and  appertaining,  in  manner  and  form  as  the  defendant 

hath  in  his  said  plea  alleged ;  and  this  the  plaintiff  prays  may  be 

inquired  of  by  the  country,  &c. 

3.  Other  Rights  of  Common,  S^c. 

Turbary,  IVihon  v.  Willes,  7  East,  121;  Grant  v.  Gunner,  1  Taunt.  435;  Arleti 
V.  Ellis,  7  B.  &  C.  34G ;  to  dig  stones,  Peppin  v.  Shakespeare,  6  T.  R.  748 ;  minerals, 
Hoi/le  V.  Coupe,  9  M.  &  W.  450 ;  Paddock  v.  Forrester,  3  M.  &  G.  903 ;  of  a  copy- 
holder to  dig  coal,  Anglesea  V.  Hatherton,  10  M.  &  W.  218;  and  see  Wilkinson  v. 
Proud,  11  M.&  W.  33  ;  to  dig  clay  for  making  bricks,  Clai/tonv.  Corby,  2  Q.  B.  813; 
right  of  common  under  the  award  of  an  inclosure  act,  Bailiffs  of  Godmanchesler  v. 
Phillips,  4  A.  &  E.  554;  new  inclosure  act,  9  &  10  Vict.  c.  119;  common  per  cause 
de  vicinage,  ante,  329,  note  (e). 


CUSTOM. 


Plea  justifying  under,  to  erect  Stalls  on  a  Common  at  Fairs. 

Tyson  V.  Smith,  6  A.  &  E.  745 ;  S.  C,  in  error,  9  A.  &  E.  406. 

See  also  Clayton  v.  Corby,  2  Q.  B.  813;  and  see  Elwood  v.  Bullock,  6  Q.  B.  383, 
cited  post,  "  Way ;"  and  see  a  form  in  replevin,  justifying  taking  cattle  under  a  custom 
of  the  forest  of  Dartmore  to  cause  drifts  to  be  made  of  cattle  depasturing  in  the  forest, 
in  order  to  take  them  to  a  pound  where  it  might  be  ascertained  whetiier  they  were 
estrays,  &'c.,  Mortimer  v.  Moore,  15  L.  J.  Q.  B.  118.  De  injuria  may  be  replied  to 
a  plea  justifying  under  a  custom,  ibid. 

(}f)  See  decisions,  &c.,  post,  780,  note  (a). 
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DISTRESSES. 


Many  of  the  forms  for  avowries,  &c.  in  replevin,  ante,  693,  may  easily  be  converted 
into  pleas  in  trespass  justifying  distresses. 


1.  Plea  justifying  under  a  Distress  for  Rent.{  z) 
1.  Not  guilty,  ante,  714.  2.  Denial  that  goods  were  -plaintiff's,  ante,  744, 
Form  3.]  3.  And  for  a  further  plea  in  this  behalf  \if  any  trespass  be  charged 
which  cannot  be  justified  under  a  right  of  distress,  confute  the  plea  to  those  tres- 
passes which  can  he  justified']  the  defendant  saith  that  before  the  said  time 
when  &c.,  to  wit,  on  [^^c],  the  defendant  demised  to  the  plaintiff  the  said 
messuage  in  which  &c.,  to  hold  the  same,  to  wit,  from  the  day  and  year  last 
aforesaid,  for  one  year  thence  next  following,  and  so  on  from  year  to  year 
for  as  long  a  time  as  the  plaintiff  and  the  defendant  should  respectively 
please,  at  and  under  a  certain  rent,  to  wit,  the  yearly  rent  of  [£100]  payable 
[half  yearly],  to  wit,  on  [SfC.'],  and  on  [SfC^,  in  each  year  of  such  tenancy 
[state  the  terms  of  the  tenancy  (a)  correctly']  ;  and  the  defendant  further  saith 
that  the  plaintiff  held  and  enjoyed  the  said  messuage  under  and  by  virtue  of 
the  said  tenancy,  and  the  said  tenancy  therein  continued  until  arid  was  subsist- 
ing (6)  at  the  said  time  when  &c.,  and  that  before  the  said  time  when  &:c.,  to 
wit,  on  the  \_^c.],  a  certain  sum  of  money,  to  wit,  [£50]  of  the  rent  aforesaid 
for  a  certain  time,  to  wit,  [half  a  year]  of  the  said  tenancy,  ending  on  a  certain 
day,  to  wit,  the  day  and  year  last  aforesaid,  became  and  was  due  and  in 
arrear  from  the  plaintiff  to  the  defendant,  and  at  the  said  time  when  &c.  re- 
mained in  arrear,  whereupon  the  defendant  at  the  said  first  time  when  &c. 
entered  into  the  said  messuage  in  which  &c.  (the  outer  door  of  the  same 
being  then  open  (c)  )  to  distrain  for  the  said  arrears  of  rent,  {d)  and  did  then 

(s)  See  forms,  Iwigg  v.  Potts,  1  C.  M.  &  where  the  declaration  charges  the  removal  of 

R.  98 ;  Hooker  v.  Nye,  1  C,  M,  &  R.  258 ;  fixtures,  Twigg  v.  Potts,  supra. 

Neale  v.  Mackenzie,  2  C.  M.  &  R.  84 ;  S.  C,  (a)  The  tenancy  is  a  material  and  travers- 

in  error,   1  J\I.  &  W.  747;  Ladd  \.  Thomas,  able  fact;    Norman  v.  WMtcombe,   2  M.  & 

12  A.  &  E.  117;  see  Welt,li  v.  Rose,  6  Bing.  W.  357;   Bowler  v.  Nicholson,  12  A.  &  E. 

638;  4  M.  &  P.  484;   Whitworth  v.  Smith,  341. 

6  C.  &;  P.  250.  A  right  of  distress  for  rent,  (b)  The  allegation  that  the  tenancy  con- 
when  exercised  upon  tlie  premises  demised,  tinned  up  to  the  time  of  the  distress  is  ma- 
may  be  given  in  evidence  under  the  plea  of  not  terial ;  Drewe  v.  Avery,  13  M.  &  W.  399; 
guilty,  "  by  statute,"  11  Geo.  2,  cited,  ante,  S.  C.  2  Dowl.  &  L.  371. 
441,  obs. ;  and  a  distraining  bailiff  who  is  (c)  As  to  breaking  open  doors,  see  post, 
turned  out  and  afterwards  forceably  re-enters  773,  note  (/ ). 

may  give  those  facts  in  evidence  under  that  (d)  In  a  case  where  inner  doors  were  bro- 

plea,  Eagleton  v.  Gultcridge,  11  M.  &  W.  ken,  the  plea  was,  "and  in  order  to  search 

465;  S.  C.  2  D.  N.  S.  1056;  but  wheregoods  for  goods  therein,  and  for  that  purpose  did 

are  frudulently  removed,  see  post,  762,  Form  break  open,  cj<c.,  the  said  doors  and  locks,  the 

4,  and  the  distress  is  n^lhe  premises,  the  plea  said  doors  being  inner  doors  and  locked  with 

must  be  special,  id.     The  general  replication  the  said  locks,  and  no  person  being  then  pre- 

de  injuria  to  the  above  plea  will  be  insuffi-  sent  or  near  of  whom  defendant  could  de- 

cient,  a/iie,  718,  obs. ;  Hooker  m.  Nye,  supra  ;  niand  the  keys  of  the  said  doors,   and    the 

and  therefore  it  is  often  useful  to  plead  spe-  defendant  not  being  able  to  find  such  keys, 

cially   to   compel  the  plaintiff  to  lake  issue  although    he  then    and    there  made  diligent 

on  one  part  only  of  the  plea,  thereby  admit-  search  and  inquiry  for  the  same ;"  see  Gilb. 

ting  the  rest.    Form  of  plea  and  replication  Disir.  62;  5  Co.  91. 
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and  there  distrain  the  goods  and  chattels  in  the  said  declaration  mentioned, 
then  being  in  the  said  messuage  in  which  &c.,  and  subject  to  such  distress, 
as  and  for  a  distress  for  the  said  arrears  of  rent,  and  kept  and  impounded 
the  same  in  and  upon  the  said  messuage  under  the  said  distress,  on  the  part 
thereof  the  most  fit  and  convenient  for  that  purpose,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  for  the  space  of  five  days,  (e) 
and  at  the  expiration  of  five  days  from  such  distress,  to  wit,  on  [(^-c],  the 
defendant  removed  the  said  goods  and  chattels  from  the  said  messuage  and 
caused  the  said  goods  and  chattels  to  be  duly  appraised  and  then  sold  the 
same  by  virtue  of  such  distress,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  in  satisfaction  of  the  said  arrears  of  rent,  and  the 
costs  of  the  said  distress  and  sale,  and  upon  that  occasion  the  defendant 
necessarily  made  the  said  noise  and  disturbance,  and  stayed  and  continued 
in  the  said  messuage,  making  such  noise  and  disturbance,  for  the  said  space 
of  five  days,  which  are  the  said  supposed  trespasses  whereof  the  plaintiff 
hath  above  complained ;  and  this  the  defendant  is  ready  to  verify. 

— ♦— 
2.  Replication  to  the  above  Plea. 

De  injuria  generally  cannot  be  replied;  Hooker  v.  Ni/e,  supra,  760,  note(^).  The 
plaintiff  may  reply,  denying  the  tenancy,  thus  : — 

That  he  did  not  hold  or  enjoy  the  said in  which  &:c.,  with  the  ap- 
purtenants as  tenant  thereof  to  the  defendant,  in  manner  and  form  as  in  the 

said plea  alleged ;  and  this  the  plaintiff  prays  may  be  inquired  of  by 

the  country,  &c. 

See  Ttvigg  v.  Potts,  1  C.  M.  &  R.  89;  ante,  760,  note  {b);  or  ho  may  reply  pay- 
ment of  the  rent;  or,  it  seems,  that  at  the  time  when  Sec.  no  part  was  in  arrear,  sec 
ante,  048,  obs. ;  or,  (as  regards  tlie  trespass  to  the  goods)  that  they  were  not  upon 
the  premises  when  distrained,  or  were  privileged  goods,  see  ante,  701,  Form  S;  infra. 
Form  3;  or,  that  the  plaintiff  had  no  reversionary  interest,  ante,  701,  Form  7;  or  a 
tender  of  the  rent,  ante,  701,  Form  9;  or  an  eviction  by  the  defendant  before  the  rent 
became  due,  see  form  and  law,  Mackenzie  v.  Ncale,  1  RI.  &  W.  717  ;  or  that  defendant 
had  taken  a  sufficient  previous  distress  for  the  same  rent  and  had  afterwards  abandoned 
it,  form,  &c.,  Dawson  v.  Cropp,  3  D.  &  L.  225 ;  S.C.  1  Com.  B.  901 ;  ante,  543, 
Form  14 ;  or  may  new  assign,  post,  767. 


3.  To  a  Plea  justifying  taking  Goods  under  a  Distress  for  Rent; 
Replication  that  they  were  privileged,  as  being  on  the  Premises  in 
the  way  of  Trade.  (/) 

Commencement,  ante,  23.]     —  Saith  that  before  and  at  the  said  time  when 
&c.,  and  before  and  at  the  time  of  the  making  of  the  distress  in  the  said  plea 


(e)  If  defendant  ijuitted  on  plaintiff  paying  costs  and  charges  of  the  said  distress." 
the  rent  and  costs,  say,  "  and  at  the  expira-  (f)  See  a  similar  form  by  a  commission 

lion  thereof,  the  defendant  quiUed  the  said  agent,    Findon   v.  M'Laren,  6   Q.  B.   891. 

premises  and  re-delivered  the  said  goods  and  Law,  &c.,  Gibion  v.  Ireson,  3  Q,  li.  39  ;  and 

chattels  to  the  plaintiff  on  his  then  paying  and  see  the  cases  lelerred  to,  ante,  701,  Form  8. 
satisfying  the  said  arrears  of  rent,  and  the 
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mentioned,  the  said  G.  D.  was  a  [coach-painter],  and  the  trade  and  business 
of  a  [coach-painter]  then  exercised  and  carried  on,  to  wit,  in  and  upon  the 
said  workshops  and  premises  in  the  said  plea  mentioned,  and  being  such 
[coach-painter]  as  aforesaid,  the  plaintiff  heretofore  and  before  the  said  time 
when  &c.,  to  wit,  on  [Sfc],  sent  to  the  said  G.  D.  the  said  carriage  in  the  said 
declaration  mentioned,  and  the  said  G.  D.  then  accepted  the  same  from  the 
plaintiff,  for  the  purpose  of  the  same  being  painted  for  the  plaintiff  by  the 
said  G.  D.,  in  the  way  of  his  said  trade  and  business  for  reward  to  the  said 
G.  D.  in  that  behalf,  in  and  upon  his  said  workshops  and  premises,  and  the 
same  remained  and  continued  thereon  in  the  way  of  his  said  trade  and 
business  and  not  otherwise  or  for  any  other  purpose  whatever,  until  the  de- 
fendants, before  the  said  carriage  was  painted,  and  before  a  reasonable  time 
for  that  purpose  had  elapsed,  and  whilst  the  same  remained  in  and  upon  the 
said  workshops  and  premises  for  the  purpose  aforesaid,  to  wit,  at  the  said 
time  when  &c.  of  their  own  wrong,  with  force  and  arms  seized  and  carried 
away  the  said  carriage  and  converted  and  disposed  of  the  same  to  their  own 
use  as  in  the  declaration  alleged ;  and  this  the  plaintiff  is  ready  to  verify. 


4.  Plea  justifying  under  a  Distress  for  Rent  due  for  other  Premises^ 
the  Plaintiff  having  fraudulently  removed  his  Goods  to  the  locus 
in  quo,  to  prevent  a  Distress. 

This  must  be  specially  pleaded,  cmte,  760,  note  (2).  See  Forms,  Fletcher  v.  Murillery 
9  A.  &  E.  453 ;  Boioler  v.  Nicholson,  12  A.  &  E.  341  ;  Carttvright  v.  Smith,  1  Mo.  & 
Rob.  284 ;  2  Saund.  284  a  ;  Rich  v.  WooUey  and  Norman  v.  Wescombe,  injra.  Under 
a  replication  de  injuria  to  this  plea  plaintiff  may  show  that  the  landlord  had  parted  with 
his  estate  before  the  removal  of  the  goods;  Ashmore  v.  Hardi/,  7  C.  &  P.  501.  But 
that  replication  would  be  bad  on  special  demurrer,  as  putting  in  issue  authority  of  law ; 
Bowler  v.  Nicholson,  supra. 

Replication,  that  the  removal  was  before  the  rent  was  due ;  Rand  v.  Vaughan,  1  Bing. 
N.  C.  767;    Watts  v.  Thomas,  1  Jurist,  919. 

Form  of  plea,  replication,  and  new  assignment,  where  doors  were  broken  open  under 
a  justice's  warrant,  mider  11  Geo.  2,  c.  19,  s.  7;  Norman  v.  Wescomhe,  2  M.  &  W.  349; 
see  also  Rich  v.  Woolley,  7  Bing.  651 ;  but  be  careful  in  using  that  form. 


OTHER  FORMS,  JUSTIFYING  UNDER  A  DISTRESS  FOR  OTHUR 

CAUSES. 

1 .  Plea,  justifying  under  a  Justice's  Warrant  for  Nonpayment  of  a 

Gas  Rent: — Replication,  no  Summons  before  Conviction. 

Painter  v.  The  Liverpool  Oil  Gas  Light  Company,  3  Ad.  &  E.  433. 


2.  For  Parochial  Rates. 
Burrell  v.  Nicholson,  6  C.  &  P.  202.     See  the  Forms  for  avowries  for  ditto, 
ante,  696,  many  of  which  may  easily  be  adapted  to  pleas  for  trespass. 
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3.  For  a  Rate  under  an  Jnclosure  Act. 
Haggerstone  v.  Dugmore,  1  B.  &  Al.  82. 

— ♦ — 

4.  For  a  Sewers  Rate. 
Wingate  v.  Waite,  6  M.  &  W.  739  ;  and  see  Ramsay  v.  Nornabell,  11  A. 

&  E.  383,  cited  ante,  697. 

— ♦ — 

5.  For  a  Rate  for  Surveyor's  Salary,  under  13  Geo.  3. 
Morell  V.  Harvey,  4  A.  &  E.  G84 ;  and  see  5  &  6  W.  4,  c.  50,  s.  29. 

— ♦ — 

6.  For  a  Fine  for  Contempt  of  Court. 
Aldridge  v.  Haines,  2  B.  &  Ad.  395. 


7.  Seizure  of  defective  Weights  under  Authority  of  a  Leet. 
Sheppard  v.  Hall,  3  B.  &  Ad.  433  ;   Wilcock  v.  Wridler,  2  B.  &  Ad.  395. 


EASEMENTS. 


It  is  necessary  to  plead  specially  in  trespass  where  the  defence  is  that  the  trespasses  are 
justifiable  by  virtue  of  the  defendant's  right  to  an  easement,  as  a  right  of  common,  water- 
course, or  way,  &c.  in  the  locus  in  quo ;  see  Co.  Litt.  283 ;  Com.  Dig.  Pleader,  E.  15 ; 
2  Saund.  402,  note  1 .  In  case  for  disturbance  of  an  casement  a  general  form  of  de- 
claring on  the  plaintiff's  possessioji  is  allowed;  see  tit.  "Ancient  Lights,"  an^e,  513; 
"  Common,"  ante,  528  ;  "  Watercourses,"  aiite,  G23  ;  "  Ways,"  ante,  G31,  and  notes,  id. 
Before  the  late  Prescription  Act  it  was  necessary  in  a  plea  to  set  forth  the  title  to  an 
easement  specially  by  immemorial  prescription  in  a  que  estate  ;  but  that  act  authorizes 
a  general  form  of  plea,  founded  on  and  showing  only  an  uninterrupted  use  or  enjoyment 
of  right  for  the  required  number  of  years;  see  tit.  "  Common,"  a7ite,  647;  "Water- 
courses," post,  783;  "  Ways,"  post,  771 ;  and  particularly  post,  777,  note  (m)  ;  see 
tit.  "  Easements,"  ante,  545  ;  and  various  claims  to  easements,  3  Chit.  PI.  Index,  tit. 
"  Prescription."  De  injuria  is  not  a  good  replication  to  a  plea  claiming  an  easement 
in  the  locus  in  quo;  ante,  718,  obs. 


FENCES. 


Plea  in  Trespass  for  entering  Close  and  with  Cattle  depasturing,  ^c. 

that  Defendant's  Cattle  escaped  from  his  adjoining  Land  through 

the  Defect  of  the  Fences  of  Plaintiff's  Close,  which  he  ought  to  have 

repaired. 

See  Form,  3  Chit.  PI.  7th  ed.  365  ;  and  Forms,  &c.  referred  to  in  the  notes  there. 
The  plaintiff  may  reply  de  injuria;  see  ante,  718,  obs. ;  Cooper  v.  Monkc,  Willes,  11. 
54  ;  but  de  injurid  only  traverses  the  plea;  and  if  the  plaintiff's  case  be  that  defendant 
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turned  the  cattle  on  the  locus  in  quo,  or  that  they  were  wrongfully  put  and  left  in  a  high- 
way adjoining,  &c.,  see  2  H.  Bla.  527 ;  2  Saund.  284 ;  or  were  unruly,  &c.,  the  repli- 
cation should  be  special.  See  another  Form,  Carruthers  v.  Rollis,  8  M.  &  W.  113, 
referred  to  ante,  745,  Form  7. 


FISHERY. 


Plea  justifying  fishing  Oysters  in  a  navigable  River. 
Mayor  of  Maiden  v.  Woolnett,  12  A.  &  E.  13.     See  other  Eorms,  3  Chit. 
PI.  370,  and  in  the  cases  referred  to  in  Harr.  Index,  tit.  '^  Fish  ;"  and  Mayor 
of  Colchester  v.  Brooks,  15  L.  J.  59,  Q.  B.;  Holford  v.  Bailey,  16  L.J.  68, 
Q.  B.  

GAME. 


1.  Plea  in  Trespass  for  hunting,  Sfc.  on  Plaintiff's  Close,  justifying 
as  Servant  of  the  Plaintiff's  Landlord,  under  a  Reservation  of  the 
Game  in  Plaintiff's  Lease,  {g) 

1.  Not  guilty,  ante,  714.]  2.  And  for  a  further  plea  in  this  behalf,  the 
defendant  saith  that  before  the  said  time  when  &c.,  and  before  and  at  the 
time  of  the  making  of  the  indenture  hereinafter  mentioned,  and  before  the 
plaintiff  had  any  title  or  interest  in  the  said  closes,  in  which  &c.,  or  either 
of  them,  to  wit,  on  [^'c],  one  W.  H.  was  seised  in  his  demesne  as  of  fee  of 
and  in  the  said  several  closes  in  the  said  declaration  mentioned,  and  in  which 
&c.,  and  being  so  seised,  heretofore,  to  wit,  on  [^c],  by  a  certain  inden- 
ture then  made  between  the  said  W.  H.  of  the  first  part,  and  the  plaintiff  of 
the  other  part,  which  said  indenture,  sealed  with  the  seal  of  the  plaintiff,  the 
defendant  now  brings  here  into  Court,  the  said  VV.  H.  did  demise  and  let 
unto  the  plaintiff,  among  other  things,  the  said  several  closes  in  which  &c., 
except  and  always  reserving  out  of  the  said  demise  unto  the  said  W.  H.,  his 
heirs  and  assigns,  (amongst  other  things)  the  liberties  and  royalties  of  fish- 
ing, fowling,  hawking  and  hunting  in,  upon  and  over  such  closes,  to  have 
and  to  hold  the  same  demised  tenements,  except  as  aforesaid,  unto  the  plain- 
tiff for  and  during  the  term  of  twenty-one  years,  from  [<5'C.],  as  by  the  said 
indenture  fully  appears ;  and  the  defendant  further  saith,  that  before  and  at 
the  said  several  times  when  &c.,  the  plaintiff  held  and  was  possessed  of  the 
said  several  closes  in  which  &c.,  under  and  by  virtue  of  the  said  demise, 
which  is  still  subsisting  and  unexpired,  subject  to  the  said  exception  and 
reservation  thereout  as  aforesaid ;  *  wherefore  the  defendant,  as  the  servant 
of  the  said  W.  H.,  and  by  his  command,  and  in  his  company,  aid  and  assist- 

(g)    See  forms  justifying  by  grant,  &c.,  4,c.71,  Wickham  v.  Hawker,  7  M.  &  W.  63. 

Pickering  V.  Noyes,  4  B.  &i.  C.  639  ;  Moore  v.  "Royalties"  excepted  in  a  demise  will  not 

Earl  ofPiymouth,  7  Taunt.  614  ;  3  B.  &  Aid.  enable  the  lessor  to  enter  the  lands  demised 

66,  S.  C. ;  Harr.  Index,  tit.  "  Game  ;"  Game  to  take  birds  of  warren;  Pannelly,  Mill,  C.F. 

Act,  tn/r«,  note  (/O;  Burn's  Jus.  tit.  "Game."  Nov.  19,  1846. 
Form  of  prescriptive  right  under  2  &  3  Will. 
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ance,  at  the  said  times  when  &c.,  broke  and  entered  the  said  several  closes 
in  which  &c.,  with  the  said  dogs  and  horses  in  the  declaration  mentioned, 
being  the  dogs  and  horses  of  the  said  W.  H.,  for  the  purpose  and  in  order 
that  the  said  W.  H.  might  use,  exercise  and  enjoy  therein  the  said  liberty 
of  fishing  and  hunting,  and  the  defendant,  as  such  servant  of  the  said  W.  H., 
and  by  his  command  and  in  his  company,  aid  and  assistance  as  aforesaid, 
then  and  there  with  such  dogs  and  horses  hunted  and  searched  for  hares  and 
other  game  in  and  upon  the  said  closes  in  wliich  Sec,  and  killed,  seized,  took 
and  carried  away  the  hares  in  the  said  declaration  mentioned  from  and  off 
the  said  several  closes  in  the  said  declaration  mentioned,  such  hares  being 
then  and  there  found  and  started  thereon  by  the  defendant  on  those  occa- 
sions, and  converted  and  disposed  thereof  to  the  use  of  the  said  W.  H.,  and 
upon  those  occasions  the  defendant  with  feet  in  walking,  and  with  the  said 
dogs  and  horses  then  and  there  necessarily  trod  down,  consumed  and  spoiled 
the  said  grass  and  herbage  growing  in  and  upon  the  said  closes  in  which  &c., 
which  are  the  supposed  trespasses  whereof  the  plaintiff  hath  above  com- 
plained ;  and  this  the  defendant  is  ready  to  verify. 


2.  Plea,  to  a  Declaration  for  hunting,  &jc.  in  Plaintiff's  Close,  jus- 
tifying by  virtue  of  the  Game  Act,  under  a  grant  Jrom  Plaintiff's 
Landlord  of  the  Privilege  of  shooting,  ^c,  the  Game  being  reserved 
to  the  Landlord,  {h) 

1.  Not  guilty,  ante,  714.]  2.  And  for  a  further  plea  in  this  behalf,  the 
defendant  saith  that  W.  H.  \_froceed  as  in  the  preceding  plea  to  the  asterislc]  ; 
and  the  defendant  further  saith  that  after  the  passing  of  a  certain  Act  of 
Parliament,  made  and  passed  in  the  reign  of  his  late  Majesty  King  William 
the  Fourth,  in  such  case  made  and  provided,  to  wit,  at  the  times  when  &c., 
the  defendant  having  duly  obtained  and  being  possessed  of  and  entitled  unto 
an  annual  game  certificate,  he  the  said  W.  H.  being  seised  of  and  in  the  said 


(h)  By  1  &  2  Will.  4,  c.  32,  ss.  30,  31,  leases  or  agreements  exist,  the  landlord  has 

it  is  a  penal  offence  to  trespass  in  the  day-  the  right  of  entering  on  the  land  himself  to 

time  upon  lands  in  search  of  game,  punish-  kill  game,  or  of  authoiizing  certificated  persons 

able  by  a  fine  on  conviction  before  a  justice  to  do  so,  and  no  lessee  has  ihe  rii^ht,  except 

of  peace  ,  and  all  such  trespassers  may  be  re-  where  it  has  been  expressly  allowed  by  the 

quired  by  the  gamekeepers,  occupiers,  &c.  to  lease,  or  where  a  fine  has  been  taken  on  the 

quit  the  land  and  to  tell  their  names  and  places  lease,  or  the  lease  itself  exceeds  twenty-one 

of  abode,  and  in  case  of  refusal  may  be  arrest-  years  ;  provided  that  nothing  in  the  act  is  to 

ed.    These  provisions,  however,  do  not  apply  prejudice  rights  given  or  reserved  by  exrsiing 

to  persons  hunting  or  coursing  and  pursuing  contracts,  or  the  owners  of  forests,  chases  or 

game  started  elsewhere,  or  claiming  or  exer-  warrens,  or  the  lords  of  manors ;  and  where 

cising  a  right  of  free  warren  ;  nor  to  game-  the  landlord  has  the  right  to  kill  game  to  the 

keepers  ;  nor  do  they  preclude  or  prevent  any  exclusion  of  the  occupier,  either  by  the  act  or 

person  fiom  proceeUrrig  by  way  of  action  to  by  reservation,  he  may  authorize  other  ceiti- 

recover  damages  for  trespasses ;  except  that  ficated  persons  to  do  so,  and  the  occupier  is 

when  proceedings  have  been  taken  under  the  liable  to  a  penally  for  killing   or  pursuing 

act  no  action  is  maintainable  for  the  same  game  without  the  landlord's  authority.     See 

Uespass.    By  sections  7,  8,  11,  12,  where  /tu6iri6ii«  v.  Kuug/itu/i,  8  C.  «sc  i*.  252, 
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reversion  of  and  in  the  said  closes  in  which  &c.,  and  being  the  landlord  of 
the  said  closes  in  which  &c.,  and  being  so  entitled  as  aforesaid,  then  autho- 
rized the  defendant  to  enter  upon  the  said  several  closes  in  which  &c.,  for 
the  purpose  of  pursuing  and  killing  and  to  pursue  and  kill  game  thereon 
according  to  the  said  statute,  wherefore  the  defendant,  at  the  several  times 
when  &c.,  having  such  certificate  and  being  so  authorized  as  aforesaid,  en- 
tered the  said  several  closes  in  which  &c.,  with  dogs  and  horses,  for  the 
purpose  of  pursuing  and  killing  game  thereon,  and  then  and  there  with  the 
said  dogs  hunted  and  searched  for  hares  and  other  game  in  and  upon  the 
said  closes  in  which  &c.,  and  killed,  seized,  took  and  carried  away  the  said 
several  hares  in  the  declaration  mentioned  from  the  said  closes  in  which  &c., 
the  same  being  by  the  defendant  then  and  there  found  thereon,  and  con- 
verted and  disposed  thereof  to  his  the  defendant's  own  use,  and  upon  those 
occasions  the  defendant  with  feet  in  walking,  and  with  the  said  several  dogs 
and  horses,  then  and  there  necessarily  trod  down  and  consumed  a  little  of  the 
grass  and  herbage  growing  in  the  closes  in  which  &c.,  which  are  the  several 
supposed  trespasses  whereof  the  plaintiff  hath  above  complained  ;  and  this 
the  defendant  is  ready  to  verify. 

HERIOT. 


Plea  justifying  entering  a  Close  and  seizing  Cattle,  that  the  Close  was 
a  Copyhold  in  a  Manor  of  which  Defendant  was  Lord,  and  that  the 
Owner  of  the  Close  died,  leaving  a  Heriot  due,  which  the  Lord 
seized. 

Price  V.  Woodhouse,  16  L.  J.  41,  Exch.(?) 


LANDLORD  AND  TENANT. 


Plea  that  the  Premises  were  held  at  a  Rent  under  201.,  and  that  the 
Tenancy  was  determined  under  Notice  to  quit,  and  Entry  under  I  ^ 
2  Vict.  c.  74. 

Edmunds  v.  Pinniger,  14  L.  J.  273,  Q.  B. 

And  see  ante,  tit.  "  Distress,"  and  another  form,  Mills  v.  Coji,  14  M.  &  W.  72. 
See  similar  form  by  a  constable,  justifying  under  a  justice's  warrant,  but  held  bad  for 
not  alleging  that  he  was  a  constable  of  the  "  district"  in  which  the  premises  were 
situate ;  Jones  v.  Chapman,  14  M.  &  W.  124  ;  S.  C.  2  D.  &  L.  907.  De  injuria  might 
be  replied ;  Edmunds  v.  Pinniger,  supra. 


I 


LIBERUM  TENEMENTUM.    Ante,  750,  751,  Forms  2,  3. 


(i)  The  Court  seemed  to  think  in  this  case  that  de  injuria  was  a  good  replication. 
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LICENSE. 


See  plea  and  replication,  &c.,  ante,  715,  716,  obs. ;  and  see  the  law  on  this  sub- 
ject, Wood  V.  Leadbitter,  13  M,  &  W.  838.  A  license  to  re-enter  in  case  rent  be 
impaid,  reserved  by  the  instrument  of  demise,  with  a  clause  that  such  re-entry  may  be 
pleaded  as  leave  and  license,  may  be  given  in  evidence  under  this  plea ;  Kavanagh  v. 
Gudge,  7  M.  &  G.  316  ;  S.  C.  1  D.  &  L.  928.  Form  of  license  to  enter,  because  rent 
unpaid,  &c.,  ante,  755  and  728,  Form  5.  Form  of  plea  of  license  by  deed  to  sink  pits, 
&c.  and  replication ;  Roberts  v,  Davey,  4  B.  &  Ad.  664.  Plea  of  license  to  enter 
under  a  power  to  sell,  and  a  covenant  for  quiet  possession,  conferred  by  plaintiff,  the 
freeholder,  on  a  trustee  to  secure  a  debt ;   Watson  v.  Waltham,  2  Ad.  &  E.  485. 


LIMITATION  OF  ACTIONS. 


See  3  &  4  Will.  4,  c.  27,  ss.  14,  15,  and  form,  ante,  716,  660. 

Declaration  for  breaking  and  entering  Plaintiff's  Close. 

Plea. — Seisin  of  W.  in  fee,  wlio  demised  to  J.  H.  for  a  term,  entry  of  Q.  H., 
devise  to  W.  H.  and  assent  of  executors,  and  justification  as  W.  H.'s  ser- 
vant, giving  colour  to  plaintiff. 

Replication. — That  the  entry  was  for  recovering  close,  and  defendant's  entry 
did  not  accrue  within  twenty  years  before. 

Rejoinder. —  That  no  achnowledgment  of  title  had  been  given  before  3^4 
Will.  4,  c.  27;  that  W.  H.  was  entitled  when  act  passed;  that  the  close 
was  not  then  possessed  adversely  to  right  of  TV.  H.,  and  entry  made  within 
five  years  of  passing  of  the  act. 

Surrejoinder. — That  one  S.  possessed  the  close  adversely  to  W.  H.,  and 
issue  thereon. 
Holmes  v.  Newland,  11  A.  &  E.  44 ;  S.  C.  in  error,  3  Q.  B.  679. 


MESNE  PROFITS. 


In  trespass  for  mesne  profits,  (see  declaration,  ante,  713),  the  defendant  might 
plead  not  guilty,  which  would  deny  that  defendant  occupied  and  kept  the  plaintiff  from 
possession  ;  he  might  also  plead  as  ante,  748,  Form  1 ,  a  denial  that  the  premises  were 
the  plaintiff's,  (and  see  Jefferies  v.  Dyson,  2  Stra.  R.  960).  Upon  the  latter  plea,  the 
defendant  might  give  evidence  of  title  in  himself,  though  he  has  let  judgment  go  by  de- 
fault in  the  ejectment;  the  judgment  therein  not  being  conclusive  evidence  of  title,  not 
being  replied  by  way  oi  estoppel ;  Doc  v.  Huddart,  2  C.  M.  &  R.  316.  See  such  a  re- 
plication in  estoppel,  Doc  v.  Wright,  10  A.  &  E  763. 


NEW  ASSIGNMENT  IN  TRESPASS  TO  REALTY. 


Obs.  a  new  assignment  in  trespass  to  realty  is  necessary  where  the  declaration  is  gene- 
ral and  the  subject-matter  divisible,  and  the  plea  apparently  sets  up  matter  of 


768  PLEAS,  &c.  IN  TRESPASS  :— III.  REALTY. 

justification,  covering  the  trespasses  to  whicli  the  plea  is  pleaded,  but  really  only 
answers  a  part ;  in  such  case,  the  part  not  answered  must  be  new  assigned ; 
1  Saund.  299,  300;  Bracegirdle  v.  Peacock,  15  L.  J.  76,  Q.  B.  So,  where 
the  plaintiff  cannot  deny  the  cause  of  justification,  and  either  rehes  on  another 
distinct  trespass,  or  upon  an  e-rcess  committed  by  the  defendant  in  exercising  his 
right,  he  should  new  assign  that ;  see  ante,  724.  Form  of  new  assignment 
of  another  distinct  trespass,  a?ite,  720.  The  onus  of  proving  that  the  tres- 
passes were  distinct  wUl  he  on  the  plaintiff;  Davhy  v.  Smith,  2  M.  &  Rob.  184. 
In  trespass  to  the  person,  where  the  plaintiff  relies  on  excess,  it  is  usual  to  reply 
it ;  see  ante,  724 ;  id.  note  (p).  In  trespass  to  realty,  where  the  plaintiff  rehes 
on  excess,  it  is  usually  new  assigned  as  in  the  following  form. 
Sometimes  the  plaintiff  may  deny  the  justification  and  also  new  assign,  without 
committing  the  fault  of  duplicity.  Thus  in  trespass  to  land,  laid  to  have  been 
committed  on  divers  days,  so  that  distinct  trespasses  may  have  been  committed 
at  separate  periods,  where  the  defendant  pleads  a  right  of  way,  &c.,  the  plaintiff 
may  traverse  the  right,  and  also  new  assign  other  trespasses  extra  viam,  or  on 
totally  different  occasions  and  for  other  purposes;  see  1  Chit.  PI.  7th  ed.  661, 
and  ante,  720.  So  where  a  plea  justified  (by  leave  and  license)  a  trespass, 
in  entering,  &c.,  a  house,  it  was  held  that  a  replication  traversing  the  jus- 
tification, and  also  newly  assigning  continuing  in  the  house  and  excess,  was 
good;  Loweth  v.  Smith,  12  M.  &  W.  582;  S.  C.  2  D.  &  L.  212;  and  see 
Worth  v.  Terrington,  13  M.  &  W.  781  :  S.  C.2  D.  &,  L.  352,  cited  ante,  719. 
Trespass  for  breaking  and  entering  a  house,  and  breaking  locks,  &c.  Flea  jus- 
tifying as  sheriff  under  process,  stating  that  defendant  was  lawfully  in  the  dwell- 
ing-house, and  that  he  could  not  get  out  or  remove  the  goods  without  breaking, 
&c.  New  assignment  that  action  brought  for  breaking  the  outer  door,  &c. 
Plea  justifying  as  before,  and  as  no  one  was  in  the  house,  defendant  opened 
door.  Second  new  assignment  that  action  brought  for  breaking  locks,  &c., 
belonging  to  outer  door.  Held  good,  as  the  substance  of  the  second  new  as- 
signment was  contained  in  and  might  be  proved  under  the  allegation  of  the 
first ;  Pvgh  v.  Griffiths,  7  A.  &  E.  827.  But  in  such  cases,  on  account  of 
costs,  it  is  injudicious  for  the  plaintiff  to  traverse  the  right  set  up  in  the  plea, 
imless  there  be  good  reason  to  dispute  it. 


1.  New  Assignment  extra  Viam,  &;c.,  upon  a  Plea  of  Right  of 
Way,  &!c.  ij ) 

Commencement,  ante,  23.]     And  the  plaintiff,  as  to  the  said  plea, 

saith  that  he  commenced  his  said  action  not  {or  "  not  only,"]  (k)  for  the 

trespasses  in  the  said  plea  mentioned,  and  therein  attempted  to  be 

justified,  but  for  that  the  defendant  on  the  said  several  days  and  times  in 
the  declaration  mentioned,  with  force  and  arms  [*  (I)  in  a  greater  degree,  and 
to  a  greater  extent,  and  with  more  force  and  violence  than  was  necessary  for 
abating  and  removing  the  said  supposed  stoppages  and  obstructions  in  the 

gaid  . plea  mentioned,  and  opening  the  said  supposed  way,  committed 

the  said  several  trespasses  in  the  declaration  mentioned,  or  ("  in  the  introduc- 


(j  )  If  there  be  a  way  over  any  part  of  the  M.  &  W.  485. 
close  as  described  in  the  declaration,  the  de-  (k)  This  form  is  to  be  adopted  when  the 
fendant  will  succeed  on  a  plea  of  right  of  plaintiff  can  without  duplicity  traverse  or  re- 
way,  and  though  the  declaration  complain  of  ply  to  a  plea  of  justification,  and  also  new 
his  pulliug  down  posts,  &c.,  the  defendant  is  assign,  supra,  obs. 

not  bound  to  prove  that  the  way  was  exactly  (Z)  Omit  the  allegation  between  the  aste- 

where  the  posts  stood.     In  such  case  there-  risks,  if  the  plaintiff  merely  complain  of  a 

fore  it  is  essential  that  the  plaintiff  should  trespass  out  of  the  tcay. 
new  assign  as  above  ;  Webber  v.  Sparkes,  10 
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tory  part  of  that  plea  mentioned") ;  and  also,  for  that  the  defendant  *]  on 
the  said  several  days  and  times  in  the  declaration  mentioned  with  force  and 
arms  broke  and  entered  the  said  close  in  which  &c.,  and  with  feet  in  walking 
\_^'C.  as  in  declaration,'}  on  other  and  different  occasions,  and  for  other  and 

different  jmrposes,  than  the  occasion   and  purpose  in  the   said  plea 

mentioned,  and  in  other  and  different  parts  of  the  said  close  in  which  &c., 
out  of  the  said  supposed  way  (in)  in  that  plea  mentioned,  in  manner  and 
form  as  the  plaintiff  hath  above  thereof  complained,  which  trespasses  above 
newly  assigned  are  other  trespasses  than  those  in  the  said  plea  men- 
tioned and  attempted  to  be  justified ;  and  this  the  plaintiff  is  ready  to 
verify,  &c. 

2.  New  Assignment  to  Plea  of  Distress,  stating  a  Continuance  in  the 
House  after  a  Tender  made  previous  to  the  impounding. 

Ladd  V.  Thomas,  12  A.  &  E,  117. 


3.  New  Assignment  to  a  Plea  of  Justification  under  a  Fi.  Fa.  hy  a 
Sheriff,  stating  that  he  continued  in  the  House  an  unreasonable 
Time,  &)C. 

Playfair  v.  Musgrove,  3  D.  &  L.  73  ;  S.  C.  14  M.  &  W.  239. 


4.  Similar  new  Assignment  that  the  Sheriff  broke  open  an  outer  Door. 
Pugh  V.  Griffiths,  7  A.  &  E.  830. 


5,  Plea  to  new  Assignment. 

The  defendant  might  plead  "  as  to  the  said  trespasses  above  newly  assigned,"  not 
guilty,  as  ante,  714;  or  he  might  plead  in  confession  and  avoidance,  or  several  pleas 
as  though  he  were  pleading  to  an  entirely  new  declaration ;  1  Chit.  PI.  7th  ed.  668. 
Effect  of  suffering  judgment  by  defiiult  to  a  new  assignment;  Dandv.  Kingscole,  G 
M.  &  W.  174.  As  to  the  costs  where  money  is  paid  into  Court  on  a  new  assignment, 
Griffiths  V.  Jones,  1  M  &.  W.  7;51  ;  in  such  case  it  would  seem  to  be  advisable  for  the 
sake  of  costs  to  withdraw  the  general  issue  altogether,  and  not  merely  so  much  of  it  as 
relates  to  the  new  assignment ;  see  Bourne  v.  Akock,  4  Q.  B.  621 ;  Frice  v.  Semcard, 
1  C.  &  Marsh.  23. 


(m)  Eflfect  of  these  words,  FJlison  v.  Isles,       tiff  should  plead  another  right  of  way  instead 
11  A.  &  E.  665  ;  and  see  as  to  when  plain-       of  new  assigning,  ibid. 
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6.  Judgment  ly  Default  as  to  the  Trespasses  newly  assigned,  reliU" 
quishing  the  Pleas  to  the  Declaration,  as  they  relate  to  the  TreS" 
passes  newly  assigned.  (?j) 

And  the  defendant  relinquishing  and  withdrawing  his  said  several  pleas  by 
him  above  pleaded  to  the  said  declaration,  [so  far  as  the  same  pleas  relate, 
or  either  of  them  or  any  part  thereof  relates,  to  the  said  trespasses  above 
newly  assigned  or  any  part  thereof,]  says  nothing  in  bar  or  preclusion  of  the 
said  action  as  to  the  said  trespasses  above  newly  assigned,  wherefore,  &c. 


NUISANCE. 


Plea  by  a  Commoner  justifying  imlling  down  a  House,  because  it  was 
unlawfully  built  on  a  Common. 

Perry  v.  Fitzhowe,  15  L.  J.  Q.  B.  239. 

N.  B.  In  this  case  the  law  respecting  the  right  to  abate  a  private  nuisance  will  be 
found  much  discussed;  and  see  a7ite,  754,  note  (g-),  and  737;  3  Bl.  Com.  5;  Vin. 
Abr.  "  Nuisance,"  W.  2,  Pi.  3.  

PAYMENT  INTO  COURT,  ante,  716  and  660. 


POOR  RATE. 


See  the  forms  of  avowries  in  Replevin,  ante,  696,  which  may  easily  be  converted  into 
pleas  justifying  a  seizure  under  a  magistrate's  warrant  for  poor  rate;  and  a  form  tq 
that  effect  in  Barrett  v.  Nicholson,  6  Car.  &  P.  202 ;  and  replication  there,  that  the 
seizure  was  out  of  the  Court;  and  see  Bridges  v,  Blanchard,  3  Nev.  &  Man.  691, 


PROCESS— SHERIFF. 


Justification  under  Civil  Process, 
Plea  by  a  Sheriff,  his  Bailiffs,  and  an  Execution  Creditor,  sued 
together  for  breaking,  Sfc.  a  House,  and  seizing  Goods,  a  Justifi- 
cation under  a  Fi.  Fa.  (o) 
The  following  form  setting  out  the  payment,  the  writ,  and  the  warrant  thereon,  is 

(n")  Form,  &c.,  1  Wms.  Saund.  300,  note  the  record,  so  far  as  it  relates  to  the  declara- 

(/);  seeajife,  769,Forin5.    The  payment  of  tion,  and  therefore  will  give  the  plaintiff  the 

a  sufficient  sum   of  money  into  Court  upon  right  of  beginning,  Price  v.  5eau)nrd,l  Car.  & 

the  new  assignment,  "  relinquishing  and  with-  M.  23  ;  and  may  subject  the  defendant  to  the 

drawing  the  pleas,"  &c.,  as  above,  and  then  costs  incurred  by  the  plaintiff  in  proving  the 

by  judge's  order  pleading  payment  into  Court  declaration.  Bourne  v.  Alcock,  4  Q,  B.  626. 
in  the  common  form  to  the  trespasses  newly  (o)  See  in    general  as  to    the   mode    of 

assigned,  would  seem  to  be  as  advantageous  framing  these  pleas,  1  Saund.  296,  298;   1 

for  the  defendant,  in  reference  to  costs,  as  the  Chit.  PI.  7th  ed,  660 ;  Com.  Dig.  "  Pleader," 

suffering  judgment  as  above;  see  id.    The  3  M.  24, 
form  in  the  text  leaves  the  general  issue  oa 
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applicable  when  the  sheriff,  the  officers,  and  the  execution  creditor,  all  join  in  the  plea 
If  only  the  sheriff" and  officers  join,  (p)  say 

"  That  before  &c.,  a  certain  writ  of  our  lady  the  queen,  called  a  \_feri 
facias,']  was  issued  out  of  the  Court  of  [Q.  B.]  at  Westminster,  directed  to 

the  sheriff  of  the  county  of  ,  by  which  said  writ,  &c."  \as  in  the  text 

from  the  asterisk,'] 

The  officer,  if  pleading  alone,  need  only  begin  with  the  wan-ant,  thus — 

*'  That  before  &c.  one  R.  S.,  then  being  the  sheriff  of  the  county  of 

[Surrey],  to  wit,  on  &c.,  made  his  certain  warrant  in  writing  &c.,  [as  in  the 

text  from  the  f]. 

If  the  attorney  be  joined  in  the  action  (as  to  his  liability,  see  ante,  515,  obs.,  and  742, 
Form  10,)  say,  after  the  statement  of  the  judgment,  at  the  place  in  the  text  marked  ** 

"  That  before  and  at  &c.,  the  defendant  A.  P.  [_the  attorney],  was  an 
attorney  of  the  Court  of  [Q.  B.]  at  Westminster,  and  that  as  such  attorney, 
and  by  virtue  of  a  retainer  in  that  capacity  by  the  said  A.  B.  [jhe  execution 
creditor],  which  said  retainer  was  given  to  him  by  the  said  A.  B.,  after  the 
recovery  and  entering  up  of  the  said  judgment  as  aforesaid,  (see  Bevins  v. 
Hulme,  15  M.  &  W.  88,)  and  before  the  said  time  when  &c.,  to  wit,  on  &c., 
he  the  said  A.  P.  as  such  attorney  as  last  aforesaid,  for  the  obtaining  satis- 
faction for  the  said  A.  B.,  of  the  money  so  recovered  as  aforesaid,  sued  and 
prosecuted,  &c."  as  in  the  text,  confessing  all  the  facts  as  done  by  him,  "  as 
such  attorney,  and  by  virtue  of  the  retainer  last  aforesaid."  (See  Com.  Dig, 
<'  Pleader,"  3  M.  24 ;  Britton  v.  Cole,  1  Salk.  409. 


Plea  of  Justification  under  a  Fi,  Fa. 
1 .  Not  guilty,  (q)  ante,  714.    2.  As  to  seizing,  ^c.  the  goods,  denial  that  they 
mere  plaintiff's,  ante,  744,  Form  3.]    3.  And  for  a  further  plea  in  this  behalf,  '] 

the  defendants  say  that  before  the  said  time  when  &c.,  and  before  the  com-         ( 
mencement  of  this  suit  (r),  to  wit,  on  [4"C.],  the  defendant  A.  B.  \^thc  exe- 

(p)  If  there  be  any  doubt  as  to  the  writ  &  R.  298  ;  and  see  Dicas  v.  Lord  Brougham, 

being  irregularly  issued,  the  sheriff  and  offi-  6  C.  &  P.  249. 

cers  should  not  join  the  execution  creditor  in  (;)  The  plaintiff's  possession  of  the  house, 

this  plea  ;  and  on  the  other  hand  the  exccu-  &c.  might  also  be  denied,  as  ante,  748.     All 

tion  creditor  should  keep  aloof  from  the  of-  these  picas  were  pleaded  in  Cainaft^  v.  U'elby, 

ficer,  if  the  latter  have  been  guilty  of  any  8  A.  &  E.  872. 

excess  in  executing  the  writ.     See  Britton  v.  If  the  sheriff  has  seized  the  j;oods  of  A.  B. 

Cole,  2  Stra.  1184;  S.  C.  1  Salk.  408,  409.  under  a  fi.  fa.  against  him,  and  ('.  D.  bring 

((j)  If  the  sheriffs  defence  be  that  the  an  action  for  such  seizure,  claiming  the  pro- 
bailiff's  act  be  not  binding  on  him,  (as  to  perty  in  the  goods  under  a  bill  of  sale,  or 
which  see  1  Chit.  PI.  Ind.  "  Sheriff,")  either  conveyance  from  A.  B.,  which  there  is  reason 
by  reason  of  its  having  been  done  after  a  to  believe  is  collusive  or  fraudulent,  (as  to 
supersedeas  has  issued,  Broun  v.  Copteii,  7  which  see  ante,  685,)  the  plea  denying  that 
W.  &G.558;  or  because  he  has  exceeded  the  goods  arc  plaintiff's  will  let  in  such  de- 
his  authority,  the  plea  of  not  guilty  will  suf-  fence,  ante,  743,  obs. ;  Nicholli  v.  Bastard, 
fice  for  him;  so  it  will  suffice  when  he  is  2  C.  M.  &  R.  659,  per  Parke,  B.  ;  Harrison 
sued  for  an  act  done  ^Hcficiu//!/,  as  issuing  v.  Dixon,  12  M.  &  ^V.  142;  5.  C.  1  D.  & 
process  out  of  a  county  court  of  which  he  is  L.  454. 
]udge,  ibid.,  and  2'unno  v.  Morris,  2  CM. 

PART  II.  3  E 
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cution  creditor"],  in  the  Court  of  [Q.  B.]  at  Westminster,  by  the  consideration 
and  judgment  of  the  said  Court  recovered  against  the  plaintiff  the  sum  of 

£ ,  which  in  and  by  the  said  Court  was  then  and  there  adjudged  to  the 

said  A.  B.  for  his  damages  which  he  had  sustained  as  well  by  reason  of  the 
non-performance  by  the  plaintiff  of  certain  promises  (s)  then  lately  made  by 
him  to  the  said  A.  B.,  as  for  the  costs  and  charges  of  the  said  A.  B.  by  him 
about  his  suit  in  that  behalf  expended,  whereof  the  plaintiff  was  then  con- 
victed, as  by  the  record  and  proceedings  thereof  remaining  in  the  said  Court 
fully  appears,*  *  and  thereupon  the  said  judgment  being  in  full  force,  and  the 
said  damages  (t)  being  justly  due  and  remaining  unpaid  and  unsatisfied,  the 
said  A.  B.  for  the  recovery  thereof,  afterwards  and  before  the  said  time 
when  &c.,  to  wit,  on  the  day  and  year  last  aforesaid,  sued  and  prosecuted 
out  of  the  said  Court  of  [Q.  B.]  a  certain  writ  of  our  lady  the  queen,  called 

a  [Jieri  facias,']  (u)  directed  to  the  sheriff  (x)  of  the  county  of ,  by 

which  said  writ*  our  lady  the  queen  commanded  the  said  sheriff  [that  of  the 
goods  and  chattels  of  the  said  plaintiff  (y)  in  his  the  said  sheriff's  bailiwick, 
[4-c.,  set  out  the  writ  of  execution  (2) — the  indorsement  to  levy — and  the  deli' 
very  to  the  sheriff  {a)  to  he  executed  as  ante,  612,  613,  stating  each  of  those 
facts  to  have  happened,  "  before  the  said  time  when  &c."  and  proceed 
thus :]  And  thereupon  the  said  defendant  R.  S.  [the  sheriff]  so  then  being 
such  sheriff  as  aforesaid,  afterwards  and  before  the  return  of  the  said  writ  of 
[^c],  and  whilst  the  same  was  in  force,  and  before  the  said  time  when  &c., 
to  wit,  on  &c.  made  his  certain  warrant  (b)  in  writing  -f  under  his  hand  and 
seal  of  office  (c)  aforesaid,  directed  to  the  said  defendants,  K.  and  G.  \_the 
bailiffs],  who  then  and  until  and  at  and  after  the  said  time  when  &c.,  were 
bailiffs  of  the  said  sherifj',  and  thereby  commanded  them  that  [set  out  the 
warrant],  which  said  warrant  afterwards  and  before  the  return  of  the  said 
writ,  and  before  the  said  time  when  &c.  to  wit,  on  the  day  and  year  last 
aforesaid,  was  delivered  to  the  defendants  K.  and  G.  [the  bailiffs],  so  then 
being  such  bailiffs  as  aforesaid,  to  be  executed  in  due  form  of  law.  (d)     By 


(s)  See  the  form  and  observations,  ante,  (b)  It  is  only  necessary  to  state  the  war- 

427 ;  and  take  care  to  make  the  necessary  rant  when  the  officers  justify ;  the  execution 

alterations  it  the  judgment  was  in  debt,  inc.  creditor  or  the  sheriff'  may  "state  at  once  that 

(t)  See  u»(e,  457,  note  (r).  the  latter  seized  and  entered,  &c.  under  and 

(11)  Or  a  testatum Jieri  facias,  as  the  case  by  virtue  of  the  said  writ,  &c.  without  men- 
may  be.  tioning  the  warrant.     See  Com.  Dig.  "Plea- 

(j)  If  in    London,   say    "  Sherifls."     In  der,"  3  M.  24. 

Middlesex  or  any  other  county,  "  Sherifl"."  (c)  Seal   of   office    not   necessary    to    be 

See  Moore  v.M'Glian,  16  L.  J.  57.  Exch.  stated  ;  2  Saund.  305. n.  13;  Bull. N.  P. 83; 

(3/)  As    to   the    avern)ent    of  identity  be-  Padjield  v.  Cabell,  W'lWes,  4M. 

tween   the  plaintiff  and  the  person   against  (tt)  If  the  entry  into  plaintiff's  house  was 

whom  the  writ  issued,  see  Fhher  v.  Magnoy,  under  a  fi.  fa.  against  a  third  person,  insert 

5  M,  &  G.  779;  S.  C.  2  D.  &  L.  40.     Evi-  here  "  And  the  said  defendants  further  say, 

dence  to  support  such  allegation,  Jarmain  v.  that  before  and  at  the  said  time  when  &c.. 

Hooper,  6  IM.  &  G.  8"i7.  divers  goods  and  chaUels  of  the  said  [</iJrd 

(:)  It  is  necessary  to    state   tiie   process  jjeisrDi],  liable  to  be  taken  in  execution  in 

specially  ;  1  Saund.  298,  n.  1.  that  behalf  under  the  said  writ  and  warrant, 

{a)  i'he  allegation  of  the  delivery  of  the  were  in  the  said  dwelling-house   in   which 

writ  to  the  sheriff  is  not  strictly  necessary  ;  1  &c."  This  averment  is  essential ;  Cooke  v.  birt, 

Saund.  298.  5  Taunt.  76 ;   White  v.  Wiltshire,  Palm.  52  i 
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virtue  of  which  said  writ  and  warrant,  the  said  K.  and  G.  (e)  as  such  bailiffs 
as  aforesaid,  did  then  as  such  bailiffs  holding  tlie  said  warrant,  and  under 
the  authority  of  the  same,  whilst  the  said  writ  and  warrant  were  in  full  force, 
and  before  the  return  of  the  said  writ,  and  within  the  said  bailwick  of  the 
said  sheriff,  to  wit,  at  the  said  time  when  Sec,  -ff  enter  peaceably  and  quietly 
into  the  said  messuage  or  dwelling-house,  in  which  &c.  [the  outer  door 
thereof  being  then  open],  (/)  in  order  to  seize  and  take,  and  did  then  seize 
and  take  in  execution  the  said  goods  and  chattels  of  the  plaintiff,  the  same 
then  being  in  the  said  messuage  or  dwelling-house  for  the  purpose  of  levying 
the  moneys  so  directed  to  be  levied  by  the  said  indorsement  on  the  said 
writ,  and  by  the  said  warrant  as  aforesaid,  and  in  so  doing  the  said  defendant 
W.  T,  so  being  such  bailiff  as  aforesaid,  [and  the  said  defendant  C.  F.  as  his 
servant  as  aforesaid,]  did  then  necessarily  and  unavoidably  make  a  little 
noise  and  disturbance  in  the  said  messuage  or  dwelling-house,  and  stay  and 
continue  therein,  (g)  making  sucli  noise  and  disturbance  for  the  space  of 
time  in  the  said  declaration  mentioned,  as  they  lawfully  might  for  the  cause 
aforesaid,  doing  no  unnecessary  damage  to  the  plaintiff  on  that  occasion, 
which  are  the  said  several  alleged  trespasses  in  the  said  declaration  alleged ; 
and  this  the  defendants  [W.  T.  and  C.  F.]  are  ready  to  verify,  &c. 


2.  Plea  to  Declaration  for  entering  House  and  taking  Goods,  that 
the  Goods  therein  tvere  the  property  of  Plaintiff  and  31.  G.,  that 
Defendant  recovered  a  judgment  against  M.  G.,  justifying  the  sale 
of  a  moiety  under  a  Fi.  Fa.  against  him.  (A) 

1.  Not  guilty,  ante,  714.  2.  As  to  seizing,  ^'c.  i he  goods,  denial  that  theij 
were  plauitiff's,  ante,  744,  Form  3.]  3.  And  for  a  further  plea  in  this  behalf, 
the  defendant  saith  »that  long  before  and  at  the  said  time  when  S:c.  the 
plaintiff  and  one  M.  G,  were  jointly  possessed  of  the  said  goods  and  chattels 

Johnson  V,  Leigh,  6 'Vaunt.  246.  Of  course  in  Moore,  40.  Law  of  breaking  open  doors, 
the  former  part  of  the  plea  the  judgment  and  ice.  Cooke  v.  Birt,  5  Taunt.  769  ;  Whalleii 
execution  must  be  staled  to  iiave  been  against  v,  Williamsim,  7  C.  &  F.  294  ;  1  Chit.  Arch, 
the  third  person,  and  in  the  latter  the  seizure  8th  ed.  549;  2  Chit.  Arch.  8th  ed.  960  ;  I 
will  be  stated  to  be  of  the  goods  of  such  liiird  Biiiof.  N.  C.  721.  See  form  of  plea  by  a 
person.  See  1  Chit.  Arch.  8th  eil.  549;  and  siierifTjustifyiDg  breaking  open  an  outer  door, 
see  form  of  plea  in  Curnuby  v.  Welbii,  8  A.  because  he  could  not  otherwise  remove  from 
&c  E.  872.  If  the  action  be  brought  by  tiie  the  house  goods  which  he  had  seized,  PiigU 
third  person,  who  claims  also  the  goods,  v.  Grijfiths,  7  A.  &  K.  840.  As  to  what 
plead  justifying  as  above  tiie  entering  the  amounts  to  breaking  an  outer  door,  see  IF/io/- 
house,  and  as  to  the  goods  deny  the  plaintiff's  ley  v.  ]\'illiamson,  supra. 
property  in  them  as  njite,  744,  Form  3.  Similar  (g)  If  the  plaintiff's  interest  in  the  house 
justification  under  a  ca.sa.,  defendant  having  be  leasehold,  (he  term  remains  in  him,  not- 
reasonable  ground  to  believe  that  the  debtor  witiislanding  the  lease  may  be  seized,  and 
was  in  the  house,  Whatley  v.  Williamson,!  therefore  tiie  .sheriff  cannot  justify  staying  in 
C.  8t  P.  294.  an    unreasonable    time   after   such   seizure; 

(e)  If  one  only  be  a  bailiff,  say  "  the  said  Playfair  v.  Musgrove,  14  M.  ^  W.  289.    But 

R.  as  such  bailiff  as  aforesaid,  and  the  said  such  conlinuancein  possession  must  be  newly 

G.  as  his  servant  in  that  behalf,  and  at  his  assii;ned,  i7;«/. 
command,  &c."  (/i)  See  Ju/injon  v.  Eranj,  7  M.  &  G.  240  j 

(/)  This  is  a   necessary  allegation  ;  1 1  6.  C.  I  D.  &  L.  935;  post,  note  (/»). 

3  E  2 
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in  the  said  declaration  mentioned  as  of  their  own  proper  goods  and  chattels, 
and  the  defendant  further  saith  that  heretofore  and  before  the  said  time 
when  &c.  to  wit,  on  [^c.  here  state  the  recovery  of  the  judgment  against 
M.  G.,  the  issuing  of  the  writ  of  ft.  fa.  reciting  it,  stating  the  indorsement  on 
the  writ,  and  the  delivery  thereof  to  the  sheriff  as  ante,  612.]  By  virtue  of 
which  said  writ,  the  defendant  so  being  sheriff  as  aforesaid,  afterwards,  to 
wit,  at  the  said  time  when  &c.,  entered  into  the  said  dwelling-house  in  which 
&c.  by  the  outer  door,  the  said  outer  door  then  being  open,  in  order  to  levy 
the  damages  aforesaid  of  one  undivided  moiety  of  the  said  goods  and  chattels 
in  the  said  declaration  mentioned,  the  same  goods  and  chattels  then  being 
in  the  said  dwelling-house,  and  did  necessarily  seize  and  take  and  carry 
away  the  said  goods  and  chattels  (A)  for  the  purpose  aforesaid,  as  it  was 
lawful  for  the  defendant  to  do,  and  then  sold  the  said  moiety  (Ji)  belonging 
to  the  said  M.  G.  of  the  said  goods  and  chattels  in  satisfaction  of  the  said 
damages,  which  are  the  supposed  trespasses  in  the  said  declaration  men- 
tioned ;  and  this  the  defendant  is  ready  to  verify. 

3.  Similar  Justification  under  a  Fi.  Fa.  issued  on  an  Award. 
Jones  v.  Williams,  8  M.  &  W.  357. 

This  form  was  held  bad,  for  not  showing  that  the  execution  was  by  rule  of  Court, 
calling  upon  the  defendant  to  perform  the  award,  (as  to  which  see  Doe  v.  Arney,  8  M. 
&  W.  565 ;)  2  Chit.  Arch.  8th  ed.  1428, 

4.  Justification  under  Process  of  inferior  Courts. 

Green  v.  Davis,  3  B.  &  Aid.  601 ;  Dyson  v.  Wood,  3  B.  &  C.  449,  Manor 

Court ;  Lowell  v.  Champion,  6  A.  &  E.  407. 

5.  Justification  by  Churchwardens  and  Overseers  of  an  expulsion 
from  a  Parish  House,  under  59  Geo.  3,  c.  12,  s.  17,  giving  the 
Plaintiff  colour. 

Smith  V.  Adkins,  8  M.  &  W.  362. 


6.  Replication  to  a  Plea  of  Justification  under  a  Fieri  Facias. 

De  injuria  would  be  bad ;  the  plaintiff  should  specifically  deny  the  judgment,  writ 
or  warrant,  according  to  the  facts  ;  or  admitting  them,  reply  de  injuria  as  to  the 
residue;  Form,  &c.  Carnahy  v.  Welh/,^  A.  &  E.  874;  see  ante,  742,  n.  (a).  Where 
there  has  been  excess,  &c.  it  should  be  replied  or  new  assigned,  id.  ante,  724,  n.  {p). 
Where  in  trespass  for  breaking  and  entering  plaintiff's  ship  and  seizing  and  converting 
his  goods,  the  defendants  justified  under  a  fieri  facias,  to  which  plaintiff  replied  de  injuria, 
absque  residuo  causic,  and  new  assigned  that  defendants  entered  the  ship  and  took  the 
goods  for  other  purposes  than  those  mentioned  in  the  plea;  it  was  held  that  the  virtute 

(h)  In  an  execution  against  one  of  two  divided;  Johnson  v.  Evans,   1  D.  &  L.  935; 

joint  tenants,  sheiifF  should  seize  the  whole  of  and  see  also  Garbett  v.  Veale,  5  Q.  B.  408  ; 

the  property  which  is  the  subject  of  the  joint  Burnell  v.  Hunt,  Arch,  by  Chit.  8th  edit, 

tenancy,  but  sell  only  defendant's  moiety  ua-  583. 
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cujus  was  put  in  issue,  and  that  it  was  competent  to  the  judge  to  leave  it  to  the  jury  to 
say  whether  the  goods  were  bona  fide  taken  under  the  writ,  or  whether  the  execution 
was  resorted  to  as  a  colour  for  taking  them,  to  evade  payment  of  freight,  to  which  they 
would  have  been  liable,  had  defendants  accepted  them  under  the  bill  of  lading,  and  not 
to  effect  a  sale  by  virtue  of  the  writ ;  Lucas  v.  Nockels,  4  Bing.  729 ;  affirmed  in  error, 
10  B.  &  C.  157;  recognized  in  Ransford  v.  Copeland,  6  A.  &  E.  485.  Semble,  de 
injuria  does  not  in  general  put  in  issue  defendant's  motive,  2  M.  &  W.  798.  The 
plaintiff  might  reply  (as  against  all  but  a  sheriff  or  his  bailiff,)  that  the  writ  of  execution 
was  set  aside  by  rule  of  court;  form,  Src,  Jones  v.  Williams,  8  M.  5c  W.  356;  ante, 
742.  The  allegation  in  the  plea  that  the  "  outer  door  was  open,"  is  put  in  issue  by  de 
injuria ;  see  Kerby  v.  Denby,  1  M.  &  W.  336.  Excuse  for  breaking  open  an  outer  door, 
Fiigh  v.  Griffith,  7  A.  &  E.  840;  ante,  773,  n.  (/).  Where  the  fieri  facias  is  against  the 
goods  of  a  third  person  and  the  defendants  entered  plaintiff's  house,  a  replication  "  that 
the  goods  were  and  each  of  them  was  the  goods  of  the  plaintiff,"  denying  that  the  judg- 
ment debtor  had  any  goods  in  plaintiff's  house,  would  be  a  good  answer  to  the  plea,  but 
would  admit  the  judgment  and  execution  ;  see  Jones  v.  Brown,  1  Bing.  N.  C.  489,  per 
Tindal,  C.  J.  But  de  injuria  would  be  a  better  replication,  as  that  would  put  in  issue 
not  only  the  above  facts,  but  also  whether  or  not  the  seizure  was  under  the  warrant, 
Carnabi/  v.  Welby,  supra.  Form  of  replication  that  a  writ  of  error  was  allowed  before 
the  fieri  facias,  Belshaic  v.  Marshall,  4  B.  &  Ad.  336 ;  and  see  Perkins  v.  Pympton,  7 
Bing.  676. 


TENANCY  IN  COMMON. 


A  license  from  one  who  is  tenant  in  common  with  the  plaintiff  to  commit  the  ti-es* 
passes  complained  of,  may  be  pleaded ;  the  plea  denying  the  close  to  be  the  plaintiff's, 
ante,  748,  does  not  put  in  issue  the  plaintiff's  exclusive  possession  of  it ;  Wilkinson  v. 
Haggarth,  Q.  B.  Jan.  18,  1847. 

WAYS. 

Obs.  See  declaration,  &c.  in  case  for  disturbing  a  right  of  way,  and  notes,  ante,  632. 
See  2  &  3  Will.  4,  c.  71 ;  1  Chit.  PI.  tit.  "  Prescription ;"  Gale  and  Whateley 
on  Easements.     Before  that  statute  a  right  of  way  could  only  be  claimed  on  the 
ground  of  its  having  existed  continuously  from  time   immemorial.     But  this 
continuity  of  enjoyment  could  be  defeated  by  evidence  of  any  fact,  (such  as 
unity  of  seisin  at  any  time  of  tlie  several  properties  in  the  same  person),  which 
actually  negatived  it.     To  obviate  this,  the  pica  of  non-existing  grant  of  way 
from  a  former  freeholder  was  adopted.     See  Blewitt  v.  Tregonning,  3  A.  &  E. 
554,  on  proof  that  the  pretended  grantor  and  grantee,  (for  it  was  necessary  to 
mention  names,   Hendy  v.   Stevenson',  10  East,   55),  were  concurrently  free- 
holders, with  evidence  of  long  enjoyment  of  the  way,  the  grant  of  the  latter  was 
presumed ;  see  1  Saund.  323  a. 
These  difficulties  arc  obviated  by  the  2nd  and  4th  sections  of  the  statute,  (cited 
ante,  512  and  622,  obs.),  which  provide  that  proof  of  enjoyment  for  twenty  years 
next  before  suit,  (but  for  no  less  time,  s.  6),  as  of  right,  ( post,  778,  n.  (o) ),  and 
without  adverse  {Carr  v.  Foster,  3  Q.  B.  581),  interruption  acquiesced  in  for  a 
whole  year,  (s.  4),  shall  not  only  be  deemed  presumptive  evidence  of  tlie  right, 
(unless  in  the  case  of  a  tenancy  for  life,  disability  from  infancy,  &c.),  but  shall 
not  be  defeated  merely  by  showing  that  the  enjoyment^/s/  took  ])lace  at  a  time 
prior  to  that  period,  and  that  a  forty  years  such  user  shall  confer  an  absolute 
right,  (even   against   disabilities,  s.  7),  unless   it   was   originally   granted   by 
writing,  or  unless  in  the  case  of  a  tenancy  for  life,  (s.  8,  post,  780,  Form  3 ; 
Clayton  v.  Corby,  2  Q.  B.  817). 
The  mode  of  pleading  is  pointed  out  by  the  5th  section,  which  provides  that  "  in 
all  pleadings  wherein  before  the  passing  of  this  act  it  would  have  been  necessary 
to  allege  the  right  to  have  existed//o//j  time  immemorial,  it  shall  be  sufficient  to 
allege  the  enjoyment  thereof  as  of  right,  by  the  occupiers  of  the  tenements  in 
respect  whereof  the  same  is  claimed,  for  and  during  such  of  the  periods  men- 
tioned in  this  act  as  may  be  applicable  to  the  case,  and  without  claiming  in  the 
name  or  right  of  the  owner  of  the  fee  as  is  now  usually  done  ;  and  if  the  other 
party  shall  intend  to  rely  on  any  proviso,  exception,  incapacity,  disubility,  con' 
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tract,  agreement  or  other  matter  hereinbefore  mentioned,  or  on  any  other  cause 
or  matter  of  fact  or  of  lav/  not  Inconsistent  wiih  the  simple  fact  of  enjoyment,  the 
same  shall  be  specially  alleged  and  set  forth  in  answer  to  the  allegation  of  the 
party  claiming,  and  shall  not  be  received  in  evidence  on  any  general  traverse  or 
denial  of  such  allegation." 

The  6th  section  enacts  "  that  in  the  several  cases  mentioned  in  and  provided  for 
by  this  act,  no  presumption  shall  be  allowed  or  made  in  favour  or  support  of  any 
claim,  iipon  proof  of  the  exercise  or  enjoyment  of  the  right  or  matter  claimed 
for  any  less  period  of  time  or  number  of  years  than  for  such  period  or  number 
mentioned  in  this  act,  as  may  be  applicable  to  the  case  and  to  the  nature  of  the 
claim." 

The  7th  section  provides  "  that  the  time  during  which  any  person  otherwise 
capable  of  resisting  any  claim  to  any  of  the  matters  before  mentioned  shall  have 
been  or  shall  be  an  infant,  idiot,  non  compos  mentis,  feme  covert  or  tenant  for 
life,  or  during  which  any  action  or  suit  shall  have  been  pending,  and  which  shall 
have  been  diligently  prosecuted  until  abated  by  the  death  of  any  party  or  parties 
thereto,  shall  be  excluded  in  the  computation  of  the  periods  hereinbefore  men- 
tioned, except  only  in  cases  where  the  right  or  claim  is  hereby  declared  to  be 
absolute  and  indefeasible." 

By  section  8,  "  Avhen  any  land  or  water,  upon,  over  or  from  which  any  such  way 
or  other  convenient  watercourse  or  use  of  water  shall  have  been  or  shall  be  en- 
joyed or  derived,  hath  been  or  shall  be  held  under  or  by  virtue  of  any  term  of 
life,  or  any  term  of  years  exceeding  three  years  from  the  granting  thereof,  the 
time  of  the  enjoyment  of  any  such  waj-  or  other  ^|iatter  as  herein  last  before 
mentioned,  during  the  continuance  of  such  terms,  shall  be  excluded  in  the  com- 
putation of  the  said  period  of  forty  years,  in  case  the  claim  shall  within  three 
years  next  after  the  end  or  soonest  determination  of  such  term,  be  resisted  by 
any  person  entitled  to  any  reversion  expectant  on  the  determination  thereof." 

The  judgment  delivered  by  Parke,  B.,  in  Bright  v.  Walker,  1  C.  M.  &  Rob.  211, 
forms  a  valuable  commentary  upon  the  Prescription  Act,  especially  in  reference 
to  the  extent  to  which  an  adverse  user  of  a  right  of  way  will  bind  the  lessee  and 
the  reversioner  of  the  land  over  which  the  way  passes.  In  that  case  a  way  had 
been  used  adversely  for  twenty  years  over  land  in  the  possession  of  a  lessee,  who 
held  a  lease  for  lives  granted  by  the  bishop  of  Worcester,  and  it  was  held  that 
this  user  gave  no  right  either  as  against  the  bishop  or  the  see,  nor  even  against 
the  bishop's  lessee.  "  No  right  is  gained  against  the  bishop,  for  whatever  con- 
struction is  put  on  the  7th  section,  it  admits  of  no  doubt  under  the  8th.  It  is 
quite  certain  that  an  enjoyment  of  forty  years  instead  of  twenty  would  have 
given  no  title  tigainst  the  bisliop,  as  he  might  dispute  the  right  at  any  time 
within  three  years  after  the  expiration  of  the  lease,  and  if  the  lease  for  life  be 
excluded  from  the  longer  period  as  agaiast  the  bishop,  it  certainly  must  from  the 
shorter.  Therefore  this  possession  of  twenty  years  gives  no  title  as  against  the 
bishop,  and  cannot  afiect  the  right  of  the  see ;  and  we  think  that  no  title  at  all 
is  gained  by  an  user  which  does  not  give  a  valid  title  against  all,  and  per- 
manently affect  the  see.  Before  the  statute,  this  possession  would  indeed  have 
been  evidence  to  support  a  plea  or  claim  b}'  non-existing  grant  from  the  termor 
in  the  locus  in  quo,  to  the  termor  under  whom  the  plaintiff  claims,  though  such 
a  claim  was  by  no  means  a  matter  of  ordinary  occurrence,  and  in  practice  the 
usual  course  was  to  state  a  grant  by  an  owner  in  fee  to  an  owner  in  fee.  But 
since  the  statute  such  a  qualified  right  is  not  given  b}'  an  enjoyment  for  twenty 
years.  For,  in  the  first  place,  the  statute  is  for  shortening  the  time  of  prescrip- 
tion, and  if  the  periods  mentioned  in  it  are  to  be  deemed  new  time  of  prescrip- 
tion, it  must  have  been  intended  that  the  enjoyment  for  those  periods  should 
give  a  good  title  against  all,  for  titles  by  immemorial  prescription  are  absolute 
and  valid  against  all.  They  are  such  as  absolutely  bind  the  land  in  fee.  And 
in  the  next  place  the  statute  no  where  contains  any  intimation  that  there  may 
be  different  classes  of  rights,  qualified  and  absolute,  valid  as  to  some  persons  and 
invalid  as  to  others.  From  hence  we  are  led  to  conclude  that  an  enjoyment  of 
twenty  years,  if  it  give  not  a  good  title  against  all,  gives  no  good  title  at  all,  and 
as  it  is  clear  that  tbis  enjoyment,  whilst  the  land  was  held  by  a  tenant  for  life, 
cannot  affect  the  reversion  in  the  bishop  now,  and  therefore  is  not  good  against 
every  one,  it  is  not  good  as  against  any  one,  and  therefore  not  against  the  defend- 
ant. This  view  of  the  case  derives  confirmation  from  the  7th  section,  which,  it 
is  to  be  observed,  excludes  in  express  terms  the  time  that  the  person  who  is 
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capable  of  resisting  the  claim  to  the  way  is  tenant  for  life.  During  the  period 
of  a  tenancy  for  life,  the  exercise  of  an  easement  will  not  aflect  tlie  fee.  In 
order  to  do  that  there  must  be  that  period  of  enjoyment  against  an  owner  of  the 
fee.  The  conclusion  therefore  to  which  we  have  arrived  is,  that  the  statute 
gives  no  right  from  the  enjoyment  tiiat  has  taken  place;  and  as  section  6 
forbids  a  presumption  in  favour  of  a  claim  to  be  drawn  from  a  less  period  of  en- 
joyment than  that  prescribed  by  the  statute,  and  as  more  than  twenty  years  is 
required  in  this  case  to  give  a  right,  the  jury  could  not  have  been  directed  to 
presume  a  grant  by  one  of  the  termors  to  the  other  by  the  proof  of  possession 
alone.  Of  course  nothing  that  has  been  said  by  tlie  Court,  and  certainly 
nothing  in  the  statute,  will  prevent  the  operation  of  an  actual  grant  by  one 
lessee  to  the  other,  proved  by  the  deed  itself,  or  upon  proof  of  its  loss  by 
secondary  evidence,  nor  prevent  the  jury  from  taking  the  possession  into  con- 
sideration with  other  circumstances  as  evidence  of  a  grant,  which  they  may  still 
find  to  have  been  made  if  they  are  satisfied  that  it  was  made  in  point  of  fact," 

Upon  a  plea  of  forty  years'  enjoyment  of  a  way,  evidence  may  be  given  of  user 
more  than  forty  years  back,  as  some  evidence  as  to  the  state  of  things  at  the 
distance  of  forty  years;  and  it  was  observed  by  Littledale,  J.,  "  If  evidence  of 
user  beyond  forty  years  were  to  be  excluded,  it  might  be  that  after  the  case  had 
been  established  as  far  as  thirty-eight  years  back,  a  discontinuance  of  proof 
might  occur  as  to  the  two  or  three  precediug  years,  and  the  party  might  fail, 
because  he  was  unable  to  carry  his  case  on  without  going  to  the  distance  of 
fortj'-one;"  Lawsdii  v.  Laugley,  4  Ad.  &  E.  890. 

The  defendant  succeeding  on  a  plea  of  right  of  way  pleaded  to  the  whole  declara- 
tion, is  entitled  to  the  postea  and  general  costs,  as  having  substantially  suc- 
ceeded, although  the  plaintiff  succeed  on  plea  of  not  guilty,  and  a  plea  denying 
the  close  was  the  plaintiffs;  Stalcy  v.  Long,  3  Bing.  N.  C.  781. 


1.  Plea  {under  2  ^y  3  Will.  4,  c.  71),  of  a  private  Right  of  Way 
enjoyed  for  twenty  Years,  (i) 

1.  Not  guilty,  ante,  714.  2.  Denial  that  close  was  plaintiff's,  ante,  748, 
Form  1]  3.  And  for  a  further  plea  in  this  behalf  (j)  the  defendant  saith  that 
for  the  full  period  of  twenty  (Jc)  years  next  (/)  preceding  the  commencement 
of  this  suit,  (/h)  the  respective  occupiers  for  the  time  being  (»i)  of  a  certain 
close  called  *'  Woodcrofts,"  or,  "  a  certain  messuage"  called  "  Hinton  Lodge," 
[4-c.  as  the  case  may  he,']  situate  in  the  parish  of  ['•  Catherington,"]  in  the 
county  of  ["  Hants,"]  ["  and  adjoining  the  said  close  in  which  &c."  if  the  fact 


(i)  See  forms,  &c.,  Payne  v.  Sbeddon,  1  action.  See  H'nrd  v.  RohiHs,  15  M.&  W. 240. 

M.  &  Rob.  382;  J.mes  v. 'Price,  3  li.  N.  C.  (m)  It  is  sufficient  to  allege  an  user  for 

52.     Justification  by  trustees  of  a  road  under  twenty  years  before  the  commencement  of  the 

a  local  act  Ut  make  a  new  road;  Lhler  v.  suit;  it  would  be  incoirect  lo  allege  it  to  have 

Lohleu,  7  A.  it  E.  124.  been    for  twenty  years  before  the  ties|)as>es 

(j)  If  all  llie  trespaf^ses  charged  in  the  de-  complained  of;    Wright  \.  Williums,  \  Si.  ic 

claraiion  are  not  justified,  confioe  the  plea  to  W.  77  ;  Hichards  v.  Fru,  7  A.  &  K.  698. 

the  residue.  'I"'>e  effect  of  the  statute  is  tn  lejialiie,  by  re- 

(k)   The  plea  claiming  by  virtue  of  forty  lation   back,  all   acts  wiihin    the    p  escrili«d 

years'   enjoyment    will    be    precisely    .similar  pcrioJ,    if  sui  h    peiiod    el-ipsed    belore   suil, 

lo   the    above,    only    substituting    the   word  aliiioiigh   at  the  lime   they   wt-re   comcuiited 

form   for    tueiitij.     A   previous   user  of    fifty  ihey  were  trespasses,  and  might  be  so  trtaled, 

years  not  cat riecl  later  than  four  years  before  if,  when  the  yciion  was  bronghi.  there  had 

suit,    will  not  suppoit  such  a  plea;    Parker  not  been  an  enjoymtnl  for  liie  nquisite  lenn. 

V.  Mitchell,  11  A.  A:  E.  788.  (h)   lustea.i  of  alleam.'.   il'c  nifl.t  iiere  to 

(0  The    word    "   next"    is    not   essential  have  existed  from  time  inimeo.mul.  it  is  now 

here;  Jones   v.    Price,   3    Bing.    N.    C.    52.  surtirienl  lo  allege  the  enioymeni  as  of  rij-ht 

Though   by  the   4th  section  of  the   Prescrip-  by  the  occupiers  of  the  tenement  for  twenty 

tion  Act,  (cited  ante,  512.  obs.),  the  twenty  or   foity  (as  the  case  may  be)  years;  2  &  3 

years  must  be  counted  as  those  next  before  the  Will.  4,  c.  71,  s.  5,  supra,  obs. 
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he  clearly  so,']  actually  had  used  and  enjoyed,  and  were  respectively  accus- 
tomed to  use  and  enjoy,  as  of  right  (o)  and  without  interruption  (  j^)  i"  respect 
of  such  occupation,  a  certain  way  for  themselves  and  their  servants  to  go, 
return,  pass  and  repass  on  foot,  and  with  horses  and  other  cattle,  and  with 
waggons  and  other  carriages  (q)  from  (r)  the  said  close  called  ["  Wood- 
crofts,"]  towards,  unto,  {s)  into,  through,  over  and  along  the  said  close  in 
which,  &c.,  and  from  thence  unto  and  into  a  certain  common  king's  high- 
way in  the  county  aforesaid,  and  so  from  thence  back  again  from  the  said 
king's  highway  towards  and  unto  and  into  and  through  the  said  close  in 
which,  &c.,  unto  and  into  the  said  close  called  ["  Woodcrofts,"]  at  all  times  of 
the  year,  (t)  at  his  and  their  free  will  and  pleasure  as  to  the  said  close  called 
["  Woodcrofts"]  belonging  and  appertaining;  and  the  defendant  saith  that 


(o)  The  words  "  as  of  right"  are  essential 
here,  and  the  omission  would  not  be  cured  by 
verdict;  fhlford  v.  Haiikinson,  5  Q.  B.  584. 
"  If  the  way  has  been  enjoyed  by  the  claim- 
ant, not  openly  and  in  the  manner  a  person 
rightfully  entitled  would  have  used  it,  but  by 
stealth  as  a  trespasser  would  have  done, — if 
he  should  have  occasionally  asked  the  per- 
mission of  the  occupier  of  the  land, — no  title 
would  be  acquired,  because  it  was  not  en- 
joyed '  as  of  right ;'  for  the  same  reason  it 
would  not,  if  there  had  been  unity  of  pnsses' 
sion  during  all  or  part  of  the  time,  for  then 
the  claimant  would  not  have  enjoyed  '  as  of 
right'  the  easement,  but  the  soil  itself;" 
Bright  V.  Walker,  1  C.  M.  &  R.  211. 

(  /))  See  post,  780,  note  (c). 

(5)  Evidence  of  enjoyment  with  all  man- 
ner of  carriages  does  not  necessarily  prove  a 
right  of  way  for  all  manner  of  cattle  ;  but  it 
is  evidence  of  a  drift  way,  for  the  jury  to 
consider  together  with  the  other  evidence ;  for 
the  extent  of  the  usage  is  evidence  of  a  right 
only  commensurate  with  the  user;  BuUard 
V.  Dyson,  1  Taunt.  279. 

(r)  The  distinction  is  between  a  public 
and  private  way.  The  termini  of  the  former 
need  not  be  stated;  aliter,  in  the  case  of  pri- 
vate ways;  Com.  Dig.  Chimin,  D.  2;  Bac. 
Ab.  Highways,  C. ;  2  Sauud.  158  d.  But  it 
is  not  necessary  to  describe  all  the  closes  in- 
tervening between  the  two  termini.  There- 
fore where  the  claim  was  in  the  form  in  the 
text,  and  it  appeared  that  the  way  was  from 
plaintiff's  close  over  land  of  third  persons  and 
thence  into  the  defendant's  close,  ike,  it  was 
held  that  the  plea  was  sufficiently  proved ; 
Simpson  v.  Lewthwaite,  3  B.  2oA.  226  ;  Dun- 
can v.  Louch,  6  Q.  B.  904. 

(s)  There  is  no  rule  that  lays  down  that 
because  a  road  forms  an  acute  angle  in  order 
to  reach  a  terminus,  it  does  not  lead  "towards 
and  unto"'  the  terminus ;  Rex  v.  Marchioness 
of  Douiushire,  4  Ad.  &  E.  232,  240. 

(0  If  the  user  and  right  be  limited  to  par- 
ticular periods  or  purposes,  the  plea  must 
slate  the  fact  accordingly.  A  right  of  way 
for  agricultural  purposes  is  a  limited  and  qua- 


lified right  of  way,  and  does  not  necessarily 
confer  a  right  to  use  such  way  for  general  and 
universal  purposes;  Jackson  v.Stacey,  Holt, 
N.  P.  R.  455  ;  Cowling  v.  Higginson,  4  M. 
&  W.  245.  Right  of  way  to  carry  minerals ; 
Monmouthshire  Canal  Company  v.  Harford, 
1  C.  M.  &  R.  614;  David  v.  Kingscote,6 
M.  &  W.  174. 

By  the  New  Rules,  tit.  Trespass  : — 

"  4.  Where  in  an  action  of  trespass  qiiare 
clausum  f regit  the  defendant  pleads  a  right 
of  tcay  with  carriages  and  cattle  and  on  foot 
in  the  same  plea,  and  issue  is  taken  thereon, 
the  plea  shall  be  taken  »listributively,  and  if 
the  right  of  way  with  cattle  or  on  foot  only 
shall  ,be  found  by  the  jury,  a  verdict  shall 
pass  for  the  defendant  in  respect  of  such  of 
the  trespasses  proved  as  shall  be  justified  by 
the  right  of  way  so  found,  and  for  the  plaintiff 
in  respect  of  such  of  the  trespasses  as  shall 
not  be  so  justified." 

"  6.  And  in  all  actions  in  which  such  right 
of  way  or  common  as  aforesaid,  or  other  simi- 
lar right  is  so  pleaded,  that  the  allegations  as 
to  the  extent  of  the  right  are  capable  of  being 
construed  distributively,  they  shall  be  taken 
distributively." 

And  the  Rules  prescribe  "  that  pleas  of  .a 
light  of  way  over  the  locus  in  quo,  varying  the 
termini  or  the  purposes,  are  not  to  be  allowed." 
Upon  a  plea  of  right  of  way  to  fetch  water 
and  goods  from  a  river,  the  jury  having  found 
the  right  to  fetch  water  and  negatived  the 
right  to  fetch  goods,  the  Court  ordered  judg- 
ment to  be  entered  for  defendant  as  to  the 
right  to  fetch  water,  and  for  the  plaintiff  as 
to  the  right  to  fetch  goods  ;  Knight  v.  Woore, 
3  Bing.  N.  C.  3  ;  Phythian  v.  White,  1  M. 
6i  W.  216.  To  enable  the  verdict  to  be  en- 
tered distributively,  the  plea  must  contain 
within  itself  the  right  found  by  the  jury;  a 
general  right  of  way  will  not,  in  this  sense,  in- 
clude a  right  for  carting  timber  only,  Higham 
v.  Ruhbett,  5  B.  N.  C.  627 ;  S.  C.  7  Dowl. 
653 ;  nor  will  a  claim  of  a  right  of  way  to 
lead  and  carry  auay  manure  include  a  right 
of  way  on  foot  and  for  horses  and  cattle  ; 
Brnnlon  v.  Hall,  1  Q.  B.  792. 
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during  part  of  the  said  period  of  twenty  years,  to  wit,  at  the  said  several 
times  when,  &c.,  he  was  the  occupier  of  the  said  close  called  ["  Woodcrofts"]; 
and  the  defendant  being  such  occupier,  and  having  occasion  and  being  so 
entitled  to  use  the  said  way,  did  at  the  said  times,  when,  &c.,  with  his 
servants  and  with  his  horses  and  other  cattle,  and  his  waggons  and  other 
carriages,  pass  and  repass,  in,  by,  through  and  along  the  said  way  from  the 
said  close  called  ["  Woodcrofts,"]  into,  through,  over  and  along  the  said 
close  in  which,  &c.,  (u)  towards  and  unto  and  into  the  said  highway,  and  so 
from  thence  back  again,  in,  by,  through  and  along  the  said  way  unto  and 
into  the  said  close  called  ["  Woodcrofts,"]  (x)  using  the  said  way  there  for 
the  purpose,  and  upon  the  occasion  aforesaid,  as  he  lawfully  might  for  the 
cause  aforesaid ;  and  in  so  doing  (y)  the  said  defendant,  at  the  said  times 
when,  &c.,  with  feet  in  walking,  and  with  the  feet  of  the  said  horses  and 
other  cattle,  and  the  wheels  of  the  said  waggons  and  other  carriages,  un- 
avoidably trod  down,  trampled  upon,  consumed  and  spoiled  a  little  of  the 
grass  and  herbage  then  growing  and  being  in  the  said  close  in  which,  &c., 
and  subverted,  damaged  and  spoiled  the  earth  and  soil  of  the  same  close,  and 
the  said  cattle  at  the  said  several  times  when,  &c.,  in  passing  and  repassing 
along  the  said  way,  by  stealth  and  morsels,  and  against  the  will  of  the  said 
defendant,  eat  up  and  depastured  a  little  of  the  grass  and  herbage  then 
growing  in  the  said  way  in  the  said  close  in  which.  Sec.  :  and  because  the 
said  fences,  gates,  stakes  and  posts  in  the  declaration  mentioned  (m)  before 
the  said  several  times  when,  &c.,  had  been  wrongfully  put  and  erected,  and 
were  then  standing  in  and  across  the  said  way  and  obstructing  the  same,  so 
that  without  digging  up,  pulling  up,  breaking  down,  throwing  down,  prostrat- 
ing and  destroying  the  said  fences,  gates,  stakes  and  posts  respectively,  the 
said  defendant  could  not  then  pass  and  repass  with  the  said  cattle  and  car- 
riages into  and  along  the  said  close  in  which,  &c.,  in  the  said  way  there  as 
he  ought  to  have  done,  the  said  defendant  at  the  said  several  times  when, 
&c.,  in  order  to  remove  the  said  obstructions,  dug  up,  pulled  up,  broke 
down,  threw  down,  prostrated  and  destroyed  the  said  fences,  gates,  stakes 
and  posts  in  the  said  declaration  mentioned,  and  took  and  carried  the  said 
fences,  gates,  stakes  and  posts  to  a  small  and  convenient  distance,  and  there 
left  the  same  for  the  use  of  the  plaintiff",  doing  no  unnecessary  damage  to  the 
plaintiff  on  those  occasions,  which  are  the  same  supposed  trespasses  whereof 
the  plaintiff  hath  above  complained  against  the  defendant;  and  this  he  is 
ready  to  verify.  (2) 

(u)  Proof  of  a  way  over  avy  part  of  the  L.  J.  72,  Q.  B.                              j      .    i      i 

close  will  support  this  allegation,  and  plaintiff  (x)  Cannot  go  upon  the  defendants  land 

must  new  assign  if  he  goes  for  damages  for  out  of  the  way  because  ihe  way  is  impassable  ; 

destroying   the    posts,  &c..   they    not   being  BuUard  v.  Harrison,  4  M.^Se\.3'67 ,   latilor 

situated  on  the  way  in  question;    ]yebber  v.  v.  U'liitehead,  2   Dougl.  415;  iiliter,  in  lb« 

Uparkes,  10  J\I.  &  W.  485 ;  and  see  Smith  v.  case  of  a  public  way. 

Roi/sJoH,8M.&W.381,citeda»iJe.obs.750;  (./)  Of  course   the    following    allegations 

Wood  V.  Wedgwood,  2  U.  &  L.  809  ;  S.  C.  will  depend  upon  the  form  of  the  declaration. 

2  Com.  13.  276;  Bracegirdle  v.  Peacock,  15  (:)  Add  a  plea  claiming  by  virtue  of  forty 
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2.  Replication  to  the  above  Plea,  denying  the  Right  of  Wag.  (a) 
Commencement,  ante,  23.]  —  Saith  that  for  the  full  period  of  twenty 
years  next  before  the  commencement  of  this  suit,  the  respective  occupiers 
for  the  time  being  of  the  said  close  called  ["  Woodcrofts"]  did  not  actually 
have,  use  or  enjoy,  nor  were  they  respectively  accustomed  to  use  or  enjoy  as 
of  right  (b)  and  without  interruption  (c)  the  said  supposed  way  for  themselves 
and  their  servants  to  go,  return,  pass  and  repass  on  foot  and  with  horses 
and  other  cattle  [SfC.  traversing  the  right  of  way  conjunctively  as  laid,  ending 
with  the  words  "  as  to  the  said  close  belonging  and  appertaining"]  in  manner 

and  form  as  the  defendant  hath  in  the  said plea  alleged ;  and  this  the 

plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


3.  Replication  {to  a  Plea  of  Forty  Years'  Enjoyment  of  a  Way), 
that  the  Plaintiff  was  a  Tenant  for  Life. 

Wright  v.  Williams,  1  M.  &  W.  77. 

By  2  &  3  Will.  4,  c.  76,  s.  8,  "  when  any  land  or  water,  upon,  over,  or  from  which 
any  such  wai/  or  other  convenient  watercourse  or  use  of  water  shall  have  been  or  shall 
be  enjoyed  or  derived,  hath  been  or  shall  be  held  under  or  by  virtue  of  any  term  of 
life,  or  any  term  of  years  exceeding  three  years  from  the  gi-anting  thereof,  the  time  of 
the  enjoyment  of  any  such  way  or  other  matter  as  herein  last  before  mentioned,  during 
the  continuance  of  such  term,  shall  be  excluded  in  the  computation  of  the  said  period 
of  forty  years,  in  case  the  claim  shall  within  three  years  next  after  the  end  or  sooner 


years'  enjoyment;  other  pleas  should  also  be 
added,  one  claiming  the  right  by  non-existing 
grant,  post,  Form  4,  if  it  be  probable  that  the 
right  really  claimed  may  be  defeated  by  any 
facts,  sucli  as  unity  of  possession,  which  shows 
that  theie  has  not  been  a  continuous  enjoy- 
ment as  of  right  for  the  twenty  years.  See 
Ouley  V.  Gardiner,  A  M.  6c  W.  501.  Another 
plea  may  sometimes  be  judiciously  added 
claiming  the  right  immemorially ;  post,  Form 
5,  p.  781. 

(a)  The  plaintiff  might  also  deny  that 
"  the  said  fences,  &c.  and  posts  were  erected 
or  standing,  or  were  they  in,  upon  or  across 
any  part  of  the  said  footway,"  &c.,  and  also 
new  assign  extra  viam  ;  may  deny  that  de- 
fendant was  the  occupier  of  the  close  in  re- 
spect of  which  the  way  was  claimed  at  tiie 
times  the  trespasses  were  committed,  or  may 
traverse  as  above  the  right  of  way.  Under 
this  traverse  the  plaintiff  may  show,  without 
new  assigning,  that  the  defendant  had  a  right 
of  way  for  ceitain  purposes  only,  and  that  he 
used  it  for  other  purposes,  Coulinf^  v.  Higgin- 
son,  4  M .  &  W.  245 ;  or  that  the  way  claimed 
has  been  extinguished  by  unity  of  possession, 
Onley\.  Gardiner,  4  M.  &  W.  496  ;  Clayton 
V.  Corby,  2  Q.  13.  815.  And  the  same  ap- 
plies to  a  similar  traverse  of  the  forty  years' 
plea,  Clay  v.  Shackery,  2  M.  &  Rob.  244  ; 
England  v.  Wall,  IO'M.  &  W.  701.    The 


plaintiff  also  might  show  under  this  traverse 
any  fact  inconsistent  with  the  enjoyment  of 
the  way  "  as  of  right,''  such  as  that  it  was 
enjoyed  by  stealth,  as  a  trespasser  would  have 
done,  or  by  grant.  Bright  v.  Walker,  1  CM. 
&  R.  211 ;  or  in  the  absence  or  ignorance  of 
the  oarties  interested  in  opposing  the  claim, 
ibid!sxDd  Beasley  v.  Clarke,  2  B.  N.  C.  705  ; 
or  by  leave  occasionally  asked,  post,  782,  Form 
8.  The  principle  and  decisions  upon  the  sta- 
tute 2  \  ;^  Will.  4,  in  regard  to  the  effect 
and  operation  of  the  general  denial  of  the 
right  of  way  are  noticed,  ante,  778,  note  (o) . 
As  10  replying  specially  the  exceptions  in  the 
statute,  see  id. ;  Wright  v.  Williams,  1  M.  & 
VV.  77.  According  to  the  cases  it  is  rarely 
necessary  to  reply  specially.  De  Injuria  ge- 
7ieratly  cannot  be  replied;  ante,  718,  obs. ; 
a7ite,  43,  Form  4.  Where  there  is  an  un- 
doubted right  of  way,  but  the  defendant  has 
deviated  from  the  track,  or  been  guilty  of 
excess,  the  plaintiff  should  neiu  assign,  as  ante, 
768,  Form  1  ;  see  id.  note,  as  to  replying 
excess. 

(b)  See  ante,  778,  note  (o). 

(c)  The  interruption  to  defeat  a  prescrip- 
tive right  must  be  an  adverse  interruption,  not 
a  mere  discontinuance  of  user  by  the  claimant, 
and  this  is  a  question  for  the  jury;  Carr  v. 
Foster,  3  Q.B.  581. 
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determination  of  such  term,  be  resisted  by  any  person  entitled  to  any  reversion  expec- 
tant on  the  determination  thereof."  A  replication  of  a  life  estate  under  this  act  must 
show  that  the  plaintiff  is  the  person  entitled  to  the  reversion  expectant  on  the  determi- 
nation of  the  life  estate  ;  Wright  v.  Williams,  supra.  A  tenancy  for  life  during  aui/ 
portion  of  the  tioenli/  yeai's  for  which  the  way  has  been  enjoyed,  as  stated  in  the  plea, 
prevents  the  full  period  of  twenty  years  being  computed  either  as  against  the  tenant 
for  life  or  even  his  lessee,  though  the  latter  may  have  acquiesced  in  the  user  of  the 
way,  Bright  X.  Walker,  1  C.  M.  &  R.  211;  but  the  defendant  may  rejoin  that  the 
enjoyment  was  either  wholly  before  the  tenancy  for  life,  if  it  be  still  subsisting,  or  partly 
before  and  partly  after,  if  it  be  ended.  See  forms  of  these  pleadings,  Clai/ton  v.  Corby, 
2  Q.  B.  817.  During  the  period  of  a  tenancy  for  life  no  exercise  of  an  easement  will 
affect  the  fee. 


4.  Plea  of  a  Right  of  Way  hy  Grant,  S^c. 

Thei'e  is  nothing  in  the  Prescription  Act  to  interfere  with  a  claim  of  a  right  of  way 
by  express  grfln^  whether  by  will  (as  to  which  see  WlwUeyv.  Thompson,  1  B.  &  P.  371,) 
or  by  deed,  Campbell  v.  Wilson,  8  East.  294;  Senhouse  v.  Christian,  1  T.  II.  561.  Where 
there  is  reason  to  fear  that  a  prescriptive  right  of  way  has  been  extinguished  by  unity 
of  seisin,  it  would  then  be  advisable  to  insert  a  plea  claiming  by  non-existing  grant. 
Form,  evidence,  &c.,  Livet  v.  Wilson,  3  Bing.  115  ;  Pla7it  v.  James,  5  B.  &  Adol.  791 ; 
3  Chit.  Plead.  7th  edit.  393,  See  ante,  776,  obs.,  per  Parke,  B. ;  Harr.  Ind.  tit. 
"  Way  ;"  Liveft  v.  Wilson,  3  Bing.  115  ;  1  Saund.  323  a;  Flantv.James,  5  B.  &  Adol. 
791  ;  4  Ad.  &  E.  749,  765,  S.  C. ;  Blewitt  v.  Tregoiining,  3  Ad.  &■  E,  554.  Right 
of  way  under  a  local  act  and  award,  Logan  v.  Burton,  5B.  &C.  513;  Basset  v. 
Mitchell,  2  B.  iV  Ad.  99. 


5.  Right  of  Way  claimed  by  immemorial  Prescription. 

When  advisable  to  plead  this,  see  ante,  779,  note  {z),  and  775,  obs.;  forms,  Arlett  v. 
Ellis,  7  B.  &  C.  346  ;  Tapley  v.  Wainwright,  5  B.  &  Adol.  395 ;  and  see  in  general,  1 
Saund.  339  to353;  2  Saund.  1,  324.  It  is  necessary  in  this  plea  to  deduce  title  from  the 
freeholder,  or  to  justify  as  bis  servant,  and  then  to  prescribe  in  a  (jtie  estate,  that  is,  in 
right  of  the  freeholder's  "  and  those  whose  estate  he  had."  See  Att.-Gen.  v.  Gauntlctt, 
3  Y.  &  J.  93.  Before  the  Prescription  Act,  a  right  of  way  or  common,  or  other  easement 
or  profit,  to  bo  enjoyed  or  taken  in  the  soil  of  another,  could  not  be  established  without 
showing  that  it  existed  from  time  immemorial,  or,  in  pleading  language,  "  from  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary"  (being  in  legal  contemplation 
the  whole  jicriod  of  time  from  the  reign  of  King  Richard  the  First ;  see  the  recital  in 
the  act.)  It  is  true  that  the  Courts  held  that  proof  of  twenty  years  adverse  user  or 
enjoyment  of  the  easement  furnished  a  presumption  that  the  right  had  existed  from  time 
immemorial.  Still  this  presumption  was  subject  to  be  rebutted  by  evidence  that  at  any 
one  given  period  of  time  since  the  commencement  of  legal  memory  the  right  had 
become  extinguished,  as  by  unity  of  seisin  of  the  several  properties  in  the  same  person, 
and  thus  the  continuity  of  enjoyment/roffi  time  immemorial  bad  been  destroyed.  See 
SlumJ'ord  v.  Dunbar,  13  M.  &  VV.  822.  The  above  plea  is  therefore,  upon  a  traverse 
thereof,  always  open  to  defeat  at  the  trial,  by  this  proof.  It  was  to  obviate  this  diffi- 
culty that  it  became  the  practice  to  plead  a  right  of  way  by  what  was  termed  a  "  non- 
existing  grant.'     Ante,  Form  4. 

— ♦ — 

6.  Right  of  Way  of  Necessity. 

See  Forms,  &c.  3  Chit.  Plead.  7th  edit.  395  ;  Harr.  Ind.  «'  Way,"  XII.  3,  and  forms 
in  cases  there  cited. 

— ♦ — 

7.  New  Assignment  extra  vlam  ;  ante,  7G8. 
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8.  Replication  to  a  Plea  of  Twenty  Years  Enjoyment  of  a  Way,  that 
it  was  enjoyed  by  Leave  and  Licence  of  the  Plaintiff  extending 
over  the  whole  Time. 

See  Colchester  v.  Roberts,  4  M.  &  W.  769,  A  parol  licence  must  be  replied  to  a 
twenty  years'  plea,  if  it  cover  the  lohole  of  that  time,  because  under  such  a  licence 
the  party  may  be  said  to  enjoy  the  way  "  of  right  and  without  interruption"  for  the 
period  mentioned  in  the  plea,  ante,  780,  note  (a)  ;  and  therefore  the  replication  must  be 
in  confession  and  avoidance  ;   Tickle  v.  Broivn,  4  Ad.  &  E.  383. 

But  if  the  licence  has  been  renewed  from  time  to  time,  on  applications  by  the  de- 
fendant to  use  the  way  during  the  twenty  years,  then  since  every  time  such  applications 
were  made  the  occupiers  admitted  that  the  former  licence  had  expired,  and  that  the 
contlnnance  of  the  enjoyment  was  thereby  broken,  that  may  be  shown  on  a  simple 
traverse  of  the  twenty  years'  right;  Monmouth  Canal  Company  v.  Harford,  1  C.  M.  & 
R.  614. 

See  an  instance  of  a  replication  in  confession  and  avoidance  falhng  within  this  prin- 
ciple, and  showing  that  the  defendant  could  not  have  exercised  the  right  by  custom, 
prescription  or  grant,  Kinlock  v,  Neville,  6  M.  &  W.  795 . 

But  the  licence  must  be  in  writing  to  defeat  the  forty  years'  plea.  See  2  &  3  Will.  4, 
c.  72,  s.  2 ;  Tickle  v.  Brown,  supra.  Under  a  simple  denial,  therefore,  of  that  plea, 
the  plaintiff  may  show  that  the  previous  enjoyment  of  the  way  was  by  parol  licence ; 
Beasley  v.  Clark,  2  Bing.  N.  C.  709. 


9.  Plea  of  Justification  under  a  public  Right  of  Way. 

1.  Not  guilty,  ante,  714.]  2.  And  for  a  further  plea  in  this  behalf,  the 
defendant  saith  that  before  and  at  the  several  times  when,  &c.  there  was 
and  of  right  ought  to  have  been  a  certain  common  and  public  highway  (d) 
into,  through,  over  and  along  the  said  close  in  which,  &c.  for  all  the  liege 
subjects  of  our  lady  the  queen  to  go,  return,  pass  and  repass  on  foot  and 
with  horses  and  other  cattle  and  carriages,  at  all  times  of  the  year,  at  their 
free  will  and  pleasure ;  wherefore  the  defendant,  being  a  liege  subject  of 
our  lady  the  queen,  and  having  occasion  to  use  the  said  way,  did  at  the  said 
times,  when,  &c.  with  his  horses,  [Sfc.  proceed  as  in  Form  1,  ante,  778.] 


10.  Plea  justifying  trespassing  on  a  Railway  because  the  Company 
had  not  made  a  Communication  across  it  between  the  two  Parts  of 
Defendants  Field  which  the  Railway  had  severed. 

Grand  Junction  Railway  Company  v.  White,  8  M.  &  W.  214. 

(d)  See  notes,  ante,  111 ,  778.    The  plea  let  in  evidence  that  the  way  had  ceased  by  the 

for  a  footpath  will  be  similar,  substituting  the  award   of  inclosure  commissioners   under   a 

word  "footway" for"  highway," and  omitting  local  statute  ;   Williams  y.  Wilcox,  8A. &£. 

the  averments  about  horses,  cattle  and  car-  331. 
riages,  &c.   A  simple  denial  of  this  plea  would 
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11.  Replication  to  a  Plea  of  Right  of  Way  justifying  the  Removal 

of  Obstructions, — that  the  Obstruction  removed  was  a  Booth  which 

Plaintiff^  had  erected  at  a  Fair  under  a  Custom,  and   that   in 

erecting  the  Booth  the  Plaintiff  had  left  sufficient  Space  for  the 

Public  to  pass. 

Elwood  V.  Bxdloch,  6  Q.  B.  383. 


WATERCOURSE. 


1,  Plea  justifying  Trespass  quare  Clausum  Fregit  because  the  Occu- 
piers of  a  Mill  had  the  Easement  of  going  on  to  the  Close  to  repair 
Banks  of  a  Stream  which  flowed  to  the  Mill. 

Clay  V.  Thackrah,  9  C.  &  P.  47  j  S.  C.  2  Mood.  &  Rob.  244. 


2.  Plea  of  the  Right  to  fetch  Water  from  a  public  Pond, 
Manning  v.  Wasdale,  5  A.  &  E.  764. 


WEIRS. 


Plea  that  a  Weir  was  wrongfidly  erected  across  a  navigable  River, 

and  Law. 

Williams  v.  Wilcox,  8  A.  &  E.  314. 


(     784     ) 


DECLARATIONS  IN  EJECTMENT, 


Obs.  See  in  general  as  to  this  action,  Adams  on  Ejectment,  4th  ed. ;  3  Bl.  Com.,  and 
1  Chit.  PI.  7th  ed. ;  the  proceedings  may  be  thus  shortly  described:  A.,  the 
person  claiming  title  to  real  property,  delivers  to  B.,  the  person  in  possession,  a 
declaration  in  ejectment,  in  which  John  Doe  and  Richard  Roe  (two  fictitious 
persons,)  are  made  respectively  plaintiff  and  defendant,  and  in  which  .Tohn  Doe 
states  a  fictitious  demise  of  the  lands  in  question  from  A.  {the  real  claimant)  to 
himself  for  a  term  of  years,  upon  which  John  Doe  entered,  and  complains  of  an 
ouster  from  them  by  Richard  Roe  during  its  continuance.  To  this  declaration  is 
annexed  a  notice,  supposed  to  be  written  and  signed  by  Richard  Roe,  informing 
B.  {the  tenant)  of  the  proceedings,  and  advising  him  to  apply  to  the  Court  for 
permission  to  be  made  defendant  in  his  place,  as  he,  having  no  title,  shall  leave 
the  suit  undefended.  Upon  the  receipt  of  this  declaration,  if  B.  do  not  apply 
within  a  limited  time  to  be  made  defendant,  he  is  supposed  to  have  no  title  to 
the  premises;  and  upon  an  affidavit  that  a  declaration  has  been  i-egularly  served 
upon  him,  the  Court  will  order  judgment  to  be  entered  against  Richard  Roe,  the 
casual  ejector,  and  possession  of  the  lands  will  be  given  to  A.  the  party  claiming 
title.  When,  however,  B.  applies  pursuant  to  the  notice  to  defend  the  action, 
the  Courts  annex  certain  conditions  to  the  privilege.  Four  things  are  necessary 
to  enable  a  person  to  support  an  ejectment,  namely,  title,  lease,  entrv  and  ouster  ; 
and  as  the  three  latter  are  only  feigned  in  the  modern  practice,  John  Doe,  the 
nominal  plaintiff,  would  be  nonsuited  at  the  trial  if  he  were  obliged  to  prove 
them.  The  Courts  therefore  compel  B.,  if  made  defendant,  to  enter  into  a  rule, 
generally  termed  the  consent  ride,  by  which  he  undertakes  that  at  the  trial  he 
will  confess  the  lease,  entry  and  ouster  to  have  been  regularly  made,  and  rely 
solely  upon  the  merits  of  his  title ;  and,  lest  at  the  trial  he  should  break  this 
engagement,  another  condition  is  also  added,  that  in  such  case  he  shall  pay  the 
costs  of  the  suit,  and  shall  allow  judgment  to  be  entered  against  Richard  Roe, 
the  casual  ejector.  These  conditions  being  complied  with,  the  declaration  is 
altered  by  making  B.  the  defendant  instead  of  Richard  Roe,  and  the  cause 
proceeds  to  trial  in  the  same  manner  as  in  other  actions.  The  action  is  com- 
menced by  the  delivery  of  the  declaration  to  the  tenant  in  possession,  and  there 
is  no  writ. 

The  action  is  not  within  the  provisions  of  the  Uniformity  of  Process  Act,  or  the 
New  Rules  on  Pleading.  Within  what  time  the  action  should  be  commenced, 
see  Tidd,  N.  P.  622  ;  3  &  4  W.  4,  c.  27,  s.  2 ;  Ad.  Ej.  4th  ed.  45,  &c.  To  main- 
tain this  action  the  lessor  of  the  plaintiff  must  be  shown  to  have,  on  the  day  of 
demise  laid  in  the  declaration,  a  strictly  legal  title  and  possessory  right ;  see  id. 
ch.  3;  1  Chit.  PI.  7th  ed.  211,  278. 

The  following  alphabetical  list  of  particular  persons  competent  (except  where  the 
contrary  is  stated)  to  maintain  ejectment  may  be  found  useful.  It  is  chiefly 
framed  from  Mr.  Serjt.  Adams'  excellent  work  on  this  action  (59  to  92,  3d  ed.) 

Administrators,  for  leasehold  property.  Ad.  Ej.  52.  And  the  day  of  demise  may 
be  laid  aft6r  the  death  and  before  administration  granted ;  2  Selw.  N.  P.  8th  ed. 
719. 

Adverse  possession  for  twenty  years,  party  having ;  Ad.  Ej.  71 ;  3  &'  4  W.  4,  c.  27  ; 
Tidd,  N.  P.  622.  Even  against  true  owner  who  ejects  ;  Doe  v.  Reade,  8  East, 
358.  Indeed  mere  possession  suffices  against  a  wrong-doer;  therefore  if  A.  be 
in  quiet  possession  without  title,  and  B.  having  no  title,  enter  upon  him,  A. 
may  maintain  ejectment  against  B.  ;  see  Doe  v.  Di/hall,  M.  8c  M.  346;  1  Chit. 
PI.  7th  ed.  211  ;  2  Saund.  Ill ;  4  Taunt.  548,  note  (a),  ante. 

Assignees  of  a  Bankrupt,  Ad.  Ej.  49;  see  Arch.  Bk.  L. ;  1  &  2  Will.  4,  c.  56,  s.  25, 
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26;  5  &  6  Vict.  c.  122,  s.  48.     Loy  day  of  demise  after  the  appointment  of 
the  assignees. 

Assignee  of  Insolvent  Debtor,  Ad.  Ej.  50. 

Assignees  of'  the  Reversion,  upon  right  of  re-entry  for  condition  broken,  or  for- 
feiture ;  Ad.  Ej.  53. 

Cestui  que  trust  cannot,  where  legal  title  in  trustee ;  Ad.  Ej.  6S. 

Churchwardens  and  Overseers  of  the  poor,  for  parish  lands,  &c. ;  Ad.  Ej.  59;  see 
Doe  d.  Hilay  v.  Jackson,  10  B.  &  C.  885  ;  Doe  d.  Llundesilio  v.  Roe,  4  Dowl. 
222;  Doe  d.  Townsend  v.  Mace,  3  Jurist,  628,  Q.  B.;  as  to  mode  of  laying 
the  demises,  Doe  v.  Cockell,  6  C.  &  P.  525. 

Coparceners,  against  each  other  on  an  actual  ouster,  or  when  one  is  in  receipt  of 
more  than  his  share  of  the  rent;  3  &  4  W.  4,  c.  27,  s.  12  ;  Ad.  Ej.  70;  and 
against  others  on  joint  or,  it  seems,  separate  demises;  Ad.  Ej,  107;  when  not, 
Doe  V.  Leicis,  5  Ad.  &  E.  277. 

Copyholder  or  his  lessee.  Even  though  the  lease  by  which  the  lessee  holds  was 
granted  in  violation  of  the  custom  of  the  manor,  he  may  maintain  ejectment,  for 
it  is  good  against  all  but  the  lord  ;  Due  d.  Robinson  v,  Bousjield,  1  Car.  &  K. 
558;  Doe  d,  Tresidder  v.  Tresidder,  1  Q.  B.  41G.  Heir  may,  witiiout  ad- 
mittance, Doe  V.  Crisp,  8  A.  &  E.  779;  Fcny  v.  Welton,  5  A.  &  E.  321  ; 
except  against  lord.  Doe  d.  Gunodd  v.  Ollij,  12  A.  &  E.  481.  Surrenderee 
only  on  admittance  (before  trial) ;  but  then  may  (except  against  lord)  lay  demise 
after  surrender  and  before  admittance  ;  id.,  and  see  3  Bing.  N.  C.  922;  Holdfast 
V.  Clapham,  1  T.  R.  600  ;  Doe  v.  Gibbons,  7  C.  &  P.  161.  Until  admittance, 
the  estate  is  in  surrenderor  not  surrenderee;  Doe  v.  Wroot,  5  East,  132;  Doe 
V.  Vernon,  7  East,  8. 

Corporations,  Ad.  Ej.  57  ;  demise  by,  id.  170. 

Devisee  of  the  legal  estate  may,  without  entry.  Doe  d.  Beck  v.  Heaken,  6  A.  &  E. 
495  ;  but  if  premises  not  freehold  nuist  have  executor's  assent,  5  Rep.  12  b; 
Doe  v.  Guy,  5  East,  120;  devisee  of  Copyhold,  5  Ad.  &  E.  321. 

Dower.  Ejectment  lies  not  for  dower  before  assignment ;  Doe  v.  Nutt,  2  C,  &  P. 
430. 

Elegit,  tenant  by;  Ad.  Ej.  51  ;  Tidd.  9th  ed.  1037,  1190;  Taylor  v.  Cole,  3 
T.  R.  295. 

Execution  creditor,  after  seizure  by  the  sheriff  of  a  term  of  years,  and  assignment 
by  him  ;  Doe  d.  Hughes  v.  Jones,  1  D.  N.  S.  352  ;  S.  C.  9  M.  &  W.  372 ;  and 
Bee  Playf'uir  v.  Musgrove,  14  M,  &'  W.  289,  cited  ante,  773,  note  (^')- 

Executors,  Ad.  Ej.  52  ;  must  prove  will,  butmay  lay  demise  before  probate  granted ; 
Roe  V.  Summerset,  2  Bla.  R.  69 1. 

Guardian  in  socage,  or  testamentary  guardian,  but  not  guardian  for  nurture;  Ad. 
Ej.  48. 

Heir,  unless  outstanding  term  in  trustees  ;  Ad.  Ej.  58,  28  ;  see  also  "  Copyholder.," 
Demise  by  heir  may  be  laid  on  day  of  ancestor's  death  ;  td.  212.  See  tiic  In- 
heritance Act,  3  &  4  W.  4,  c.  106. 

Husband  and  Wife  may  in  ejectment  join  in  demise  for  wife's  land  ;  1  Chit.  PI. 
7th  ed.  84. 

Infant,  Ad.  Ej.  49,  171. 
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Joint  Tenant,  against  each  other  if  actual  ouster ;  against  others  on  joint,  or  it 
seems,  separate  demises ;  Doe  v.  Fenn,  3  Camp.  190. 

Landlord,  on  power  of  re-entry  for  condition,  &c.  broken,  on  proof  of  the  date 
and  fact  of  sen'ice  of  the  declaration  ;  Doe  d.  Good  v.  Knowles,  1  D.  &  L.  198. 
If  the  forfeiture  be  an  omission  to  insme,  it  must  be  proved  by  the  plaintiff; 
Doe  d.  Bridges  v.  Whitehead,  8  A.  &  E.  571  ;  tenancy  ended,  or  on  notice  to 
quit;  see  Ad.  Ej.  268.     Day  of  demise  to  be  laid  after  right  of  entry  accrued. 

Lessee  for  years,  Ad.  Ej.  68. 

of  Copyholds ',  Doe  v.  Tresidder,  1  Q.  B.  416.  See  "Copyholder,"  supra. 

Legatee,  after  assent  by  executor,  if  premises  leasehold  ;  Ad.  Ej.  52  ;  Doe  v.  Guy, 
3  East,  120. 

Lunatic,  Ad.  Ej.  70. 

Manor,  Lord  of,  against  copyholder,  &c. ;  Ad.  Ej.  44,  261. 

Mortgagees  may  after  forfeiture,  {Wheeler  v.  Montefiore,  2  Q.  B.  133  ;  Doe  d. 
Garrod  v.  OUey,  12  A.  &  E.  481  ;)  maintain  ejectment  against  mortgagor 
(unless  the  deed  contain  a  redemise  to  him ;  see  Doe  d.  Parsly  v.  Day,  2  Q.  B. 
147,)  or  such  of  his  lessees  or  tenants  who  became  so  after  the  mortgage  without 
any  notice.  Doe  d.  Snell  v.  Tom,  4  Q.  B.  615;  Ad.  Ej.  42;  or  demand  of 
possession  ;  but  prior  tenants  of  the  mortgagor,  (Doe  d.  Bowman  v.  Lewis,  13 
M.  &  W.  241,)  and  tenants  who  became  such  after  the  mortgage,  whose  tenancies 
have  been  recognized  by  attornment  or  receipt  of  rent,  are  entitled  to  formal 
notice  to  quit  before  ejectment  by  mortgagee;  Ad.  Ej.  60,  108.  When  not, 
Doe  d.  Snell  v.  Tom,  4  Q.  B.  615,  See  the  late  cases,  4  B.  &  Ad.  299 ;  2  Bing. 
N.  C.  538 ;  1  N.  &  P.  650,  as  to  the  relative  position  and  rights  of  the  mort- 
gagee and  tenants.  Within  what  time  a  mortgagee  must  bring  ejectment,  see 
7  W.  4  and  1  Vict.  c.  28 ;  5  Ad.  &  E.  291. 

Partner  against  another  partner,  after  dissolution  of  the  partnership,  for  premises 
held  by  the  firm,  without  notice  to  quit ;  Doe  d.  Colnaghi  v.  Bluck,  8  C.  &  P, 
464. 

Rectors,  see  "  Tithes ;"  but  not  for  a  canonry ;  Doe  v.  Musgrave,  1  M.  &  G.  625. 

Rent  charge,  grantee  of;  Ad.  Ej.  52  ;  1  Saund.  112,  When  demand  umieces' 
sary ;  Doe  v.  Horsley,  1  A.  &  E.  766. 

Tenants  in  Common,  against  each  other,  if  actual  ouster,  evidence  of;  Doe  v. 
Henn,  3  M.  &  W.  338 ;  S.  C.  5  M.  &  W.  564 ;  Wilkinson  v.  Haggarth,  Q. 
B.  Jan.  18,  1847;  against  others  on  separate,  not  joint,  demises;  Ad.  Ej.  91, 
210.  Amendment  at  trial,  where  demise  joint,  refused;  Doe  d.  Poole  v. 
Errivgton,  1  Ad.  &  E.  750.  On  a  count  on  a  demise  of  a  whole  house,  &c.  an 
undivided  moiety  may  be  recovered ;  Doe  v.  Wipple,  1  Esp.  360,  S.  P. ;  Denn 
V.  Purvis,  1  Burr.  328. 

Tithes,  rector  or  vicar  entitled  to,  against  persons  claiming  title  thereto;  Ad.  Ei. 
16,  59 ;  32  Hen.  8,  c.  7 ;  and  6  &  7  Will.  4,  c.  71. 

Tolls,  the  49lh  section  of  the  General  Turnpike  Act  enables  any  single  mortgagee 
of  the  toll  gates  and  houses  to  recover  them  in  ejectment  on  his  single  demise, 
although  prior  mortgagees  are  unsatisfiad ;  Doe  d.  Walton  v.  Penfold,  3  Q.  B 
757. 

Trustees  having  the  legal  title  ;  Ad.  Ej.  28,  60. 

Widow  for  free  bench,  but  not  for  dower  until  after  assignment;  Ad.  Ej.  48. 
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1.  Declaration  in  Q.  B.  {by  Original)  or  in  C.  P. 

In  the  Queen's  Bench,  [or  "  Common  Pleas."] 

[Hilary]  Term,  in  the year  of  the  reign  of  Queen  Victoria,  (a) 

[Venue  local,  (b)']  to  wit,  Richard  Roe  was  summoned  to  answer 


John  Doe  of  a  plea  of  trespass  and  ejectment  (c)  &c.,  and  thereupon  the  said 

John  Doe,  by his  attorney,  complains  against  the  said  Richard  Roe, 

that  whereas  one  [ (d)  ]  heretofore,  to  wit,  on  the  (e)  day  of 

in  the  year  of  onr  Lord ,  in  the  parish  of ,  in  the  county  of (/), 

had  demised  unto  the  said  John  Doe messuages,  (g) cottages, 

^ barns,  •  stables,  coachhouses,  outhouses,  yards. 

— —  gardens, orchards, acres  of  arable  land, acres  of  mea- 
dow land, acres  of  pasture  land,  acres  of  woodland,  — —  acres 

of  land  covered  with  water,  and acres  of  other  land,  with  the  appur- 
tenances, situate  and  being  in  the  said  parish  of in  the  county  afore- 
said, to  have  and  to  hold  the  same  to  the  said  John  Doe  and  his  assigns 
thenceforth  for  the  terra  of  fourteen  years  [a  sufficient  number  of  years  to  ex- 


(a)  A  declaration  ia  ejectment  should  be 
intituled  of  the  term  in  which  it  is  delivered, 
or  (if  delivered  in  the  vacation)  of  the  pre- 
ceding term  ;  2  Chit.  Arch.  8th  ed.  918.  But 
it  may  be  intituled  of  a  particular  day  out  of 
term  ;  Doe  d.  Ashman  v.  Roe,  1  Bing.  N.  C. 
253  ;  1  Scott,  166,  S.  C. ;  Doed.  Fry  v.  Roe, 
3  M.  &  Sc.  370.  It  is  not  material,  if  there 
be  no  title  of  the  term,  &c.  or  a  wrong  one, 
if  the  notice  to  appear  be  correctly  dated ; 
Doe  d.  Jaqiies  v.  Roe,  6  M.  &  G.  754 ;  but 
where  the  declaration  was  intituled  in  one 
court,  and  the  notice  to  appear  mentioned 
another,  a  rule  for  judgment  was  refused ; 
Phillips  V.  Roe,  6  M.  &  G.  227.  The  decla- 
ration may  be  intituled  before  the  day  of  de- 
mise;  when  the  tenant  appears  he  accepts 
the  declaration  as  of  the  term.  The  decla- 
ration may  be  delivered  after  the  essoign  day 
and  before  the  first  day  of  full  term,  R.  T. 
1  W.  4.  r.  VII. 

(//)  The  venue  in  the  margin  is  immaterial 
if  it  be  laid  rightly  in  the  body  of  the  decla- 
ration ;  Doe  d.  Goodwin  v.  Roe,  3  Dowl.  323. 

(c)  The  supposed  original  writ  is  not  to  be 
recited;  Reg.  Gen.  Hil.  T.  2  W.  4,reg.  4. 

(d)  This  is  to  be  the  name  of  the  real 
claimant,  who  must  have  the  legal  title  and 
right  of  possession ;  see  ante,  784,  obs. 
When  the  demises  should  be  seioni,  see  id. 
In  cases  of  doubt,  insert  counts  on  the  de- 
mises of  difTerent  persons  probably  having 
the  legal  title. 

(e)  This  must  be  a  day  after  the  right  of 
entry  of  the  lessor  of  the  plaintiff  had  accrued, 
and  when  he  would  have  been  competent  to 
make  the  supposed  demise  to  John  Doe; 
Goodtitle  v.  Galloway,  4  T.  R.  680.  And  it 
may  be  laid  after  the  title  in  the  declaration, 

TART  II. 


2  Ch.  Arch.  918,  8th  ed.;  but  the  judge  at 
the  trial  may  amend  the  day.  Doe  v.  Hall,  3 
D.  N.  S.  49  ;  Doe  v.  Leach,  3  M.  &  G.  229. 
If  there  be  any  uncertainty  in  the  date,  as  by 
omitting  the  year,  the  defendant's  course  is  to 
apply  to  a  judge  at  chambers ;  Doe  v. 
Heather,  8  M.  &  W.  158  ;  S.  C.  I  D.  N.  S. 
64.  Where  the  title  accrued  some  time  back, 
it  is  usual  and  prudent  to  insert  two  counts  on 
the  demise  of  the  same  party,  one  laying  a 
day  just  after  the  right  first  accrued,  the  other 
just  before  the  day  the  declaration  is  delivered. 
The  record  and  judgment  in  ejectment,  which 
of  course  contain  the  declaration,  are  evidence 
(see  ante,  760, "  Mesne  Profits")  of  the  lessor 
of  the  plaintiff's  title  (from  the  day  of  demise 
laid)  in  the  subsequent  action  for  mesne  pro- 
fits, which  is  the  reason  why  the  former  count 
should  be  adopted  ;  see  further  ante,  782, 
note  (a);  Ad.  Ej.  3d  ed.  12. 

(/■)  The  statement  of  a  county  in  the 
body  of  the  declaration  is  not  necessary  ;  Doe 
d.  Edwards  v.  Gunning,  7  A.  &  E.  240.  On 
the  other  hand,  if  the  body  of  the  declaration 
contain  the  correct  county,  a  mistake  in  the 
marf;in  will  not  vitiate  ;  Doe  d.  Goodwin  v. 
Roe,  3  Dowl.  323.  The  parish  also  would 
seem  unneccessary  to  be  stated;  Doe  d, 
Bassett  v.  Bew,  7  A.  &  E.  240. 

{<;)  Describe  the  premises  fully,  adopting 
only  such  part  of  the  above  description  as 
applies.  Ejectment  lies  in  general  only  for 
corporeal  hereditaments,  of  which  the  sheriflT 
can  give  possession  ;  Ad.  Ej.  4lh  ed.  The 
word  "  tenement"  is  therefore  improper ;  id,; 
see  further  forms  in  3  Chit.  PI.  and  notes 
Ejectment  for  a  "  tin-bound  ;"  Doe  v.  Alder- 
son,  IM.k  \V.210. 
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tend  beyond  the  time  within  which  judgment  can  he  obtained,']  thence  next 
ensuing  and  fully  to  be  complete  and  ended  ;*  by  virtue  of  which  said  de- 
mise, the  said  John  Doe  entered  into  the  said  tenements  with  the  appur- 
tenances, and  became  and  was  possessed  thereof  for  the  said  term  so  to 
him  thereof  granted  ;  and  the  said  John  Doe  being  so  thereof  possessed,  the 
said  Richard  Roe  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  with 
force  and  arms  entered  into  the  said  tenements  with  the  appurtenances  in 
which  the  said  John  Doe  was  so  interested  in  manner  and  for  the  term 
aforesaid,  which  is  not  yet  expired,  and  then  ejected  the  said  John  Doe  from 
his  said  farm,  and  other  wrongs  to  the  said  John  Doe  then  and  there  did,  to 
the  great  damage  of  the  said  John  Doe  and  against  the  peace  of  our  lady  the 
queen;  wherefore  the  said  John  Doe  saith  he  is  injured  and  hath  sustained 
damage  to  the  value  of  £100,  and  therefore  he  brings  his  suit,  &c.  [Add 
the  following  notice. 

Notice  to  Appear,  to  be  subscribed  to  Declaration. 

Messrs.  C.  D.  and  E.  F.  (h) 

I  am  informed  that  you  [{/"  several  tenants  state,  "  or  some  of  you,"]  are 
in  possession  of,  or  claim  title  ["  or  one  of  you  is  in  possession  of,  or  claims 
title"]  to  the  premises  in  this  declaration  of  ejectment  mentioned,  or  to  some 
part  thereof,  and  I  being  sued  in  this  action  as  a  casual  ejector  only,  and 
having  no  claim  or  title  to  the  same,  do  advise  you  to  appear  in  next  — — 
term,  [or,  if  the  premises  lie  in  London  or  Middlesex,  "  on  the  first  day 
of  next term,"(i)]  in  her  majesty's  Court  of  Queen's  Bench  where- 
soever {k)  her  majesty  shall  then  be  in  England,  [or  in  the  Common  Pleas, 
««  in  her  majesty's  Court  of  Common  Bench  at  Westminster,"]  by  some 
attorney  of  that  Court,  and  then  and  there,  by  rule  of  the  same  Court, 
to  cause  yourself  [or  "  yourselves  or  some  of  you,"]  to  be  made  defendant 
[defendants]  in  my  stead,  otherwise  (0  I  shall  suffer  judgment  to  be  entered 
against  me  by  default  and  you  will  be  turned  out  of  possession.     Dated 

this day  of a.  d, [day  of  service.'] 

Yours,  &c. 

Richard  Roe. 


(;;)  The  notice  should  be  addressed  to  the  Chit.  Arch.  8lh  ed.  919,  note  0). 
tenant,  or  under-tenants  (if  any),  in  actual  (i)  Ch.  Ar«h.8thed.;  Tidd,9thed.  1208. 

possession.     It  seems  to  be  unnecessary  to  A  notice  to  appear  "in  due  time,"   Doe  d, 

slate  the  christian  name  of  the  tenant;  and  Forbes  v.  Roe,  2  Dowl.  P.  C.  420,  or  "  in 

that,  if  stated,  a  mistake  is  unimportant,  there  eight  days  after  Hilary,"  instead  of  Hilary 

bein'"  an  affidavit  that  the  person  served  is  the  term    generally,    Lackland    v.    Badland,    8 

person  intended  ;  Due  d.    Wurne  v.  line,  2  Moore,  79,  is  bad.     As  to  the  notice  in  parli- 

Dowl.  517  ;  Doe  d.  Frost  v.  line,  3  Dov»l.  cular  cases,  see  Forms  7  and  8,  iufra. 
14  563  ;  Doe  d.  Siainion  v.  Roe,  6  M.  &  Sel.  (k)  The  omission  of  the  words  "  whereso- 

203;  2  Arch.  Ch.8thed.919.     Where  there  ever  &;c.,"  not  material;  Doe  d.    Thomas  v. 

are  several   tenants,  the  notice  is  usually   ad.  Roe,  2  Chit.  R.  171. 

dressed  to  all,  but  each  copy  may  be  address-  (/)  A  notice  omitting  to  state  this  conse- 

ed  only  to  the  particular  tenant  served  ;  id. ;  quence,  held  defective,  but  amended  on  terras  ; 

Doe  d.  Field  v.  Roe,  1  Har.  &  W.  516;  2  Doe  d.  Darwent  v.  Roe,  3  Dowl.  P.  C.336. 
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2.  The  lihey  with  with  Two  or  more  Counts  or  Demises,  (m) 

Proceed  as  in  Form  1  to  the  asterisk.l    And  whereas  also  the  said ^or 

"  one ,"]  heretofore,  to  wit,  on  the day  of ,  in  the  year  of  our 

Lord ,  in  the  parish  aforesaid,  in  the  county  aforesaid,  had  demised  to 

the  said  John  Doe other  messuages  \_SfC.  as  before,']  with  the  appurte- 
nances, situate  and  being  in  the  parish  aforesaid,  in  the  county  aforesaid,  to 
have  and  to  hold  the  same  to  the  said  John  Doe  and  his  assigns  thenceforth 

for  the  term  of years  thence  next  ensuing  and  fully  to  be  complete  and 

ended ;  by  virtue  of  which  said  several  demises  the  said  John  Doe  entered 
into  the  said  several  tenements  with  the  appurtenances,  and  became  and 
was  possessed  thereof  for  the  said  several  terms  so  to  him  thereof  respec- 
tively granted  as  aforesaid ;  and  the  said  John  Doe  being  so  thereof  pos- 
sessed, the  said  Richard  Roe  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  with  force  and  arms  &c.>  entered  into  the  said  several  tenements 
with  the  appurtenances,  in  which  the  said  John  Doe  was  so  interested  in 
manner  and  for  the  several  terms  aforesaid,  which  are  not  yet  expired,  and 
ejected  the  said  John  Doe  from  his  said  several  farms  and  other  wrongs, 
[conclude  as  before,  adding  notice  to  ap'pear. 


3,  Declarations,  ^c.  in  the  Exchequer, 
In  the  Exchequer  of  Pleas. 

Term  [as  in  Form  1.] 

(to  wit,)     John  Doe,  a  debtor  to  our  sovereign  lady  the  now  queen, 

comes  before  the  barons  of  her  majesty's  Exchequer  at  Westminster  on  the 

day  of [last  day  of  the  term  preceding  the  time  of  service,']  in  this 

same  term,  by his  attorney,  and  complains  by  bill  against  Richard  Roe, 

present  here  in  Court  the  same  day,  of  a  plea  of  trespass  and  ejectment  of  a 
farm  ;  for  that,  [S^c.  proceed  as  in  the  preceding  forms,  but  conclude  thus  :]  to 
the  damage  of  the  said  John  Doe  of  £100,  whereby  he  is  the  less  able(n)  to 
satisfy  our  said  lady  the  queen  the  debts  which  he  owes  her  majesty  at  her 
said  exchequer ;  and  therefore  he  brings  his  suit,  &c. 

Pledges,  &c. 

Mr. .[the  tenant  or  tenants  in  actual  possession.] 

I  am  informed  that  you  are  in  possession  of  or  claim  title  to  the  premises 
in  this  declaration  of  ejectment  mentioned  or  some  part  thereof,  and  I  being 
sued  in  this  action  as  a  casual  ejector  only,  and  having  no  claim  or  title  to 
the  same,  do  advise  you  to  appear  in  my  stead  in  next term,  [or  in 


(m)  See  ante,  787,  notes  (d),  (e).     As  to  (»i)  This  is  not  strictly  necessary;  Dot  d. 

costs  of  issue  found   for  defendant,   Doe  d.       Bloiam  v.  Roe,  3  M.  5c  \V,  187. 
Smith  V.  Webber,  1  H.  &  W.  10. 
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London  or  Middlesex,  "  on  the  first  day  of  next terra,"]  in  the  office  of 

pleas  of  her  Majesty's  Court  of  Exchequer  at  Westminster,  and  then  and  there 
defend  your  title  to  the  aforesaid  premises  or  to  such  part  or  parts  thereof 
as  is  or  are  in  your  possession,  otherwise  I  shall  suffer  judgment  therein  to 
be  entered  against  me  by  defult,  and  you  will  be  turned  out  of  possession,  (o) 

Dated  this day  of 18—. 

Yours,  &c. 

Richard  Roe. 


4.  Declaration  and  Notice  to  appear  on  a  Vacant  Possession,  and 

the  Tenant's  Abode  being  unknown,  {p) 

The  declaration  in  this  case  is  the  same  as  in  other  cases,  except  that  the  plaintiff 
and  defendant,  as  well  as  the  lessor  of  the  plaintiff^  are  the  real  parties  and  are  named, 
and  instead  of  the  usual  notice  to  appear  and  plead,  use  the  following,  which  should  be 
addressed  to  the  late  tenant;  sed  vide  Ad.  Ej.  4th  ed.  158. 

Take  notice,  that  unless  you  appear  in  her  Majesty's  Court  of  Queen's 

Bench  [or  "  C.  P."  or  "  Exch.  of  Pleas"]  at  Westminster  in  next term 

[or,  if  in  London  or  Middlesex,  "  on  the  first  day  of  next  term"]  at  the  suit 
of  the  above  named  plaintiff  A.  B.  and  plead  to  this  declaration  in  ejectment, 
judgment  will  be  thereupon  entered  against  you  by  default.     Dated  [^c] 

Yours,  &c. 

Plaintiff's  Attorney. 

See  Tidd,  App.  181;  Chit.  Forms,  3rd  ed,  462;  3  Chit.  PI.  7th  ed.  Ind.  in  vac. ; 
Ad.  Ej.  4th  ed.  157. 

5.  Declaration  by  Landlord  against  Tenant  under  Stat.  4  Geo.  2,  c. 

28,  on  Forfeiture  by  Nonpayment  of  Rent,  and  there  being  no  suf" 

jicient  Distress,  &^c. 

The  forms  of  the  declaration  and  notice  are  the  same  as  usual,  whether  the  premises 
be  tenanted  or  not,  as  the  statute  allows  a  copy  of  the  declaration  to  be  affixed  on  the 
premises,  the  notice  being  addressed  to  the  last  tenant  in  possession.  See  2  Chit.  Arch. 
Pr,  8th  ed.  966;  Ad.  Ej.  4th  ed.;  Tidd,  9th  ed.  1197.  The  plaintiff  must  prove 
both  the  service  of  the  declaration  and  also  the  time  of  the  service ;  Doe  d.  Gouch  v. 
Knowles,  8  Jurist,  19.  The  statute  only  applies  when  the  right  to  re-enter  is  absolute, 
and  not  where  re-entry  is  only  to  enure  until  a  debt  is  satisfied ;  Doe  d.  Drake  v, 
Browditch,  15  L.  J.,  Q.  B.  266. 

6.  Declaration,  ^c.  in  Ejectment  by  Landlord  against  Tenant  under 

Stat.  I  Geo.  4,  c.  87.  (g) 

The  declaration  is  the  same  as  in  ordinary  cases,  but  the  notice  to  appear,  instead  of 
the  usual  notice,  should  be  as  follows : 

Mr. [the  tenant  or  tenants  in  actual  possession.']     Take  notice  that, 

according  to  the  statute  in  such  case  made  and  provided,  you  are  hereby 


(o)  See  form, Tidd,  App.  189;  Ch.  Forms,      in  this  case,  Ad.  Ej.  4th  ed.  158  ;  1  Chit. 
Ind.  in  voc.  Arch.  8th  ed.  965. 

(p)  See  the  practice  and  when  applicable         (g)  This  statute  applies  only  where  the 
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required  to  appear  in  her  Majesty's  Court  of  Q.  B.  [_or  "  C.  P."  or,  in  the 
Exchequer,  "  in  the  office  of  pleas  of  lier  Majesty's  Court  of  Exchequer"]  at 
Westminster  [or  by  original  in  Q.  B.  "  wheresoever  her  majesty  shall  then 

be  in  England,"]  on  the  first  day  of  next term(r),  then  and  there  to 

be  made  defendant  in  this  action  of  ejectment,  and  then  and  there  to  enter 
into  a  recognizance  by  yourself  and  two  sufficient  sureties  in  such  sum  as  to 
the  said  Court  shall  seem  reasonable,  conditioned  to  pay  the  costs  and  da- 
mages which  shall  be  recovered  in  this  action  (s)  if  the  Court  shall  so  order. 

Dated  this day  of ,  18 — .  Yours,  &c. 

A.  B.  [the  landlord  and  lessor  of  plaintiff ,'] 
[or  "  E.  F.  attorney  for  the  said  A.  B."](0 


7.  Declaration,  &ic.  in  Ejectment  hy  Landlord  against  Tenant  under 
11  Geo.  4^  1  Will  A,  c.  70,  s.  36. 

Obs.  This  statute  applies  only  to  landlords  who  may  acquire  a  right  of  entry  against 
their  tenants  or  undertenants  on  the  expiration  of  the  tenancy  or  by  forfeiture, 
in  Hilary  or  Trinity  terms  (being  issuable  terms)  or  after  those  terms  and  before 
the  respective  succeeding  terms;  and  it  enables  such  landlords  "at  anytime 
within  ten  days  after  such  tenancy  shall  expire,  or  right  of  entry  accrue,  to 
serve  a  declaration  in  ejectment  intituled  of  the  day  next  after  the  day  of  the 
demise  in  such  declaration,  whether  the  same  shall  be  in  term  or  vacation,  with 
a  notice  thereunto  subscribed  requiring  the  tenant  in  possession  to  appear  and 
plead  within  ten  days,"  and  six  days'  notice  of  trial  before  the  commission  day 
is  to  be  given,  with  power  to  a  judge  to  stay,  &c.  The  statute  does  not  apply 
to  ejectments  in  London  or  Middlesex,  nor  to  cases  where  the  right  accrues 
before  the  first  day  of  Hilary  or  Trinity  terms,  though  after  the  essoign  days ; 
see  in  general  Tidd,  N.  P.  623  to  625 ;  Ad.  Ej.  4th  ed.  329 ;  2  Chit.  Arch.  8th 
ed.  978. 

In  the  Q.  B.  [or  "  C.  P."]  (m) 

On the day  of [the  day  next  after  the 

day  of  demise  stated  in  the  declaration']  in  the  — — 
year  of  the  reign  of  Queen  Victoria. 

(to  wit.)     Richard  Roe  was  attached  to  answer  John  Doe  of  a  plea 

[Sfc.  as  in  a  common  declaration  in  ejectment  to  the  end,  but  instead  of  the  usual 
notice  substitute  the  following  ;] 

Mr.  C.  D.  [the  tenant  or  tenants  in  actual  possession.]    I  am  informed  that 
you  are  in  possession  of  or  claim  title  to  the  premises  in  this  declaration  ot 

teDant  held  under  a  written  demise,  which  Form  14. 

has  expired  or  been  determined  by  notice  to  (c)  See  Doe  v.  liushworth,  4  M.  &\y.  74. 

quit,    and   the   tenant  or  undertenant  holds  (s)  This  general  form  suffices,  and  it  is  not 

over  after  a  written  demand  of  possession,  and  necessary  to  specify  in  detail  the  purposes  for 

enables  the  landlord  to  require  the  tenant  to  which  the  tenant  is  to  appear,  i2n'. ;  Doe  d. 

appear  to  be  made  defendant,  and  give  bail  or  Bfard  v.  Roe,  1  M.  &;  W,  360. 

security  for  tlie  costs  and  damages,  and  the  (t)  "A.  li.  agent  for  the  plaintiff"  held 

Court  has  power  to  enforce  this  requisition  ;  sufficient;  Doe  d.  Beard  v.  Hoe,  1  M.  &  vV. 

see  Ad.  Ej.  4th  ed.  323  ;  Tidd,  9tli  ed.  1209,  360. 

1221;   Chit.  Arch.  971.     The  statute  does  (k)  In  Exchequer  the  form  would  be  as 

not  extend  to  the  case  of  a  subsisting  lea»e  ante,  789,  Form  3,  except  thai  the  declaration 

forfeited  by  condition  broken  ;  Doe  v.  Sharp-  is  to  be  specially  intituled,  and  the  notice  will 

ley,  15  L.J.  341,  Excb.     See  ante,  756,  be  to  appear  (in  Exchequer)  as  above. 
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ejectment  mentioned,  or  to  some  part  thereof,  and  I  being  sued  in  this  action 
as  a  casual  ejector  only,  and  having  no  claim  or  title  to  the  same,  do  advise 
you  by  some  attorney  of  her  Majesty's  Court  of  Q.  B.  [or  "  Common 
Pleas"]  at  Westminster  to  appear  and  plead  in  the  said  Court  ivithin  ten 
days  from  the  receipt  hereof,  and  then  and  there  by  rule  of  the  same  Court  to 
cause  yourself  to  be  made  defendant  in  my  stead,  and  within  the  time  afore- 
said to  plead  to  the  said  declaration,  otherwise  I  shall  suffer  judgment  to  be 
entered  against  me  by  default,  and  you  will  be  turned  out  of  possession. 

Dated  this day  of ,  a.  d. . 

Yours,  &c. 

Richard  Roe. 
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In  the . 

CD. 

ats. 
Doe 

on  the 

demise 

[or  *'  demises"] 

of . 


Term  —  Victoria. 


And  the  defendant  by ,  his  attorney,  [or  "  in  per- 
son"] says,  that  he  is  not  guilty  of  the  said  supposed  tres- 
pass and  ejectment  [or,  if  there  be  several  counts,  "  trespasses 
^and  ejectments,"]  above  laid  to  his  charge,  or  either  of 
them,  or  any  part  thereof,  in  manner  and  form  as  the  said 
John  Doe  hath  above  thereof  complained  against  him  ;  and 
of  this  the  defendant  puts  himself  upon  the  country,  &c.  (x) 


In  the 


JReplication. 


Term,  [<^c.] 


And  the  said  John  Doe,  as  to  the  plea  of  the  defendant 
by  him  above  pleaded,  and  whereof  he  hath  put  himself 
upon  the  country,  doth  the  like.     Therefore  [^c. 


(i)  This  plea  is  divisible,  and  may  be  en- 
tered for  the  plaintiff  for  the  part  of  the  pre- 
mises to  which  lie  proves  title,  and  for  the 


defendant  for  the  other  part ;  Doe  d.  Bomman 
V.  Lewis,  13  M.  &  VV.  251  ;  5.  C.  2  D,  &  L. 
667. 
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There  are  several  statutes  which  enact  that  no  action  shall  be  brought 
against  persons  acting  in  pursuance  of  their  provisions  (a)  until  the  expira- 
tion of  a  certain  time  after  notice  in  writing  has  been  given  to  the  defendant 
that  such  action  will  be  brought.  This  time  is  now  rendered  uniform  for 
them  all  by  5  &  G  Vict.  c.  97,  s.  4,  viz.  one  calendar  month. 

The  want  of  a  notice  of  action  must  be  specially  pleaded,  ante,  737, 
note  (k),  unless  the  statute  allows  special  defences  to  be  used  in  evidence 
under  the  general  issue,  ante,  441  ;  but  this  provision  is  abrogated  in  all 
statutes  of  a  local  and  personal  nature,  ante,  442,  obs. 

The  following  are  the  statutes  of  most  frequent  occurrence,  and  in  the 
construction  of  notices  under  them  the  Courts  will  not  subject  them  to  severe 
rules  of  construction,  provided  they  are  intelligible  to  plain  men.  Jones  v. 
Nicholls,  13  M.  &  W.  361  ;  S.  C.  2  D.  &  L.  425. 

Justices.— By  24  Geo.  2,  c.  44,  "  for  any  thing  done  in  the  execution  of  his  office," 
notice  of  the  intended  writ  or  process  to  be  delivered  to  him,  or  left  at  the  usual 
place  of  his  abode,  by  the  attorney  or  agent (/))  of  the  party  who  intends  to  sue 
or  cause  the  same  to  be  sned  out  or  served ;  "  in  which  notice  shall  be  clearly 
and  explicitly  contained  the  cause  of  action  (r)  which  such  party  has  against 
such  justice,  and  on  the  back  of  which  notice  shall  be  indorsed  the  name  of  such 
attorney  or  agent,  (rf)  together  with  the  place  of  his  abode."  See  the  cases  on 
this  statute  collected  in  1  Harr.  Dig.  26,  tit.  "  Action;"  Rose.  Evid.  6th  edit. 
593 ;  Stark.  Evid.  3d  edit.  vol.  ii.  p.  580,  and  vol.  iii.  p.  729,  Constables. 

Under  the  Malicious  Trespass  Act.— 7  &  8  Geo.  4,  c.  30,  s.  24 ;  Read  v.  Coio- 
meadow,  6  A.  &  E.  601  ;  Beechei/  v.  Sides,  9  B.Ik  C.  806;  Bullinger  v.  Ftrris, 
1  M.  &  W.  628 ;   Cann  v.  Clipperton,  10  A.  &  E.  582 ;  cited  ante,  737,  note  (/«). 

Cruelti/  to  Animals.— 5  &  6  Will.  4,  c.  59;  Hopkins  v.  Crowe,  7  C.  &  P.  473; 
S.  C.  4  A.  &  E.  774;  Mason  v.  Newland,  9  C.  &  P.  575. 

(a)  As  to  what  acts  come  within  these  {c)  The  place  of  the  imprisonment  must  be 
words,  see  aii/e,  737,  note  (m)  ;  1  Harr.  Dig.  specified,  Marlin  v.  Upcher,  3  Q.  B.  662; 
tit.  "  Action;"  Rose.  Evid.  6th  edit.  593;  S.  C.  1  D.  N.  S.  555;  Jacklin  v.  Futche,  14 
Statk.  Evid.  3d  edit.  vol.  ii.  p.  580,  and  voh  RI.  Cic  W.  381  ;  but  not  where  the  warrant 
iii.  p.  729;  3  Burn's  J.  tit.  "  .Tuslice  ;"  was  signed  by  the  justice,  P<  if /i«»  v.  Crofifx, 
Ettiott  V.  Allen,  1  Com.  B.  18.  Rale  col-  1  C.  &  K.  651  ;  i'.  C.  1.^  L.  J.,  Q  B.,  Mag. 
lectors,  27  Geo,  2,  c.  20,  s.  2 ;  Charrinoton  Ca.  145.  The  want  of  these  requisites  is 
V.  Johnson,  13  M.  6c  \V.  356;  Shatwell  v.  not  cured  by  the  magistrate  ple.iding  a  tender 
Halt,  10  M.  &  VV.  523;  S.  C.  2  D.  N.  S.  of  amends;  Mtnlin  v,  Upcher,  s>ipra.  The 
567.  form  of  the  intended  action  need  not  be  men- 

(b)  No  proof  of  plaintiff's  handwriting  to  tioned  ;  Hrichett  v.  Gnilrex,  itipra ;  Sabinv, 
the  notice  is  requisite,  as  it  is  sullicient  if  De  Bri;»/i,  2  Cowp.  196. 

served  on  his  behalf;  Form<i;i  v.  Dnu«,  1  Car.  (d)  A  signature  by  the  party  liimsclf,  and 

&  iM.  127.     Notice  by  attorney  as  piochein  an  indorsement  by  the  attorney,  and  service  by 

amy  of  infant  plaintitT ;  Gouduin  v.  Lewii,  10  his  clerk,  is  suibcietit ;  Morgan  v.  Uach,  10 

A.  &  E.  1 17.  M.  &  \V.  558 ;  S.  C.  2  D.  N.  S.  5'22. 
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Game  Ads.—l  &  2  Will.  4,  c.  32,  s.  47 ;  Lidster  v.  Barrow,  9  A.  &  E.  654. 

Officers,  SfC.  in  Bankruptcy. — 6  Geo.  4,  c.  16,  s.  44;  but  not  the  official  assignee, 
Knight  V,  Turquand,  2  M.  &  W.  101. 

County  Courts.-— d  &  10  Vict.  c.  95,  s.  138. 

Bailiffs,  Sfc.  of  Inferior  Courts. — 7  Vict.  c.  19;  Braham  v.  Watkins,  16  L.  J.  9, 
Exch.;   Cook  v.  Clark,  10  Bing,  19;  ante,  737,  note  (A-). 

Constables. — 10  Geo.  4,  c.  44,  s.  41 ;  Breese  v.  Jerdein,  4  Q.  B.  585  ;  Atkins  v. 
Kilby,  11  A.&E.  777. 

SpmaZ  Constables.—!  &  2  Will.  4,  c.  41,  s.  19  ;  Jones  v.  Nicholls,  2  D.  &  L.  420. 

Customs  and  Excise  Officers.— 3  &  4  Will.  4,  c.  53,  s.  103;  and  5  &  6  Vict. 
c.  97,  s.  4. 

Highway  Act.— 5  &  6  Will.  4,  c.  50;  SnuYA  v.  Hopper,  16  L.  J.  93,  Q.  B. 

Metropolitan  Building  Act. — 7  &  8  Vict.  c.  84,  s.  108,  110;  Richards  v.  Easto, 
15  M.  &  W.  244;  cited  ante,  737,  note  (e). 

Metropolitan  Police.— 10  Geo.  4,  c.  44,  s.  41  ;  2  &  3  Vict.  c.  47.  The  time  and 
place  of  the  act  complained  of  must  be  specified;  Breese  v.  Jerdein,  4  Q.  B. 
585.  No  notice  requisite  against  private  persons;  Home  v.  Grimble,  1  Car. 
&  M.  17;  and  see  Brooker  v.  Field,  9  C.  &  P.  651. 

Railway  Company. — No  notice  requisite  where  the  company  is  sued  for  negligence 
in  the  conveyance  of  passengers,  Carpue  v.  London  and  Brighton  Railway 
Company,  5  Q.  B.  747;  or  as  cai-riers  lor  the  loss  of  goods,  Palmer  v.  Grand 
Junction  Railway  Company,  4  M.  &  W,  749,  cited  ante,  524,  note  (q);  but 
should  be  given  when  action  brought  to  recover  excess  of  charges  over  others 
similarly  circumstanced,  Kent  v.  Great  Westerti  Railway  Company,  16  L.  J.  72, 

C.  P.  Notice  is  necessary  in  an  action  against  a  company  for  obstructing  a  way 
in  carrying  their  act  into  effect,  Boyd  v.  London  and  Croydon  Railway  Company, 
4  B.  N.  C.  669;  the  word  "person"  in  the  clause  i-equiring  notice  was,  in  this 
case,  held  to  include  the  company  itself. 

Land  Tax  Cotmnissioners. — 5  &6  Will.  4,  c.  20,  s.  19;   Thomas  v.  Williams,  1 

D.  &  L.  624. 

Poor  Law  Act.—'i  &  5  Will.  4,  c.  76,  s.  104;  Carter  v.  Filliter,  1  Car.  &  M. 
498. 

— ♦ — 

1.  Form  of  Notice  of  Action  against  a  Justice,  under  24  Geo.  2, 

c.  44.  (e) 

To  C.  D,,  Esq.,  one  of  her  Majesty's  justices  of  the 

peace  in  and  for  the  county  of . 

I,  A.  B.,  of  [butcher  (/)],  according  to  the  form  of  the  statute  in 

such  case  made  and  provided,  hereby  give  you  notice  that  I  shall,  by  my 

attorney,  Mr.  E.  F.  of street  [Westminster],  in  the  county  of ,  at 

or  soon  after  the  expiration  of  one  calendar  month  {g)  from  the  time  of 
your  being  served  with  this  notice,  cause  a  writ  of  summons  (A)  to  be  sued 


(e)  See  ante,  p.  793,  note  (c),  and  2  Chit.  ficient.  Wood  v.  FoUiott,  3  B.  &  P.  552,  note. 
Arch.  8lh  edit.  1112.  (^)  This    would  seem    to   be   necessary; 

(/)  A  party  may  describe  himself  by  what  Morris  v.  Smith,  10  A.  &  E.  188. 
he  really  is,  though  he  is  designated  by  a  (/i)  The  process  must  be  named ;  Lovelace 

different  addition  in  the  commiiment,  Mason  v.  Ctirrie,  7  T.  R.  631  ;  Sabin  v.  De  Burgh, 

V.  Barker,   1  Car.  &  K.  100;  "  of  Rother-  2  Camp.  198;  Lewin  v.  Smith,  Holt,  N.  P. 

hithe,  in  the  county  of  Surrey,  merchant,"  suf-  C.  27. 
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out  of  the  Court  of  [Q.  B.]  at  Westnainster  against  you(i)  at  my  suit,  and 

proceed  thereon  according  to  law.     For  that  you,  on  the day  of , 

A.D. ,  at  the  parish  of ,  in  the  county  of  ,  (Jc)  witli  force  and 

arms,  &c.  assaulted  me,  and  then  \^  proceed  precisely  as  in  a  declaration  (/)  in 
trespass  for  an  assaidt  and  imprisonment,  ante,  70G  ;  or  in  case  for  malicious 
proceedings,  as  the  case  may  be,  concluding^  ;  To  my  damages  of  ,£— ^ — . 

Yours,  &c.  A.  B.  of ,  in  the  parish  of , 


Dated  this day  of ,  a.d. 


in  the  county  of 


E.  F.  [^the  attorney']  of  ■ 
within  named  A.  B. 


To  he  indorsed  thus. 
— ,  in  the  county  of 


-,(;?i)  attorney  for  the 


'2.  Demand  of  Copy  and  Perusal  of  Warrant  in  an  Action  against  a 

Constable,  &!c.{n) 

To  Mr.  C.  D. 

Whereas  you,  on  or  about  the day  of ,  a.d. ,  with  force 

and  arms,  &c.,  assaulted  A.  B.  [butcher'],  and  then  [proceed  as  in  a  declara- 
tion in  trespass,  ante,  706 ;  hut  instead  of  saying  "  To  the  damage,  &c."  pro- 
ceed thus] : 

And  whereas  such  acts  were  done  by  you  under  colour  and  pretence  of 
and  in  obedience  to  some  warrant  or  warrants  under  the  hand  or  seal  of 
some  justice  or  justices  of  the  peace,  authorizing  you  so  to  do: 

Now  I  do  hereby,  as  the  attorney  of  and  for  the  said  A.  B.,  demand  of 
you  the  perusal  (o)  and  copy  of  all  and  every  such  warrant  and  warrants  as 
aforesaid. 

Yours,  &c. 

E.  F.  [the  attorney],  of ,  in  the  county  of ,  attorney  for  the  above 

named  A.  B. 

Dated  this  -        day  of ,  a.d. . 


(i)  Need  not  notice  all  parties  to  be  in- 
cluded in  the  action;  1  Chit.  Col.  St.  647  ; 
Box  V.  Jones,  5  Price,  178  ;  Jones  v, Simpson, 
1  C.  &  J.  174. 

(k)  The  place  is  material,  ante,  793, 
note  (c). 

(/)  That  this  suffices,  see  Gimbert  v. 
Coyney,  M'Cl.  &  Y.  469. 

(m)  This  is  necessary, onle,  793,  note  (d). 
The  notice  is  insufficient  if  the  place  of  abode 
of  the  attorney  be  stated  to  be  in  a  county 
difterent  from  the  truth,  Stears  v.  Smith,  6 
Esp.  138,  sed  quxrel  see  Mills  v.  Collett,  6 
Bing.  90 ;  but  the  attorney's  place  of  busi- 
ness  is  sufficient,  Roberts  v.  Williams,  2  C. 
M.  &  R.  561  ;  a  diffeient  attorney  may  after- 
wards bring  the  action,  ibid. 

(n)  See  the  books  referred  to,  ante,  793, 
note  (a),  and  2  Chit.  Arch.  8th  edit.  1112. 
By  24  Geo.  2,  c.  44,  s.  6,  "  No  action  shall 
be  brought  against  any  constable  or  other 
officer,  or  against  any  person  acting  by  his 
order  and  in  his  aid,  for  any  thin^  done  in 
obedience  to  any  warrant,  under  the  hand  and 


seal  of  any  justice  of  the  peace,  until  demand 
hath  been  made  or  left  at  the  usual  place  of 
his  abode  by  the  party  intending  to  bring  such 
action,  or  by  his  attorney  or  agent,  in  writing, 
signed  by  the  party  demanding  the  same,  of 
the  perusal  and  copy  of  such  warrant,  and 
the  same  hath  been  refused  or  neglected  for 
six  days  after  such  demand."  If  the  demand, 
&:c.  be  complied  with,  the  justice  must  be 
made  a  defendant,  even  though  there  was  a 
defect  of  jurisdiction,  and  if  he  be  made  such 
joint  defendant  the  constable  will  be  protect- 
ed, ibid.  As  to  the  persons  within  this 
statute,  see  Rose.  Evid.  6th  edit.  568.  W  hen 
production  of  original  warrant  di^penscd  with, 
Adkins  V.  Kirhy,  11  A.  &  E.  111. 

As  to  demand  and  perusal  of  warrant  in 
actions  against  persons  acting  in  obedience  to 
the  warrants  of  the  commissioners  of  bank- 
rupts before  the  choice  of  assignees,  see  6 
Geo.  4,  c.  16,  s.  31. 

(<))  No  time  for  the  perusal,  &c.  need  be 
specified;  Collins  v.  Rose,  5  M.  6c  W.  19#j 
6".  C.  7  Dowl.  796. 
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APPENDIX   II. 

THE  NEW  RULES  OF  PLEADING. 


HILARY  TERM,  4  WILL.  4.— 1832. 

After  reciting  «Ae  3  ^  4  Will.  4,  c.  42,  s.  1,  the  Rules  provide^ 

First.— GENERAL  RULES  AND  REGULATIONS. 

Pleadings  to        1 .  Evcry  pleading  as  well  as  the  declaration  shall  be  intituled  of 
beintituiedof  the  day  of  the  month  and  year  when  the  same  was  pleaded,  and  shall 
"''  '^when''    ^^^^'  "^  ^^^^^  ^^^^  °^  ^^*^  '  ^"'^  every  declaration  and  other  pleading 
luld^d^      shall  also  be  entered  on  the  record  made  up  for  trial  and  on  the  judg- 
ment roll  under  the  date  of  the  day  of  the  month  and  year  when  the 
same  respectively  took  place,  and  without  reference  to  any  other  time 
or  date,  unless  otherwise  specially  ordered  by  the  Court  or  a  judge. 
No  conti-  2.  No  entry  of  continuances  by  way  of  imparlance,  curia  advisari 

nuances  to  be  duU,  mcecomes  noH  misit  breve,  or  otherwise,  shall  be  made  upon  any 
entered.         record  or  roll  whatever  or  in  the  pleadings,  except  the  jurata  ponitur 

hi  respeciu,  which  is  to  be  retained. 
Not  to  affect        Provided  that  such  regulation  shall  not  alter  or  affect  any  existing 
the  times  of    rules  of  practice  as  to  the  times  of  proceeding  in  the  cause. 

Provided  also  that  in  all  cases  in  which  a  plea  puis  darrein  con- 
tinuance is  now  by  law  pleadable  in  banc  or  at  nisi  prius,  the  same 
defence  may  be  pleaded,  with  an  allegation  that  the  matter  arose  after 
the  last  pleading  or  the  issuing  of  the  jury  process,  as  the  case  may  be. 
Affidavit  to         Provided  also  that  no  such   plea  shall  be  allowed  unless  accom- 
verify.  panied  by  an  affidavit  that  the  matter  thereof  arose  within  eight  days 

next  before  the  pleading  of  such  pleas,  or  unless  the  Court  or  a  judge 
shall  otherwise  order. 
Judgment  3.  All  judgments,  whether  interlocutory  or  final,  shall  be  entered 

entered  of      of  record  of  the  day  of  the  month  and  year,  whether  in  term  or  vaca- 
daj  wiien        j       vvhen  signed,  and  shall  not  have  relation  to  any  other  day. 

signed.  JO'  . 

Nuncpreiune.      Provided  that  it  shall  be  competent  for  the  Court  or  a  judge  to 
order  a  judgment  to  be  entered  nunc  pro  tunc. 

Warrants  of        4,  No  entry  shall  be  made  on  record  of  any  warrants  of  attorney  to 

attorney  not    gue  or  defend. 

5.  And  whereas  by  the  mode  of  pleading  hereinafter  prescribed, 
the  several  disputed  facts  material  to  the  merits  of  the  case  will 
before  the  trial  be  brought  to  the  notice  of  the  respective  parties  more 
distinctly  than  heretofore ;  and  by  the  said  act  of  the  3  &  4  Will.  4, 
c.  42,  s.  23,  the  powers  of  amendment  at  the  trial,  in  cases  of  variance 
in  particulars  not  material  to  the  merits  of  the  case,  are  greatly  en- 
larged:— 


proceeding 

Puis  darrein 
continuance. 


to  be  entered. 
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Several  counts  shall  not  be  allowed  unless  a  distinct  subject-matter  sovcrai 
of  complaint  is  intended  to  be  established  in  respect  of  each;    nor  ""j|'"J,"^g 
shall  several  pleas  or  avowries  or  cognizances  be  allowed,  unless  a  allowed. 
distinct  ground  of  answer  or  defence  is  intended  to  be  established  in 
respect  of  each. 

Therefore  counts  founded  on  one  and  the  same  principal  matter  of  Examples  in 
complaint,  but  varied  in  statement,  description  or  circumstances  only,  declarations. 
are  not  to  be  allowed. 

Ex.  gr.  Counts  founded  upon  the  same  contract,  described  in  one  Contract  wUh 
as  a  contract  without  a  condition,  and  in  another  as  a  contract  with  a  «°"'*"""»9. 
condition,  are  not  to  be  allowed,  for  they  are  founded  on  the  same  sub- 
ject-matter of  complaint,  and  are  only  variations  in  the  statement  of 
one  and  the  same  contract. 

So  counts  for  not  giving  or  delivering  or  accepting  a  bill  of  ex-  Non-deiivery 
change  in  payment,  according  to  the  contract  of  sale,  for  goods  sold  ^^^^j" '" ''*^' 
and  delivered,  and  for  the  price  of  the  same  goods  to  be  paid  in 
money,  are  not  to  be  allowed. 

So  counts  for  not  accepting  and  paying  for  goods  sold,  and  for  the  Not  accept- 
price  of  the  same  goods,  as  goods  bargained  and  sold,  are  not  to  be  !°s  for''good*9. 
allowed. 

But  counts  upon  a  bill  of  exchange  or  promissory  note,  and  for  the  Bills  and 
consideration  of  the  bill  or  note  in  goods,  money  or  otherwise,  are  to  ""'"• 
be  considered  as  founded  on  distinct  subject-matters  of  complaint,  for 
the  debt  and  the  security  are  different  contracts,  and  such  counts  are 
to  be  allowed. 

Two  counts  upon  the  same  policy  of  insurance  are  not  to  be  al-  Polices, 
lowed. 

But  a  count  upon  a  policy  of  insurance,  and  a  count  for  money  had  rremium. 
and  received,  to  recover  back  the  premium  upon  a  contract  implied 
by  law,  are  to  be  allowed. 

Two  counts  on  the  same  charter-party  are  not  to  be  allowed.  charter- 

But  a  count  for  freight  upon  a  charter-party,  and  for  freight  pro  p''J"' 
ratd  itineris,  upon  a  contract  implied  by  law,  are  to  be  allowed.  '^'^ ' ' 

Counts  upon  a  demise,  and  for  use  and  occupation  of  the  same  Demiso.and 
lands  for  the  same  time,  are  not  to  be  allowed.  ITull.  °"" 

In  actions  of  tort  for  misfeasance,  several  counts  for  the  same  in-  Misfeasance. 
jury,  varying  the  description  of  it,  are  not  to  be  allowed. 

In  the  like  actions  for  nonfeasance,  several  counts  founded  on  varied  Noufeasance. 
statements  of  the  same  duty  are  not  to  be  allowed. 

Several  counts   in  tresspass  for  acts  committed  at  the  same  time  Trespass. 
and  place  are  not  to  be  allowed. 

Where  several  debts  are  alleged  in  indebitatus  assumpsit  to  be  due  htdebUaM 
in  respect  of  several  matters— ex.  gr,  for  wages,  work  and  labour  as  «"""/""• 
a  hired  servant,  work  and  labour  generally,  goods  sold  and  delivered, 
goods  bargained  and  sold,  money  lent,  money  paid,  money  had  and 
received,  and  the  like,  the  statement  of  each  debt  is  to  be  considered 
as  amounting  to  a  several  count,  within  the  meaning  of  the  rule 
which  forbids  the  use  of  several  counts,  though  one  promise  to  pay 
only  is  alleged  in  consideration  of  all  the  debts. 

Provided  that  a  count  for  money  due  on  an  account  stated  may  be  Account 
joined  with  any  other  count  for  a  money  demand,  though  it  may  not  '^"'i' 
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Several 
breaches. 


Instances  of 
pleas  and 
avowries,  &c. 


Payment. 


Accord  and 
satisfaction 
—release. 

Liability  of 
third  party. 


Agreement 
to  forbear  in 
consideration 
of  liability  of 
third  party. 


Liheriim 
tenementum, 
easement, 
right  of  way, 
right  of  com- 
mon, common 
of  turbary 
and  of  esto- 
vers. 

Right  of  com- 
mon. 
Right  of  way. 

Distress  for 
rent  and 
damage 
feasant. 
Distiess  for 
rent. 

The  cases 
above  men- 
tioned as  in- 
stances only. 


Departure 
from  these 
rules  how 
taken  advan- 
tage of. 


be  intended  to  establish  a  distinct  subject-matter  of  complaint  in 
respect  of  each  of  such  counts. 

The  rule  which  forbids  the  use  of  several  counts  is  not  to  be  con- 
sidered as  precluding  the  plaintiff  from  alleging  more  breaches  than 
one  of  the  same  contract  in  the  same  count. 

Ex.  gr.  Pleas,  avowries  and  cognizances  founded  on  one  and  the 
same  principal  matter,  but  varied  in  statement,  description  or  circum- 
stances only,  (and  pleas  in  bar  in  replevin  are  within  the  rule,)  are  not 
to  be  allowed. 

Pleas  of  solvit  ad  diem  and  of  solvit  post  diem  are  both  pleas  of  pay- 
ment, varied  in  the  circumstance  of  time  only,  and  are  not  to  be  al- 
lowed. 

But  pleas  of  payment  and  of  accord  and  satisfaction,  or  of  release, 
are  distinct,  and  are  to  be  allowed. 

Pleas  of  an  agreement  to  accept  the  security  of  A.  B.  in  discharge 
of  the  plaintiffs  demand,  and  of  an  agreement  to  accept  the  security 
of  C.  D.  for  the  like  purpose,  are  also  distinct  and  to  be  allowed. 

But  pleas  of  an  agreement  to  accept  the  security  of  a  third  person 
in  discharge  of  the  plaintiff's  demand,  and  of  the  same  agreement, 
describing  it  to  be  an  agreement  to  forbear  for  a  time  in  considera- 
tion of  the  same  security,  are  not  distinct,  for  they  are  only  variations 
in  the  statement  of  one  and  the  same  agreement,  whether  more  or 
less  extensive,  in  coilsideration  of  the  same  security,  and  not  to  be  al- 
lowed. 

In  trespass  quare  clausumf regit,  pleas  of  soil  and  freehold  of  the 
defendant  in  the  locus  in  quo,  and  of  the  defendant's  right  to  an  ease- 
ment there  ;  pleas  of  right  of  way,  of  common  of  pasture,  of  common 
of  turbary,  and  of  common  of  estovers,  are  distinct,  and  are  to  be 
allowed. 

But  pleas  of  right  of  common  at  all  times  of  the  year,  and  of  such 
right  at  particular  times,  or  in  a  qualified  manner,  are  not  to  be 
allowed. 

So  pleas  of  right  of  way  over  the  locus  in  quo,  varying  the  termini 
or  the  purposes,  are  not  to  be  allowed. 

Avowries  for  distress  for  rent  and  for  distress  for  damage  feasant 
are  to  be  allowed. 

But  avowries  for  distress  for  rent,  varying  the  amount  of  rent 
reserved  or  the  time  at  which  the  rent  is  payable,  are  not  to  be  al- 
lowed. 

The  exainples  in  this  and  other  places  specified  are  given  as  some 
instances  only  of  the  application  of  the  rules  to  which  they  relate ; 
but  the  principles  contained  in  the  rules  are  not  to  be  considered  as 
restricted  by  the  examples  specified. 

6.  Where  more  than  one  count,  plea,  avowry  or  cognizance  shall 
have  been  used  in  apparent  violation  of  the  preceding  rules,  the 
opposite  party  shall  be  at  liberty  to  apply  to  a  judge,  suggesting  that 
two  or  more  of  the  counts,  pleas,  avowries  or  cognizances  are  founded 
on  the  same  subject-matter  of  complaint,  or  ground  of  answer  or  de- 
fence, for  an  order  that  all  the  counts,  pleas,  avowries  or  cognizances 
introduced  in  violation  of  the  rule,  be  struck  out  at  the  cost  of  the 
party  pleading,  whereupon  the  judge  shall  order  accordingly,  unless 
he  shall  be  satisfied  upon  cause  shown  that  some  distinct  subject- 
matter  of  complaint  is  bond  fide  intended  to  be  established  in  respect 
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of  each  of  such  counts,  or  some  distinct  ground  of  answer  or  defence  in 
respect  of  each  of  such  pleas,  avowries  or  cognizances,  in  which  case 
he  shall  indorse  upon  the  summons,  or  state  in  his  order,  as  the  case 
may  be,  that  he  is  so  satisfied,  and  shall  also  specify  the  counts,  pleas, 
avowries  or  cognizances  mentioned  in  such  application  which  shall  be 
allowed. 

7.  Upon  the  trial,  where  there   is   more    than   one   count,   plea.  Costs  of 
avowry  or  cognizance  upon  the  record,  and  the  party  pleading  fails  to  "-"^"J^"  «°'' 
establish  a  distinct  subject-matter  of  complaint   in  respect  of  each  p*""' 
count,  or  some  distinct  ground  of  answer  or  defence  in  respect  of  each 

plea,  avowry  or  cognizance,  a  verdict  and  judgment  shall  pass  against 
him  upon  each  count,  plea,  avowry  or  cognizance  which  he  shall  have 
so  failed  to  establish ;  and  he  shall  be  liable  to  the  other  party  for  all 
the  costs  occasioned  by  such  count,  plea,  avowry  or  cognizance,  in- 
cluding those  of  the  evidence  as  well  as  those  of  the  pleadings.  And 
further,  in  all  cases  in  which  an  application  to  a  judge  has  been  made 
under  the  preceding  rule,  and  any  count,  plea,  avowry  or  cognizance 
allowed  as  aforesaid,  upon  the  ground  that  some  distinct  subject- 
matter  of  complaint  was  bona  Jide  intended  to  be  established  at  the 
trial  in  respect  of  each  count  so  allowed,  or  some  distinct  ground  of 
answer  or  defence  in  respect  of  each  plea,  avowry  or  cognizance  so 
allowed,  if  the  Court  or  judge  before  whom  the  trial  is  had  shall  be 
of  opinion  that  no  such  distinct  subject-matter  of  complaint  was  bond 
jide  intended  to  be  established  in  respect  of  each  count  so  allowed,  or 
no  such  distinct  ground  of  answer  or  defence  in  respect  of  each  plea, 
avowry  or  cognizance  so  allowed,  and  shall  so  certify  before  final 
judgment,  such  party  so  pleading  shall  not  recover  any  costs  upon  the 
issue  or  issues  upon  which  he  succeeds,  arising  out  of  any  count,  plea, 
avowry  or  cognizance,  with  respect  to  which  the  judge  shall  so 
certify. 

8.  The  name  of  a  county  shall  in  all  cases  be  stated  in  the  margin  special 
of  a  declaration,  and  shall  be  taken  to  be  the  venue  intended  by  the  venue, 
plaintiff;  and  no  venue  shall  be  stated  in  the  body  of  the  declaration, 

or  in  any  subsequent  pleading. 

Provided  that  in  cases  where  local  description  is  now  required,  such  Local  de- 
local  description  shall  be  given.  scnptiou, 

9.  In  a  plea  or  subsequent  pleading  intended  to  be  pleaded  in  bar  commence- 
of  the  whole   action  generally,  it  shall  not  be  necessary  to  use  any  ".entand 

„.''  ''  ii-i/r-  „        C  conclusion  ot 

allegation  of  actionem  non,  or  to  the  like  effect,  or  any  prayer  ot  p,^.^^  ,5.^. 
judgment ;  nor  shall  it  be  necessary  in  any  replication  or  subsequent 
pleading  intended  to  be  pleaded  in  maintenance  of  the  whole  action, 
to  use  any  allegation  of  "  prccludi  non"  or  to  the  like  effect,  or  any 
prayer  of  judgment ;  and  all  pleas,  replications  and  subsequent  plead- 
mgs  pleaded  without  such  formal  parts  as  aforesaid,  shall  be  taken, 
unless  otherwise  expressed,  as  pleaded  respectively  in  bar  of  the 
whole  action,  or  in  maintenance  of  the  whole  action.  Provided  that 
nothing  herein  contained  shall  extend  to  cases  where  an  estoppel  is 
pleaded. 

10.  No   formal   defence  shall  be   recjuircd  in  a  plea  ;  and  it  shall  f^~°',';:, 
commence  as  follows :— "  The  said  defendant,  by his  attorney, 

[or  '  in  person,'  &c.],  says  that,  &c." 

11.  It  shall  not  be  necessary  to  state  in  a  second  or  other  plea  or  second  pio. 
avowry,  that  it  is  pleaded  by  leave  of  the  Court,  or  according  to  the 

form  of  the  statute,  or  to  that  effect. 

12.  No  protestation  shall  hereafter  be  made  in  any  pleading;  but  rroiMuiion. 
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Traverses. 


Opposite 
party  may 
plead  over. 

Form  of  de- 
murrer. 


Joinder  in  de- 
murrer. 


Entry  of  pro- 
ceedings on 
record. 


Cliarge  for 
issue. 


Payment  of 
money  iuto 
Court. 


either  party  shall  be  entitled  to  the  same  advantage  in  that  or  other 
actions  as  if  a  protestation  had  been  made. 

13.  All  special  traverses,  or  traverses  with  an  inducement  of  affirma- 
tive matter,  shall  conclude  to  the  country. 

Provided  that  this  regulation  shall  not  preclude  the  opposite  party 
from  pleading  over  to  the  inducement,  when  the  traverse  is  immaterial. 

14.  Tlie  form  of  a  demurrer  shall  be  as  follows  :— "  The  said  de- 
fendant by  his  attorney,  [or  '  in  person,'  &c.,  or  '  plaintiff,']  says 

that  the  declaration  [or  '  plea,'  &c.]  is  not  sufficient  in  law,"  showing 
the  special  causes  of  demurrer,  if  any. 

The  form  of  a  joinder  in  demurrer  shall  be  as  follows  : — "  The  said 
plaintiff  [or  '  defendant ']  says  that  the  declaration  [or  '  plea'  &e.]  is 
sufficient  in  law." 

15.  The  entry  of  proceedings  on  the  record  for  trial  or  on  the 
judgment  roll,  (according  to  the  nature  of  the  case,)  shall  be  taken  to 
be,  and  shall  be  in  fact,  the  first  entry  of  the  proceedings  in  the  cause, 
or  of  any  part  thereof,  upon  record,  and  no  fees  shall  be  payable  in 
respect  of  any  prior  entry  made  or  supposed  to  be  made  on  any  roll 
or  record  whatever, 

16.  No  fees  shall  be  charged  in  respect  of  more  than  one  issue  by 
any  of  the  officers  of  the  court,  or  of  any  judge  at  the  assizes,  or  of 
any  other  officer  in  any  action  of  assumpsit,  or  in  any  action  of  debt 
on  simple  contract,  or  in  any  action  on  the  case. 

By  rule  T.  T.  1  Vict.  1838,  the  following  are  substituted  for  the  17  th 
and  19th  rules  of  H.  T.  4  Will.  4. 

When  money  is  paid  into  Court,  such  payment  shall  be  pleaded  in 
all  cases  and  as  near  as  may  be  in  the  following  terms,  mutatis 
mutandis :  — 

The day  of . 


"C.D.I 

ats,    >     "J 
A.  B.3  &c 


The  defendant  by 


his  attorney,  [or  *in  person,' 


.]  says  [or  in  case  it  he  pleaded  as  to  part  only,  add, 

'  as  to  £ ,  being  part  of  the  sum  in  the  declaration'  or  ' count 

mentioned,'  or  '  as  to  the  residue  of  the  sum  of  £ ,']  that  the  plain- 
tiff ought  not  further  to  maintain  his  action,  because  the  defendant  now 

brings  into  Court  the  sum  of  £ ,  ready  to  be  paid  to  the  plaintiff. 

And  the  defendant  further  says  that  the  plaintiff  has  not  sustained 
damages  [or  in  actions  of  debt,  '  that  he  never  was  indebted  (a)  to  the 
plaintiff,']  to  a  greater  amount  than  the  said  sum,  &c.  in  respect  of  the 
cause  of  action  in  the  declaration  mentioned,  [or  '  in  the  introductory 
part  of  this  plea  mentioned,']  and  this  he  is  ready  to  verify, —  where- 
fore he  prays  judgment  if  the  plaintiff  ought  further  to  maintain  his 
action  thereof." — Rule  T.  T.  1  Vict. 

18.  No  rule  or  judge's  order  to  pay  money  into  Court  shall  be  ne- 
cessary, except  under  the  3  &  4  Will.  4,  c.  42,  s.  21,  but  the  money 
shall  be  paid  to  the  proper  officer  of  each  Court,  who  shall  give  a 
receipt  for  the  amount  in  the  margin  of  the  plea,  and  the  said  sum 
shall  be  paid  out  to  the  plaintiff  on  demand. — Rule  H.  T.  4  Will.  4. 

19.  The  plaintiff,  after  delivery  of  a  plea  of  payment  of  money  into 
Court,  shall  be  at  liberty  to  reply  to  the  same,  by  accepting  the  sum 

after  payment  g^  p^j^j  jjjtQ  Court  in  full  Satisfaction  and  discharge  of  the  cause  of 

of  money  into  '■ 

Court.  


No  order  to 
pay  money 
into  Court 
except  in  cer- 
tain cases. 


Proceeding 
by  plaintiff 


(a)  This  is  however  incorrect,  see  Lowe  v.  Steel,  3  D.  6c  L.  662. 
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action  in  respect  of  which  it  has  been  paid  in,  and  he  shall  be  at  liberty 
in  that  case  to  tax  his  costs  of  suit,  and  in  case  of  nonpayment  thereof 
within  forty-eight  hours,  to  sign  judgment  for  his  costs  of  suit  so  taxed; 
or  the  plainiiff  may  reply  "  that  he  has  sustained  damages  [or  '  that 
the  defendant  was  and  is  indebted  to  him,'  as  the  case  may  be,']  to  a 
greater  amount  than  the  said  sum,"  and  in  the  event  of  an  issue  tliereon 
being  found  for  the  defendant,  the  defendant  shall  be  entitled  to  judg- 
ment and  his  costs  of  suit.— Rule  T.  T.  1  Vict. 

20.  In  all  cases  under  the  3  &  4  Will.  4,  c.  4-2,  s.  10,  in  which,  after  Commence- 
a  plea  in  abatement  of  the  non-joinder  of  another  person,  the  plaintiff  "J''"' ^^  "Ke- 
shan, without  having  proceeded  to  trial  on  an  issue  thereon,  commence  piea'of  no'n.*'^ 
another  action  against  the  defendant  or  defendants  in  the  action  in  joinder, 
which  such  plea  in  abatement  shall  have  been  pleaded,  and  the  person 

or  persons  named  in  such  plea  in  abatement  as  joint  contractors,  the 
commencement  of  the  declaration  shall  be  in  the  following  form  : — 

"  \_Venue.']  A.  B.,  by  E.  F.  his  attorney,  [o?-  '  in  his  own  proper  per- 
son,' &c.]  complains  of  C.  D.  and  G.  H.,  who  have  been  summoned 
to  answer  the  said  A.  B.,  and  which  said  C.  D.  has  heretofore  pleaded 
in  abatement  the  non-joinder  of  the  said  G.  H.,  &c.  [the  same  form  to 
be  used  mutatis  mulandis  in  cases  of  arrest  or  detainer,! — Rule  H.  T. 
4  Will.  4. 

21.  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insol-  Character  of 
vent,  or  executors  or  administrators,  or  persons  authorized  by  act  of  "ssieoees,  inc. 
parliament  to  sue  or  be  sued  as  nominal  parties,  the  character  in  which  Idniuied^u^ 
the  plaintiff  or  defendant  is  stated  on  the  record  to  sue  or  be  sued  less  specially 
shall  not  in  any  case  be  considered  as  an  issue  unless  specially  denied,  denied. 

The  rules  of  T.  T.  1  Vict,  further  provide,  That  in  every  case  in  General  issue 
which  a  defendant  shall  plead  the  general  issue,  intending  to  give  the  ^^  statute, 
special  matter  in  evidence  by  virtue  of  any  act  of  parliament,  he  shall 
insert  in  the  margin  of  the  plea  the  words  "  By  statute,"  otherwise 
such  plea  shall  be  taken  not  to  have  been  pleaded  by  virtue  of  any  act 
of  parliament ;  and  such  memorandum  shall  be  inserted  in  the  margin 
of  the  issue  and  of  the  nisi  prius  record. 

In  any  case  in  which  the  plaintiff  (in  order  to  avoid  the  expense  of  Pnyments 
a  plea  of  payment)  shall  have  given  credit  in  the  particulars  of  his  "e^'ted  in 
demand  for  any  sum  or  sums  of  money  therein  admitted  to  have  been  dema"dTeed 
paid  to  the  plaintiff,  it  shall  not  be  necessary  for  the  defendant  to  plead  not  be 
the  payment  of  such  sum  or  sums  of  money.  pleaded. 

But  this  rule  is  not  to  apply  to  cases  where  the  plaintiff,  after  stating  Rule  not  to 
the  amount  of  his  demand,  states  that  he  seeks  to  recover  a  certain  »pp'y '° '^'»"" 

11  .   ,  .    .  ,.      ,  .       ,  of  balance. 

baJance,  without  givmg  credit  lor  any  particular  sum  or  sums. 

Payment  shall  not  in  any  case  be  allowed  to  be  given  in  evidence  in  Payment  in 
reduction  of  damages  or  debt,  but  shall  be  pleaded  in  bar.  reduciiou  of 

°  '■  dam»^es  or 

debt  not  to 
be  allowed. 


PLEADINGS  IN  PARTICULAR  ACTIONS. 
Rule  H.  T.   I  Will.  4. 

I.  Assumpsit. 

1.  In  all  actions  of  assumpsit,  except  on  bills  of  exchange  and  pro-  Effttiofoon 
missory  no'c.^,  the  plea  of  non-assumpsit  shall  operate  only  as  a  denial  auuwpwt. 
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Warranty. 
Policy, 


Carriers  and 
bailees. 

Agents. 


Goods  sold. 


Money  had 
^nd  received. 


In  actions  on 
bills  and 
notes  general 
issue  not  ad- 
missible. 


In  assumpsit 
matters  in 
confession 
and  avoidance 
to  be  pleaded 
specially. 


Statement  of 
interest  of 
assured. 


Noil  est  fac- 
tum. 


Nil  debet. 

General  issue 
in  debt. 


Matters  in 
confession 
and  avoid- 
ance. 


in  fact  of  the  express  contract  or  promise  alleged,  or  of  the  matters 
of  fact  from  which  the  contract  or  promise  alleged  may  be  implied  by 
law. 

Ex.  gr.  In  an  action  on  a  warranty  the  plea  will  operate  as  a  denial 
of  the  fact  of  the  warranty  having  been  given  upon  the  alleged  con- 
sideration, but  not  of  the  breach ;  and  in  an  action  on  a  policy  of 
insurance,  of  the  subscription  to  the  alleged  policy  by  the  defendant, 
but  not  of  the  interest,  of  the  commencement  of  the  risk,  of  the  loss, 
or  of  the  alleged  compliance  with  warranties. 

In  actions  against  carriers  and  other  bailees  for  not  delivering  or 
not  keeping  goods  safe,  or  not  returning  them  on  request,  and  in 
actions  against  agents  for  not  accounting,  the  plea  will  operate  as  a 
denial  of  any  express  contract  to  the  effect  alleged  in  the  declaration 
and  of  such  bailment  or  employment  as  would  raise  a  promise  in  law 
to  the  effect  alleged,  but  not  of  the  breach. 

In  an  action  of  indebitatus  assumpsit  for  goods  sold  and  delivered, 
the  plea  of  non-assumpsit  will  operate  as  a  denial  of  the  sale  and  deli- 
very in  point  of  fact ;  in  the  like  action  for  money  had  and  received, 
it  will  operate  as  a  denial  both  of  the  receipt  of  the  money  and  the 
existence  of  those  facts  which  make  such  receipt  by  the  defendant  9 
receipt  to  the  use  of  the  plaintiff. 

2.  In  all  actions  upon  bills  of  exchange  and  promissory  notes  the 
plea  of  non-assumpsit  shall  be  inadmissible.  In  such  actions,  there- 
fore, a  plea  in  denial  must  traverse  some  matter  of  fact;  ex.gr.  the 
drawing,  or  making,  or  indorsing,  or  accepting,  or  presenting,  or  notice 
of  dishonour  of  the  bill  or  note. 

.3.  In  every  species  of  assumpsit  all  matters  in  confession  and  avoid- 
ance, including  not  only  those  by  way  of  discharge,  but  those  which 
show  the  transaction  to  be  either  void  or  voidable  in  point  of  law  on 
the  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded.  Ex.  gr. 
infancy ;  coverture  ;  release  ;  payment ;  performance  ;  illegality  of 
consideration  either  by  statute  or  common  law ;  drawing,  indorsing, 
accepting,  &c.  bills  or  notes  by  way  of  accommodation;  set-off;  mu- 
tual credit ;  unseaworthiness ;  misrepresentation ;  concealment ;  devia- 
tion ;  and  various  other  defences,  must  be  pleaded. 

4.  In  actions  on  policies  of  insurance  the  interest  of  the  assured  may 
be  averred  thus  :  "That  A.,  B.,  C,  and  D.,  or  some  or  one  of  them, 
were  or  was  interested,"  &c. ;  and  it  may  also  be  averred  "  that  the 
insurance  was  made  for  the  use  and  benefit  and  on  the  account  of  the 
person  or  persons  so  interested." 

II. — In  Covenant  and  Debt. 

1.  In  debt  on  specialty  or  covenant  the  plea  of  non  est  factum  shall 
operate  as  a  denial  of  the  execution  of  the  deed  in  point  of  fact  only, 
and  all  other  defences  shall  be  specially  pleaded,  including  matters 
which  make  the  deed  absolutely  void  as  well  as  those  which  make  it 
voidable. 

2.  The  plea  of"  nil  debet"  shall  not  be  allowed  in  any  action. 

3.  In  actions  of  debt  on  simple  contract,  other  than  on  bills  of  ex- 
change and  promissory  notes,  the  defendant  may  plead  that  "  he  never 
was  indebted  in  manner  and  form  as  in  the  declaration  alleged,"  and 
such  plea  shall  have  the  same  operation  as  the  plea  of  non  assumpsit 
in  indebitatus  assumpsit,  and  all  matters  in  confession  and  avoidance 
shall  be  pleaded  specially  as  above  directed  in  actions  of  assumpsit. 
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4.  In  other  actions  of  debt  in  which  the  plea  of  nil  debet  has  been  Pleas  in  other 
hitherto  allowed,  including  those  on  bills  of  exchange  and  promissory  ""^"o"'- 
notes,  the  defendant  shall  deny  specifically  some  particular  matter  of 
fact  alleged  in  the  declaration,  or  plead  specially  in  confession  and 
avoidance. 

III. — Detinue. 

The  plea  of  non  detinet  shall  operate  as  a  denial  of  the  detention  of  No,,  dfiinet. 
the  goods  by  the  defendant,  but  not  of  the  plaintiff's  property  therein; 
and  no  other  defence  than  such  denial  shall  be  admissible  under  that 
plea. 

IV —In  Case. 

1,  In  actions  on  the  case  tlie  plea  of  not  guilty  shall  operate  as  a  Eflfectofnot 
denial  only  of  the  breach  of  duty,  or  wrongful  act  alleged  to  have  been  su'''y- 
committed  by  the  defendant,  and  not  of  the  facts  stated  in  the  induce- 
ment ;  and  no  other  defence  than  such  denial  shall  be  admissible  under 

that  plea ;  all  other  pleas  in  denial  shall  take  issue  on  some  particular  other  pleas. 
matter  of  fact  alleged  in  the  declaration. 

^x.  gr. — In  an  action  on  the  case  for  a  nuisance  to  the  occupation  Nuisance. 
of  a  house,  by  carrying  on  an  oflensive  trade,  the  plea  of  not  guilty 
will  operate  as  a  denial  only  that  the  defendant  carried  on  the  alleged 
trade  in  such  a  way  as  to  be  a  nuisance  to  the  occupation  of  the  house, 
and  will  not  operate  as  a  denial  of  the  plaintiff's  occupation  of  the 
house. 

In  an  action  on  the  case  for  obstructing  a  right  of  way,  such  plea  Right  of  w.-.y. 
will  operate  as  a  denial  of  the  obstruction  only,  and  not  of  the  plain- 
tiff's right  of  way ;    and  in  an  action  for  converting  the  plaintiff's  Trover. 
goods,  the  conversion  only,  and  not  the  plaintiff's  title  to  the  goods. 

In  an  action  of  slander  of  the  plaintiff  in  his  office,  profession  or  sunder. 
trade,  the  plea  of  not  guilty  will  operate  to  the  same  extent  precisely 
as  at  present  in  denial  of  speaking  the  words,  of  speaking  them  mali- 
ciously and  in  the  sense  imputed,  and  with  reference  to  the  plaintiff's 
office,  profession  or  trade,  but  it  will  not  operate  as  a  denial  of  the 
fact  of  the  plaintiff  holding  the  office,  or  being  of  the  profession  or 
trade  alleged. 

In  actions  for  an  escape,  it  will  operate  as  a  denial  of  the  neglect  or  Escape, 
defaidt  of  the  sheriff'  or  his  officers,  but  not  of  the  debt,  judgment  or 
preliminary  proceedings. 

In  this  form  of  action  against  a  carrier  the  plea  of  not  guilty  will  Carrim. 
operate  as  a  denial  of  the  loss  or  damage,  but  not  of  the  receipt  of 
the  goods  by  the  defendant  as  a  carrier  for  hire,  or  of  the  purpose  for 
which  they  were  received. 

2.  All  matters  in  confession  and  avoidance  shall  be  pleaded  specially,  -M»«t'" '" 

.  .  ^  .  coufr»«ion 

as  in  actions  of  assumpsit.  an.i  avoid- 

:iDce. 

V. — In  Trespass. 

1.  In  actions  of  trespass  quare  clausum  /regit,  the  close  or  place  in  Abutuijiu 
which  &c.  must  be  designated  in  the  declaration  by  name  or  abuttals  Jecbrat.o,.. 
or   other  description,    in  failure  whereof  the  defendant  may  drnuir 
specially. 

2.  In  actions  of  trespass  fiuarc  chtuxum  frcgit  the  plea  of  not  guilty  Rffrctof  pir.. 
shall  operate  as  a  denial  that  the  defendant  comnntted  the  trespass  ll';^^^^^ 
alleged  in  the  place  mentioned,  but  not  as  a  denial  of  the  plamtifi  s  ^^,„ <im«t«m 
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Kijlit  of  way. 


Common  of 
pasture. 


possession  or  right  of  possession  of  that  place,  which,  if  intended  to  be 
denied,  must  be  traversed  specially. 
In  trespass  3.  In  actioHs  of  trespass  de  bonis  asportatis  the  plea  of  not  guilty 

de  bonis  aspor-  g|^^j}  operate  as  a  denial  that  the  defendant  having  committed  the  tres- 
pass alleged,  by  taking  or  damaging  the  goods  mentioned,  but  not  of 
the  plaintiff"'s  property  therein. 

4.  Where,  in  an  action  of  trespass  qiiare  clau sum  f  regit,  the  defend- 
ant pleads  a  right  of  way  with  carriages  and  cattle  and  on  foot  in  the 
same  plea,  and  issue  is  taken  thereon,  the  plea  shall  be  taken  distri- 
butively ;  and  if  a  right  of  way  with  cattle  or  on  foot  only  shall  be 
found  by  the  jury,  a  verdict  shall  pass  for  the  defendant  in  respect  of 
such  of  the  trespasses  proved  as  shall  be  justified  by  the  right  of  way 
so  found,  and  for  the  plaintiff  in  respect  of  such  of  the  trespasses  as 
shall  not  be  so  justified. 

5.  And  where,  in  an  action  of  trespass  quarc  clauswn  /regit,  the 
defendant  pleads  a  right  of  common  of  pasture  for  divers  kinds  of  cat- 
tle, ex.  gr.  horses,  sheep,  oxen  and  cows,  and  issue  is  taken  thereon ; 
if  a  right  of  common  for  some  particular  kind  of  commonable  cattle 
only  be  found  by  the  jury,  a  verdict  shall  pass  for  the  defendant  in 
respect  of  such  of  the  trespasses  proved  as  shall  be  justified  by  the 
right  of  common  so  found,  and  for  the  plaintiff  in  respect  of  the  tres- 
passes which  shall  not  be  so  justified. 

G.  And  in  all  actions  in  which  such  right  of  way  or  common  as 
aforesaid,  or  other  similar  right,  is  «o  pleaded  that  the  allegations  as 
to  the  extent  of  the  right  are  capable  of  being  construed  distributively, 
they  shall  be  taken  distributively. 

Provided  nevertheless,  that  nothing  contained  in  the  5th,  6th  or  7th 
of  the  above-mentioned  general  rules  and  regulations,  or  in  any  of  the 
above-mentioned  rules  or  regulations  relating  to  pleading  in  particular 
actions,  shall  apply  to  any  case  in  which  the  declaration  shall  bear  date 
before  the  first  day  of  Easter  Term  next,  [that  is,  15  April,  1842]. 

[^Then  follow  rules  prescribing  the  forms  of  issues,  S^c. ;  seeChit.  Arch.'] 


Similar  picas. 


Commence- 
nieiit  of  chf 
rules. 


(     soil  a     ) 


ADDENDA. 


p.  2.  Fent/e.]  As  an  authority  for  the  position  that  the  venue  in  divided  counties  should  be 
stated  as  in  the  (^northern)  or  (southern)  division,  as  tiie  case  may  be,  refer  to 
Thompson  v.  Hornby,  Q.  B.  Feb.  1,  1847.  Venue  wrongly  laid  should  in  general  be 
pleaded;  Richards  v.  Easto,  15  JM.  &  W.  244  ;  S.C.3  D.  &  L.  515. 

3.  Declaration  by  Attorney  or  in  Person.^  The  omission  of  this  statement  is  ground  for 
selling  aside  the  declaration;   While  v.  Feltham,  16  L.  J.  C.  P.  14. 

6,  u.  (e).  "  Whereas,"'\  It  is  demurrable  in  any  form  of  action  to  state  the  catise  of  action 
under  a  "  whereas;"  Brown  v.  Thurloe,  16  L.  J.  46,  Exch. 

12,  Attorneys']  do  not  lose  their  privilege  of  retaining  the  venue  in  Middlesex  by  omitting 

to  state  in  the  declaration  that  they  are  attorneys;    Cults  v.  Surridge,  16  L.  J.  2, 
Q.  B. 

13,  n.  (d).  Statement  that  Plaintiff  was  public  Officer  at  Commencement  of  Suit.']     Refer  to 

Esdaile  v.  Maclean,  15  M.  &  W.  277 ;  and  see  7  &  8  Vict.  c.  113,  s.  47 ;  by  this 
act  future  banking  companies  are  to  be  carried  on  by  letters  patent. 
id.,  n.  (g).  Add  "  but  is  not  exclusive  evidence  of  plaintifi'  being  such  public  officer;"  Keg. 
V.  Carter,  1  Davison's  C.  C.  R.  65. 

14,  n.  (n).  RtimbaU.  v.  Hunt,  15  L.  J.  180;  S.  C.  10  Jur.  539. 

15,  Form  15.  The  proper  designation  of  a  city  is  "  The  Mayor,  Aldermen,  and  Citizens  of, 

&c.;"  Attorney-General  v.  Corporation  of  Worcester,  15  L.  J.  398,  Chancery. 

18,  n.  (s).  Refer  to  Cook  v.  M'Pherson,  15  L.  J.  282,  Q.  B. 

21, 1.  10.  A  plaintiff  cannot  sign  judgment  where  a  non  issuable  plea  is  pleaded,  if  he  has* 
waived  the  objection  by  taking  a  step  admitting  the  pleas  to  be  issuable,  as  by  taking 
out  a  summons  for  particulars  of  a  plea  of  set-ofl";  Scott  v.  Watson,  3  D.  &  L.  208  ; 
S.  C.  I  Com.  B.  826  ;  or  obtaining  time  to  reply,  Stead  v.  Carey.  7  M.  fie  G.  646; 
S.  C.  1  Com.  B.  496  ;  what  not  a  waiver,  Verbist  v.  De  Keyser,  3  D.  4c  L.  392. 

21,  n.  (e).  The  omission  of  christian  names  in  pleadings  is  ground  of  demurrer;  Esdaile  v. 
Maclean,  15  M.  &  W,  277  ;  Levy  v.  Webb,  15  L.  .T.  407,  Q.  B. 

28,  D.  (a).  Points  in  Margin  of  Demurrer.']  Sufficient  to  state  that  they  are  "  those  with- 
in ;"  per  Alderson,  B.,  Braham  v.  Watkins,  4  D.  &  L.  44. 

Where  a  demurrer  is  frivolous,  the  Court  will  grant  a  rule  for  signing  judgment  on 
the  whole  record  ;  Tucker  v.  Barnsley,  16  L.  J.  65,  Exch. 

31,  Form  3.  See  ante,  Addend,  to  p.  3. 

32,  Form  10,  n.  (m).     Refer  to  Esdaile  v.  Maclean,  15  M.  &:  W.  277. 

33,  n.  (m).  Esdaile  v.  Maclean,  15  M.  &  W.  277. 

id.,  n.  (q).  Shepherd  v.  Shepherd,  3  D.  &  L.  202 ;  S.  C.  1  Com.  B.  847. 

37,  n.  (e).  Townserid  v.  Smith,  3  D.  &  L.  323. 

id.,  n.  (g).  Bonzi  v.  Stewart,  7  M.  &  G.  746  ;  Dietrichsen  v.  Oiubelei,  14  M.  i  W.  845; 
S.  C.  3  D.  &  L.  292.  Duplicity  in  a  plea;  Ifarrvld  v.  Whillaker,  15  L.  J.  345, 
Q.  B. 

38,  n.  (k).  Immaterial  Issues.']     Refer  to  Tempest  v.  Kilter,  2  Com.  B.  300  ;  S.  C.  3  D.  .'v 

L.  407,  cited  42,  n.  (d). 

A  plea  traversing  an  allegation  in  the  declaration  in  the  words  "  before  and  at 
the  time,  &c."  was  held  bad;  "at  the  time"  being  the  material  part  only  which 
should  have  been  traversed;  Bradley  v.  Baidsley,  14  M.  &c  W.  873;  S.  C.  3  D. 
&  L.  476;  and  see  Hammond  v.  Colls,  3  D.  fie  L.  164  ;  and  see  p.  42,  n.  (d) 
and  Ce). 

39,  n.  (9).  Refer  to  Brown  v.  Thurloe,  16  L.  J.  46,  Exch.;  and  to  Shepherd  v.  Gosden,  4 

Jur.  578. 
42,  n.  (d)  and  (e).  See  ante,  Addend,  to  p.  38. 

48,  n.  (7).  Kaye  v.  Dutton,  7  M.  &  G.  815. 

49.  Crediting  Payments]  must  be  in  the  particulars  themselves ;  Hart  v.  Middleton,  2  Car, 

&  K.  9. 
60,  D.  (x).  Particulars  on  a  Bill  of  Exchange.]    Refer  to  Gould  v,  Coombes,  1  Com.  B.  543. 
id.,  n.  (t/).   Particulars.]     Eennie  v.  Beresford,  15  M.  &  W.  78  ;  S.  C.  3  I).  &c   L.  464  ; 

Higgins  V.  Ede,  15  iM.  &  W.  76.     Particulars  by  a  surveyor;  Irving  v.  Baker,  15 

L.  J.  Q.  B.  322.    By  a  broker  for  the  price  of  scrip  bought  for  the  account;  Berkley 

v.  De  Vere,  4  Dowl.  fie  L.  97. 
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P.  59,  Form  13.  See  a  similar  form  by  the  assignees  of  a  bankrupt  against  a  person  for  not 
discounting  a  bill  of  the  bankrupt's,  Alder  v   Keighley,  15  M.  &  W.  117. 

67.  Attorneys.^    For  Taylor  v.  Tenant,  Q.  B.  Feb.  12,  1846,  read  "  Turner  v.  TennaiU,  10 

Jur.  429,  note,"  and  add,  "  or  if,  by  the  attorney's  negligence,  the  money  paid  is 
useless  to  the  client ;"  Leicis  v.  Samuel,  15  L.  J.  218,  Q.  B. 

68,  n.  (n).  Refer  to  Bevins  v.  HuLme,  3  D.  &  L.  309 ;  S.  C.  15  M.  &  W.  88.    Where 

see  a  form  against  an  attorney  for  not  paying  over  to  the  client  money  levied  under  a 
judgment. 
71,  n.  Haynes  v.  Bhodes,  15  L.  J.  137,  Q.  B. 

80,  n.  (i).  Refer  to  Polhill  v.  Walter,  3  B.  &  Adol.  114. 

id.,  n.  (m).  Refer  to  Shepherd  v.  Shepherd,  3  D.  &  L.  203  ;  S.  C.  I  Com.  B.  847. 

81,  n.  (q).  Initials  of  A'arae.]     Esdaile  v.  Maclean,  15  M.  &  W.  277  ;  and  refer  to  Levy 

V.  Webb,  15  L.  J.  407,  Q.  B. 
id.,  n.  (t).  In  Smith  v.  Balls,  15  L.  J.  413,  Q.  B.,  it  was  held  that  a  count  was  sufficient 

which  stated  that  "  certain  persons  under  the  style  of  C.  &  Co.  made,  &c.,  and  that 

the  said  C.  £c  Co.  indorsed,  &c."     As  to  the  signature  of  a  partner  to  bind  a  firm, 

see  Norton  v.  Seymour,  16  L.  J.  100,  C.  P. 
83,  n.  (/).  Add  a  reference  to  Esdaile  v,  Maclean,  15  M.  &  W.  281. 
87,  n.  (s).  General  Presentment.']     Averment  of,  sufficient,  where  bill  drawn  payable  in 

London,  and  venue  laid  there;  Boydell  v.  Harkness,  4  Dowl.  &  L.  178 ;  and  see  Wil- 

mott  V.  Williams,  7  M.  &  G.  1017. 

95,  Form  29.  By  the  executor  of  a  deceased  wife,  to  whom  a  promissory  note  was  given 

whilst  sole,  and  not  reduced  into  possession  by  the  husband  before  her  decease;  Hart 
V.  Stephens,  6  Q.  B.  937. 

96,  n.  (9).  Foreign  Bill.']     Defendant  may  show  even  against  a  bona  fide  holder  that  a 

bill  purporting  to  be  drawn  abroad  was  really  drawn  in  England,  and  so  bad  for 

want  of  a  stamp;  Steadman  v   Duhamel,  1  Com.  B.  888. 
102,  n.  (6).  This  note  must  be  qualified.     See  Ross  v.  Hill,  2  Com.  B.  877 ;  S.  C.  3  D.  & 

L.  787  ;  and  see  524,  n.  (t). 
109,  n.  (rn).  Laches — Check.]     Where  the  drawees  of  a  check  continue  solvent,  and  have 

eflPects  of  the  drawer  in  their  hands,  delay  in  presenting  the  check  does  not  disentitle 

the  holder  to  sue  the  drawer;   Robinson  v.  Hawkesford,  15  L.  J.  377,  Q.  B. ;  and 
*  see  295,  n.  (;;).     Law,  &c.  of  bank  notes  given  after  the  failure  of  the  bank;  Turner 

V.  Stones,  3D.  &  L.  122. 
112,  Form  1.  See  these  counts  joined  in  debt,  Warner  v.  Humfreys,  2  M.  &  G.  853. 
id.,  n.  (s).  Atkinson  v.  Smith,  14  M.  &  VV.  695. 
1 14,  Form  4.  Refer  to  Atkins  v.  Humfrey,  2  Com.  B.  653  ;  S.  C.  3  D.  &  L.  612. 

116,  n.  (g).  Executors  may  be  sued  for  use  and  occupation  without  their  occupying;  Atkins 

\.  Humfrey,  3D.  be  L.  612. 

117.  Factor,]     See  form  of  a  count  against,  for  selling  without  orders;  Smart  v.  Sanders, 

16  L.J.  39,  C.  P.  A  plea  in  that  case,  which  stated  that  the  sale  was  made  after 
notice  to  reimburse  defendant  for  advances,  was  held  no  defence. 

118.  Feigned  Issue.]     The  old  form  may  still  be  used ;  Liiurd  v.  Butcher,  2  Com.  B.  858  ; 

S.  C.  3  D.  &  L.  815.  If  the  words  in  the  form,  "  as  against  the  said  CD."  be 
omitted,  the  question  will  be  whether  or  not  they  were  the  property  of  A.  B.;  and 
see  Rogers  v.  Kennay,  15  L.  J.  381,  Q.  B. 

119,  n.  (to)-   ^'^ade  V.  Simeon,  2  Com.  B.  342  ;  S.  C.  3  D.&:  L.  27,  587  ;  Llewellyn  v. 

Llewellyn,  3  D.  &  L.  318  ;  Smyth  v.  Holmes,  10  Jur.  862. 
id.,  n.  (n).  Refer  to  Turner  v.  Moore,  15  L.  J.  391,  Q.  B. 

123,  Form  2.  Refer  to  Pilkinglon  v.  Scott,  15  L.  J.  329,  Exch. 
id.,  n.  (s).  Martin  v.  Wright,  6  Q.  B.  917. 

124,  n.  (().  Higgins  v.  Diion,  3  D.  &  L.  124. 

126,  Form  7.  See  another  similar  form,  where  the  guarantee  was  to  secure  past  as  well  as 

future  advances.  Chapman  v.  Sutton,  3  D.  &  L.  646;  S.  C.  2  Com.  B.  634;  and 

another  form  in  Boyd  v.  Moyle,  2  Com.  B.  644. 
128,  F'orm  11.  Guarantee.]  If  there  was  any  other  condition  precedent  before  plaintiflf  was 

to  be  paid  the  money  on  the  guarantee,  such  as  sending  a  letter  to  inform  defendant 

of  the  default  of  the  third  person,  performance  of  it  should  be  averred,  or  there  will 

be  a  fatal  omission;  Higgins  v.  Dixon,  3  D.  &  L.  124, 

"  In  consideration  of  plaintiff  having  agreed  to  stay  proceedings  against  B.,  I 

hereby  undertake  to  pay,  6lC.  ;"  held  an  executory  contract ;  Tanner  v.  Moore,  15 

L.  J.  Q.B.  391. 
132,  Form  2.  It  seems  an  open  question  whether  this  count  can  be  sustained;  see  Com. 

Dig.  Baron  and  Feme,  X.  Y. ;  Willes  v.  Nurse,  1  A.  &  E.  65  ;  Phillish  v.  Pluckwell, 

2  M.  &  Sel.  393  ;  Hopkins  v.  Logan,  7  Dowl.  360;  2  New  Rep.  405;  3  B.  &  Aid. 

680;  2  Blackst.  1236;  Frame  v.  White,  1  M.  &  G.  731. 
146, 1'orm  1.  Robertson  v.  Slruth,  5  Q.  B.  941. 
147,  Form  2.  Henderson  v.  Henderson,  6  Q.  B.  288. 
149,  n.  (h),  Dietrichsen  v.  Giubelei,  14  M.  &  W.  845. 
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P.  150,  obs.  Draper  v.  Crofts,  15  M.  &  W.  166.  A  new  tenancy  is  not  necessarily  created  by 
an  agreement  to  accept,  and  a  subsequent  acceptance  of,  lesser  rent;  Clarke  v.  Moore, 
1  Jones  &  Lat.  723.  (Irish.) 

151,  Form  9.  Refer  to  Messent  v.  Reiinolds,  15  L.  J.  226,  C.  P. 

id.,  n.  (n).  Hammond  v.  Cotls,  i  Com.  B.  916;  S.  C.  3  D.  &  L.  164. 

159,  n.  (a).  Short  v.  Slone,  3  D.  &  L.  580 ;  Caines  v.  Smith,  15  M.  &  W.  189 ;  S.C.3  D. 
&  L.  462. 

161,  Form  3.  A  form  very  nearly  similar  to  this  was  held  good  on  special  demurrer;  Wil- 
kinson V.  Gaston,  15  L.  J.  339,  Q.  B. 

167.  Proinissory  Xote]  payable  to  the  order  of  the  maker,  and  indorsed  by  him,  cannot  be 
recovered  as  a  note  transferable  by  indorsement  under  3  &  4  Ann.  c.  9;  Flight  v. 
Macleay,,  16  L.  J.  23,  Exch. 

172,  n.  (i).  Tempest  v.  Kilner,  2  Com.  B.  300  ;  5.  C.  3  D.  &  L.  407. 

173,  n.  (m).  Averment  of  Tender  of  Deed  of  Transfer.]     Add  a  reference  to  Boiclby  v.  Bell, 

16  L.  J.  18,  C.  P. ;   Youns  v.  Smith  is  reported  in  15  M,  &  W.  121 . 

174,  n.  (n).  Shaiv  v.  Holland,  15  M.  &  W.  136. 

175,  n.  (r).  Add  a  reference  to  Thatcher  v.  Knight,  15  L.  J.  241,  C.  P. 
id.,  n.  (s).  Lockhart  v.  Barnard,  14  M.  &  W.  674. 

176,  obs.  As  to  declaring  specially  when  bills  of  exchange  given  for  price  of  goods  sold, 

Patd  V.  Dodd,  2  Com.  B.  800;  Paul  v.  Parker,  2  D.  N.  S.  345. 

177,  n.  (z).  Add  to  this  note,  "  If  the  vendor  has  not  resold,  he  may  recover  the  full  price 

of  the  goods,  if  that  price  was  to  be  paid  on  a  named  day  ;  nor  is  it  necessary  for  iiim 
to  show  that  any  specific  goods  were  appropriated  ;  Diinlop  v.  Grate,  2  C.  Sc  K.  153. 

179,  n.  (d).  Shaw  v.  Holland,  15  M.  &  W.  136. 

183.  Declaration  for  not  supplying  machinery  for  a  steam  vessel  according  to  drawings 
furnished ;  Wimshnrst  v.  Onley,  2  Coin.  B.  253.  Similar  form  for  not  supplying 
girders;  Kingdom  v.  Cot,  2  Com.  B.  661. 

186.  Sheriff's  Officer]  cannot  recover  fees  from  the  attorney  in  the  cause  without  proof  of 
special  contract,  Mayherry  v.  Mansfield,  16  L.  J.  102,  Q.  B.;  sed  vide  Wulbajtcke 
v.  Maslermaii,  7  Law  Times,  184;  nor  even  with  such  proof  can  he  recover  more 
than  allowed  by  1  Vict.  c.  55,  Johnson  v.  Oldfield,  Feb.  1847,  Q.  B. 

195,  Form  5.  See  a  statement  of  a  similar  bargain,  Cocking  v.  Ward,  1  Com.  B.  858. 

196,  n.  («).  For  "  Frunkland  v.  Lovelock,"  &c.  read  "  Lovelock  v.  Franklyn,  15  L.  J.  146, 

Q.  B.;"  and  add,  Giles  v.  Giles.  15  L.  J.  387.  Q.  B. 

107,  n.  (;j).  As  to  damages  for  loss  of  a  bargain,  see  Tyrer  v.  King,  2  Car.  &  K.  149. 

205,  Form  6.  The  allegation  that  the  horse  "  then"  was  sound,  &c.  refers  to  the  time  of  the 
sale;  Bailey  v.  Forest,  2  Car.  &  K.  131. 

208.  Form  for  discharging  plaintiff  from  fitting  up  a  brewery,  and  pleas  ;  Pontifex  v.  Wil- 
kinson, 2  Com.  B.  346. 

211.  Plea  in  Ahatetnent.]  The  affidavit  should  state  the  christian  names  and  residences 
correctly,  or  the  plea  will  be  set  aside;  Neioton  v.  Stewart,  4  Dowl.  &  L.  89.  The 
residence  of  the  party  means  his  house  or  domicile,  though  he  may  be  temporarily 
absent  from  it;   Lambe  v.  Smythe,  3  1).  &  L.  712;  S.  C.  15  M.  &  W.  433. 

id.,  n.  (ft).  Add  a  reference  to  Keioton  v.  Stewart,  supra. 

213,  n.  (x).  Coverture  of  Plaintiff.]  A  plea  to  a  note— stating  that  the  plaintiff  was  a 
married  woman,  "^that  the  consideration  for  the  note  was  money  of  the  husband  ad- 
vanced, without  his  authority,  by  the  wife,  and  that  the  wife  had  no  authority  to 
enforce  payment  of  the  note— was  held  bad  as  an  informal  plea  of  coverture;  Guyard 
V.Sutton,  15  L.  J.  225,  C.  P. 

215,  n.  (a).  Abatement,  autre  Action  pendent.]  Dele  this  note,  and  substitute  the  followmg  : 
"  The  pendency  of  another  action  for  the  same  demand,  against  a  person  jointly 
liable  with  defendant,  cannot  be  pleaded  in  suspension  of  the  present  suit,  Henry  v. 
Goldney,  15  RI.  &  W.  494;  S.C.  4  D.  &  L.  6;  nor  will  the  Court  stay  proceedings 
m  such  other  actions  so  as  to  make  them  abide  the  event  of  one  at  phiiniiff's  clec 
tion,  Giles  v.  Tooth,  16  L.  J.  3,  C.  P.  ;  Newton  v.  Belcher,  16  L.  J.  37,  Q.  B. 

219, 1.  16.  For  Atkinson  v.  Jialeigh,  &c.,  read  Atkinson  v.  Smith,  14  M.  k  W.  695. 

220,  1.  9  from  the  bottom.    Williams  v.  Vines.  6  Q.  B.  355. 

222. 1.  15.  Refer  to  Smart  v.  Sanders,  16  L.  J.  39,  C.  P.,  ante.  Addend,  to  p.  117,  and  odd 
"  A  plea  to  a  declaration  for  not  accepting  goods,  stating  that  the  goods  to  be  de- 
livered were  to  be  according  to  sample,  and  that  those  tendered  were  not  so,  was  held 
good  on  special  demurrer;  Sieveking  v.  Dntton,  15  L.  J.  276,  C.  P. 

223, 1.  8.  Wade  v.  Simeon,  2  Com.  B.  342,  548 ;  S.  C.  3  D.  .^  L.  27,  587 ;  1  Com.  R. 
610. 

224,  1.  6.  Account  stated.]     Gould  v.  Coomhes,  1  Com.  B.  543. 

225.  Apothecaries.]     It  may  be  questionable  whether  the  production  of  a  certificate  purport- 

ing  to  be  under  the  seal  of  the  Apothecaries'  Clompany  is  sufticient  to  prove  plainliff's 
qualification.     The  8  &  9  Vict.  c.  1 13,  only  applies  to  documents  mn.I.-  evidence  by 
statute,  and  the  6  Geo.  4,  c.  133.  which  made  the  seal  of  such  ccrlificate  evidenre 
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of  its  authenticity,  appears  to  have  expired,  s.  11 ;  and  see  Chadwick  v.  Bttnning,  1 
N.  dcM.  306. 
P.  227.  Deed.]     After  Yates  v.  Aston,  add  a  reference  to  Holmes  v.  Bell,  3  M.  &  G.  213. 
id.,  Illegal  Consideration.]     Allport  v.  Nutt,  1  Com.  B.  974;  S.  C,  3  D.  &;  L.  233. 

228.  Money  had,  ^c]     Williams  v.  Vines,  6  Q.  B.  355.  c,    .  ,     . 

229.  Partnership,  &;c.]     Add,  at  the  end  of  this  paragraph,  a  reference  to  Carr  v.  imit/i.  5 

Q.  B.  128.  ,  „  .,. 

232,  Accord,  3)-c.J     Oxford  v.  W'/iittater,  6  Q.  B.  249 ;  and  add  a  reference  to  Bailte  v. 

Moore,  1 5  L.J.  169,  Q.B. 

233,  n.  (i).  Add  a  reference  to  Sibree  v.  Tripp,  15  M.  &  W.  23. 

id.,  n.  (:).  Add  to  this  note,  "  Where  the  plea  states  an  agreement  for  an  accord,  and  a  pay- 
ment in  consequence,  the  agreement  alone  may  be  traversed ;"  Bainbridge  v.  Lox, 
16  L.J.  85,  Exch. 

234,  n.  (6).  Stead  v.  Payer,  1  Com.  B.  782 ;  S.  C.  3  D.  &  L.  209. 

240.  Accoiuit  stated.']  See  plea  that  the  plaintiff  and  the  defendant  accounted  together,  and 
that  50/.  only  was  found  due,  which  defendant  paid,  Sutton  v.  Page,  4  Dowl.  &  L. 
171.  A  demurrer  to  a  replication  to  this  plea,  denying  that  the  accounting  con- 
cerning the  causes  of  action,  and  all  other  claims,  &c.,  was  set  aside  as  frivolous,  on 
the  ground  that  the  allegation  as  to  the  accounting  was  not  divisible. 

In  Galtv  V.  Field,  15  L.J.  408,  Q.B.,  a  plea  stated  matter  of  illegality  to  a  count 
for  money  lent,  and  then  to  the  account  stated  averred  "  that  the  account  stated  was 
stated  of  and  concerning  the  sum  of  money  and  causes  of  action  in  the  first  count, 
and  not  of  and  concerning  any  other  matter,"  &c. ;  this  was  held  good  on  special 
demurrer;  and  see  Scadding  v.  Eyles,  15  L.  J.  364,  Q.B. ;  Cockittg  v.  Brooks,  1 
Com.  B.  869  ;  and  Brooksv.  Bockett,  Q.  B.  Jan.  14,  1847,  cited  p.  252;  and  Ham^ 
mond  v.  Dayson,  15  M.  &  W.  373. 

242,  n.  (m).  Scott  v.  Wedlake. 

245,  n.  (o).  Harris  v.  Reynolds,  7  Q.  B.  71. 

247,  last  line  in  the  text.  For  "  plea"  read  "  fact." 

253.  Form  4.  For  "  month"  read  "  calendar  month,"  ante,  252,  n.  (c);  and  instead  of  the 

words  within  the  brackets  relative  to  a  partnership,  say,  "  Subscribed  with  the  proper 
hand  of  one  of  the  plaintiffs,  to  wit,  A.  B.,  with  the  name  and  style  of  a  certain 
partnership  of  which  the  said  plaintiff  A.  B,  was  then,  to  wit,  at  the  time  of  the 
accruing  of  the  said  fees,  charges  and  disbursements  as  such  attorney  as  aforesaid, 
and  eadi  of  them,  a  member,  to  wit,  with  the  name  and  style  of  X  and  Co." 

254,  n.  (g).  Dresser  v.  Stansjield,  14  M.  &  W.  822. 

256,  last  line.  Add  a  reference  to  Woodward  v.  Meredith,  2  D.  &  L.  135. 

26?!  Form  2.  This  form  will  only  apply  where  the  discharge  was  under  5  &  6  Vict.  c.  116, 
as  it  seems  a  discharge  under  7  &  8  Vict.  c.  96,  only  protects  the  person  and  not  the 
property  of  a  discharged  insolvent,  and  therefore  affords  him  no  defence  to  an  action  ; 
Toomer  v.  Gingell,  4  Dowl.  &  L,  182.  Each  material  fact  in  the  plea  should 
therefore  be  averred  to  have  happened  after  the  former  and  before  the  latter  statute. 

id.,  n.  (m.)  Cook  V.  Henson,  3  D.  &  L.  177  ;  6\  C  1  Com.  B.  908 ;  Gillam  v.  Deane,  3  D. 
&  L.  412. 

id.,  n.  (o).  Tyler  v.  Shenton,  15  L.  J.  204,  Q.B. 

260,  Form  5.  A  plea  puis  darrein  continuance  should  be  delivered  to  the  Court  at  Nisi 
Prius,  not  to  the  opposite  attorney  ;  Payne  v.  Shenstone,  16  L.  J.  61,  Q.  B. 

263,  n.  (j).  Braithwaite  v.  Gardiner,  15  L.  J.  187,  Q.  B. 

265,  obs.  Where  non  assumpsit  is  pleaded  to  a  declaration  containing  a  count  on  a  bill,  and 

another  count,  plaintiff  cannot  sign  judgment  on  the  whole  record,  though  semble,  if 
pleaded  to  a  bill  count  alone  it  is  a  nullity  ;  Eddison  v.  Pigram,  16  L.  J.  33,  Exch. 

266.  Indorsement  of  Bill.]     In  Steele  v.  Harmer,  14  M.  &  W.  831  ;  S.  C.  3  D.  &  L.  506, 

which  was  an  action  by  an  Indorsee  v.  Three  Acceptors,  a  plea  which  stated  that 
the  drawer  indorsed  to  one  of  them  with  the  intention  of  divesting  himself  of  all  title 
to  it,  and  that  such  acceptor  delivered  it  to  the  plaintiff,  which  was  the  indorsement 
mentioned  in  the  declaration,  was  held  bad  as  amounting  to  an  argumentative  traverse 
of  such  indorsement;  but  semble,  it  would  have  been  good  if  it  had  alleged  that  the 
indorsement  to  such  acceptor  was  an  indorsement  in  blank,  so  that  he  might  have 
transferred  it  by  delivery  to  the  plaintiff. 

267, 1.  8.  fea>n  v.  Fi/ica,  7  M.  &  G.  513. 

268,  n.  (n).  An  erior  in  a  notice  of  dishonour  which  does  not  mislead  is  not  material ; 
Stockman  v.  Parr,  11  M.  &  W.  809;  Bromage  v.  Vaughan,  16  L.  J.  10,  Q.  B. 
Promise  of  payment,  though  conditional,  is  evidence  of  due  notice,  and  of  protest ; 
Campbell  v.  Webster,  2  Com.  B.  258.  The  holder  may  take  advantage  of  a  notice 
given  by  a  former  indorser;  Harrison  v.  Roscoe,  15  M.  &  W.  231.  Proof  of  notice 
being  given  in  time  lies  on  plaintiff;  Castrique  v.  Bernabo,  6  Q.  B.  498. 

272  Form  f9,  1.  3.  "  Whilst  the  said  E.  F.  was  the  holder,"  &c. ;  semble,  this  is  an  essen- 
'     tial  averment;  Steele  v.  Harmer,  14  M.  &  W.  831 ;  6'.  C.  3  D.  &  L.  506. 
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P.  274,  n.  (r).  Alteration  of  a  Bi//.]  Add  references  to  Hammelin  v.  Bruck,  15  L.  J.  343, 
Q.  B.,  and  to  Bradley  v.  Bardsley,  14  M.  &  W.  873  ;  S.  C.  3  D.  &  L.  476 ;  where  see 
form  of  replication  that  tlie  alteration  was  made  to  correct  a  mistake. 

280,  Form  33.  Bartlett  v.  Benson,  3  D,  &  L.  374  ;  .S'.  C.  14  M.  &  W.  733. 

281,  n.  (v).  See  another  instance  of  a  plea  stating  a  failure  of  consideration  on  a  bill, 

Gillett  V.  Whitmarsh,  15  L.  J.  291,  Q.  B. 

282,  n.  (a).  For  Wills  v.  Hopkins,  4  M.  &  W.  7,  read  Wells  v.  Hopkins,  5  I\I.  &  W.  7. 
284,  Form  40.  That  Plaintiff  has  indorsed  away  the  Bill.']     A  demurrer  to  a  replication  to 

this  plea,  stating  that  the  person  unknown  was  not  the  holder,  &c.,  was  set  aside  as 

frivolous;  Talbot  v.  Bulkeley,  Q.  B.  Nov.  1846. 
id.,n.  (d).  For  1  Q.  B.  19G,  read  2  Q.  B.  196. 
id.,  Form  41.  That  Plaintiff  has  lost  the  Bill.']     A  replication  to  this  plea,  stating  that  the 

plaintiff  did  not  lose  the  bill  in  manner  and  form,  fee,  was  held  good  on  special 

demurrer  ;   White  v.  Maclean,  MSS.  Exch.  July  4,  1846;   Unthank  for  the  plaintiff, 

Pearson  for  the  defendant. 
286,  n.  (o).  Isaac  v.  Daniel,  15  L.  J.  149,  Q.  B. 

289,  n.  (s).  Add  a  reference  to  Steele  v.  Harmer,  ante,  Addend,  to  p.  266. 

290,  n.  (t),  last  line.  For  51  read  571. 

id.,  n.  («).  Sibree  v.  Tripp,  15  M.  &  W.  23. 

id.,  n.  (_v).  Bill  taken  for  a  Debt.]  A  plea  which  merely  slates  that  the  defendant  has 
given  a  negociable  security  for  a  debt,  not  showing  that  it  is  still  running,  or  that  it 
has  been  indorsed  away  by  the  plaintifl',  is  bad ;  aliter  if  made  payable  to  a  third 
person,  or  made  by  a  third  person  ;  Price  v.  Price,  16  L.  J.  99.  I'he  case  of  Mercer 
V.  Cheese,  4  I\I.  &  G.  804,  seems  not  law  ;  id. 

295,  n.  (p).  Alexander  v.  Bnrchjield,  7  M.  &  G.  1061  ;  and  see  ante.  Addend,  to  p.  109. 

296,  n.  (s).  Composition.]    Where  the  plaintiff  is  to  execute  a  lease  on  payment  of  the  com- 

position, the  plea  should  aver  a  tender  of  it ;  lioslin  v.  Muggeridge,  16  L.  3.  38,  Exch. 
298.  Form  7.  This  replication  puts  the  defendant  on  proof  that  the  creditors,  as  well  as  the 
plaintiff,  concurred  in  the  agreement  for  the  composition;  Vincent  v.  Dove,  Q.  B., 
Feb.  10,  1847. 

302.  Form  1.  Coverture.]     A  married  woman  succeeding  on  a  plea  of  coverture  is  entitled 

to  her  costs;  Findlay  v.  Farqnharson,  4  Dowl.  &  L.  185.  As  to  discharging  a 
married  woman  taken  in  execution,  see  Eeynon  v.  Jones,  15  L.J.  303,  Exch. 

303.  n.  (j).  Add  a  reference  to  Feurn  v.  Filica,  7  M.  &  G.  513. 

304.  Consideration.]     De  injuria  held  a  good  replication  to  a  plea  to  a  count  by  Indorsee  v. 

Acceptor,  stating  that  the  bill  was  accepted  for  drawer's  accommodation,  and  that  at 
the  commencement  of  the  suit  plaintiff  was  the  holder  without  consideration;  Laforest 
V.  Wall,  16  L.J.  100,  Q.B. 

307.  n.  (p).  Atkins  v.  Humfrey,  3  D,  &  L.  612;  S.  C.  2  Com.  B.  653. 

308,  n.  (t).  Wood  v.  Kerry,  2  Com,  B.  515 ;  S.  C.  3  D.  4c  L.  642  ;  Blakestey  v.Smalltoood, 

15  L.  J.  185,  Q.  B. ;  Atkins  v.  Humfrey,  3  D.  &  L.  612  ;  5.  C.  2  Com,  B.  653. 

317,  1.  2.   Wade  v.  Simeon,  2  Com.  B.  548 ;  ante.  Addend,  to  p.  223, 

id..  Foreign  Attachment,]     Refer  to  Denton  v.  Maitland,  15  L.  J.  332,  Q.  B. 

318,  Frauds.]     Sonch  v.Sawbridge,  2  Com.  B.  808. 

319,  Form  1.  Gaming.]     Allport  v.  Nntt,   1  Com.  B.  974;  S.  C.  3  D,  &  L.  233  ;  Galtie 

v.  Field,  15  L.  J.  408,  Q.  B.  A  plea  which,  in  addition  to  this  defence,  stated  that 
the  money  was  paid  over  to  the  winner  was  held  bad  for  duplicity;  Homes  v.  Lock, 
1  Com.  B.  524. 

In  order  to  recover  the  plaintiff's  own  stake,  the  particulars  must  specifically  point 
out  that  claim;   Mearingv.  Hellings,  14  M.  &  W.  711. 
325.  Illegality.]     If  it  appears  on  the  face  of  the  declaration  the  defendant  may  demur; 
Fivaz  v.  Nicholas,  1  Com.  B.  501. 

327,  Form  4,  n.  (r).  See  ante.  Addend,  to  p,  319,  and  that  to  p.  140. 

id.,  Form  9.  Keir  v.  Lemon,  6  Q,  B.  308 ;  Fivai  v.  Nicholas,  2  Com.  B.  501  ;  Ejparte 
Critchleii,  3  D.  &  L.  527;  and  add  a  reference  to  Osbaldiston  v.  Simpson,  15  Simons, 
513.  Money  voluntarily  paid  to  compromise  a  legal  proceeding  cannot  be  recovered 
back ;  Goodall  v.  Lowndes,  6  Q.  13.  466. 

328,  Form  12.  A  broker's  employment  must  relate  to  goods  and  money,  and  not  to  personal 

contracts  for  work  and  labour,  and  this  must  be  averred  in  a  plea  to  bring  a  man 
within  that  character;  ]\lilford  v.  Hughes,  16  L.  J.  40,  Kxch. 
id.,  Form  14.  Williams  v.  Evans,  1  Com.  B.  717  ;  champerty,  Hunter  v.  Daniel,  14  L.  J. 
194,  V.  C,  W. ;  Strange  v,  Brennan,  10  Jur.  649,  Ch. 

329,  n.  (t).  Gilbert  v.  Schiveuk,  14  M.  &  W.  488;   Stephens  v.  Lowndes,  3  D.  &  L.  205. 
332,  obs.  Under  5  &  6  Vict.  c.  1 16,  a  creditor  cannot  prove  for  a  future  annuity ;   Thompson 

V.  Lack,  16  L.  J.  75.  C.  P.,   Leonard  v.  Baker,  15  M.  &  W.  202. 
333, 1.  11.  Eicart  V.  Jones,  14  M.  &  W.  774  ;  .S'.  ('.  3  D.  v^  L.  252. 
id.,  n.  («.)•   Yorstnn  v.  Feather,  3  D.  &  L.  297  ;  6'.  C.  14  M.  \  W.  851. 
335,  Form  5.  See  another  form  in  Yorston  v.  Feather,  supra,  and  replication  that  the  petition 

was  dismissed,  id.,  and  a  form  under  the  Irish  Insolvent  Act,  F.mart  v,  Jones,  supra. 
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P.338,  n.  (/),  Refer  to  Oliverson  v.  Brightman,  15  L.  J.  274,  Q.  B. 

344,  n.  (m).  Add  a  reference  to  Ashley  v.  Bates,  4  D,  &  L.  33. 

345,  n.  (q).  Refer  to  Parsons  v.  Bignold,  15  L.  J.  349,  Chanc.     Meaning  of  clause  "  com- 

mit suicide ;"  Schabe  v.  Clift,  2  C.  &  K.  134. 

347.  Requisites  of  a  plea  to  a  foreign  judgment  stating  that  defendant  not  served  with 

process;  Reynolds  v.  Fenton,  16  L.  J.  15,  C.  P.;  and  see  Ricardo  v.  Garcias,  12 
CI.  &  Fin.  368. 

348,  n.  (y).  Townsend  v.  Smith,  3  D.  &  L.  323. 

351,  Form  3,  Franklin  v.  Carter,  1  Com.  B.  750 ;  S.  C,  3  D.  &  L.  313. 

356,  obs.,  1.  7.  As  to  part  payment  to  taice  a  debt  out  of  the  Statute  of  Limitations,  see 

Burn  v.  Boulton,  2  Com.  B.  476. 

357,  obs.  Worthington  v.  Grimsditch,  7  Q.  B.;  and  add  a  reference  here  to  Griffin  v. 

Ashby,  2  C.  &  K.  139.     An  acknowledgment  that  some  debt  is  due,  coupled  with  a 
hope  that  defendant  will  be  able  to  pay  it,  is  not  sufficient  to  obviate  the  statute ; 
Hart  V.  Prendergast,  14  M.  &  W.  741.     As  to  when  an  attorney's  bill  is  barred  by 
the  statute,  Phillips  v.  Moadley,  16  L.  J.  72,  Q.  B. 
359,  n.  (z).  Fannin  v.  Anderson,  7  Q.  B. 

361,  Form  10.  Pratt  v.  Hawkins,  15  M.  &  W.  399 ;  Harmer  v.  Johnson,  14  M.  &  W.  336; 

S.  C.  3  D.  &  L.  38. 

362,  n.(d).  Short  v.  Stone,  3  D.  &  L.  580;  Cairns  v.  Smith,  15  M.  &  W.  189;  S.  C.  3 

D.  &  L.  462. 

363,  n.  (/).   Burgess  v.  Beaumont,  7  M.  &  G.  962. 

366,  Form  4.  That  this  should  be  specially  pleaded,  see  Wilkinson  v.  Gaston,  15  L.  J.  339, 

Q.B. 

367,  Money  had,  dSfc]     Allport  v.  Nutt,  ante,  Addend,  to  319,  and  to  327,  Form  9. 

368,  obs.  Jubb  v.  Ellis,  3  D.  &  L.  346. 

370,  Partnership. 1     As  to  the  defence  that  the  same  party  is  both  plaintiff  and  defendant 

in  an  action  on  a  bill,  see  Steele  v.  Harmer,  ante,  Addend,  to  266.  Replication,  &c., 
Wilders  V.  Stevens,  15  M.  &  W.  208. 

371,  n.  (p).   Beaumont  v.  Greathead,  3  D.  &  L.  631. 

372,  n.  (m).  Refer  to  Stilton  v.  Page,  ante,  Addend,  to  p.  240,  and  to  Triston  v.  Barrington, 
16  L.  J.  2,  Exch.,  and  377,  n.  (o). 

373,  n.  (c).  Beaumont  v.  Greathead,  3  D.  &  L.  631 ;  S.  C.  2  Com.  B. 

id.,  n.  (d).  Where  to  a  count  for  money  had,  &c.,  defendant  pleaded  that  the  debt  was 
merged  in  an  annuity  deed,  to  which  the  plaintiff  replied  that  no  memorial  of  it  was 
inrolled,  which  defendant  had  pleaded  to  a  former  action  brought  on  the  deed  and 
so  elected  to  make  void  the  annuity,  it  was  held  that  this  was  a  good  replication,  and 
answered  the  satisfaction  set  up  in  the  plea  ;  Turner  v.  Browne,  15  L.  J.  223,  C,  P. 

id.,  n.  (e).  See  ante.  Addend,  to  233,  n.  (2). 

374,  n.  (/).  See  ante.  Addend,  to  240. 

376.  As  to  how  far  payment  into  Court  is  an  admission,  see  Elmsleii  v.  Bagster,  Q.  B., 
Jan.  12,  1847. 

380.  Public  Company.']  The  following  references  as  to  the  liabilities  of  provisional  directors, 
&c.,  may  be  useful  ;  Barnett  v.  Lambert,  15  M.  &  W.  489;  Reynell  v.  Lewis,  15 
M.  &  W.  517  ;  Walstab  v.  Spottiswoode,  15  M.  &  W.  501.  As  to  what  companies 
are  within  7  &  8  Vict.  c.  110,  Shaw  v.  Holland,  15  M.  &  W.  136;  Lawton  v. 
Hickman,  16  L.  J.  20,  Q.  B.  Pleas  founded  on  the  26th  section  of  7  &  8  Vict. 
c.llO;  Laiuton  V.Hickman,  supra;  Eadon  v.  Branson,  10  3  nT.5A6  ;  andsee  Young 
V.  Smith,  15  M.  &  W.  121.  Sale  and  transfer  of  shares ;  Lamert  v.  Heath,  15  L.  J. 
297,  Exch. ;  Shaw  v.  Holland,  15  M.  &  W.  136  ;  Mitchell  v.  Newark,  15  M.  &  W. 
308. 

382,  obs.  Release.']  Add  a  reference  to  Rawthorne  v.  Gondell,  15  L.  J.  291,  Exch.,  and 
add,  •'  a  release  to  one  defendant  will  not  operate  to  release  the  others,  if  it  appear 
from  the  deed  that  it  was  not  intended  to  have  that  effect;"  Thompson  v.  Lack,  16 
L.  J.  75,  C.  P. 

id.,  n.  (h).  Jubb  V.  Ellis,  3  D.  &  L.  364. 

385,  Form  1.  Plea  that  the  goods  tendered  were  not  according  to  sample;  Sieveking  \. 

Button,  15  L.  J.  276,  C.  P. ;  ante.  Addend,  to  p.  222. 
id.,  obs.  Kingdom  v.  Coi,  2  Com.  B.  661 ;  and  another  form  of  plea  of  rescinded  contract, 
Pontifex  v,  Wilkiiison,  2  Com.  B.  349. 

386,  Form  3.  After  Kingdom  v.  Cor,  2  Com.  B.  661,  add  a  reference  to  Giles  v.  Giles,  15 

L.  J.  387,  Q.  B.  Form  and  evidence,  &c.,  under  plea  that  defendant  did  deliver 
the  goods,  &c. ;  Wood  v.  Tasscll,  6  Q.  B.  234,  How  to  traverse  averment  of  readi- 
ness to  deliver,  &c..  Tempest  v.  Kilner,  3  D.  &  L.  487. 

389,  n.  («).  Set-off.]  Issue  thereon  not  divisible ;  Ford  v.  Beech,  16  L.  J.  100,  Q.  B. ; 
Rodgers  v.  Maw,  15  M.  &  W.  444 ;  S.  C.  4  D.  &  L,  66. 

391,  Form  2.  Stackwood  v.  Dunn,  3  Q.  B.  822. 

id..  Form  3.  Add  a  reference  to  Rigge  v.  Burkidge,  15  L.  .T.  309,  Exch, 

id.,  n.  (e).  Gordon  v.  Ellis,  2  Com.  B.  821 ;  S.  C.  3  D.  Sc  L.  803. 
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P.  393,  n.  (i).  Refer  to  Turner  v.  Stones,  1  D.  &  L.  122. 

394,  n.(7i)-  See  theobs.  in  the  Addend,  to  p.  257;  Fordv.  Durneford,  15  L.J.  172,  Q.B. 
399,  n.  (5).  Blukesley  v.  Smallwood,  15  L.  J.  185,  Q.  B, 
401,  obs.  Bradley  v,  Bardsley,  3  D.  &  L.  476 ;  S.  C.  14  M.  &  W.  873. 
403.  Tender.']    This  form  does  not  necessarily  admit  tiiat  something  is  due  on  cacii  count  to 
which  it  is  pleaded;  Robinson  v.  Ward,  15  L.  J.  271,  Q.  B. 

406.  Usury.]     Refer  to  Lane  v.  Jlorlock,  16  L.  J.  87,  Q.  B. 

407,  obs.   flwrnett  v.  Haynes,  15  M.  &  W.  367. 

412,  1.  19.  White  v.  Hancock,  15  L.  J.  186,  C.  P.,  and  add,  "  Debt  will  also  lie  on  a  cove- 
nant that  defendant,  or  A.,  or  B.,  could  pay,  &c. ;"  Addison  v.  Gibson,  Q.  B., 
Feb.  10, 1047. 

id.,  1.  23.  Hughes  v.  Steward  is  noticed  in  2  Chit.  Arch.  8th  ed.  888,  u.  (c). 

413, 1.  2.  Esdaile  v.  TSlaclean,  15  M.  &  W.  277. 

414,  n,  {m).  Brooke  v.  Spong,  15  M.  &  W.  153 ;  and  add  a  reference  to  Dayrell  v.  Hoare, 

Q.  B.  1847. 

415,  Form  1.  See  another  form  against  the  sheriff,  Gordon  v.  Laurie,  16  L.  J.  98,  Q.  B. 

416,  1.  2.  Sutcliffe  v.  Brooke,  3  D.  &  L.  302. 

418,  Form  2.  Hintoti  v.  Acraman,  2  Com.  B.  367  ;  S.  C.  3  D.  &  L.  426. 

419.  Debt  lies  on  a  bond  by  which  defendant  covenants  to  pay  plaintiff  or  A.  B. ;  White  v. 

Hancock,  2  Com.  B.  830. 

426,  Form  2.  Debt  on  3  &  4  Will.  4,  for  infringing  dramatic  literary  property;  Leey. 

Simpson,  C.  P.,  Jan.  19, 1847. 
id.  Extoi-tion.]    The  remedy  by  debt  against  a  sheriff  for  extortion,  under  the  stat.  of  Eliz., 
is  not  repealed  by  1  Vict.  c.  55;  Pilkington  v.  Cook,  Exch.,  Jan.  12,  1847. 

427.  Judgment.]     IIow  to  describe  the  proceedings  in  a  court  baron,  Brown  v.  Gill,  3  D. 

&  L.  823;  description  of  the  C.P.,  Bradley  v.  Gray,  16  L.  J.  26,  C.  P. 

437,  obs.  As  to  when  debt  will  lie  on  a  statute,  see  Reg.  v.  Hull  and  Selhu  Railway  Com- 

pany, 6  Q.  B.  70  ;  Miles  v.  Bough,  3  D.  &  L.  105 ;  5.  C.  15  L.  J.  30,  Q.  B. 
id.  Form.  On  a  bye-law  by  a  London  company  against  a  liveryman, for  a  penalty  for  breach 
of  one  of  the  regulations  of  the  company  ;   14  M.  &  W.  624. 

438,  Form  5.  Not  necessary  to  state  in  what  the  disqualification  consists;  Cook  v.  Swift,  3 

D.  &  L.  67 ;  S.  C.  14  M.  &  \V.  235.  where  see  form,  &c. 
id.,  Form  9.  Collins  v.  Hopuood,  15  M.  &  W.  459. 

446,  Form  4.  Bostock  v.  Hume,  7  M.  &  G.  893. 

447,  n.  (u).  Add  a  reference  to  Doe  d.  Butler  v.  Lord  Kensington,  15  L.  J.  153,  Q.  B, 

448,  n.  (i),  and  449,  Form  5.  Hinton  v.  Acraman,  ante.  Addend,  to  p.  418,  and  add  a 

reference  to  Hammond  v.  Bennett,  15  L.  J.  315,  C.  P. 
450,  n.  (e).  Marriage  v.  Marriage,  1  Com.  B.  761. 

450.  Bond.]     Insufticient  plea  that  bond  made  abroad,  and  that  it  was  invalid  according  to 

the  law  in  force  there ;  Benham  v.  Lord  Momington,  15  L.  J.  221,  C.  P. 

451,  obs.,  1.  6.  Bonds.]    Add  a  reference  to  Com.  Dig.  Pleader,  2  W.  33,  and  to  Roakes  v. 

Manser,  1  Com.  B.  541 ;  S.  C.  3  D.  &  L.  17.  Where  a  plea  (improperly)  pleaded 
general  performance  to  a  common  money  bond,  after  craving  oyer  of  the  condition, 
a  replication  that  the  defendant  did  not  pay  the  said  snm  of  £ and  interest,  ac- 
cording to  the  condition,  concluding  with  a  verification,  was  held  good;  Trii  y. 
Thome,  16L.  J.  15,  Q.  B. 
453,  last  line  but  four.  See  supra,  Addend,  to  p.  451. 

459,  obs.,  1.  8.  For  251,  252,  read  351,  352. 

460,  last  line  but  four.  Limitations.]     Add  after  15  L.  J.  97,  5.  C.  15  M.  &  W.  48  ;  3D. 

&L.  281. 
462,  line  4.  Aylesbury  Company  v.  Mount,  7  M.  &  G.  898. 
id.,  n.  (a).  A  plea  denying  that  plaintiff  is  public  officer,  will  not  be  allowed  with  other 

pleas  which  go  to  the  merits;  Needharn  v.  Imus,  11  M.  &  W.  400. 
481,  n.  (c).  Wright  v.  Burroughs,  15  L.  J.  277,  C.  P. 
492.  Charter  Party.]     Refer  to  Taylor  v.  Clay,  16  L.  J.  44,  Q.  B. 
494,  n.  (i).  A  covenant  to  deliver  up  in  good  repair  must  be  strictly  performed,  whatever 

be  the  age  of  the  premises  when  let;  Payne  v.  Haync,  Feb.  10, 1847,  Exch, 
id,  u.(l).  A  person  taking  premises  from  an  executor  cannot  be  charged  as  executor  do 

son  tort  merely  from  that  fact ;  Paul  v.  Simpson,  15  L.  J.  382,  Q.  B. 
497,  last  line.  Limitations.]     Kent  v.  Gibbons,  16  L.  J.  120,  Q.  B. 
601,  n.  (c),  502,  ob.s.  Clements  v.  Flight,  16  L.  J.  11,  E.xch. 
503.  Lien.]     A  certificated  conveyancer  has  no  lien  or  document  delivered  to  him  to  do 

work  with;  Steadman  v.  Hockley,  15  L.  J.  382,  Exch. 
519,  Form  2.  Gregory  v.  East  India  Company,  7  Q.  15.  199. 

623,  n.  (0).  Where  A.  employed  B.  to  deliver  parcels,  B.  finding  horse  and  cart,  and  C, 

A.'s  superintendent  in  their  delivery,  drove  the  cart  against  defendant,  this  is  not 
sufficient  evidence  to  fix  A. ;  Poole  v.  Williams,  Q.  B.,  Dec.  9,  1846. 

624,  n.  (t),  and  625,  Form  6.  flojj  v.  Hill,  2  Com.  B.  877 ;  5.  C.  3  D.  &  L.  788. 
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560,  n.  (g).  When  it  is  sought  to  render  defendant  liable  for  ■permissive  waste,  the  declara- 
tion should  clearly  show  such  liability  on  the  face  of  it ;  Harnett  v.  MaitLand,  Exch,, 
Jan.  20,  1847. 

564,  3rd  paragraph.  Libel,  6;c.']  It  is  only  necessary  to  use  the  words  "  of  and  concerning" 
to  show  that  the  matters  previously  explained  were  stated  with  respect  to  the 
plaintiff;  O'Brieti  v.  Clement,  16  L.  J.  77,  Exch, 

668,  n.  (b).  O'Brieri  v.  Clement,  3  D.  &  L.  676, 

569,  n.  (/),  A  replication  to  this  plea  was  held  good  on  special  demurrer,  which  stated 
that  "  the  libel  was  not  inserted  without  actual  malice,  and  without  gross  negligence, 
inodo,  &ic.,  nor  did  the  defendant  insert  a  full  apology  for  the  said  libel  according  to 
the  said  statute,  modo,  &;c.,  and  that  the  plaintiff  has  sustained  damages  to  a  greater 
amount  than  the  said  sum  of  £ ,  (the  sum  paid  into  court)  :"  Chadwick  v.  Hera- 
path,  16  L.  J.  104,  C.  P,  The  plaintiff  may  traverse  as  many  of  the  facts  in  the 
plea  as  he  wishes,  he  need  not  deny  them  all ;  id. 

580.  Slander  of  title.]  Refer  to  Pater  v.  Baker,  C.  P.,  Jan.  16,  1847. 

582,  n.  (o).  Refer  to  Moore  v.  Gardener,  Exch.,  Feb,  20,  1847. 

590.  Brown  v.  Thiirlow,  16  L.  J.  46,  Exch. 

592.  Mischievous  Animals.^  The  actionable  negligence  consists  in  keeping  a  mischievous 
animal  after  notice  of  its  ferocious  tendency,  not  in  omitting  to  keep  it  secured,  and 
therefore  the  declaration  need  contain  no  aveiment  of  the  latter  fact ;  May  v.  Bur- 
dett,  16  L,  J,  64,  Q.  B. ;  Jackson  v.  Smithson,  4  D.  &  L,  45, 

617.  As  to  the  value  of  the  ship  at  the  time  of  the  accident,  Brown  v.  Wilkinson,  16  L.J. 
34,  Exch. 

647.  Copyrigltt.]  By  5  &  6  Vict,  c,  45,  s,  16,  notice  must  be  delivered  with  this  plea, 
specifying  "  the  name  of  the  author  or  first  publisher,  or  the  proprietor  of  the  copy- 
right, together  with  the  title  of  the  book,  and  when  and  where  it  was  first  published," 
See  Boosey  v.  Purday,  10  Jur.  1038,  Exch.;  Boosey  v.  Davidson,  4  D,  cSc  L,  147. 

649.  The  plea  of  not  possessed  is  not  supported  by  proof  that  plaintiff  is  tenant  in  common 
with  others  who  authorized  the  trespasses ;  Wilkinson  v.  Haygarth,  16  L.  J.  103, 
Q.  B, 

652.  Plea  of  judgment  recovered  in  tiover,  giving  colour ;  Cooper  v.  Shepherd,  15  L.  J.  238, 
C,  P. 

656,  obs.  Libel,  ^'c]  Letter  to  a  bisliop  respecting  misconduct  of  a  clergyman,  privileged ; 
James  v.  Boston,  2  C.  &  K,  4,  Where  slander  in  answer  to  inquiry  not  privileged  ; 
Griffiths  v,  Lewis,  7  Q.  B,  61.  Privilege  of  a  barrister;  Needham  v,  Dowling,  15 
L,  J.  9,  C.  P.     For  Blagg  v.  Stint,  read  Blagg  v.  Sturt,  16  L.  J.  39,  Q.  B. 

656,  n.  (c),  A  plea  justifying  a  charge  that  plaintiff  "  bolted"  from  a  town  without  paying 

his  creditors,  must  mention  their  names;  O'Brien  v,  Clement,  16  L,  J,  76,  Exch, ; 
and  "  quitting"  a  town  no  justification  of  "  bolting"  from  it ;  O'Brien  v.  Bryant,  16 
L.  J,  77,  Exch. 

657,  n,  (c).  Wilson  v.  Robinson,  7  Q.  B.  68. 
660,  n.  (k).  Barnett  v.  Cox,  16  L.  J.  27,  Mag.  Ca. 

697.  Tithes.']     Refer  to  Sharpe  v.  Black,  Feb.  25.  1847,  Q,  B, 

703, 1.  8  from  the  bottom.  Brown  v,  Thurtoe,  16  L.  J.  46,  Exch. 

724,  Form  5.  Excess.]  This  should  be  replied  to  a  plea  of  son  assault  demesne,  when  it  is 
uncertain  who  began  the  affray,  and  plaintiff  contends  that  defendant  was  un- 
necessarily violent,  Oakes  v.  Wood,  3  M,  &  W,  150  ;  and  so  ruled  by  Pollock,  C.  B., 
at  N.  P.,  Grogan  v.  Hardey,  Exch.  Sitt.  after  H.  T,  1847. 

729.  Plea  by  a  railway  company  justifying  under  a  bye-law  taking  plaintiff  before  a  magis- 
trate for  not  producing  his  ticket  or  paying  his  fare;  Chilton  v,  London  and  Croydon 
Railway  Company,  16  L,  J.  89,  Exch.  This  plea  was  held  bad  as  not  being  war- 
ranted by  the  bye-law. 

763.  Justification  of  a  distress  for  an  amercement  imposed  for  obstructing  the  jury  of  a  manor 

court;  Frost  v,  Lloyd,  16  L,  J.  13,  Q,  B, 

764,  n.  (g).  Pannell  v.  Mill,  16  L.  J,  91,  C.  P. 
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N.h.   The  Roman  tupe  refers  to  the  Forms  given  in  the  Text,  and  the  Italic  to 
the  Notes  and  Observations. 


ABANDONMENT  OF  CONTRACT,  384.— See  Rescinded  Contract. 
of  distiess,  543. 
of  pleadings,  after  a  detnurier  to  them,  25,  n.  (p). 

ABATEMENT. 

obs.  on  pleas  of,  210,  and  19,  n.  (t). 

commencement  of,  19. 

practice  of,  mnst  be  pleaded  in  fonr  days,  id,  n.  (t). 

demurrer  to,  need  not  be  special,  id, 

prayer  of  judgment  to,  id,  n.  (i/), 
replication  in  denial  of,  19. 

as  to  plea  of,  in  action  on  bill,  obs.  210. 
in  covenant,  id. 

plea  must  state  party  resident  ivilhin  jurisdiction,  id. 

may  reply ,  bankruptcy  or  insolvency,  id, 
plea  that  a  joint  co-contractor  is  not  sued,  210. 
affidavit  of  truth  of  plea,  211. 

plea  must  give  the  names  of  all  liable,  and  of  nn  others,  211,  note  (h), 
replication,  that  defendant  is  solely  liable,  212. 

that  the  party  named  in  plea  resides  oul  of  jurisdiction,  id. 
that  he  is  a  bankrupt  or  insolvent,  id. 
plea  of  nonjoinder  of  co-executor,  213. 

of  plaintiff  's  coverture,  id, 

when  must  be  pleaded  in  abatement,  or  in  bur,  213,  n.  (r),  214,  n.  (y),  302,  n.  (g). 
plea  oi  defendant's  coverture,  214. 
replication,  defendant  not  married,  /(/. 
plea,  another  action  pending,  id.,  and  see  Addenda. 
plea  by  an  attorney,  privilege  of  being  sued  in  another  suit,  215. 

attorney  sued  Jointly  xoith  another  person  loses  his  privilege,  215,  n.  (li). 

plea  need  not  allege  that  defendant  is  not  altorneu  of  court  in  which  action  brought, 
216,  n.(/). 

but  that  may  be  replied,  id. 

ABSTRACT. 

count  for  not  delivering,  on  sale  of  estate,  198. 

ABSTRACT  OF  PLEADINGS,  24,  n.  (p). 

ABUSIVE  LANGUAGE. 

plea  justifying  imprisonment  for,  under  police  act,  734. 

ABUTTALS. 

must  be  set  out  in  tres])ass,  71),  n.  (g). 

ACCEPTANCE  OF  GOODS  SOLD. 

counts  for  refusal,  178 — 180. 

pleas  to  actions  in  assumpsit  for  not  accepting,  385. 

ACCEPTOR  OF  VAhL.—See  Bii.r.s. 
counts  in  assumpsit  against,  79 — 82. 

wot  liable  unless  hill  addressed  to  him,  80,  n.  (0. 
plea  denying  acceptance,  267. 

plea  asserting,  269.  . 

3  G  2 
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ACCIDENTS. 

liability  of  railway  companies,  coach  proprietors,  &c.  for,  522,  obs. — See  Carriages. 

case  against  railway  companies,  &c,  for,  525. 

the  like,  where  the  party  was  killed,  and  the  action  brought  for  benefit  of  his  family,  526. 

when  should  be  specially  pleaded  in  trespass,  720. 
form  of  plea  of,  721. 

ACCESS. 

case  for  obstructing  plaintiff's  access  to  his  house,  on  a  river,  594. 
by  erecting  building  hoard,  597. 
access  to  plaintiff's  wharf,  628. 
rights  of  way,  631. 

ACCOMMODATION  BILL. 

count  for  not  indemnifying  against,  134. 

plea  that  bill  given  for  accommodation,  274,  275. 

ACCORD  AND  SATISFACTION. 
In  assumpsit. 

accord  without  satisfaction  no  defence,  232,  obs. 

aliter  in  the  case  of  a  subsequent  agreement  on  new  consideration,  id, 

plea  of  accord  and  satisfaction  after  breach,  233. 

that  a  bond  has  been  taken  in  satisfaction,  id. 
acceptance  as  an  act  of  the  will  must  be  proved,  id.  n.  (t). 
kind  of  goods,  <5fc.  given  must  be  mentioned,  id.  n.(j(). 
but  need  not  be  of  equal  value  with  debt,  id.  n.  (x), 
law  of  merger  in  higher  securities,  id.  n.  (g). 
replication  in  denial,  233,  and  see  Addenda. 
plea  to  a  note,  satisfaction  under  an  agreement  of  work,  goods,  &c.  234. 

agreement  must  not  be  alleged  to  be  after  performance,  234,  n.  (b). 
plea  of  satisfaction  under  a  power  of  sale,  235. 

by  giving  a  guarantee  of  a  third  person,  id. 
by  a  warrant  of  attorney  given  to  plaintiff  and  another,  id. 
plea  to  an  annuity,  satisfaction,  by  defendant's  forbearance  to  a  third  person  at  plain- 

tift^'s  request,  236. 
plea  of  satisfaction  to  one  of  three  plaintiffs,  237. 

plea  that  plaintiff  and  E.  F.  were  indebted  to  defendant,  and  agreement  of  satisfac- 
tion by  set-off,  id. 
plea  of  satisfaction  by  defendant  paying  a  debt  of  plaintiff's  to  a  third  person,  238. 

mode  of  replying  to  this  plea,  238,  n.  (/). 
plea  that  a  thiid  party  was  indebted- to  defendant,  and  agreement  that  plaintiff  would 

accept  such  third  party  as  his  debtor  instead  of  defendant,  239. 
plea  that  contract  was  made  with  an  agent  of  plaintiff,  to  whom  defendant  credited 
cause  of  action  in  satisfaction,  240. 

accord,  S^c,  cannot  be  pleaded  to  debt  on  a  judgment,  457,  n.  (s). 

Jn  covenant. 

plea  of,  489. 

cannot  be  pleaded  before  breach,  id. 

In  case. 

plea  of,  643. 

hi  trespass. 

plea  of,  715. 

ACCOUNT. — See  Accountant— Agents. 

count  in  assumpsit  against  agents  for  not  rendering,  51. 

ACCOUNT  STATED.— See  Accord  and  Satisfaction. 
indebitatus  count  for,  when  it  will  lie,  45 — 48. 
/.  0.   U.  is  evidence  under,  46. 
particulars  under,  50,  n.  (.r). 
e^ect  of  nan  assumpsit  wlien  pleaded  to,  224. 

may  show  errors  in  the  account  under  that  plea,  id, 
or  that  defendant  only  collaterally  liable,  id, 
but  not  fraud  or  illegality,  id. 

nor  that  subsequent  account  ivas  in  defendant's  favour,  id. 
when  should  be  ansivered  by  special  plea,  240,  obs.,  and  see  Addenda, 
when  debt  may  be  averred  to  be  identical  toith  that  in  another  count,  240,  obs,,  327, 
n.  (e),  374,  n.  (/),  and  see  Addenda. 
plea  that  debt  in  account  stated  is  same  as  that  in  another  count,  374. 
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ACCOUNTANT.— See  Agent. 

count  for  refusing  to  continue  plaintiffin  employ  as,  and  pleas,  164. 
case  against,  for  negligence  in  making  out  accounts,  511. 

ACTION,  NOTICE  OF. 

plea  of  no  notice  of  action  as  required  by  a  local  act,  737. 
the  like,  by  bailiff  of  inferior  court,  id.  n.  (/c). 

what  acts  are  local  and  personal,  737. 

ivhat  conduct  entitles  defendant  to  protection  of,  id,  n,  (m). 
form  of  notice  of  action  under  local  statutes,  794. 

ACTIONEM  NON. 

when  necessary  in  a  plea,  21,  n.  (^  ). 

ACTOR. 

assumpsit  for  his  salary,  163. 

ACTS  OF  PARLIAMENT,  LOCAL  AND  PERSONAL.— See  Statute. 
what  are,  737,  n.  (/). 
plea  of  no  notice  of  action  as  required  by,  737. 
general  issue  under,  442,  obs. 
limitation  of  actions  under,  660. 
form  of  notice  of  action  under,  794. 

ADDRESS. 

necessary  in  bill  to  charge  acceptor,  80,  n.  (J). 

ADJOINING  HOUSE. 

case  for  negligence  in  pulling  down,  594. 

ADMINISTRATION,  LETTERS  OF. 
profert  of,  9. 

must  be  stated  by  xvhat  bishop  granted,  9,  n.  (t). 
limited,  for  the  purpose  of  bringing  action,  id. 
demurrer  for  not  making  profert  of,  35. 

ADMINISTRATORS. 

declarations  against. — See  ExEcuxons,  112. 

pleas  relating  to. — .See  Executors,  307. 

plea  that  letters  of  administration  are  void  on  account  of  bona  notabilia  iu  another  diocese, 

241. 
plea  that  defendant  is  not  administrator,  242. 

non-joinder  of,  as  plaintiff',  should  be  pleaded  in  abatement,  229. 
declaration  against,  in  covenant,  480,  n.(i/). 
counts  in  trover  by  and  against,  682. 
count  in  trespass  by,  for  seizing  goods,  709,  n.  ((). 

ADULTERY.— See  Cnui.  Con. 

may  be  shown  under  general  issue  in  assumpsit,  230. — See  Sale  or  Goous. 

ADVERTISEMENT.— See  Reward. 

count  on,  for  reward  offered  by,  175,  and  see  Addenda. 

AFFIRMATIVE  MATTER. 

plea  containing,  should  not  conclude  to  the  country,  22,  n.  (g)  ;  37,  n.  (c). 
but  should  be  denied  if  it  does,  id, 

AFFRAY. 

when  will  justify  imprisonment,  726,  obs.,  730,  obs. 
reqiusites  of  plea  justifying  imprisonment  fm-,  738,  n.  (g). 

AGENTS, 51.— See  Attornies,67— Bailees— Brokers— Master  and  Servant. 
Declarations  in  assumpsit, 

by  an  agent  for  commission,  51. 

brokers — commission  recoverable,  !^c.  51,  u.(a). 
against,  for  not  accounting  for  goods  sold  by,  51. 
for  not  using  care  in  selling,  52. 

for  not  obeying  a  principal's  orders,  53,  and  another  form,  54. 
for  violation  of  ditto  in  effecting  an  insurance,  id. 

for  selling  for  less  than  stated  prices,  and  not  delivering  up  remainder,  id. 
against  auctioneer  for  selling  on  credit,  55. 
against  commission  agent  for  proceeds  of  sale,  53. 
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AGEtiTS— continued. 

against  a  ship  agent  for  not  procuring  cargo,  55. 
not  stowing  ditto,  56. 
not  forwarding  goods,  57. 
against  an  agent  for  not  taking  up  a  bill,  58. 
against  a  bill  broker  for  not  getting  a  bill  discounted,  59. 
against  a  distraining  broker,  employed  by  plaintiff',  for  negligence,  &c.  id, 
by  a  purchaser,  against  au  agent,  for  selling  goods  without  authority  of  principal,  60. 
agent  for  ])laint)ff  drauing  bill,  may  state  pluiutif  drew,  79,  n.(^  ). 

Pleas  in  assumpsit. 

effect  ofnon  assumpsit  in  action  against,  224. 
denies  retainer,  &;€.  but  admits  request  to  account,  and  refusal,  id. 
pleas  in  action  against,  that  defendant  did  not  sell,  242. 

that  he  was  not  required  to  account,  id. 
that  he  rendered  an  account,  id, 
that  he  used  due  care  in  selling,  243. 
that  plaintiff  did  not  order  defendant  to  sell,  id. 
that  defendant  could  not  obtain  the  price,  id. 
sold  part  at  such  price,  id. 
used  due  care  in  trying  to  obtain  price,  id. 
that  plaintiff'  delayed  sale  himself,  id. 
plea  to  a  count  for  money  had,  &c.  that  defendant  received  it  as  plaintiff's  agent,  and 

that  it  was  stolen  from  him,  244. 
plea  to  goods  sold,  that  defendant  bought  them  of  plaiatiff''s  agent  as  the  apparent 
principal,  and  that  he  has  a  set-oflF  against  him,  399. 

Declarations  in  case,  511. 

against  a  West  India  agent  for  drawing  bill  in  plaintift^'s  name,  id, 
against  an  accountant  for  negligence  in  making  out  accounts,  id. 
against  an  insurance  broker  for  not  eff"ecting  insurance,  id. 
against  a  broker  for  selling  on  credit,  id. 
against  a  commission  agent  for  selling  for  too  low  prices,  id, 

for  employing  an  agent  to  sell  a  house,  who  falsely  represented  it  was  rate-free,  554. 
for  inducing  plaintiff  to  employ  an  agent  who  was  not  trustworthy,  556. 
by  a  railway  company,  agamst  an  engineer,  for  not  getting  plans  prepared  in  time  to 
go  to  parliament,  606. 

Pleas  in  case. 

effect  of  not  guilty  in  actions  against,  639. 
plea  denying  that  defendant  was  retained  as,  643. 

AGGRAVATION. 

in  trespass,  expulsion  from  a  house  is  prima  facie,  711,  n.  (e). 
should  not  be  ansicered  in  a  plea  of  justification,  722,  n.  (Jb). 

AGISTMENT. 

count  in  promises  for,  62. 

AGREEMENT. 

special  count  in  assumpst  for  work  done  under,  208. 

not  under  seal,  no  defence  in  covenant,  489,  obs.,  aud  497,  Leave  and  License. 

ALIEN. 

may  maintain  an  action  for  libel,  570. 

plea  in  trespass  that  plaintiff  was  an  alien,  757. 

ALTERATION  OF  WRITTEN  DOCUMENT. 
avoidance  under  stamp  laws  by,  273,  n.  (u). 
may  be  shown  under  non  assumpsit,  &jC.  225. 
or  tinder  any  plea  in  denial,  266. 

so  also  alteration  avoiding  instrument  at  common  law,  id, 
iinless  declared  on  in  its  altered  stale,  225,266. 
indorsee  r.  acceptor  of  bill — plea  of  alteration,  273. 

on  this  plea  defendant  must  produce  hill  at  trial  without  notice,  266,  obs.,  273,  n.  (u)t 
plea  to  a  guarantee  that  it  was  avoided  by  being  converted  into  a  specialty  without  de- 
fendant's consent,  323. 
plea  of,  in  covenant,  489. 

ALTERNATIVE. 

demurrer  to  count  for  being  in  the  alternative,  34. 
the  like  to  plea,  38. 
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AMENDS. 

tender  of,  673. — See  Tendeh. 

ANCIENT  LIGHTS. 

trespass  for  erecting  on  plaintiff's  wall,  whereby  lights  darkened,  710,  n.  (i) 

law  of'  obitructitig ;  Prescription  Act,  8^c.  512,  obs. 
declaration  in  case  for,  513. 
the  like,  for  continuing  an  obstruction,  514. 
the  like,  by  a  reversioner  against  a  railway  company,  515. 
plea  in  case  denying  riglit  to,  643. 
effect  of  not  guilty,  639. 
plea  justifying  obstructing,  under  a  railway  act,  644,  n.  (()• 

ANIMALS. 

case  for  injuries  by,  521. — See  Mischievous  Ani.mals. 

for  keeping  mischievous  animals,  592. 

for  negligently  tying  up,  521. 

pleas  in  actions  for  keeping  mischievous  animals,  Sec.  662. 

pleas  justifying  shooting  ferocious  dogs,  &c.  745. 

ANNUITY. 

count  in  promises  against  an  attorney  for  taking  defective  security  on,  70. 
declaration  in  debt  on  an  annuity  deed,  414. 
the  like  in  covenant,  468. 

when  advisable  to  declare  on  the  bond,  414,  n.  (i). 

rt  contract  for,  in  consideration  of  past  seduction,  is  not  binding,  456,  n.  (</). 
Pleas  in  debt  on  an  annuity  bond,  453. —  See  Bond. 

no  memorial  inrolled,  445. 

this  plea  is  proper  where  the  memorial  inrolled  contains  false  statements ,  id,  n,  (u). 

defective  memorial  inrolled,  445. 

this  pka  is  proper  where  defect  patent  on  face  of  memorial,  445,  n.  (o). 

release  of  the  annuity,  446. 

payment,  445,  n.  (m). 

payment  of  the  principal  in  redemption  of  the  annuity,  446. 
Keplication  that  a  memorial  was  inrolled,  id. 

rejoinder,  that  facts  in  memorial  are  false,  447. 

nul  tiel  record  to  plea  of  inrolment  of  memorial,  id. 

surrejoinder — tiel  record,  id. 

replication  to  plea  of  no  memorial,  consideration  of  annuity  not  pecuniary,  id. 

the  like,  that  annuity  was  charged  on  freehold  land,  id.  n.  (u). 

In  Covenant. 

plea  that  the  consideration  was  to  enable  the  attorney  to  take  more  than  legal  pro- 
curation money,  490. 

In  Replevin. 

pleas  relating  to  an  annuity  granted  by  will,  702. 

APOLOGY. 

plea  of,  in  libel,  659. 

APOTHECARIES. 

indebitatus  count  by,  for  his  bill,  62. 

certificate  to  practise  as.  denied  by  non  assumpsit,  225,  ancj  see  Addenda. 
case  against,  for  negligence  in  his  treatment  of  plaintiff,  619. 
case  for  deceit  in  sale  of  practice  of  an  apothecary,  548. 

APPORTIONMENT  OF  RENT.  698,  n.  (a). 

APPRENTICES. 

declaration  in  covenant  on  an  apprenticeship  deed  against  a  master,  468. 
pleas  to,  in  covenant,  491. 

plea  of  an  illegal  agreement  to  ante  date  an  apprentice  deed,  328. 
case  for  enticing  away,  590. 

for  injury  to,  by  ferocious  dog,  592. 
plea  in  trespass  justifying  correction  of,  735. 

APPRAISER. 

indebitatus  count  by,  for  his  bill  for  selling  goods,  Uc,  72. 

APPAISEMENT. 

count  for  selling  distress  without,  539. — See  Dictbesb. 
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APPROUVEMENT  OF  COMMON, 
pleas  of,  647,  n.  (»n). 

ARBITRAMENT  AND  AWARD.— See  Award. 
plea  of,  to  a  count  for  general  damages,  245. 

not  a  defence  if  action  be  for  debt,  245,  n.  (o). 
pending  arbitration  no  plea,  id. 
replications,  246. 

ARBITRATION.— See  Award,  73. 

count  by  an  arbitrator  for  his  fees,  75. 

ARGUMENTATIVE. 

demurrer  to  a  plea  for  being,  39. 

ARREST.  .,.  ,      ^  c.      AM, 

debt  against  a  sheriff  for  carrying  plaintiff  to  prison  withm  twenty-four  hours  atter,  41&. 
against  a  bailiff  for  extortion,  id. 
against  a  sheriff  for  refusing  bail,  id. 
malicious,  case  for,  581. 
case  against  a  sheriff  for  not  discharging  a  party  privileged  from,  615. 

for  not  taking  plaintiff  to  prison,  &c.  within  twenty-four  hours,  616. 
plea  in  trespass  justifying,  for  assault,  affray,  &c.  727. 

for  trespass  on  a  railway,  729. 
on  suspicion  of  crime,  729 — 735. 
plea  justifying,  under  Metropolitan  Police  Act,  for  wantonly  ringing  door  bell,  740. 
justification  of,  under  civil  process. — See  Imprisonment,  740 — 742. 
under  criminal  process. — See  Imprisonment,  742. 

ARTICLES  OF  THE  PEACE. 

case  for  maliciously  exhibiting,  589. 

A  SSAULT.— See  Trespass— Arrest— Imprisonment. 
count  in  trespass  for,  law,  &c.  704. 
by  husband  and  wife,  708. 
plea  of  son  assault  demesne  in  trespass,  722. 
the  like,  to  prevent  plaintiff  assulting  a  third  person,  723. 
the  like,  in  defence  of  father,  son,  &c.  724. 
replication  of  excess,  id. 

wounding  may  be  justified  in  self-defence,  but  not  by  way  of  revenge,  722,  n.  (g). 
collaring  a  man  is  an  assault,  723,  u.  (i). 
plea  should  not  answer  mere  aggravation,  722,  n.  (h). 
justification  of,  to  resist  rescue  of  cattle  distrained,  725. 

to  expel  plaintiff  from  a  house  which  he  refused  to  leave,  726. 
in  that  case  a  wounding  may  be  justified  if  force,  S^c.  id.  obs. 
so  imprisonment,  affray,  or  breach  of  the  peace,  &jc.  id.  727,  n.  (z). 
plea  justifying  several  assaults  must  show  as  many  occasions,  id. 
if  entry  peaceable  there  7nust  be  request  to  leave,  727,  n.  {c). 
plea  not  prored  by  showing  plaintiff  only  a  lodger,  id.,  n.  (t), 
in  defence  of  defendant's  sheep,  which  plaintiff  attempted  to  take,  729- 
in  defence  of  possession  of  a  steam  packet,  725,  n.  (7). 
plea  in  trespass,  justifying  giving  plaintiff  into  charge  because  he  refused  to  leave  a  house, 
in  breach  of  the  peace,  &c.  738. 
requisites  of  plea  justifying  imprisonment  for  affray,  id.  n.  (7). 

ASSETS.— See  Executors. 

plea  that  defendant  expected,  wherewith  to  pay  a  bill,  285. 

ASSIGNEES  OF  A  BANKRUPT.— See  Bankrupt— Insolvent. 
commencement  and  conclusion  of  declarations  by,  11,  12. 
cannot  be  sued  as  such,  11,  n.  (g). 

when  sued  for  money  had,  S^c.  may  ingeneral  defend  under  the  general  issue,  228. 
what  counts  allowed  together  in  actions  by,  62,  n.  (s),  and  63,  n.  (t). 
when  plea  of  bankrxiptcy  should  show  that  assignees  have  interfered,  260,  n.  (t), 
263,  u.(z). 
counts  in  assumpsit  by,  62 — 65. 
indebitatus  count  by,  for  goods  sold  by  bankrupt,  62. 
the  like,  laying  promise  to  assignees,  63. 
utility  of  the  latter  count,  id.  n.  (u). 
the  like,  on  causes  of  action  after  the  bankruptcy,  64. 
the  like,  by  assignees  and  solvent  partner,  id. 
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ASSIGNEES  OF  A  BANKRUPT— co»'.(()ii(ed. 
Special  Counts  in  Assumpsit  by, 

for  not  giving  acceptance  for  goods  sold  before  bankruptcy,  65. 

on  a  contract  paitly  executed  by  bankrupt,  id. 

for  not  delivering  railway  shares  sold  to  bankrupt,  id. 

for  not  returning  or  paying  for  sacks  containing  goods  sold  to  the  defendant  by  the 

bankrupt,  78. 
against  assignees  on  a  contract  of  the  bankrupt,  65. 
by  assignees  of  a  bankrupt  drawer  of  a  bill  against  the  acceptor,  93. 
second  count  laying  the  promise  entirely  to  the  plaintiffs,  id.  ■ 

count  by  assignees  of  bankrupt  payee  of  note,  171. 

Pleas  in  Assumpsit  respectini;,.—See  Set  Off — Mutual  Chedit,  &c. 
character  not  in  issue  unless  specially  denied,  246. 
plea  denying  that  plaintiffs  are  assignees,  247. 
notice  to  dispute  trading,  act  of  bankruptcy,  &c.  id. 

clause  in  the  bankrupt  act  rendering  this  notice  necessary,  246,  obs. 

ivhen  depositions  conclusive  evidence,  id. 

plea  alone  insufficient  loilhout  notice,  247,  n.  (e). 

but  with  such  notice,  petitioning  creditor's  debt,  act  of  bankruptcy,  and  validity  of 

fiat  may  be  disputed,  id. 
notice  should  he  specif  c,  247,  n.  (/). 
plea  to  action  by  assignees  for  money  had.  Sec,  that  defendant  paid  over  the  money 

to  creditors  of  bankrupt  by  his  command  before  fiat,  248. 
plea  of  payment  to  a  bankrupt  after  act  of  bankruptcy  and  before  fiat,  249. 
plea  to  action  by  assignees,  that  the  bankrupt  assigned  the  debt  to  a  third  person 

before  his  bankruptcy,  id. 
plea  of  set-off  to  action  by,  393. 
plea  of  mutual  credit,  id. — See  Set-off. 
replication  in  denial,  394. 
debt  by,  415. 

when  assignees  of  a  bankrupt  are  liable  as  assignees  of  a  lease,  495,  u.  (/). 
counts  in  trover  by  and  against,  680,  681. 
pleas  in  trespass  by  and  against,  744. 
pleas  in  trespass  by  sheriff",  sued  by,  747. — See  Sheikitts, 
replication,  judgment  founded  on  fraudulent  warrant  of  attorney,  ,747. 

on  warrant  of  attorney  and  sheriff,  filed  within  two  months 
of  execution,  with  notice,  &c.,  id. 
similar  replication  respecting  a  cognovit,  748. 

ASSIGNEE  OF  A  BOND. 

count  in  assumpsit  by,  on  forbearance  to  obligor,  120. 

ASSIGNEES  OF  INSOLVENT  DEBTOR,  65,  66. 
indebitatus  count  by,  for  goods  sold  by  insolvent,  65. 
the  like,  laying  promises  to  assignees,  66. 
the  like,  on  causes  of  action  after  vesting  order,  /(/. 
by  assignees  of  insolvent  drawer  of  a  bill  v.  acceptor,  94. 
plea  that  the  insolvent  assigned  the  debt  to  \V.,  and  payment  to  him,  251. 
replication  that  the  assignment  was  voluntary,  &c.,  251. 

ASSIGNEE  OF  TENANT. 

case  for  waste  will  lie  against,  ats.  mortgagee,  obs.  558. 

ASSIGNMENT  OF  LEASE. 

plea  in  covenant,  denying,  495. — See  Leases. 

liability  of  executor,  8^c.  as  assignee  of  a  lease,  id.  n.  (/). 
plea  of  assignment  of  a  lease  before  breach,  496. 

ASSIGNOR,  &c.  OF  LEASE, 
count  in  assumpsit  by,  151. 
forms  in  covenant  on,  483. 

ASSUMPSIT.— See  the  various  heads  in  the  Table  of  Contents. 
the  common  counts  in,  45. 

leading  principles,  ichen  they  will  lie,  id. 
form  when  the  declaration  contains  no  special  count,  46. 
the  like  when  there  are  prior  special  counts,  48. 
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ASSUMPSIT— contuiwed. 

particulars  of  demand,  49,  50. 

obs.  on  the  plea  of  non  assumpsit,  216  to  224. 

effect  of  non  assumpsit  in  particular  cases,  224  to  232. 
plea  of  non  assumpsit,  232. 
the  like,  to  part  of  a  declaration,  id. 

ASSURANCE. — See  Policy  of  Insurance. 

ATTACHMENT. 

plea  justifying  trespass  under,  741. 
the  like,  by  a  bailiff,  748. 

ATTACHMENT,  FOREIGN, 
plea  of,  317. 

ATTORNEYS. 

commencement  of  declaration  by  and  against,  12. 
counts  in  assumpsit  by  and  against,  67  to  70. 

when  bound  to  continue  a  suit,  67,  obs. 

when  Statute  of  Limitation  runs  against  bill  of,  id. 

cannot  recover  bill,  if  clerk  did  the  business,  id. 

when  can  recover  only  money  out  of  pocket,  id. 

employment  by  two  persons,  id. 
by  a  corporation,  id. 

credit  a  question  for  the  jury,  68,  n.  (/). 
common  indebitatus  count  for  bill,  67. 

the  like,  in  debt,  415. 
count  in  assumpsit  against,  for  negligence,  68. 
when  liable  for,  68,  n.  {u). 

the  like,  more  general,  69. 

the  like,  for  omitting  to  get  up  evidence  at  trial,  id. 

the  like,  for  investing  plaintiff's  money  on  insufficient  security,  70. 

the  like,  by  an  executor  against  execution  of  attorney,  id. 

the  like,  for  suffering  client  to  execute  an  unsound  covenant,  id. 

the  like,  for  not  getting  plaintiff  discharged  from  custody,  id. 

the  like,  on  his  promise  to  pav,  &c.  if  plaintiff  would  forbear  proceeding  against  him, 
120. 

Pleas. 

plea  of  privilege  by,  of  being  sued  in  another  court,  215, 

loses  his  privilege,  if  sued  with  another  party ,  id,  n.  (d). 

of  two  courts,  may  be  sued  in  either,  id. 
pleas  in  bar  in  assumpsit  in  actions  by  and  against,  251  to  253. 

in  action  by,  for  bill,  non  assumpsit  denies  retainer,  services,  and  reasonablenesi 
of  charges,  225. 

may  show  tinder  non  assumpsit  negligence,  or  incompetency  of  plaintiff,  id. 

or  that  work  was  to  be  done  for  costs  out  of  pocket,  id. 

must  plead  specially  that  wo7-k  was  done  under  illegal  agreement,  225,  251. 

unless  such  illegality  makes  work  useless,  226. 
plea  to  action  for  bill,  that  plaintiff  not  certificated,  251. 

that  bill  not  delivered  a  month  before  suit,  252. 

this  defence  must  be  pleaded,  and  it  is  an  issuable  plea,  id.  n.  (a), 
replication  in  denial.  253. 
plea  that  plaintiff  not  admitted  or  inrolled,  253. 
maintenance,  328. 
in  action  against,  for  negligence,  plea  denying  negligence,  id. 

Detinue. 

plea  of  lien  by  attorney,  for  deeds,  &:c.  505. 
case  for  libel  upon,  570.— See  Libel. 

case  by  a  sheriff  against  an  attorney  for  false  representation,  554. — Set  Fraud. 
case  against  an  attorney  for  maintenance,  581. 

for  neglect,  &:,c.  law,  515,  obs. 
for  negligently  conductitig  a  suit  in  chancery,  id, 
for  suffering  judgment  by  default,  id. 
for  disclosing  defect  in  client's  title  to  an  estate,  id. 
for  not  releasing  debtor  out  of  prison  after  payment  of  debt 
and  costs,  id. 
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ATTORNEYS— continued. 

when  liable  in  case  or  trespass  for  issuing  execution  against  wrong  party,  arresting 
privileged  party,  when  icrit  set  aside,  ^'c.  id. 
for  subjecting  plaiuliff  to  costs,  by  wrongfully  suing  third  party  in  plaintiff's  name, 

516. 
pleas  in  case  against,  denying  the  retainer,  Sec.  639,  643. 

AUCTION. 

count  in  promises,  on  goods  sold  by,  204. 

AUCTIONEER. 

counts  in  assumpsit  by  and  against,  51,  52. 

%vhen  money  had  and  received  will  lie  against,  52,  n.  (g). — See  Agent. 
form  in  assumpsit  against,  for  selling  on  credit,  55. 
indebitatus  count  by,  72. 
special  count  against,  id. 
pleas  in  actions  against,  242. — See  Agent. 
case  by,  for  fraud,  against  his  employer,  553. 

AUTRE  ACTION  PENDANT. 

plea  of,  in  abatement,  214,  and  see  Addenda. 

AVERAGE  LOSS. 

plea  of,— See  Insurance,  337. 

AVOWRIES,  692. — See  La^^dlord  and  Tenant — Replevin — Distress— Rent. 

AWARDS. — See  AitunnAJiENT  and  Award. 

when  pleadings  on,  are  bad  for  departure,  44,  n.  (i), 

counts  in  assumpsit  on,  73 — 76. 

special  count,  or  a  submission  where  time  enlarged,  73. 

the  like,  on  a  judge's  order,  74. 

the  like,  for  pirating  inventions  contiary  to  award,  75. 

the  like,  for  costs,  where  award  in  favour  of  defendant,  id. 

by  an  arbitrator  for  his  fees,  id. 

common  indebitatus  count  on  an  award,  id. 

tlie  like,  on  an  umpirage,  76. 

])leas  in  assiunpslt  to  actions  on,  254. 

what  non  assumpsit  puts  in  issue,  id.  obs. 

how  to  plead  when  award  made  but  not  delivered  in  time,  id. 

revocation  of  the  award  should  be  pleaded,  id. 
plea  denying  the  award,  id. 

what  may  be  given  in  evidence  under  this  plea,  id.  n.  (g). 
declarations  in  debt  upon,  416. 
plea  of  justification  in  trespass  under  fi.  fa.,  founded  on,  774, 

BAIL. 

debt  against  a  sheriff'  for  refusing  to  take,  413> 
similar  form  in  case,  615. 

BAIL  BOND. 

debt  by  the  assignee  of,  against  the  bail,  416. 
on  a  bond,  under  1  &  2  Vict.  c.  110.. 418. 

Fleas  to  debt  on. 

no  writ  in  the  original  action,  448. 
bond  not  assigned  by  the  sheriff,  id. 

practice  of  the  court  cannot  be  pleaded,  id.  n.  (z). 
bail  put  in  and  perfected,  449. 
replication  thereto,  nul  tiel  record,  id. 

To  a  bond  given  under  1  6f  2  Vict.  c.  110. 
no  writ  of  ca.  sa.,  449. 

time  for  rendering  extended,  and  render  before  its  expiration,  id. 
plea  by  sherifl'  that  he  assigned  the  bail  bond  to  plaintiff,  650. 


814  INDEX. 

BAILEE  AND  BAILMENT.— 5ee  AccouxrANT— Agent— Broker— Carriers— Hire- 
Negligence. 

Declarations  in  assumpsit  against  bailees. 

against  a  watchmaker  for  not  using  due  care  in  repairing  a  watcb,  and  not  returning 
it,  76. 

another  form  for  redelivering  it  in  a  damaged  state,  id.  n.  (a), 
against  a  bailee  for  loosing  goods,  id, 
against  a  bleaciier  for  injuring  goods,  77. 
the  like,  for  not  taking  care  of  them,  78. 

by  assignees  for  not  returning  or  paying  for  sacks  containing  goods  sold  by  the  bank- 
rupt to  defendant,  id. 

Pleas  ill  assumpsit. 

effect  of  non  assumpsit  in  action  against,  226. 
denies  receipt  of  goods  for  purpose  alleged,  id. 
but  admits  return  of  them,  &;c.,  id, 
plea  that  defendant  did  take  due  care,  &c.,  255. 

that  carelessness  complained  of  was  done  at  plaintiff's  request,  id, 

that  money  in  defendant's  hands  as  bailee  was  feloniously  stolen  from  him,  244. 

Declarations  in  case  against,  517. 

against  attorneys,  515. — See  Attorneys. 

against  a  printer  for  pawning  paper  delivered  to  him  to  print  on,  517,  obs. 
against  a  person  entrusted  with  a  dog  for  losing  it,  id. 
by  a  hackney  driver  against  the  registrar  for  defacing  his  license,  id. 
against  an  engraver  for  using  plates  for  his  own  purposes  which  he  had  engraved 
for  plaintiff,  id. 
against  the  hirer  of  carvings  for  exhibition,  for  not  taking  care  of  them,  517. 

a  steam  vessel,  for  employing  it  for  an  illegal  purpose,  id. 
by  the  owner  of  goods  (which  were  left  in  defendant's  house)  for  allowing  them  to 
be  distrained,  518. 
Fleas  in  actions  against,  in  case. 

denial  that  defendant  was  bailee,  644. 

BAILIFF.— 5ee  Distresses— Sheriff — Execution — Replevin. 
indebitatus  count  by,  for  fees,  186. 
debt  against,  for  extortion,  415. 

pleas  and  replication  to  debt  on  bond  given  by,  to  sheriff,  453. 
case  by,  for  falsely  representing  goods  as  liable  to  distress,  554. 

against,  for  illegal  distresses. — See  Distresses. 
plea  of  no  notice  of  action,  in  action  against,  737,  n.  {k). 
plea  by,  in  trespass,  justifying  under  attachment  out  of  the  county  court,  748. 
replication,  supersedeas  issued,  id. 
plea  of  justification  by,  for  acting  under  writ  of  execution,  771 — 774. 

when  should  not  join  u-ith  execution  creditor  in  a  plea,  771,  n.  (p). 

BAILOR. 

when  may  maintain  trover — See  Trover,  678. 

BAKER'S  BUSINESS. 

case  for  fraudulently  selling,  548,  n.  (g). 

BANK  OF  ENGLAND.  BANKERS. 

case  against  the  Bank  of  England  for  not  transferring  stock  to  plaintiff's  vendee,  519. 

the  like,  against  the  East  India  Company,  id, 

against  bankers,  for  not  paying  a  customer's  check,  id, 

count  in  assumpsit  on  guarantee  given  to  bankers,  126. — See  Guarantee — iNDEJiNiiy. 

case  against  a  director  for  making  a  false  report  of  the  solvency  of  a  bank,  654. 

case  for  libel  on,  579. — See  Libel. 

plea  of  lien  by  bankers  on  deeds  in  their  possession,  505. 

BANKERS'  CHECKS.— See  Bills. 
counts  on  assumpsit  on,  109. 
pleas  to  actions  on,  295. 

BANK  NOTE. 

count  in  assumpsit  by  bearer  of,  170. 

BANKING  COMPANY. 

commencement  of  declaration  by  public  officer  of,  13. 


INDEX.  815 

BANKRUPT.— See  Assignees. 

indeb.  counts  by  and  against  assignees,  62  to  65, 

pleas  in  assu7npsit  to  actions  relating  to,  256, 
plea  of  defendant's  bankruptcy  and  certificate,  257,  Form  1. 

suffices  if  claim  proveable  under  the  fiat,  but  not  otherwise,  256,  obs. 

no  plea  by  public  officer  of  a  company,  id. 

how  sliould  be  pleaded  puis  darrein  continuance,  id. 

cannot  reply  specially  to  the  general  plea,  id. 

bankrupt's  promise  to  pay  debt  barred  by  certificate,  how  available,  id. 
plea  of  defendant's  petition  and  discharge  under  5  &  6  Vict,  c,  116,. 257. 
replication  that  plaintiff  was  not  named  in  defendant's  schedule,  258. 

how  far  this  deprives  parties  of  benefit  of  act,  258,  n,  (p). 
plea  of  the  defendant's  bankruptcy  after  action  brought,  258. 
plea  puis  darrein  continuance  of  defendant's  bankruptcy,  260. 
plea  of  plaintiff's  bankruptcy  before  suit,  260. 

luhen  plea  should  shoio  that  assignees  have  interfered,  260,  n.  (i),  263,  n.  (;), 
plea,  defendant's  bankruptcy,  and  that  tlie  money  claimed  was  paid  by  plaintiflT  as  de- 
fendant's surety  before  fiat,  263, 
plea  to  a  note  that  a  prior  indorser  became  bankrupt  before  indorsement;  replication  that 

plaintiff  received  it  before  fiat  without  notice  of  bankruptcy,  263, 
plea  that  defendant  has  not  paid  15s.  in  the  pound  on  a  second  bankruptcy,  264. 
plea,  bankruptcy  of  plaintiff' and  payment  to  tlie  assignees,  id. 
replication  to  plea  of  bankruptcy  of  one  plaintiflT,  that  he  assigned  his  interest  to  the 

other,  id. 
to  the  like,  replication,  that  plaintiflT  is  suing  as  trustee  of  his  wife's  marriage  settlement, 

264,  n.  (c), 
the  like,  that  he  is  suing  as  trustee  for  his  creditor  on  a  bond,  id. 

hoio  to  rejoin  to  the  last  three  replications,  id. 
counts  in  trover  by  and  against  assignees  of  a  bankrupt,  680,  681. 
pleas  in  trover  by  assignees  of,  687. — See  Assignees. 
case  for  maliciously  suing  out  fiat  against  plaintiff^,  586. 
plea  of  plainliflT's  bankruptcy  in  trespass,  744. 

BARON  AND  FEME. 

Declarations  by,  132.— 6'ee  Husband  and  Wife. 

BARGAIN  AND  SALE,— See  Sale  of  Goods, 
plea  in  case  denying,  651. 

BARREL. 

case  for  negligently  lowering,  from  a  warehouse,  521. 

BARRISTER'S  SIGNATURE, 

when  necessary  to  pleas,  22,  n,  (k). 

BATTERY. — See  Assault — Tuespass. 
count  in  trespass  for,  law,  &c,,  704. 

how  justified  in  plea  of  trespass,  121 ,  note  (i). 

BEARER  OF  CHECK. 

count  by,  109. 

pleas  to  actions  by,  295. — See  Bills. 

BEARER  OF  NOTE,  170. 

BEASTS  OF  THE  PLOUGH. 

case  for  distraining,  543. 

BEGINNINGS  OF  DECLARATIONS.— See  Commencements. 

BET. 

plea  that  bill  given  to  secure,  319. 

contract  j'or ,  cannot  be  enforced,  319,  obs. 

BILLS  OF  EXCHANGE. 

demurrer  to  a  count  against  drawer  for  not  alleging  presentment  and  notice  of  dishonour,  35. 
to  a  plea  for  duplicity,  in  alleging  no  consideiation  and  also  fraud,  37, 
for  merely  alleging  no  consideration,  41, 
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BILLS  OF  EXCHANGE— continued. 

I.  Counts  in  assumpsit  on  inland  bills,  79. 

drawer  being  payee  v.  acceptor,  id. 

drawing  by  agent,  may  state  ■plaintiff  drew,  79,  n.  (/"). 

date  of  bill,  statement  of,  in  declaration,  79,  n.  (g). 

ambiguous,  whether  bill  or  note,  80,  n.  {h). 

must  be  addressed  to  defendant  to  render  him  liable  as  acceptor,  80,  H.  (i). 

as  to  statement  of  value  received,  80,  n.  (I). 

of  particular  acceptance,  80,  n.  (n). 
of  promise  to  pay,  80,  n.  (o). 

token  advisable  to  insert  count  on  consideration,  80,  n.  (  p). 

token  bill  itself  evidence  under  money  counts,  id. 
drawer  not  being  payee  v.  acceptor,  81. 

necessary  allegation  loken  initials  of  name  only  /cjioif«,  81, 11.(5),  and  see  Addbnda. 
when  drawers  ajirm,  81,  n.  (t). 
payee  not  being  drawee  v,  acceptor,  81. 

statemerit  of' delivery  of  bill,  81,  n.  (n). 
indorsee  v.  acceptor,  82. 

consequence  of  not  stating  all  tke  indorsements,  82,  n.  (s). 
payee  v.  drawer,  default  acceptance,  82. 

promise  to  pay  skould  be  stated,  83,  n.  (f). 

presentment  to  be  stated,  83,  n.  (/i). 
indorsee  v.  drawer,  default  acceptance,  83. 
indorsee  v.  indorser,  default  acceptance,  84. 
indorsee  v.  drawer,  default  payment  by  drawee,  id. 

acceptance  need  not  be  stated  in  this  form,  84,  n.  («). 
indorsee  v.  indorser,  default  payment  by  drawee,  84. 
indorsee  v.  drawer  or  indorser  of  bill  payable  after  sight,  85. 

II.  In  particular  cases. 

indorsee  v.  acceptor  on  bill  payable  at  particular  place,  85. 

indorsee  v.  drawer  in  the  like  case,  86. 

the  like  on  bill  drawn  and  accepted  payable  at  particular  place,  id. 

not  necessary  in  such  case  to  state  presentment  to  acceptor,  87,  n.  ($). 
drawer  i>.  acceptor  on  bill  payable  on  contingency,  87. 
indorsee  v.  drawer,  where  no  notice  of  dishonour,  and  drawer  no  effects,  87. 

law,  &c.,  87,  n.  (b). 

subsequent  promise  evidence  of  notice,  id. 
the  like  v.  drawer,  where  drawee  not  found,  88. 
indorser  v.  drawer,  drawee  dead,  89. 

presentment  dispensed  with,  89. 
special  count  by  acceptor  of  accommodation  bill  for  not  indemnifying  him,  134. 

771.  In  tke  case  of  executors,  assignees,  hushand  and  loife,  6^c. 
executor  of  drawer  v.  acceptor,  90  to  96. 

second  count  laying  promises  to  plaintiff,  91. 
administrator  of  drawer  1.  acceptor,  id. 
drawer  v.  executor  of  acceptor,  id. 
indorsee  of  executor  of  drawer  v.  acceptor,  92. 

of  administrator  of  drawer  v.  acceptor,  id, 
by  assignees  of  bankrupt  drawer  v.  acceptor,  93. 

second  count  laying  promise  to  plaintiffs,  id. 
by  assignees  of  insolvent  drawer  v.  acceptor,  94. 
by  surviving  drawer  v.  acceptor,  id. 

by  husband  and  wife  i'.  acceptor,  on  bill  drawn  by  wife  dum  sola,  95. 
against  husband  and  wife,  on  bill  accepted  by  her  dum  sola,  id. 

IV.  Counts  on  foreign  bills,  96  to  98. 
drawer  or  indorser  v.  acceptor,  96. 

necessary  to  aver  that  bill  made  abroad,  96,  n.  (g). 

transfer  abroad  of  foreign  bill,  96,  n.  (y). 

lehat  amounts  to  acceptance  of,  96,  n.  (a), 
indorsee  v.  drawer,  default  acceptance,  97. 
the  like,  default  payment,  id. 
indorsee  v.  acceptor  supra  protest,  98. 

Other  forms. 

count  against  vendee  of  goods  for  refusing  to  pay  by,  181. 
against  an  agent  for  not  taking  up,  58. 
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BILLS  OF  EXCHANGE— continued. 
Pleas  in  assumpsit  relating  to,  265  to  "292. 

iwn  assumpsit  inadmissible  to,  265,  obs. 

consequences  of  pleading  it,  265,  266,  obs.,  and  see  Addenda. 

but  may  be  pleaded  when  bill  only  alleged  as  inducement,  266. 

under  pleas  in  denial,  defective  stamp  may  be  objected,  266,  obs. 

or  alteration,  if  bill  declared  on  in  altered  form,  id. 

aliler  when  declared  on  in  original  form,  id, 

lies  0)t  plaintiff  to  explain  apparent  alterations,  id, 

u'heu  plaintiff  bound  to  produce  hill  at  trial,  id, 

rtaut  of  authority  to  accept  hill  may  be  objected  under  plea  in  denial,  id. 

and  therefore  forgery,  or  that  bill  accepted  by  defendant's  partnernotfor  partner- 

ship  purposes,  id. 
and  delivery  without  intent  to  transfer,  266,  267,  obs. 

Pleas  in  denial. 

drawer  or  indorsee  v,  acceptor,  denial  of  acceptance,  267. 

identity  of  party  ivho  accepted  with  plaintiff  need  not  be  proved,  267,  n,  ( /"  ). 
acceptor  cannot  deny  drawing  of  bill,  id, 
indorsee  v.  acceptor,  denial  of  indorsement,  267. 
indorsee  v.  drawer,  denial  of  the  drawing,  id. 
to  the  like,  denial  of  presentment  for  acceptance,  268. 
lo  the  like,  denial  of  presentment  for  payment,  id. 
notice  of  nonpayment,  id, 
what  notice  of  disliouour  must  state,  id,  n.  (n), 
payee  or  indorsee  v,  acceptor,  denial  of  qualified  presentment,  269. 
drawer  v,  acceptor,  payable  on  contingency  ;  denial  that  contingency  has  occurred, 

269. 
drawer  having  taken  up  bill  v.  acceptor,  denial  that  bill  returned,  id, 
indorsee  v,  drawer,  default  acceptance,  tiiat  drawer  did  accept,  id, 

payable  after  sight,  denial  of  presentment  in  time,  270. 

denial  of  notice  of  non-acceptance,  id. 

that  due  search  not  made  for  him,  /(/. 

denial  of  dispensation  with  presentment,  id. 

that  defendant  had  efTects  in  drawee's  hands,  271. 

that  there  was  a  consideration  for  the  bill,  id, 

of  foreign  bill,  denial  of  presentment  or  notice,  id. 

Pleas  in  confession  and  avoidance,  272  to  288. 

payment  of  bills,  272,  273. 
drawer  or  indorsee  v.  acceptor,  payment  by  defendant  to  plaintiff,  272. 
indorsee  v,  acceptor,  payment  to  drawer,  id, 

payment  at  maturity  discharges  all  parties  to  the  hill,  id.,  n.  (ft). 

aliler,  if  paid  before  due,  atid  bill  held  by  innocent  holder,  id. 
indorsee  v,  drawer,  payment  by  acceptor  to  plaintift',  273. 

when  drawer  may  pay  or  reissue  a  bill,  id,,  n.  (m). 
indorsee  r.  acceptor,  that  drawer  altered  date  of  bill,  id. 

plaintiff  must  produce  hill  on  thisplea  vnthout  notice,  id,,  n.  (u). 

law  of  alteration,  id. 

No  consideration,  &;c, 

drawer  v.  acceptor,  plea,  accommodation  acceptance,  274. 
when  absence  of  consideration  a  dej'ence,  id,,  n.  (u), 
parol  evidence  of,  admissible,  id, 
indorsee  v.  acceptor,  acceptance  for  drawer's  accommodation,  who  indorsed  without 
value,  275. 

when  plaintiff'  bound  to  prove  consideration,  id.,  n<  (x). 
similar  pleas,  that  acceptance  for  plaintiff's  accommodation,  id. 
indorsee  r.  acceptor,  bill  accepted  for  accommodation  of  drawer,  and  taken  by  plain- 
tiff after  due,  id. 

set-off' against  indorscr  no  dejence,  id,,  u.  (s). 
indorsee  v.  acceptor,  that  bill  was  delivered  to  drawer  for  discount,  that  he  indorsed 
it  away  in  violation  of  that  object,  and  1.  that  plaintiff  took  it  witii  notice;  2.  that 
he  took  it  after  due;  3.  that  he  took  it  without  consideration,  276. 

affirmative  circumstances,  from  which  want  of  considei'ation  may  be  implied,  must 
be  shown  in  plea,  111 ,  n.  (  /'). 
indorsee  v,  acceptor,  that  bill  an  accommodation  one  to  drawer,  who  indorsed  to  A. 
for  discount,  who,  in  violation  of  that  purpose,  indorsed  to  plaintiff  with  notice, 
278. 
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BILLS  OF  EXCHANGE— cojitznued. 

}^o  consideration,  8^c. — continued. 

indorsee  v.  drawer,  that  bill  an  accommodation  one  to  acceptor,  and  indorsed  by 
defendant  to  A.  for  discount  for  acceptor,  violation  of  that  purpose  by  A.  and 
indorsement  to  plainlift'  with  notice,  278. 

Alteration,  6;c. 

that  the  bill  was  altered  as  to  its  date,  &c.  273. 

Settlement  with  prior  holders,  &;c. 

indorsee  v.  acceptor,  acceptance  without  value,  settlement  in  account  with  prior 
indorsee,  and  bill  taken  by  plaintiff  after  due,  278. 

indorsee  r.  acceptor,  payment  of  part  to  prior  holder,  and  bill  given  for  residue,  and 
indorsement  to  plaintiff  after  due,  279. 

that  plaintiff  accepted  a  composition  on  the  bill  from  a  prior  holder,  without  defend- 
ant's consent,  280. 

indorsee  v.  indorser,  that  plaintiff  indorsed  away  bill  before  due,  presentment  to 
acceptor,  who  refused  it,  and  no  notice  to  defendant,  id. 

failure  of  consideration. 

drawer  v.  acceptor,  bill  accepted  in  consideration  that  plaintiff  should  sell  and  de- 
liver goods  to  defendant,  which  he  did  not  do,  281. 

distinction  between  failure  of,  and  original  decree  of  consideration,  id,,  n.  (v). 
partial  failure  no  defence,  id. 

when  replication  should  be  in  confession  and  avoidance,  282,  n.  (a), 
that  bill  accepted,  subject  to  investigation  of  accounts,  and  no  balance  against 

defendant,  282. 
that  cheque  given  for  legacy,  which  plaintiff  was  not  to  receive  until  other  legatees 
had  consented,  283, 

fraud,  S)C. 

that  acceptance  or  indorsement  obtained  by  fraud,  283,  318. 

gross  negligence,  5>c.  insufficient,  unless  jury  find  fraud,  283,  n.  (d).  ^ 
that  a  note  was  signed  by  defendant  as  a  surety  on  faith   that  plaintiff  would 

advance  A.  B.  a  sum  of  money,  and  that  plaintiff  advanced  a  less  sum,  283. 
indorsee  v.  acceptor,  acceptance   obtained  by  fraud,  and  that  plaintiff  took  with 
notice,  or  without  value,  or  after  due,  id. 

J^QSS.  8ic.  of  bill. 

the  plaintiff  has  indorsed  away  the  bill,  284. 

that  plaintiff  has  lost  the  bill,  id.— See  Replicatjon— Addenda. 

Plscharge  bi)  time  given,  i  <•     i       > 

indorsed  v.  drawer,  that  time  was  given  to  acceptor  without  defendant  s  consent,  286. 

necessary  to  show  that  holder  legally  bound  himself  to  give  time,  286,  n.  (o). 
plea  of  discharge  by  taking  a  cognovit,  287. 
indorsee  v.  indorser,  discharge  by  time  given  to  an  intermediate  party,  287. 

Other  forms,  ^c. — See  Gaming— Illegamty— Usury— Composition,  &c. 

that  defendant  expected  assets  in  drawer's  hands,  and  therefore  was  entitled  tq 

notice  of  dishonor,  285. 
similar  plea,  showing  grounds  of  expectation,  286. 

that  a  bill  was  drawn  for  an  account  on  a  bank  for  unstamped  checks,  287. 
indorsee  v.  acceptor,  intermediate  indorser  a  married  woman,  and  replication  that 

husband  authorized  indorsement,  288. 
that  plaintiff  is  a  convicted  felon,  id. 
indorser  v.  acceptor,  no  consideration  for  acceptance,  and  that  by  agreement  between 

drawer  and  plaintiff,  the  latter  was  only  to  enforce  the  note  on  certain  conditions, 

which  the  drawer  had  not  complied  with,  289. 
that  note  given  to  loan  society  as  surety,  and  was  not  to  be  enforced  without  notice, 

289,  361. 
that  note  given  to  secure  advances  by  a  bank,  and  those  advances  repaid  before 

due,  289. 
indorsee  v.  indorser,  drawer  and  plaintiff  the  same  persons  ;  replication,  indorse- 
ment for  acceptor's  accommodation,  to  whom  plaintiff  gave  consideration,  289. 
plea  that  a  prior  indorser  of  a  bill  was  a  bankrupt,  263. 

replication  that  plaintiff  received  it  before  fiat  without  notice  of  bankruptcy,  id. 
plea  to  a  note  that  it  was  given  to  secure  to  plaintiff  a  secret  advantage  over  defends 

ant's  other  creditors  in  a  composition  arrangement,  296. 
indorsee  v,  acceptor,  plea  of  a  composition  arrangement  with  the  drawer,  id. 
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BILLS  OF  EXCHANGE— continued. 
Other  forms,  8jc, — contimieJ. 

plea  that  a  bill  was  given  on  a  gaming  consideration,  318,  327. 
plea  by  acceptor,  accommodation  as  to  part,  and  payment  into  court  of  tiie  residue, 
378. 
Declaralion$  on,  in  debt. 

when  debt  tuitl  lie,  418,  n.  (a), 
drawer  v.  acceptor,  418. 
payee  or  first  indorser  v.  drawer,  419. 
indorsee  v.  immediate  indorsee,  id. 
case  for  fraudulently  inducing  plaintiff  to  accept,  553. 

for  accepting  a  bill  as  agent  of  drawee  without  his  authority,  and  tliereby  in- 
ducing plaintiff  to  sue  drawee,  id. 

BILL  TAKEN  FOR  DEBT. 

pleas  in  assumpsit  respecting,  289. 

that  defendant  accepted  bill  "  for  and  on  account  of"  debt  not  yet  due,  id. 

law,  6)C.,  id.  n.  (t). 

remedy  for  debt  revives  ivith  dishonour  of  hill,  id. 

evidence,  3)C,,  presumption  injirst  instance  that  bill  given  "for  and  on  account,"  id. 

bill  for  smaller  amount  cannot  be  vleuded  as  taken  for  larger,  unless  in  satisfaction, 
290,  n.  (a).  Jo' 

whether  necessary  to  show  that  hill  due  or  paid  before  actioii,  290,  n.  (y). 

mutt  be  a  negociable  security  in  which  plaintiff  takes  interest,  290,  n.  (:). 

"  payment,  6^c."  does  not  necessarily  impti/  satisfaction,  290,  n.  (b). 
replication  that  bill  given  was  dishonoured  when  due,  291. 
plea  that  defendant  accepted  bill  for  plaintiff's  accommodation  without  drawer's  name,  id. 

that  defendant  indorsed  bill  on  account  of  debt,  id. 

that  defendant  indorsed  bill  to  plaintiff  and  was  discharged  by  laches,  292. 

BILL  OF  LADING. 

count  in  assumpsit  on,  99. — See  Carrier. 
case  against  captain  on,  527. 

BILL  BROKER. 

count  in  assumpsit  against,  for  not  getting  bill  discounted,  59. 

BLEACHER. 

assumpsit  against,  for  not  bleaching  properly,  78. 

BOARD  AND  LODGING, 
indebitatus  count  for,  98. 
for  necessaries,  165. 
by  a  schoolmaster  for,  184. 

BOARDING-HOUSE  KEEPER, 
case  for  slander  of,  579. 

UONA  NOTABILIA. 

plea  that  intestate  had,  in  another  diocese,  241 ;  law,  S;c.  241.  n.  (k). 

BOND. 

count  in  assumpsit  by  a  surety  for  not  indemnifying  against,  134. 
the  like,  against  obligor  on  forbearance  by  assignee  to  sue  him,  120. 

debt  merged  in,  may  be  shown  under  non  assumpsit,  227,  233,  n.  (y). 
when  assumpsit  will  lie,  thougli  deed,  id. 
plea  of,  in  assumpsit,  that  bond  given  in  satisfaction,  233. 

when  simple  contract  debt  merged  in,  id.  n.  (y). 
Debt  upon,  419,  obs. 

breaches  need  not  be  assigned  on  common  money  bonds,  id. 
the  statute  of  Anne  relating  to,  id. 

bonds  having  special  conditions  regulated  by  8  ^"  9  Will.  3,  c.  11  ..420,  obs. 
inquiry  on,  regulated  by  3  S;  4  Will.  4,  c.  42.. i(/. 
oji  what  bonds  breaches  must  be  assigned,  421,  obs. 
declaration  in  debt  on  a  common  money  bond,  422. 

on  a  mortgage  bond,  or  bond  for  performance  of  covenants,  &:c.,  id, 
how  to  declare  when  bond  tiecuted  under  a  different  name,  id.,  n.  (/'). 
the  damages  are  limited  to  the  penalty,  422,  n.  (d). 
by  a  surety  on  a  bond  of  indemnity  for  fidelity  of  a  cleik,  423. 
on  a  bond  given  to  guardians  for  due  supply  of  provisions,  424. 
on  a  bond  in  restraint  of  trade,  id. 

against  a  suiety  on  a  bond  for  the  fidelity  of  an  ;igenf,  id. 
PART  11.  '  3  H 
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BOND — continued. 

Pleas  to,  450,  obs. 

payment  ad  diem,  450. 
solvit  post  diem,  id. 

cannot  be  pleaded  to  part  of  sum  in  condition,  id,  n.  (c). 

when  may  be  pleaded  to  interest,  id. 

course  u'fte?*  part  of  principal  left  unpaid,  id, 
replication  to  pleas  of  payment  on,  451 . 
plea  of  Statute  of  Limitations  to  debt  on  bond,  460. 
plea  of  performance  to  bond  within  8  &  9  Will.  3.  .451. 

when  plea  should  be  general  and  when  specific,  id.  obs. 
general  plea  of  performance  to  debt  on  bond  "conditioned  for  performance  of  cove- 
nant, 452. 
non  damnificatus  to  an  indemnity  bond,  id, 

full  amount  of  liability  may  be  recovered  on  indemnity  bond,  id.  n.  (t). 

what  it  includes  when  given  to  legatee,  trustee,  &;c.,  id. 

indemnity  against  legal  costs,  against  default  of  tax  collector,  &;c,,  id, 

plea  of,  "  if  damnified,"  defendant  was  so  of  his  own  xorong,  id, 
plea  to  indemnity  bond,  payment  after  forfeiture  while  damages  unliquidated,  453. 
replication  to  a  plea  of  performance,  assigning  breaches,  id.  , 

suggestion  of  breaches  on  the  roll,  454. 

BOOKING  OFFICE  KEEPER. 

count  in  assumpsit  against,  104. — See  Carrier, 
case  against,  for  not  forwarding  goods,  620. 

BOOKS.— See  Copyright. 

BREACH. 

not  denied  by  non  assumpsit,  223. 
but  wrongful  act  denied  by  general  issue  in  case,  637. 
how  to  stale  the  common  indeb.  couiits,  48,  n.  (u). 
demurrer  for  omitting  in  declaration,  32. 

BREACHES. 

assignment  of,  to  debt  on  bend,  453. — See  Bond. 
suggestion  of,  on  the  record,  454. 

BREACH  OF  THE  PEACE.— See  Peace,  Breach  of. 

BREACH  OF  PROMISE  OF  MARRIAGE.— See  Marriage,  &c. 
counts  for,  158—160. 

BRIBERY. 

declaration  in  debt  for  penalty  for,  424. 

BROKER.— See  Bailiff— Agent. 

count  in  assumpsit  by,  for  his  commission,  51,  and  see  55,  n.  (i). 

plea  that  he  was  not  licensed,  328. 

case  against,  for  not  effecting  insurance,  511.  ^ 

for  selling  on  credit,  id. 
counts  against,  for  irregular  distresses,  541,  542. — See  Distresses. 

BROKER  DISTRAINING. 

count  in  assumpsit  against,  for  negligence,  &c.  in  the  distress,  59. 

BUSINESS. 

assumpsit  for  goodwill  of,  122. 

covenant  for,  471. 

case  for  deceit  in  the  sale  of,  548. 

BUSTS. 

piracy  of,  532. — See  CorvRicnT. 

BYE  LAW. 

declarations  in  debt  on,  437,  438. — See  Statutes. 

CABMAN.— See  Carrier. 

case  against,  for  losing  luggage,  525,  Ross  v.  Hill, 

CALLS  BY  A  PUBLIC  COMPANY. 
declaration  for,  432. 
pleas  to,  461,  462. 

CANAL  COMPANY. 

case  against,  for  not  managing  according  to  statute,  631. 
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CAPIAS, — See  Arrest— Imprisonment — Trespass — Sheriff. 
case  for  maliciously  procuring  judge's  order  for,  581. 
pleas  ia  trespass  justifying  arrest  under,  740 — 742. 

CAPTAIN  OF  SHIP.— Sec  Ship— Agent. 

assumpsit  against,  for  not  procuring  cargo,  55. 

not  stowing  it,  &c.  56. 

case  against,  on  the  bill  of  lading,  527. 

for  running  foul  of  plaintiff's  ship,  617. 

for  causing  swell,  which  swamped  plaintiff's  boat,  618. 

CARELESSNESS.— See  Agentb-Negugence— Nuisance. 

counts  in  assumpsit  against  an  attorney  for,. 68,  69,  70. —  See  Attorney. 
against  bailees  for,  76,  and  n.  (a). — See  Bailee. 
against  the  hirer  of  goods  for,  130. 

Declarations  in  case. 

against  attorneys,  515. — See  Attorneys. 

against  the  owner  of  a  house,  for  placing  gravel  on  a  road,  whereby  plaintiff  injured, 
519. 
when  such  owner  liable  for  act  of  his  workmen,  S^c,  519,  n.  (i). 
form  against  a  surveyor,  519,  n.  (i), 
when  trustees  of  a  public  road  liable,  id. 
against  a  public  company,  for  negligently  taking  up  pavement  of  a  street,  521. 

when  proper  to  sue  the  contractor  instead  of  the  company,  521,  n.  (fc). 
against  a  railway  company  for  sotting  fire  to  stacks,  521. 
for  negligently  constructing  hay-rick,  which  ignited,  &c.  id. 
for  leaving  a  horse  and  cart  unattended,  whereby  a  child  interfered  with  them,  and 

was  injured,  id. 
for  negligently  lowering  a  barrel  from  a  warehouse,  which  fell  on  plaintiff,  id. 
tying  up  a  cow,  which  got  loose  and  killed  plaintiff's  cow,  id. 
working  a  mine  under  plaintiff" 's  land,  id. 
for  not  keeping  shaft  of  a  mine  fenced,  whereby  plaintiff's  horse  fell  in,  id. 
against  railway  companies,  carriers,  &c.  for  accidental  injuries,  525. — See  Accident 

— Carriers — Public  Company. 
for  negligence  in  pulling  down  adjoining  house,  594,  597. 

in  making  a  railway  whereby  plaintiff's  land  flooded,  597, 
for  leaving  cellar  door  uncovered,  whereby  plaintiff  fell  in,  601. 
leaving  mine  uncovered,  id. 
causing  plaintiff's  mine  to  be  flooded,  id. 
intrusting  gun  to  an  unfit  person,  id. 
leaving  scythes  in  a  public  street,  id. 

CARRIAGES,  COLLISION  OF. 
case  for,  522. 
law,  obs.  id. 

when  trespass  the  proper  form  of  action,  id. 
defendant  on  wrong  side  of  the  road,  id, 
no  actio)i  lies  when  both  plaintiff  and  defendant  to  blame,  id, 
liability  of  owner  of  carriage  hiring  it  for  the  day,  id. 
of  coach  proprietors,  railway  companies,  ^'C.  id, 
declaration  against  the  owner  of  a  carriage  for  driving  against  plaintiiT's,  id. 

by  a  master  for  injury  to  his  servant  by  careless  driving,  592,  522,  n.  (/). 
trespass  for  driving  a  carriage  against  plainlilf,  706. 

I'leas  in  case. 

that  plaintiff  or  defendant  were  not  possessed  of  the  carriage,  645. 

CARRIERS.— See  Freight— Ship. 

Counts  in  assumpsit  by  and  against,  99  to  107. 
indebitatus  count  for  carriage  of  goods,  99. 
for  freight,  id. 
for  lighterage,  id. 
by  master  of  ship,  on  bill  of  lading,  against  the  consignee  for  not  receiving  goods,  id. 
delivery  must  be  averred,  id.  n.  {t). 
obs.  on  the  law  of  carriers  by  water,  100  to  102. 
against  a  carrier  for  losing  goods,  102. 
the  like  against  a  carrier  by  water,  105. 

jneaniu!^  of  allegalion,  "  safely  and  securely  to  carni,"  102,  n.  (/>)  ;  and  Ross  v. 
//i«,  15  L.J.  182,  C.  P. 
against  a  carrier  by  water,  for  damaging  a  cargo,  105. 

for  not  giving  notice  of  arrival  of  goods,  id: 
3  II  J3 
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CARRIERS— contmned. 

against  a  cab  driver,  for  losing  luggage,  105  ;  Ross  v.  Hill,  supra. 
against  a  carrier  for  carelessly  delaying  delivery  of  goods,  103. 
against  a  booking-office  keeper,  for  not  forwarding  goods,  104. 
by  an  administratrix  against  a  coach  proprietor,  for  injury  to  passenger,  by  which 
he  died,  107  ;  and  see  526. 

Pleas  in  assumpsit  in  actions  against. 

that  defendant  did  safely  carry  and  deliver  goods,  292. 

that  the  goods  were  above  10/.  in  value,  and  not  declared,  &c.  293, 

replications  to  the  last  plea,  294. 

plea  by  carrier  by  water,  that  the  goods  were  destroyed  by  accidental  fire,  id. 

Effect  of  non  assumpsit  in  actions  against,  226. 
words  of  the  new  rules  respecting,  id. 
denies  that  defendant  was  a  carrier,  id. 
denies  also  plaintiff 's  property  in  goods  sent,  id. 
contract  qualifying  common  laiv  contract  cannot  be  specially  pleaded,  id. 

Declarations  in  case  against. 

against  a  carrier,  on  his  common  law  liability  for  losing  goods,  524  ;  and  see  Ross  v. 
Hill,  supra. 

how  to  declare  against  a  railway  company,  wharfinger,  Sjc.  524,  n.  (q). 
against  a  railway  company,  for  losing  a  parcel,  524. 

for  delaying  the  delivery  of  a  parcel,  showing  special  da- 
mage, 525. 
for  refusing  to  carry  goods,  id. 
against  a  carrier  from  the  London  terminus  of  a  railway,  for  the  loss  of  goods  de- 
livered to  the  company  at  B.,  id. 
against  a  booking-office  keeper,  for  not  forwarding  goods,  620. 
against  a  cabman,  for  losing  the  luggage  of  his  fare,  525. 
against  an  omnibus  proprietor,  for  driving  on  while  plaintiff  was  on  the  step,  and 

thus  throwing  him  down,  id.  n.  (,x). 
against  a  railway  company,  for  the  negligent  management  of  their  trains,  whereby 

plaintiff,  a  passenger,  was  injured,  525. 
similar  form  against  a  coach  proprietor,  525,  n.(x). 

similar  form,  where  the  passenger  was  killed,  and  the  action  is  brought  for  the  be- 
nefit of  his  family,  526 ;  and  see  107. 
agamst  a  railway  company,  for  the  loss  of  luggage,  527. 
similar  form  against  a  stage  coach  proprietor,  id.  n.  (z). 
against  a  coach  propiretor,  for  the  loss  of  a  parcel,  not  luggage,  id. 
against  shipowners,  for  losing  goods,  527. 
against  a  captain,  on  a  bill  of  lading,  id. 

Replevin. 

avowry  by  a  carrier,  justifying  detention  of  goods  under  general  lien,  696. 

Pleas  in  case. 

the  Carriers'  Act  should  be  specially  pleaded,  645. 
j)lea  that  the  goods  were  destroyed  by  fire,  id.  and  294. 
plea  by  a  shipowner,  id.  n.  (^k). 
what  a  sufficient  delivery  to  a  carrier,  id. 

defendant  cannot  show,  under  not  guilty,  that  loss  occasioned  by  plaintiff 's  in- 
sufficient  packing,  or  from  his  misrepresenting  weight,  S;c.  646,  n.  (l). 
plea  denying  receipt  of  the  goods,  645. 

that  the  goods  were  lost  by  being  put  in  an  insecure  cask,  646. 
plea  by  a  carrier  by  water,  that  the  goods  lost  were  silver,  within  the  26  Geo.  3, 
c.  86,  s.  3,  that  their  value  was  not  declared  in  the  bill  of  lading,  and  that  Ihey 
were  stolen  without  defendant's  default,  id. 
plea  of  notice  and  stoppage  in  transitu  by  an  unpaid  consignor,  id. 

CASE,  DECLARATIONS  IN. 
general  obs.  509. 

Accident. — See  Accident. 

death  by,  compensation  for,  526. 

Agents. — See  Accountants — Agents — Brokers. 
obs.  on  declarations  against,  511. 
against  a  West  India  agent  for  improperly  drawing  a  bill  in  plaintiff's  name,  on 

which  plaintiff  was  sued  to  judgment,  id. 
against  an  accountant  for  so  negligently  making  out  his  accounts  that  plaintflP  paid 

money  which  he  was  not  liable  to  pay,  id. 
against  an  insurance  broker  for  not  effecting  an  insurance  pursuant  to  his  instruc- 
tions, id. 
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CASE,  DECLARATIONS  m— continued. 

against  a  broker  for  selling  on  credit,  511. 

against  a  commission  agent  for  selling  for  less  than  invoice  prices,  id. 

Ancient  Windows  or  Lights. — See  Ancient  Windows. 
general  obs.  in  actions  for  obstructing,  512. 
count  for  obstructing  ancient  lights,  513. 
for  continuing  an  obstruction  erected  by  another  person,  514. 

by  a  reversioner  of  a  house  against  a  railway  company  for  erecting  a  station  whereby 
his  ancient  lights  were  obstructed,  515. 

Attorneys. —  See  Attorneys. 

against  an  attorney  for  neglect,  &c.  obs.  515. 

for  subjecting  plaintiff  to  costs  by  wrongfully  suing  a  third  person 
in  plaintiff's  name,  516. 
Bailees. — See  Bailees. 

obs.  in  actions  against,  517. 

against  the  hirer  of  certain  carvings  for  public  exhibition  for  not  taking  care  of 

them,  id. 
against  the  hirer  of  a  steam  vessel  for  employing  it  for  an  illegal  purpose,  whereby 

the  master  and  crew  was  imprisoned  and  the  vessel  was  detained,  id. 
by  the  owner  of  goods  left  in  the  defendant's  house  for  suffeiing  them  to  be  distrained 
and  sold  for  rent  due  frem  him,  518. 

Bank  of  England.     Bankers. — See  that  title. 

against  the  Bank  of  England  for  not  transferring  stock  to  the  plaintiff's  vendee,  and 

pleas,  519. 
against  the  East  India  Company  for  not  transferring  stock,  id. 
against  bankers  by  a  customer  for  not  paying  the  plaintiff's  check,  id. 
Carelessness — See  that  title. 

against  the  owner  of  a  house  for  placing  gravel  on  a  road  by  which  the  plaintiff  in 

driving  along  the  road  was  injured,  519. 
against  a  public  company  for  negligently  taking  up  the  pavement  of  a  street  and  de- 
positing the  materials  so  that  plaintiff  was  injured,  521. 
against  a  railway  company  for  negligently  setting  fire  to  stacks  near  which  their 

trains  passed,  id. 
for  so  negligently  constructing  a  hay  lick  on  defendant's  land  that  in  consequence  of 

its  spontaneous  ignition  his  neighbour's  house  was  burnt,  id. 
for  leaving  a  cart  and  horse  unattended  in  the  street  whereby  plaintiff  (a  child) 

interfered  with  them  in  play  and  was  injured,  and  law,  id. 
for  negligently  lowering  a  barrel  from  a  warehouse,  which  fell  and  injured  plaintiff,  id. 
for  so  negligently  tying  up  defendant's  cow  in  a  slaughter-house  that  it  got  loose  and 

killed  plaintiff's  cow,  id. 
for  negligently  working  a  mine  under  plaintiff's  and  his  tenant's  land  whereby  the 

support  was  weakened,  and  pleas,  id. 
for  not  kee;)ing  the  shaft  of  a  mine  fenced,  whereby  plaintiff's  horse  fell  in,  522. 

Carriages,  Collision  of. — See  Cakdiaoes. 
obs.  in  actions  for,  522. 

against  the  owner  of  a  carriage  for  carelessly  driving  it  against  the  plaintiff's,  id. 
Carriers. — See  Carriehs. 

obs.  in  actions  against,  523. 

against  a  carrier  on  his  common  law  liability  for  losing  goods,  524. 

against  a  railway  company  for  losing  a  parcel,  id. 

against  a  railway  company  on  a  contract  to  carry  pork  on  the  evening  of  the  day  it 

was  delivered  to  them,  showing  special  damage  by  loss  of  a  market,  and  payment 

of  damages  to  plaintiff's  employer,  525. 
against  a  carrier  from  the  London  terminus  of  a  railway  for  the  loss  of  goods  delivered 

to  the  railway  company  at  B.,  id. 
against  a  cabman  for  losing  the  luggage  of  his  fare  between  a  railway  terminus  and 

his  destination,  id. 
against  a  railway  company  for  the  negligent  management  of  their  train,  whereby 

plaintiff,  a  passenger,  was  injured,  id. 
the  like,  where  the  passenger  was  killed,  and  the  action  is  brought  by  the  executor 

for  the  benefit  of  his  family,  526. 
against  a  railway  company  by  a  passenger  for  the  loss  of  his  luggage,  527. 
against  a  shipowner  for  negligently  losing  of  goods,  id. 

Commoji  of  Pasture. — See  Co.mmo.v. 
obs.  528. 
for  obstructing  plaintiff's  right  of  common,  id. 
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CASE,  DECLARATIONS  m—conlinued. 

Conspiracy . 

declaration  for  conspiring  lo  hiss  an  actor,  530. 

Copyright,  Piracy  of. — See  CopyniGHT. 

obs.  530. 

for  printing  for  sale  pirated  copies  of  a  book,  531. 

for  selling,  &.c.  pirated  copies,  id. 

references  to  other  forms,  532. 
Crim  Con.  557- — See  Husband  and  Wife. 

Distresses  for  Rent,  S^c. — See  Distresses. 

obs.  532. 

for  distraining,  &c.  when  no  rent  was  due,  to  recover  double  value,  5Z3. 

for  distraining  for  more  rent  than  was  due,  534. 

for  taking  an  excessive  distress  for  rent  due,  and  obs.  535. 

for  taking  an  excessive  distress  for  a  poor-rate,  537. 

for  distraining  and  selling  without  notice  of  distress,  and  obs,  id. 

for  not  selling  the  goods  for  the  best  price,  and  obs.  538, 

for  selling  goods  distrained  without  having  them  appraised  by  two  appraisers,  539. 

for  making  extortionate  charges  and  selling  the  goods  for  them,  id. 

for  not  taking  due  care  of  goods  distrained,  540. 

against  a  distraining  broker  for  not  giving  the  tenant  a  copy  of  charges  of  the  distress, 
541. 

for  not  leaving  the  overplus  of  the  proceeds  of  a  distress  with  the  sheriff,  &c.  542. 

references  to  other  forms  for  irregularities  and  notes  thereon,  543. 

for  distraining  beasts  of  the  plough  and  sheep,  there  being  other  sufficient  goods,  id, 

for  distraining  tools  of  trade,  there  being  other  sufficient  goods,  id. 

for  making  a  second  distress  for  the  same  rent  on  tlie  same  goods,  id. 

for  driving  a  distress  more  than  three  miles  out  of  the  hundred,  544. 

for  refusing  to  restore  the  goods  on  tender  of  the  rent  and  costs,  id. 

for  selling  the  goods  within  the  five  days,  id. 

for  not  removing  the  goods  within  a  reasonable  time  after  the  lapse  of  the  five  days,  id. 

for  selling  a  growing  crop  before  it  was  gathered  and  appraised,  545. 

for  selling  more  goods  than  was  necessary  under  a  distress  for  rent,  id. 
Easements,  obs.  145. 

Escapes. — See  Escapes — Sheriff. 

against  a  sheriff  for  an  escape  on  mesne  process,  545. 
for  an  escape  on  final  process,  id. 

False  Representations. — See  Fraud — Warranties. 
Ferry. 

case  for  disturbing  plaintiff's  ancient  ferry,  646. 
Fishery. 

forms  for  injuring  oyster  beds,  and  pleas,  546. 
Fraud. 

in  actions  for,  obs.  546. — See  Fraud. 

against  the  seller  of  goods  for  a  false  warranty,  547. 

for  using  fraudulent  means  to  prevent  the  plaintiff  from  discovering  the  unsoundness 
of  a  horse  sold  by  the  defendant  to  the  plaintiff,  id. 

for  deceit  in  selling  a  picture  as  painted  by  a  particular  master,  which  it  was  not,  548. 

for  selling  to  the  plaintiff  a  policy  of  insurance  which  the  defendant  had  fraudulently 
effected  on  the  life  of  another  person  (his  debtor),  and  which  the  insurance  office 
refused  to  pay,  549. 

for  falsely  representing  to  the  purchaser  of  a  lease  and  fixtures  that  the  latter  were  the 
vendor's  property,  552. 

references  to  other  forms,  553. 

by  an  auctioneer  against  his  employer,  upon  his  implied  warranty  that  he  had  autho- 
rity to  sell  the  goods  put  up  to  auction,  showing  that  the  true  owner  recovered  the 
value  against  the  plaintiff,  id. 

for  falsely  pretending  to  be  the  principal  defendant,  being  only  agent,  and  thereby 
inducing  plaintiff  to  accept  bills,  id. 

for  accepting  a  bill  as  agent  of  the  drawee,  without  his  authority,  per  quod  plaintiff 
sued  the  latter  as  acceptor,  and  failed  in  his  suit,  id. 

for  falsely  pretending  to  a  person  who  had  sold  goods  to  plaintiff  that  defendant  had 
a  lien  thereon,  and  thereby  inducing  such  person  to  withhold  the  goods  from  plain- 
tiff, it/. 

for  falsely  pretending  to  have  authority  from  plaintiff's  debtor,  then  in  custody,  to 
make  an  arrangement  for  him,  and  thereby  inducing  plaintiff  not  to  charge  the 
debtor  in  execution,  id. 
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by  a  sheriff  against  the  plaintiff  in  a  former  suit  for  falsely  representing  that  certain 
goods  belonged  to  the  defendant  in  such  former  suit,  and  tliereby  inducing  the  she- 
riff to  seize  them  in  execution,  wheieby  lie  was  sued,  &c.  by  the  real  owner,  554. 

by  a  sheriff  against  an  attorney  for  falsely  representing  that  a  prisoner  was  another 
man  (against  whom  the  sheriff  had  detainers),  and  thereby  inducing  the  sheriff  to 
detain  him,  id. 

by  a  bailiff  for  falsely  representing  goods  as  liable  to  distress,  showing  special 
damage,  id, 

for  selling  a  falsely-warranted  gun  to  A.  for  the  use  of  the  plaintiff,  which  afterwards 
burst  and  injured  plaintiff,  id. 

for  employing  an  agent  to  sell  a  house,  who  falsely  represented  that  it  was  rate- 
free,  id. 

for  falsely  representing  to  A.,  who  had  agreed  to  purchase  a  public-house  for  defend- 
ant, the  amount  of  its  receipts,  A.  having  afterwards,  and  with  the  knowledge  of 
the  defendant,  communicated  such  representation  to  plaintiff,  who  was  thereby  in- 
duced to  become  the  purchaser,  id. 

against  the  director  of  a  bank  for  making  a  false  report  as  to  its  solvency,  and  thereby 
inducing  plaintiff  to  purchase  shares  in  it,  id. 

for  falsely  representing  the  state  of  tiie  Norwich  Union  Insurance  Company,  whereby 
plaintiff  was  induced  to  insuie  in  it,  555. 

for  falsely  representing  to  plaintiff  that  the  pattern  of  some  handkerchiefs  which  he 
had  sent  to  defendant  was  a  registered  one,  and  that  defendant  would  be  proceeded 
against  for  the  piracy,  thereby  inducing  damage  to  plaintiff,  id. 

for  falsely  representing  that  a  claim  of  a  third  person  on  government  would  be  paid, 
and  thereby  inducing  plaintilf  to  advance  money  to  such  third  party,  id. 

for  false  representations  as  to  the  character,  &c.  of  third  persons,  and  obs.  id. 

for  inducing  the  plaintiff  to  supply  a  third  person  with  goods  by  a  fraudulent  mis- 
representation of  his  circumstances,  556. 

for  inducing  the  plaintiff  to  employ  an  agent  not  trustworthy,  id. 

for  imitating  the  labels  which  plaintiff  put  on  the  reels  on  which  his  thread  for  sale 
was  wound,  id. 

Hundred. 

on  7  &  8  Geo.  4,  c.  31,  against  the  hundred  to  recover  compensation  for  damage 
done  to  plaintiff's  house,  &c.  by  rioters,  557. 
Husband  and  Wife. 

for  criminal  conversation,  557. 

Indemnity. — See  Indemnity — Landlohd,  &c. 

Innkeepers,  obs.  558.— 5ee  Innkeepers. 

Landlord  and  Tenant,  obs.  558. — See  LANDLonn  and  Tenant. 

by  a  landlord  for  voluntary  waste,  by  injuring  the  premises  and  taking  down  and 

removing  the  plaintiff's  fixtures,  559. 
landlord  t,'.  tenant,  for  not  taking  care  of  furniture,  &c.  560. 

tenant  v.  landlord,  for  not  indemnifying  him  against  a  distress  for  ground  rent,  561. 
by  an  assignor  against  the  assignee  of  a  lease,  for  not  indemnifying  him  against  the 

breaches  of  covenant  after  the  assignment,  id. 
by  a  tenant  not  bound  to  repair,  against  his  landlord  who  had  commenced  repairing, 

for  not  doing  the  repairs  in  a  proper  manner,  id. 
by  a  lodger  against  his  landlord,  for  obstructing  him  in  the  use  of  the  bell,  &c.  562. 
Libel  and  Slander,  obs.  562. — See  that  title. 
\st.  Libels,  567. 
for  a  libel  directly  charging  an  offence,  and  not  requiring  any  inducement,  567. 
other  forms  for  libel  charging  crimes,  568. 
for  charging  a  gardener  with  larceny  in  stealing  plants,  &c.  id. 
for  a  libel  in  a  newspaper,  containing  a  report  of  legal  proceedings,  569. 
for  a  libel  on  the  phiintiff  in  regard  to  the  evidence  he  had  given  as  a  witness  under 

a  commission  of  lunacy,  id, 
for  a  libel  imputing  forgery  or  fraud  in  obtaining  a  bill  of  exchange,  id. 
for  a  libel  not  directly  accusing  the  plaintiff,  and  requiring  a  special  inducement,  id. 
for  a  libel  imputing  immorality  or  general  misconduct,  570 
for  a  libel  charging  that  the  plaintiff  obtained  money  by  unfair  play,  id. 
for  imputing  that  plaintiff  by  furious  driving,  &c.  drove  his  carriage  against  another, 

and  occasioned  death,  .*<c.  id. 
for  imputing  to  the  plaintiff  unfair  practices  connected  with  horse-racing,  id, 
for  a  libel  charging  that  plaintiff  was  a  black  sheep  with  an  innuendo,  id. 
for  a  libel  upon  the  plaintiff  in  his  office,  id. 

for  a  libel  upon  the  plaintiff  in  liis  office  of  mayors  unputing  peculation  in  regard  to 
charity  funds,  id. 
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for  a  libel  on  a  justice  of  the  peace,  570. 

on  overseers  of  the  poor,  id. 

on  churchwardens,  id. 

on  an  alien  Turkish  dragoman,  id. 

for  a  libel  upon  the  plaintiff  in  his  profession,  id. 

for  a  libel  upon  an  attorney,  id. 

other  forms  for  libels  on  professional  men,  572, 

upon  a  proctor,  charging  extortion,  id. 

on  an  attorney  and  vestry  clerk  of  a  parish,  id. 

on  physicians,  id, 

for  a  libel  on  the  plaintiff  in  his  trade  or  occupation,  id. 

for  a  libel  on  a  railway  company,  id. 

other  forms  for  libels  on  parties  in  their  business,  trade,  occupation,  &c.  574. 

upon  a  banking  firm,  charging  that  they  had  slopped  payment,  id. 

upon  plaintiff  as  a  stage-coach  proprietor,  675. 

for  a  libel  charging  tiiat  a  commercial  firm  were  a  svifinJling  concern,  id. 

against  a  society  for  the  protection  of  trade  for  publishing  the  plaintiff's  name  in  a 

list  of  persons  who  were  deemed  swindlers  in  trade  by  the  society,  id. 
for  a  libel  on  plaintiff  as  surveyor,  &c.  to  a  company,  id. 
for  a  libel  on  plaintiff  as  a  civil  engineer,  with  special  damage,  id. 
for  a  libel  on  plaintiff  as  the  vendor  of  a  medicine,  id. 

by  a  servant  against  his  late  master  for  a  libel,  whereby  plaintiff  lost  a  situation,  id. 
for  a  libel  in  giving  agoverness  a  false  character,  and  law,  id. 

on  plaintiff  as  a  cook,  id. 

on  plaintiff's  title  to  an  estate,  id. 

2nd.  Slander. 

for  verbal  slander  directly  charging  an  indictable  offence,  and  not  requiring  explana- 
tion by  inducement,  575. 

for  slanderous  words  not  directly  accusing  the  plaintiff  of  an  offence,  and  lequiring 
the  aid  of  a  special  inducement,  576. 

for  slander  of  the  plaintiff  in  his  office,  id. 

for  slander  of  the  plaintiff  in  his  profession,  577. 

for  slanderous  words  of  the  plaintiff  in  his  trade  or  occupation  (form  imputing  dis- 
honesty), id. 

by  a  tradesman,  for  words  imputing  that  he  would  be  in  the  Gazette  shortly,  the 
words  not  expressly  naming  him,  and  there  being  special  damage,  id. 

other  forms  for  slander  of  plaintiff  in  his  business,  trade,  or  occupation,  579. 

for  words  imputing  insolvency  to  bankers,  id. 

for  slander,  imputing  to  plaintiff,  a  tradesman,  that  he  had  spread  a  report  calculated 
to  injuie  a  public  sale  by  another  tradesman,  whereby  the  latter  refused  to  deal 
with  the  plaintiff,  id. 

for  slanderous  words  spoken  of  the  plaintiff  as  clerk  of  a  company,  id. 

for  slander  of  the  plaintiff  as  chief  mate  of  a  merchant  ship,  id. 

for  libel  on  a  toll  collector  and  treasurer,  id. 

for  a  libel  on  an  assistant  overseer,  imputing  false  accounts,  id. 

for  slanderous  words  of  a  coach  proprietor  and  seller  of  horses,  showing  special 
damage,  id. 

for  slandering  a  boarding<housekeeper  and  his  wife,  id. 
a  governess,  id, 

for  slander  of  a  journeyman  in  his  occupation,  whereby  his  employer  discharged 
him,  id. 

for  slander  of  a  domestic  servant,  id. 

for  slander,  imputing  to  a  pawnbroker  that  he  had  been  guilty  of  duffing,  id. 

for  slander  of  a  butcher  in  his  trade,  that  he  had  used  two  balls  to  his  steelyard,  id. 

by  a  policeman  against  a  magistrate,  for  words  uttered  by  him  in  the  investigation  of 
a  case  in  which  the  policeman  gave  evidence,  whereby  plaintiff  dismissed,  id. 

for  words  actionable  only  in  respect  of  special  damage,  580. 

for  slander  of  title,  id. 

Maintenance,  581. 

Malicious  Arrest  and  Prosecution. — See  that  title,  obs.  581. 

for  maliciously  (and  without  probable  cause  for  believing  that  the  plaintiff  was  about 

to  quit  England)  procuring  a  judge's  order  for  a  capias  (under  1  &  2  Vict.  c.  110, 

s.  3),  on  which  plaintiff  was  arrested,  581. 
for  maliciously  causing  plaintiff  to  be  arrested  when  there  was  no  debt  due  warranting 

the  arrest  for  the  sum  for  which  plaintiff  was  detained,  583. 
against  the  plaintiff  in  a  former  action,  who,  having  issued  two  concurrent  writs  of 

capias  into  different  counties,  one  of  which  was  executed,  and  the  debt  thereupon 

paid,  neglected  to  countermand  the  second  writ,  whereby  it  was  executed,  &C.584. 
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other  forms  for  malicious  injuries  in  actions  and  other  civil  proceedings,  584. 
against  a  client  and  his  attorney,  for  not  releasing  the  plaintiff  after  satisfaction  of 

debt  and  costs  in  an  action,  585. 
for  a  malicious  arrest,  without  regard  to  a  set-off,  id. 
for  a  malicious  arrest  on  a  warrant  of  attorney  for  a  larger  sum  than  was  really 

due,  id. 
for  maliciously  issuing  execution  on  a  cognovit,  id. 
for  a  malicious  arrest  pending  another  suit  between  the  same  parties,  id. 
for  maliciously  causing  the  plaintiff  to  be  outlawed,  id. 
for  maliciously  causing  an  extent  to  issue  against  plaintiff's  goods,  id. 
for  arresting  a  privileged  witness,  id. 
for  maliciously  issuing  a  fiat  in  bankruptcy,  586. 

For  Malicious  Frosecutions  of  a  Criminal  Nature,  586. 

for  maliciously  procuring  a  warrant  for  felony  against  the  plaintiff,  on  which  he  was 
arrested  and  remanded,  and  afterwards  preferring  an  indictment  against  him, 
which  was  ignored,  id. 

Other  Forms  for  Criminal  Prosecutions,  588. 
for  a  malicious  prosecution  for  perjury,  id. 

for  maliciously  procuring  another  to  make  a  false  charge  before  a  magistrate,  id. 
for  a  malicious  charge  before  a  justice,  who  discharged  plaintiff,  id. 
for  maliciously  procuring,  Sec.  a  search  warrant,  id. 
for  maliciously  procuring  a  conviction  before  a  magistrate,  id, 
for  maliciously  exhibiting  articles  of  the  peace,  &c.  589. 
for  a  malicious  prosecution  before  a  court-martial,  id. 
by  a  tenant  against  his  landlord,  for  maliciously  charging  him  before  a  magistrate 

under  the  Police  Act  with  having  (three  months  before)  wilfully  damaged  his 

premises,  id. 

Markets,  obs.  589. 

Master  and  Servant. — See  that  title. 

for  seducing  plaintiff's  daughter  and  servant,  and  obs.  589. 

for  enticing  away  the  plaintiff's  workmen,  whereby  he  was  unable  to  complete  an 

agreement,  590. 
by  the  master,  for  an  injury  done  to  his  servant  by  careless  driving,  592. 

Mischievous  Animals. — See  that  title. 

for  suffering  a  ferocious  dog  to  go  at  large,  which  injured  the  plaintiff,  592. 

by  a  master,  for  an  injury  done  to  his  apprentice  by  defendant's  dog,  stating  special 

damage  for  the  loss  of  the  apprentice's  services  during  the  whole  time  he  was  to 

serve,  593. 
for  injuries  occasioned  by  defendant's  ox  running  at  the  plaintiff,  id. 

Negligence. — See  Carelessness,  519. 

Nuisances. — See  t'lat  title,  obs.  594. 

for  placing  floating  timbers  on  the  Thames,  whereby  the  access  to  plaintiff's  public- 
house  (which  abutted  on  the  river)  was  obstructed,  id. 

for  not  using  due  care  in  pulling  down  a  house  adjoining  the  plaintiff's,  whereby  the 
latter  was  injured,  &c.  and  obs.  id. 

for  pulling  down  a  house  adjoining  ihe  plaintiff's,  and  disturbing  the  foundations  of 
plaintiff's  house  (he  being  entitled  to  the  support  of  such  adjoining  house  and 
foundations),  without  shoring  up  plaintiff's  house,  &c.  596. 

against  the  proprietor  of  a  neighbouring  house ;  1,  for  obstructing  the  footway  to 
plaintiff's  house  by  a  building  hoard ;  2,  for  so  negligently  pulling  down  his  house, 
that  bricks,  Sec.  fell  upon  plaintiff's  ;  3,  for  undermining  the  party  wall  between 
the  houses;  and  plea,  licence  from  the  Lord  Mayor  of  London  to  erect  the  hoard, 
597. 

against  persons  employed  in  making  a  railway,  for  carelessness,  &:c.  in  performing 
the  works,  whereby  plaintiff's  land  was  injured,  &c.  id. 

for  working  a  steam  engine  and  keeping  up  large  fires  in  a  building  adjoining  plain- 
tiff's  premises,  &c.  698. 

Other  Forms  for  Nuisances,  S;c.  600. 

for  not  repairing  a  privy  adjoining  plaintiff's  house,  id. 

for  erecting  a  mound,  &i.c.  on  a  hill  above  plaintiff's  house,  whereby  it  was  unsafe, 

&c.  id. 
for  erecting  adjoining  house,  so  that  it  projected  over  the  plaintiff's,  and  the  rain, 

&c.  fell  thereon,  id. 
for  leaving  a  cellar  door  uncovered,  whereby  plaintiff  fell  in,  &c.  601. 
for  leaving  a  mine  uncovered,  whereby  plaintiff's  horse  fell  in,  &c.  id. 
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by  the  owner  of  a  mine  against  the  owner  of  an  adjacent  one,  for  having  removed  the 
seam  of  coal  belonging  to  the  plaintiff,  which  separated  their  mines,  and  then 
neglecting  his  duty  to  prevent  the  plaintiff's  mine  from  being  flooded,  601. 

for  setting  spring  guns,  id. 

for  injury  by  a  gun  being  entrusted  to  an  unfit  person,  id. 

for  wrongfully  placing  scythes  in  a  public  street,  whereby  plaintiff  was  injured,  id. 

for  annoying  plaintiff,  by  placing  lighted  brimstone  in  a  church  tower,  where  plain- 
tiff was  ringing  the  bells,  id. 

Parliament. 

against  the  returning  officer  of  a  borough,  for  refusing  the  vote  of  plaintiff  at  an 
election  for  a  member  of  parliament,  601. 

Patents. 

for  the  infringement  of  a  patent,  602. 

for  the  infringement  of  a  patent,  renewed  under  5  &  6  Will.  4,  c.  83,  s.  4,  after  the 
original  patent  had  expired,  605. 

Pews,  obs.  605. 

Pound  breach  and  rescue,  obs.  605. 

Prescriptive  rights,  obs.  606. 

Public  company. 

by  the  managing  committee  of  an  intended  railway  company  against  an  engineer  for 

not  preparing  proper  plans,  &c.,  in  time  to  be  deposited  to  enable  them  to  apply 

to  parliament  for  an  act,  606. 
against  the  secretary  for  not  delivering  to  plaintiff  a  certificate  of  shares  purchased  by 

him, 608. 
for  not  paying  money  to  plaintiff  which  a  statute  rendered  it  a  duty  to  pay,  id. 

Rector,  obs.  608. 

Reversion,  obs,  608. 

by  a  landlord  for  injury  to  his  reversion  by  erecting  a  raised  footpath,  posts,  &c., 

through  fields  occupied  by  his  tenants,  in  order  to  exercise  a  pretended  public 

right  of  way,  609. 
by  an  owner  of  goods  in  reversion  for  injuring  them,  610. 

Seduction,  589. 

Sheriffs, 

general  obs.  as  to  the  liability  of,  obs.  611. 

ivhen  liable  for  act  of  his  officer,  under-sheriff,  ^'c,  id. 

evidence  to  connect  him  with  act  of  bailiff,  obs.  612. 

summary  remedy  against,  for  extortion,  id. 

meaning  of  the  word  "  levy"  in  writs  of  execution,  613,  n.  (p). 

in  actions  against,  for  false  return,  must  state  how  the  return  is  false,  id. 
for  falsely  returning  nulla  bona  to  a  fieri  facias  after  a  seizure  and  sale  of  goods 

sufficient  to  satisfy  plaintiff's  execution,  612. 
for  notlevyiug  when  there  was  an  opportunity  and  falsely  returning  nulla  bona,  614. 

Various  forms  against,  for  neglect  of  duty,  545. 

for  falsely  returning  that  the  goods  remained  in  the  plaintifTs  hands  for  want  of 
buyers  after  a  seizure,  614. 

for  seizing  goods  equal  in  value  to  the  moneys  indorsed  on  the  writ  and  levying  only 
a  portion,  id. 

for  taking  insufficient  bail  where  the  capias  was  issued  against  defendant  in  a  wrong 
name,  and  plea,  id. 

for  not  returning  the  writ,  whereby  plaintiff  put  to  expense,  615. 

for  an  excessive  levy  and  not  selling  for  the  best  price  upon  a  fieri  facias,  id. 

by  a  landlord  against  a  sheriff  on  8  Ann.  c.  14,  for  removing  goods  taken  in  execu- 
tion without  satisfying  a  year's  rent  due,  id. 

for  not  executing  within  a  reasonable  time  a  writ  of  possession  in  ejectment,  id. 

for  not  discharging  a  party  privileged  from  arrest  from  other  writs  which  were  in  the 
sheriff^s  office  against  him,  id. 

for  refusing  to  take  bail,  id. 

by  a  landlord  against  a  sheriff  for  not  taking  a  replevin  bond,  id. 

for  taking  insufficient  pledges  in  replevin,  id. 

by  a  sheriff  against  his  bailiff  for  refusing  to  replevy  on  adistress  for  a  poor  rate,  616. 

for  extortion,  id. 

for  not  taking  plaintiff  to  prison  on  an  arrest  within  twenty-fours  hours,  plaintiff  not 
having  consented  to  be  canied  to  a  house  of  her  own  nomination,  id. 
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Ships, 

observations  on  actions  for  negligence  in  navigating,  616. 
no  action  lies  if  both  parlies  in  fault,  id, 
rule  when  ships,  steamers,  (Sj'c,  meet,  id. 
when  liability  shifted  to  pilot,  id.  and  672,  n.  (n). 
against  the  owner  or  captain  of  a  ship  for  running  foul  of  plaintilV's  vessel,  617. 
against  the  owners  of  a  steam  vessel  for  causing  a  dangerous  swell  in  the  Thames 
whereby  plaintifTs  vessel  was  swamped,  618. 

Slander. — See  Libel  and  Slander — Declarations  in — Pleas  in. 

Stoppage  in  transitti. 

declaration  in  case  for  a  wrongful  stoppage  i«  transitu  and  pleas,  618. 

Surgeons, 

against  a  surgeon  and  apofhecary  for  neglect,  &c.,  in  his  treatment  of  the  plaintiff, 
619. 

la^o,  &^c.,  as  to  liability,  619,  n.  (a). 

Toll. — See  Fairs — Market. 

Turbary. — See  Common. 

case  for  disturbance  of  common  of,  620. 

Waggon  office  keeper, 

declaration  against,  for  not  forwarding  and  for  losing  goods,  620. 

Watercourses. 

ohs.  on  the  remedy  for  an  obstruction  of,  622. 
xchen  trespass  and  when  case  the  proper  form,  id. 
rights  of  different  owners  of  land  on  a  stream,  id. 
law  of  subterranean  and  artificial  watercourses,  id. 
Prescription  Act  as  applicable  to,  id. 
licenses  to  make  drains,  <|-c.,  obs.  623. 
how  to  declare  in  actions  for  disturbing,  id. 
cause  of  obstruction  should  be  accurately  stated,  id. 
when  damage  too  trifling  tn  sustain  action,  625,  n.(m). 
for  obstructing  water  from  flowing  to  plaintiff's  mill  and  causing  it  at  other  times  to 

rush  with  unusual  force  against  plaintifTs  close,  623. 
against  the  occupier  of  land  for  improperly  keeping  open  the  hatch  of  a  reservoir 
connected  with  a  stream,  whereby  plaintiff's  mill  was  not  sutBciently  supplied 
with  water,  625. 
for  spoiling  the  water  of  a  stream  which  flowed  through  the  plaintifTs  bleaching 

ground,  626. 
against  the  comiuissioners  of  a  level  for  stopping'  up  a  drain  which  drained  plaintifTs 

land,  628. 
for  mooring  a  vessel  in  the  Thames  opposite  plaintiff's  wharf,  and  thereby  preventing 

the  access  of  vessels  thereto,  id. 
for  diverting  water  from  plaintiff's  mill,  &c.,  by  making  cuts  from  the  stream  and 

not  keeping  the  banks  in  repair,  &c.,  630. 
general  count,  not  showing  mode  of  diversion  of  water  from  mill,  id. 
for  lowering  banks  and  making  a  weir,  and  thereby  causing  water  to  flow  irregularly 

to  plaintiff's  mill,  id. 
for  suffering  a  ditch  to  be  clicked,  which  it  was  defendant's  duty  to  cleanse  (as 
occupier  of  an  adjoining  close),  wiiereby  the  water  overflowed  plaintiff's  close,  id, 
for  stopping  a  gutter  in  defendant's  yard  through  which  the  refuse  water  and  eaves 

droppings  from  plaintiff's  house  were  carried  away,  id. 
for  injuring  plaintiff's  land  by  causing  a  watercourse  to  flow  with  unusual  force,  ice, 

id. 
for  removing  a  hatch,  whereby  plaintiff  could  not  work  his  mill,  i(/. 
against  a  miller  for  an  improper  elevation  of  his  hatch  and  millhead,  id. 
for  an  injury  to  the  plaintiff's  reversion  in  a  close  by  an  interruption  of  a  right  to 

irrigate  the  same  by  a  watercourse,  631. 
for  the  like  injury,  and   for  discharging   into  the  stream  water,  &c.,  from  pits  in 

which  iron  was  deposited,  and  from  copper  works,  id. 
for  obstructing  plaintiff  in  his  right  to  water  cattle  at  a  pond  and  fake  the  water  for 

domestic  purposes,  id. 
for  making  public  works  so  carelessly  that  water  flowed  over  plaintiff's  hnd,  id. 
against  a  canal  company  for  not  managing  the  canal  according  to  an  act  of  parlia- 
ment, id. 
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Ways. — See  Nuisances — Watercourses. 
case  for  obstructing,  obs.  on,  631. 

if  way  public,  plaintiff  wust  show  special  damage,  obs.  631. 
private  way  how  claimed,  id. 
means  of  obstructing,  7nust  be  show7i,  632, 7i.  (c). 
common  form  for  obstructing  a  private  right  of  way,  632. 
for  obsiructing  a  public  highway,  showing  special  damage  to  the  plaintiff  as  occupier 

of  a  shop,  &c.  on  the  highway,  and  law,  633. 
for  placing  rubbish  on  a  highway,  which  caused  plaintiff  to  fall  into  a  canal,  id. 
for  obstructing  the  plaintiff's  access  to  a  pond,  the  water  of  which  plaintiff  was 

entitled  to  for  his  cattle,  &c.,  id, 
for  obstructing  a  right  of  way  into  defendant's  passage  to  repair  a  gas  pipe  and  use  a 
coal  shoot  necessary  for  the  enjoyment  of  his  house,  id. 
Witnesses. 

case  against  a  witness  for  not  attending  on  his  subpoena  at  a  trial,  whereby  the 
plaintiff  was  obliged  to  withdraw  the  record  before  the  cause  was  called  on,  633. 
not  necessary  that  jury  should  be  sworn,  634,  n.  (e). 
for  not  appearing  as  a  witness  in  an  action  of  ejectment,  id. 
when  subpoena  should  be  served,  id. 

shown  to  wit7iess,  634,  n.  (g}. 
reasonable  sum  for  expenses  to  be  tendei-ed,  634,  n.  (h). 
m7ist  allege  that  plaintiff  had  good  cause  oj'  action,  635,  n.  (k). 

and  that  ivit7iess^s  evidence  was  material,  635,  n.  (/). 
calling  witness  07i  suhpcena,  whether  necessary,  635,  n.  (to). 
form  where  piai7itiff  nonsuited  in  consequence  of  defendant's  not  appearing,  635, 
n. (n). 

CASE,  PLEAS  IN. 

Not  guilty. 

plea  of,  642. 
similiter  to,  23. 

Accord  and  satisfaction. 
plea  of,  in  case,  643, 

Agents. 

plea  in  case,  denying  the  retainer,  id. 

A7iimals. — See  Mischievous  Animals. 

Ancient  lights. 

plea  in  case,  denial  that  plaintiff  was  possessed  of  the  house,  643. 

denial  of  the  alleged  right  to  the  lights,  644. 

justification  of  obstructing  under  the  provisions  of  a  railway  act,  id.  n.  (i). 
Attorneys. 

plea  in  case,  denying  retainer  of,  644. 

Bailees,  644. 

Bank  of  Engla7id  and  Ba7ihers. 

pleas  by,  in  case,  644. 
Booking-office  keepers.~-See  Waggon-office  Keepers,  644. 
Carriages,  collision  of. 
pleas  in  case,  644. 

pleas  that  plaintiff  or  defendant  was  not  possessed  of  carriage,  645. 
Carriers. 

Pleas  in  case. 

the  carriers'  act  should  be  specially  pleaded,  obs.,  645. 
plea  that  the  goods  were  destroyed  hyfre,  id. 
plea  by  a  shipowner,  id,  n.  (k). 
what  a  sufficient  delivery  to  a  carrier,  id. 

defendant  cannot  show  tuider  not  guilty  that  loss  occasioned  by  plaintiff's  insuffi- 
cient packing,  orj'rom  plaintiff' misrepresenting  weight,  646,  n.  {I). 
plea  by,  denying  receipt  by  him  of  the  goods,  645. 
plea  by,  sued  on  his  common  law  liability,  that  the  goods  (oil)  were  lost  by  being 

put  in  an  insecure  cask,  646. 
plea  by  a  carrier  by  water  that  the  goods  lost  were  silver,  within  the  26  Geo.  3, 
c.  86,  s.  3,  that  their  value  was  not  declared  in  the  bill  of  lading,  and  that  tbey 
were  stolen  without  defendant's  default,  id. 
plea  of  notice  and  stoppage  in  transitu  by  an  unpaid  consignor,  id. 
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CASE,  PLEAS  m— continued. 
Common  of  pasture. 

plea  ID  case  for  obstructing,  646. 

denial  of  the  plaintiff's  right  of  common,  id. 

surcharge  should  be  new  assigned,  647,  n.  (w). 

plea  to  an  action  by  a  corporation  for  obstructing  his  right  to,  id.,  n.  (n). 

Copyright. 

plea  in  case  denying  the  copyright,  647. 
effect  of  not  guilty,  id.,  n.  (o). 

that  the  title  of  the  book  was  an  attempt  to  impose  it  on  the  public  as  the  pro- 
duction of  a  celebrated  author  who  had  not  written  it,  647. 

that  the  work  ivas  immoral,  or  not  the  subject  of  copyright, should  be  specially 

pleaded,  id.,  n.  (o). 
that  plaintiff  was  not  the  proprietor  when  book  printed,  id. 
710  subsisting  copyright,  id. 
book  not  printed  in  Britain,  id. 

to  action  for  piracy  of'  a  print,  that  date  of  first  publication  not  engraved 
thereon,  id. 

Distresses. 

pleas  in  case  for,  648. 

landlord,  8)C.  may  plead  general  issue,  obs.  id. 
but  tenancy  may  be  denied  by  separate  plea,  id. 
cannot  plead  special  pleas  with  "  not  guilty  by  statute,"  id. 
plea  to  a  count  for  not  leaving  the  overplus  with  the  sheriff,  that  there  was  no 

overplus,  id. 
plea  of  tender  of  amends  to  a  declaration  for  an  irregular  distress,  id. 
mode  of  framing  replication  thereto,  id.,  n.  (p). 

Dogs. — See  Mischievous  Animals,  649. 
plea  justifying  setting  dog  spears,  id. 

Escapes. 

pleas  to  action  for,  in  case,'  649. 
effect  of  not  guilty,  obs.,  id. 
what  should  be  specially  denied,  id. 

judgment  may  be  impeached  when  escape  on  final  process,  id, 
admission  of  debt,  evidence  against  sheriff ,  id.,ii.  (q). 

sheriff'  reducing  damages  by  equities,  which  defendant  would  have  had  against 
plaintiff,  id. 
plea  to  an  action  against  the  sheriff'  for  an  escape,  or  for  not  taking  a  person  on 

mesne  process,  that  he  was  not  indebted  to  plaintiff,  id. 
plea  to  case  against  the  sheriff  for  an  escape  on  mesne  process,  that  he  took  a  bail- 
bond,  which  he  assigned  to  the  plaintiff,  650. 
plea  that  the  escape  was  by  the  fraud,  &c.  of  the  assignee  of  the  judgment,  id. 
plea  that  the  escape  was  without  the  knowledge  of  the  defendant,  and  that  the 

debtor  voluntarily  returned  to  custody,  id. 
plea  showing  that  the  custody  of  the  prisoner  was  not  legal,  id. 
plea  that  the  debtor  was  discharged  by  a  bankrupt  commissioner  under  5  &  6  Vict, 
c.  116,  and  7  &  8  Vict.  c.  96,  id. 

False  representat'wn. — .See  Fraud,  650. 

Fraud. 

effect  if  not  guilty  in  case  for,  obs.  650,  547. 
cannot  plead  that  representation  not  in  writing,  id. 
plea  denying  the  bargain  and  sale  ia  case  for  a  false  warranty  or  fraudulent  mis- 
statement, 651. 
General  issue,— See  Not  Guilty. 
Houses. — See  Nuisances. — Reversion. 

Hundred. 

plea  in  aa  action  against  the  hundred  for  damage  done  by  rioters,  651. 

Husband  and  wife. —  Crim.  Con. 

plea  in  case  denying  that  the  plaintiff  was  married,  651. 
marriage  inj'act  must  be  proved,  id,,  a.  (s). 

Infancy, 

where  a  defence  in  actions  on  the  case,  652. 

Innkeepers. 

plea  that  plaintiff  did  not  bring  the  goods  into  defendant's  inn,  652. 
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Invention. — See  Copyright — Fraud — Patent. 

Judgment  recovered. 

plea  of,  in  case,  652. 

Landlord  and  tenant. — See  Distresses. — Reversion. 

pleas  ia  case  to  a  count  for  an  injury  to  plaintiff's  reversion,  denying — 

1.  the  possession  of  the  property  by  the  tenant  of  plaintiff,  653. 

2.  that  the  reversion  was  in  plaintiff,  id. 

pleas  to  a  count  landlord  v.  tenant,  for  waste,  &c.  denying  the  tenancy,  id. 

plea  by  a  landlord  for  injuring  a  house  and  removing  fixtures,  that  they  were  put  up 

by  the  tenant  for  the  purpose  of  his  trade,  id, 
replication  thereto  that  the  terms  of  the  demise  forbade  the  removal,  654. 

Leave  and  licence. — See  Licence,  655. 

Libel  and  slander. 

pleas  in  case  for,  obs.,  655. 

privileged  communication  may  be  given  in  evidence  under  not  guilty,  obs.  id. 
plea  to  slander  by  huiband  and  wife,  denial  of  marriage,  id, 
what  are  privileged  communications,  id, 
as  to  when  a  libel  is  divisible,  657,  n.  (A). 

substance  of  libel  to  be  justified,  not  mere  abuse,  id. 
when  a  comment  should  be  justified,  658,  n.  (d). 
plea  to  an  action  for  slander  of  the  plaintiff  in  his  trade,  &c.,  denial  that  he  exer- 
cised such  trade,  656. 
plea  to  an  action  for  slander  actionable  only  by  reason  of  special  damage,  denying 

the  special  damage  alleged,  id. 
plea  denying  an  inducement  which  gave  an  unusual  sense  to  words  used  by  the 

defendant,  id. 
plea  that  the  matter  published  is  true,  657. 

as  to  justifying  on  the  ground  of  truth,  id.,  n.  (c). 
plea  justifying  a  charge  of  insolvency  on  the  ground  that  it  is  true,  658. 
plea  that  plaintiflF  was  a  swindler  as  charged  in  a  libel,  id, 
plea  to  a  declaration  for  a  libel  on  a  vendor  of  quack  medicines  that  the  matter  was 

true,  id. 
plea  to  a  libel  on  a  proctor  that  he  had  been  suspended,  659. 
plea  to  a  libel  on  an  attorney,  id. 

on  a  medical  man,  id. 
plea  that  plaintiff  did  keep  out  of  the  way  to  evade  process,  id, 

broke  into  defendant's  cellar  and  got  drunk,  id. 
plea  justifying  a  libel  imputing  polygamy,  id. 

plea  of  apology  and  payment  into  court  under  6  &  7  Vict.  c.  92,  s.  2,  id. 
replication  de  injuria  in  an  action  for  libel  and  slander,  660. 

Licence. 

plea  of,  in  case,  660. 

Limitations. 

statute  of,  plea  ia  case,  660. 

Malicious  arrest  and  prosecution. 

pleas  to  action  for,  in  case,  660. 

determination  of  proceedings  must  be  specially  pleaded,  661,  obs. 

such  as  reversal  of  outlawry,  id. 

annulling  of  fiat  in  bankruptcy ,  id. 

how  toplead,  inaction  for  maliciously  preferring  several  assignments  of  perjury,  id, 
plea  to  an  action  for  a  malicious  prosecution  that  it  was  not  determined,  id. 
when  nul  tiel  record  the  proper  plea,  id.  n.  (/). 

Markets. 

pleas  in  case  for  disturbance  of,  661. 

Master  and  servant. 

seduction,  plea  in  case,  that  the  party  seduced,  &c.  was  not  the  servant  of  the  plain- 
tiff, 661. 

Mischievous  animals. 

plea  in  case,  that  defendant's  dog  attacked  plaintiff  because  he  irritated  it,  662. 
plea  that  the  plaintiff  was  warned  not  to  go  near  the  dog,  but  did  so,  wherefore, 
&c.  id. 

scienter,  savagefiess  of  disposition,  Sjc,  denied  by  not  gxiilty,  id.,  n.  {n). 
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Negligence. — See    Agents — Bailees — Carelessness— Carriages— Nuisances— Mis- 
chievous Animals — Master,  &c. — Ships. 

Nuisances. 

pleas  in  case  in  actions  for,  663. 

Patents. 

pleas  in  case  for  infringing,  663. 

that  the  plaintiff  is  not  the  inventor,  id. 

that  the  Queen  did  not  grant  the  patent,  id. 

that  the  specification  does  not  sufficiently  describe  the  invention,  664. 

that  the  plaintiff  did  not  inrol  the  specification,  id, 

that  the  invention  was  not  new,  665. 

that  the  invention  was  not  an  invention  of  any  manufacture  which  could  be  the 

subject  of  a  patent,  id. 
that  the  Queen  granted  the  patent  on  the  representation  of  the  plaintiff  that  it 

was  an  improvement,  whereas  it  was  none,  id. 
that  the  title  of  the  invention  is  too  vague,  and  is  at  variance  with  the  descrip- 
tion of  the  invention  in  the  specification,  666. 
that  the  invention  is  of  no  public  benefit,  id. 
that  the  invention  is  prejudicial  to  the  public,  id. 

that  the  infringement  was  before  the  disclaimer,  &c.  mentioned  in  the  decla- 
ration, 667. 
notices  to  be  delivered  with  the  above  pleas,  id. 
replications,  that  the  invention  was  new,  669. 
that  the  invention  was  useful,  id. 

Payment  into  Court. 

in  actions  on  the  case,  669. 

Pews. 

pleas  in  actions  on  the  case  for  disturbing,  669. 

Release, 

plea  of,  in  case,  669. 

Reversion. 

plea  in  case  for  an  injury  to  the  plaintiff's  reversionary  interest  in  goods,   denial  of 
his  title,  670. 

Riot, — See  Hundred. 

Seduction. — See  Master  and  Servant. 

Servants,— See  Agents — Master  and  Sarvant. 

Sheriffs. 

Pleas  in  case  by. 

to  actions  for  an  escape — See  Escape,  649. 
to  actions  for  breach  of  duty  on  writs  of  execution,  670. 

to  a  declaration  for  falsely  returning  nulla  bona  to  a  fi.  fa.,  that  the  defendant  did 
not  levy,  id. 

this  plea  denies  the  sale,  and  that  defendant  sold  proceeds  for  plaintiff,  id.  n.  (i). 

exhaustion  b\)  other  writs,  landlord's  rent,  <^-c.  maybe  shownunder  it,  id. 

also  that  plaintiff's  claim  fraudulent,  &\C.,  id. 
for  not  seizing  goods  under  a  fi.  fa.,  that  there  were  no  such  goods,  671. 
that  the  plaintiff  directed  the  defendant  not  to  execute  the  writ,  id. 
pleas  to  a  declaration  for  falsely  returning  want  of  buyers,  672. 
under  traverse  of  levy,  defendant  may  show  that  goods  vested  in  debtor's  assignees,  id. 
to  an  action  by  a  landlord  against  a  sheriff  for  removing  goods  taken  in  execution, 
without  satisfying  a  year's  rent  due — 1,  that  defendant  had  not  notice  of  any  rent 

being  due  ;  2,  that  no  such  rent  was  due,  id. 
denial  that  sheriff  took  the  tenant's  goods,  id. 
denial  that  debtor  was  tenant  to  plaintiff,  id. 

that  judgment  was  on  a  warrant  of  attorney,  and  fiat  before  sale,  id. 
that  plaintiff  had  notice  of  bankruptcy  before  sale,  and  sheriff  before  return,  id. 
that  warrant  of  attorney  given  by  way  of  fraudulent  preference,  id. 

Ships. 

plea  in  case  to  a  declaration  for  carelessly  running  down  plaintiff's  vessel,  thai 
defendant  was  not  possessed  of  the  vessel  which  did  the  injury,  672. 
defence  that  pilot  on  board,  id.  (u). 

Slander. 

pleas  la—See  Libel  and  Slander,  562. 
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Surgeons. 

plea  by,  for  neglect,  673. 

Tender. 

plea  of,  in  case,  673. 

tender  of  amends  in  an  action  against  a  railway  company  for  neglect,  &c.  to  the 
plaintiff's  injury,  id. 

Waggon-office  keeper. 

effect  of  plea  of  not  guilty  in  actions  against,  674. 

Warranties. — See  Declarations  in  Fraud,  547. 

Waste. — See  Landlord  and  Tenant — Reversion. 

Watercourses. 

pleas  in  case  for  obstructing,  674. 

denying  plaintiff's  right  to  the  use  of  the  water,  id. 

to  a  declaration  for  lowering  a  weir  and  thereby  obstructing  the  water  from  flowing 
to  plaintiff's  mill,  that  for  twenty  years  before  suit  the  defendant  had  a  right  to 
lower  the  weir  for  the  purpose  of  irrigation,  675. 

to  a  declaration  against  sewer  commissioners  for  obstructing  a  drain,  that  the  ob- 
struction was  necessary  to  enable  them  to  make  a  weir,  &c.  according  to  their 
statute,  id. 

Ways. 

plea  in  case  denying  plaintiff's  right  of,  676. 

Windows. — See  Ancient  Lights,  677. 

Witnesses. 

various  pleas  in  actions  against,  for  not  attending  a  subpoena,  677. 

CATTLE. — See  Common — Fences — Trespass. 
agistment  of,  count  for,  62. 
case  for  preventing  watering  at  a  pond,  631. 
plea  of  custom  to  make  drifts  of  depastures  on  a  common,  759. 

CAVEAT  EMPTOR, 
law  of,  546,  obs. 

CELLAR  DOOR. 

case  for  leaving  uncovered,  whereby,  &c.  60L 

CERTAINTY. 

demurrer  to  declaration  for  wanting,  34, 

CERTIFICATE. 

plea  that  plaintiff  sues  as  an  attorney,  and  that  he  had  taken  out  no  certificate,  251. 

of  defendant's  bankruptcy  and  certificate,  256. 
case  against  the  secretary  of  a  public  company  for  not  giving  certificate  of  shares,  606. 
when  judge  can  certify  to  give  costs  in  case  and  trespass,  510,  704, 

CHARACTER. 

case  for  false  representations  respecting,  555. 

CHARTER  PARTIES. 

references  to  various  forms,  &c.  in  assumpsit,  108. 

covenant  on,  471. 

pleas  to,  in  covenant,  492. 

CHASING  CATTLE. 

plea  for. — See  Damage  Feasant. 

CHECKS. 

counts  in  assumpsit  on,  109. 

payee  i^.  drawee,  99. 

bearer  not  being  payee  v.  drawee,  id. 

law,  tkc.  when  check  not  presented  in  time,  id.  n.  (m). 

presentment  of  check,  law  of,  id. 
pleas  in  assumpsit  on,  295. 
case  against  bankers  for  not  paying,  519. 

CHRISTIAN  NAMES. 

should  he  stated  in  pleading, 

uhen  initials  may  be  used  for,  81,  n.  (7).. 
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CHURCH.-5ee  Pew. 

plea  in  trespass,  justifying  plaintiff's  expulsion  from,  728. 

CHURCHWARDENS. 

commencement  of  declaration  by,  14. 

plea  in  trespass  by,  justifying  expelling  plaintifl' from  parisii  property,  774. 

CLERK. 

commencement  of  declaration  by  clerk  of  trustees,  &c.  13. 
count  in  assumpsit  on  a  guarantee  for  the  fidelity  of,  124. 
replication  assigning  a  breach  on  a  bond  given  for  the  fidelity  of,  453. 

CLOSE. 

trespass  for  entering,  711. 

plea  denying  plaintifl"'s  possession  of,  748. 

CLUB. 

plea  in  trespass,  justifying  expelling  plaintiff  from,  739. 

COACH-OFFICE  KEEPER. 

case  against,  for  not  forwarding  goods,  620. 

COACH  PROPRIETOR.— 5ee  CARRrAGEs-CAnniERs. 
liability  of,  in  case  of  accident,  522,  obs. 
count  by,  on  his  forbearance  to  run  a  coach  in  opposition  to  defendant,  121. 

COGNIZANCES. 

in  replevin.— See  Rti-LEviN,  692. 

COGNOVIT. 

case  for  malicious  arrest  on.—See  Malicious  Arrest,  585. 

COHABITATION.— See  Husband  and  Wife. 
plea  that  bond  given  for  future,  456. 

distitiction  between  past  and  future,  and  betiveen  parol  and  specialty  promise,  id, 
n.  (q). 

COLLISION  OF  CARRIAGES.— See  Carriages,  Declarations,  522 ;  Pleas,  645. 

COLOUR. 

plea  giving  the  plaintiff,  in  trover,  642,  and  id.  n.  (m). 

in  trespass  q.  c.  f.  752,  and  see  753,  n.  (c). 

COMMENCEMENTS  AND  CONCLUSIONS. 
Preliminary  Observations,  1. 
title  of  court,  id. 
date  of  declaration,  id. 

consequences  of  mistake  in,  id. 
when  to  declare,  2. 
venue,  id. 
plaintiff's  name,  &;c.  id. 

consequences  oj  mistake  in,  id. 
identity  of  plaintiff,  if  his  name  be  wrongly  stated,  id, 
correction  of  mistake  in  declaration,  id. 
vn-it  general,  declaration  partindar,  and  vice  versA,  id. 
same  parties  in  writ  and  declaration,  id. 
declaration  in  person  or  by  attorney,  id. 
infants,  idiots,  corporations,  <5fc.  3. 
defendant's  jiame,  id. 

mistake  of,  in  writ,  corrected  in  declaration,  4. 
summoned,  Ifc.  id, 
form  of  action,  id. 
variance  between  writ  and  declaration,  id, 

I.  Of  Declarations  in  the  superior  Courts,  5  to  17. 

against  two  defendants,  after  plea  of  nonjoinder,  7. 

one  of  two  defendants,  after  ouliawrv  of  the  other,  id. 
in  ejectment,  787. 
in  replevin,  690. 

in  actions  removed  from  inferior  courts,  8. 
PART  II.  3  I 
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COMMENCEMENTS  AND  CONCLUSIONS— conti«ued. 
in  actions  by  and  against  particular  persons,  9  to  17. 
by  an  administrator,  9. 

with  the  will  annexed,  id. 

of  goods  left  unadministered  by  a  deceased  executor,  10. 
during  the  minority  of  an  executor,  id. 
by  husband  and  wife  administratrix,  11. 
against  an  administrator,  id. 
by  the  assignees  of  a  bankrupt  or  insolvent  debtor,  id. 

of  a  bankrupt  partner  and  the  solvent  partner,  12. 
by  or  against  attorneys,  id. 
by  a  clerk  of  trustees,  or  a  secretary  of  a  railway  company,  authorized  by 

statute  to  sue  by  their  secretary,  &c.  13. 
by  one  of  the  public  officers  of  a  banking  company,  under  7  Geo.  IV.  c. 
46,  s.  4,  id. 
of  a  company  suing  by  royal  charter,  14. 
by  the  treasurer  of  a  loan  society,  id. 
by  churchwardens  and  overseers  for  parish  lands,  id. 
by  or  against  a  corporation,  15. 
by  an  executor,  id. 
by  a  surviving  executor,  id. 

against  an  executor  or  husband  and  wife  executrix,  id. 
against  hundredors,  16. 
by  or  against  a  iiusband  and  wife,  id. 
by  or  against  an  infant,  id. 
by  an  informer,  id. 

against  peers  and  members  of  parliament,  17. 
by  or  against  a  surviving  plaintiff  or  defendant,  where  the  death  occurred 

before  writ  issued,  id. 
where  one  of  the  plaintiffs  died  after  writ  issued,  id. 
where  one  of  the  defendants  died  after  writ  issued,  id. 
in  actions  in  inferior  courts,  18. 
in  the  palace  court,  id. 
in  the  county  court,  id. 

where  the  action  was  commenced  by  juslicies,  id, 

II.  Of  Pleas,  Replications,  S)C. 

1.  Pleas  in  abatement  and  law,  19. 

replication  thereto,  id. 

2.  Pleas  in  bar  and  replications.  Sec. 

when  body  of  plea  larger  than  commencement,  and  vice  versa,  21,  n.  (/). 

of  a  plea  in  bar  to  whole  declaration,  21. 

variations  in  particular  cases,  23. 

when  one  of  two  defendants  pleads — husband  and  wife,  23 — infant,  329. 

when  plea  is  to  part  only  of  cause  of  action,  23. 

replications  theielo,  id. 

commencement  of  a  second  or  further  plea,  id. 

plea  in  bar,  showing  defence  arising  alter  action  commenced,  and  before  plea,  25. 

the  rejoinder,  26. 

surrejoinder,  id. 

rebutter,  id. 

surrebutter,  id,  27. 

III.  Of  Demurrers. 

commencement  of  a  demurrer  to  a  declaration  or  replication,  28. 

to  a  part  of  a  declaration,  29. 

to  a  plea  or  rejoinder,  id. 
joinder  in  demurrer,  id. 

COMMISSION. 

indebitatus  count  for. — See  Agent,  51,  n.  (a). 

COMMISSION  AGENT. 

case  against,  for  selling  for  low  prices,  511. 

COMMISSIONER. 

debt  against,  for  acting  in  matter  in  which  he  was  personally  interested,  438. 

COMMISSIVE  WASTE. 

when  plaintiff  must  prove,  47'',  n.  (c) 
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COMIVION  COUNTS. 

in  promises,  48  to  50. 
in  debt.  412,  413. 

principles,  when  they  will  lie,  45,  46. 

day,  statement  of,  in  declaration,  46,  n.  (b). 

sum  to  be  stated  in  declaration,  47,  n.  (c),  and  48,  n.  (s). 

when  to  he  considered  separate  cmints,  id.,  n.  ((/). 

request,  ivhen  to  be  stated  in,  id,,  n.  (i),  48,  n.  (q). 

promise,  how  to  be  stated  in,  48,  n.  (t). 

breach,  statement  of,  48,  n.  (n). 
particulars  of  demand  to  be  delivered  with  the,  49,  60. 

when  bill  oj  exchange  evidence  under,  80,  n.  (  p), 

COMMON  OF  PASTURE. 

dejinitions  of  the  variojis  kinds  of  common ,  528,  obs. 
Prescription  Act,  as  it  affects  them,  id. 
case,  for  obstructing  a  right  of  common,  id. 
how  to  state  the  right,  529,  n,  (e). 
common  per  cause  de  vicinage,  id.  and  757 
how  to  state  the  obstruction,  529,  n.  (g). 
Pleas  in  Case. 

denial  of  plaintiff's  right  to  common  obstructed,  646. 

surcharge  should  be  new  assigned,  647,  n.  (m). 

plea  tu  an  action  by  corporator ,  for  obstructing  right  to,  647,  n,  (ti). 
Pleas  in  Trespass. 

form  justifying  under  thirty  years  prescriptive  right,  757. 

form  prescribing  in  a  que  estate,  id.,  n.  («), 

what  will  prove  immemorial  right,  id. 

common  per  cause  de  viciiwge,  id.  and  529,  n.  (e). 

plea  must  mention  the  purpose,  S\C.  758,  n.  (s). 

may  be  taken  distributively,  758,  n.  ((). 

approvement  of,  647,  n.  (m). 

common  for  cattle  levant  et  couchant,  id. 
replication,  denial  of  the  common  right,  759. 

other  rights  of  common,  id. 

turbary,  to  dig  stones,  minerals,  coals  by  copyholder,  clay  for  bricks,  8;c.  id. 

custom  to  erect  stalls  on  a  common  at  fairs,  id. 
plea  justifying  pulling  down  a  house  because  it  encroaclied  on  a  common,  770. 

COMPANIES,  PUBLIC— See  Bankeus— Partners— Public  Company. 
counts  for  refusing  to  accept  and  receive  shares  in,  172 — 174. 

COMPOSITION  WITH  CREDITORS.— See  Accord  and  Satisfaction— Release. 
Pleas,  (5)C.  in  assumpsit  respecting,  295—298. 

plea  tliat  plainlift"took  a  composition  on  debt  sued  for,  295. 

plea  to  a  note,  that  it  was  given  to  secure  to  plainiift"  a  secret  advantage  over  defend* 

ant's  other  creditors  in  a  composition  arrangement,  296. 
indorsee  i;.  acceptor,  plea  of  a  composition  ariangement  with  the  drawer,  id. 
to  a  bill,  that  plaintiff  accepted  a  composition  from  a  prior  holder,  without  defendant's 

consent,  280. 
plea  of  an  agreement  not  to  sue  defendant  if  he  would  execute  a  trust  deed,  297. 
replication  to  a  plea  of  release,  showing  that  it  was  to  be  void  unless  composition 

paid,  id. 
plea  of  a  composition  payable  by  instalments,  with  discbarge  of  tender  when  they  fell 

due,  and  tender  afterwards,  id, 
replication,  denying  composition  agreement,  298. 

CONCEALMENT,  PLEA  OF.— See  Insurance,  338,  345. 

CONCLUSIONS.— See  Commencements,  &c. 

CONDITION  OF  BOND.— See  Bond— PEnroRMANCE. 
declaration  in  debt,  setting  out,  419 — 422. 
pleas  to  debt  on  bond,  setting  out,  450 — 451. 

CONDITION  PRECEDENT. 

nonperformance  of,  may  be  shown  under  Don  assumpsit,  221 — 226, 
plea  of,  in  debt  on  bond,  451. 

CONSCIENCE.  COURT  OF. 

plea  of  the  Westminster  court  of  requests,  300. 

when  the  court  of  conscience  acts  should  he  pleaded,  298,  obs. 

3  I  2 
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CONSCIENCE,  COURT  OY—continued. 

references  to  several  acts,  299,  obs. 

do  not  extend  to  cases  of  set-off  and  tender,  229,  obs. 

when  attorneys  liable  to,  id, 
replication,  defendant  not  liable  to  be  summoned,  301. 
replication,  that  debt  exceeds  40s... id. 

CONSIDERATION  FOR  CONTRACT  IN  ASSUMPSIT, 

promise  to  pay  on  request  implied  on  executed  consideration,  hut  no  other  promise,  48, 

n.(q);  201,  n.  (r). 
cannot  be  two  promises  on  one  consideration,  34,  n.  (y). 
denied  by  non  assumpsit,  218. 
but  not  performance  of,  221,  226. 
failure  of,  when  denied  by  non  assumpsit,  219. 
part  nonperformance  of,  how  to  be  pleaded,  id. 
illegality  of,  230. — See  Illegal  Consideration — Sale  of  Goons. 

CONSIDERATION  OF  BILLS  OF  EXCHANGE.— See  Bills. 

wheti  count  for,  advisable,  80. 

^lhen  hill  itself  evidence  of,  id.,  n.  (p). 
pleas  of  want  of,  274. 

when  a  defence,  274,  n.  («). 

may  be  proved  by  parol  evidence,  id. 

when  plaintiff  bound  to  prove,  in  the  first  instance,  275,  n.  (i). 

affirmative  circumstances  of  want  of,  must  appear  in  plea,  277,  n.  (/)« 
pleas  of  failure  of,  281—283. 

CONSPIRACY. 

declaration  in  case  for,  534. 

CONSTABLE.— See  Affray— Arrest— Imprisonment. 
when  may  arrest  rcithout  warrant,  729,  obs. 
plea  by,  in  trespass,  because  plaintiff  suspected  of  burglary,  734. 

CONTEMPT  OF  COURT. 

plea  in  trespass,  justifying  imprisonment  on  ground  of,  741. 
justifying  distress  for,  763. 

CONTINGENCY. 

form  of  declaration  for  bill  drawn  payable  on,  87. 
bill  payable  on,  plea  denying  happening  of,  269. 

CONTINUANDO. 

in  a  count  in  trespass,  705,  n.  (6)  ;  710,  n.  (y). 
when  new  assignment  good  after,  id. 

CONTINUANCE  OF  NUISANCE. 
when  defendant  liable  for,  594,  obs. 

CONTRACT. 

denied  hu  non  assumpsit,  218. — See  Consideration. 

CONTRACTION  OF  NAME. 

allcation  necessary  in  declaration  on  bill,  81,  n.  (5)  _:  and  n.  (t),  and  Addenda. 

CONVERSION. 

what  amounts  to,  in  trover,  678,  679. — See  Trover. 
wrongful  character  of,  denied  by  not  guilty,  683. 

CONVICTED  FELON. 

plea  that  plaintifl'  is,  288. 

CONVICTION  BY  MAGISTRATE, 
case  for  maliciously  procuring,  588. 
plea  of,  in  trespass  to  action  of  assault,  721. 

COPYHOLDER. 

plea  by,  justifying  taking  coals  under  a  custom,  642,  n.  (m). 

right  of,  to  dig  coal,  759. 

plea  in  trespass,  justifying  seizing  a  heriot  from,  766. 

if  liber nm  tenemcntum  be  pleaded  by  lord,  copyholder  should  reply  the  copyhold  grant, 
752,  n.  (x). 
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COPYRIGHT. 

when  writing  of  sale  of,  denied  by  non  assumpsit,  226. 
declaration  in  assumpsit  for  not  paying  for,  302. 
debt  for  penalties  for  infringing  dramatic  copyright,  426. 

statute  relating  to  piracy  of,  537,  obs. 
case  for  printing  for  sale  pirated  copies  of  a  book,  537.  , 

the  like,  for  selling  pirated  copies,  id. 

other  piracies  of  copyright — viodels,  drawings,  busts,  &;c.  532. 
case  for  falsely  representing  that  patterns  were  the  subject  of,  555. 
case  for  imitating  piaintiflf's  labels  on  wiiich  his  thread  was  wound  for  sale,  556. 
Pleas  in  case. 

denial  of  copyright  in  plainlift,  647. 

effect  of  not  guilty,  id,  n.  (o). 
that  the  title  of  the  book  was  an  imposition  on  the  public,  647. 

should  be  specially  pleaded  that  book  immoral,  or  not  the  subject  of  copyright, 

647,  n.  (.)). 
plea  that  plaintiff  7tot  proprietor  when  book  printed,  id. 
book  not  printed  in  Britain,  id. 
date  of  publication  not  engraved  on  a  print,  id. 

CORPORATION. 

commencement  of  declaration  by  and  against,  15. 
how  to  designate  boroughs,  id. 

cities,  Att.  Gen,  v.  City  of  Worcester,  15  L.  J.  398,  Addenda. 
plea  in  case  to  an  action  by  a  corporator  for  obstructing  his  right  of  common,  647, 

n.  (n). 
trespass  lies  against,  obs.  703. 

CORRECTION. 

plea  in  trespass,  justifying  conecting  apprentices,  sons,  &c.  735. 
new  assignment,  excess  on  one  occasion,  and  correction  on  other  occasions,  736. 
excess  should  be  7iew  assigned,  or  replied,  724. 

COSTS. 

on  a  demurrer,  27,  obs. 

of  immaterial  issues,  id. 

on  arrest  of  judgment,  id. 

in  actions  on  the  case,  510. 

trespass,  704. 

how  affected  by  new  county  courts,  id, 

COUNTRY. 

when  plea  should  conclude  to,  37,  n.  (e). 

COUNTY  COURT. 

plea  by  bailiff  of,  justifying  under  attachment  out  of,  748. 
jurisdiction  of  new  county  courts,  510. 

COURT,  PAYMENT  INTO.— See  Payment,  &c.  375. 

COURT  MARTIAL. 

case  for  a  malicious  prosecution  before,  589. 

COVENANT. 

commencement  of  declaration  in,  6. 
declarations  in,  468—488. 

general  observations  on  this  action,  467. 
parties  to  sue,  id. 
venue  when  local,  id. 
how  deeds  should  be  pleaded,  id. 
how  the  breach  should  be  stated,  id. 
agreement  not  under  seal  no  dejence,  489. 

Annuity  deeds, — See  Annuitv,  468. 

Apprentices. — See  Apprentices,  468. 

by  a  mother  and  uncle  of  an  apprentice  against  a  master  on  an  indenture  of  appren- 
ticeship ;  1.  for  discharging  ihe  apprentice;  2.  for  not  instructing  him  ;  and  3. 
for  not  finding  him  with  meat  and  drink,  &c.,  id. 
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COVENANT,  DECLARATIONS  W— continued. 
Charter-parties,  471,  obs. 

Goodwill  of  a  business. — 5'ee  Goodwill,  471. 

against  a  defendant  for  a  breach  of  covenant  not  to  practise  as  a  surgeon  within 
certain  limits,  id. 
Heirs  and  devisees,  471. 

declaration  in  covenant  against  an  heir  and  devisee,  id. 

Indemnity, — See  that  title,  472,  obs. 

Insurance. — See  Insurance,  472,  obs. 

Leases. — See  Leases — Landlohd  and  Tenant,  473,  obs. 

by  a  lessor  against  his  lessee  for  non-payment  of  rent,  473. 

lessor  against  lessee  for  not  repairing,  &cc.,  and  for  removing  fixtures,  475. 

by  lessor  against  assignee  for  non-payment  of  rent  and  not  repairing,  478. 

by  the  heir  of  the  lessor  against  the  lessee,  479. 

by  the  devisee  of  the  lessor  against  the  lessee,  id. 

by  a  plaintiff  who  was  partly  devisee  and  partly  heir  of  a  lessor  for  increased  rent, 

(under  a  penal  clause),  for  converting  pasture  land  to  other  purposes  than  were 

allowed  by  the  lease,  480. 
by  the  assignee  of  the  reversion  in  fee  (by  lease  and  release)  against  the  lessee,  id. 
by  the  assignee  of  a  lessor  being  a  termor  against  the  lessee,  481. 
by  the  executor  of  a  lessor  (a  termor)  against  the  lessee,  482. 
liy  the  legatee  of  a  termor,  who  was  the  lessor,  against  the  lessee,  483. 
by  a  lessee  against  the  assignee  of  ihe  lessor,  for  a  breach  of  covenant  in  not  destroy- 
ing rabbits  on  a  farm,  id. 
lessee  against  his  assignee  for  a  breach  of  covenant  to  pay  the  rent  to  the  lessor, 

whereby  the  plaintitt' was  obliged  to  pay  it,  id. 
by  a  lessor  against  his  under-lessee  for   not  repairing,  whereby  a  forfeiture  was 

incurred,  and  the  superior  landlord  entered,  485. 
by  a  lessor  against  a  sub-lessee  for  not  repairing,  &c.,  stating  special  damage  by 

reason  of  the  lessor  having  sued  the  plaintiff  for  breaches  of  covenant,  &c.,  485, 

obs. 

Mortgage  deeds.— See  Mortgage,  485,  obs. 
Partnership  deeds. — See  Partner. 

by  a  partner  against  his  copartner  for  a  breach  of  the  covenant  of  the  latter,  that  the 
business  should  be  conducted  in  their  joint  names,  the  defendant  refusing  to  allow 
the  plaintiffs  name  to  be  placed  with  his  own  on  goods  manufactured  by  the  firm, 
486. 
against  an  assistant  for  breach  of  covenant  in  carrying  on  business  after  the  expira- 
tion of  his  term,  and  plea,  487. 

Vendors  and  purchasers. — See  that  title,  488,  obs, 

COVENANT,  PLEAS  IN. 

observations  on  the  new  rules  respecting,  489. 
Non  est  factum,  489. 

Accord  and  satisfaction. — See  that  title,  489,  obs. 
Alteration. — See  Alteration,  489,  obs. 
Annuity  deed. — See  Annuity,  490. 

plea  to  an  annuity  deed  that  the  consideration  of  the  annuity  was  in  part  to  enable 
the  attorney  who  procured   it  to   take  a  greater  gratuity  than  allowed  by  the 
53  Geo.  3,  c.  141,  s.  9,  id. 
Apprentices. 

plea  by  a  master  sued  on  the  indenture  of  apprentice;  1.  that  he  did  instruct  the 
apprentice;  2.  that  the  apprentice  absented  himself  and  that  defendant  did  not 
dismiss  liim  ;  3,  that  the  defendant  was  ready  to  instruct,  &c.,  but  the  apprentice 
absented  himself  with  the  license  of  the  plaintiff,  491. 
Bankrupt, — See  Bankrupt — Assignei-s,  491,  obs. 
Charter  party,  492,  obs. 

De  injuria,  replication. — See  De  iNjuurA,  492,  obs. 
Eviction. — See  Eviction — Landlord  and  Tenant — Replevin,  492,  obs. 
Executor. — See  that  title,  492,  obs. 

Heirs  and  devisees. 

plea  by  an  heir  sued  on  the  covenant  of  his  ancestor  of  riens  per  descent,  492. 
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COVENANT,  PLEAS  m-continued. 
replication  thereto,  493. 
plea  by  a  devisee  sued  on  the  covenant  of  his  testator  licns  per  devise,  id. 

Income  tax. 

plea  to  covenant  for  rent  as  to  part  that  the  defendant  paid  the  income  tax  assessed 
on  it  under  5  &  6  Vict.  c.  35 . .  493. 

Indemnity. — See  Guarantee — Indemnitv,  493,  obs. 

Insurance. — See  that  title,  494,  obs. 

Leases, — See  Landlord  and  Tenant — Leases — Rent. 

that  defendant  paid  the  rent  when  due,  494. 

that  the  defendant  did  repair,  id. 

plea  by  an  assignee  of  a  lease  denying  the  assignment,  495. 

plea  by  defendant  charged  as  assignee  of  a  lease  that  he  assigned  his  interest  over 
before  breach,  496. 

other  forms,  &cc.,  id. 

plea  in  abatement  that  the  premises  vested  in  defendant  and  another,  id. 

pleas  to  an  action  for  non-repair,  ckc. ;  1.  that  the  non-repair  occurred  through  the 
unforeseen  act  of  a  third  parly;  2.  that  the  defendant  was  ready  to  repair;  but 
that  a  reasonable  time  to  do  so  had  not  elapsed  ;  3.  that  plaintiff  repaired  himself 
and  so  prevented  defendant  from  repairing,  id. 

plea  to  an  action  for  rent  by  a  transferee  of  a  lease,  payment  to  the  transferor  without 
notice  of  the  transfer,  497. 

plea  lo  an  action  for  rent,  a  clause  of  re-entry  in  the  deed  under  which  plaintiff 
entered,  id, 

plea  to  covenant  for  rent,  that  the  plaintiff  committed  a  breach  of  covenant,  in  con- 
sequence of  which  the  superior  landlord  brought  ejectment  and  compelled  de- 
fendant to  pay  the  rent  to  liim,  id. 

Leave  and  licence. — See  that  title,  497,  obs. 

Limitations,  statute  of. — See  that  title,  497,  obs. 

Mortgage. — See  that  title,  497,  obs. 

"Non  est  factum,  498. 

Payment. — See  AcconD  and  Satisfaciion— Payment. 

plea  of  payment  on  the  day  according  to  the  covenant,  498. 
plea  of  payment  in  satisfaction  after  due,  id. 

Payment  of  money  into  court, — See  that  title,  498,  obs. 

Performance. — See  Accord,  499,  obs. — Payment. 

Belease, — See  Accord,  499,  obs.^-RELEASE. 

llestraittl  of  trade. 

plea  that  a  covenant  not  to  carry  on   a  business  within  certain  iiniiti  was  void 
as  being  contrary  to  public  policy,  499. 
Set-off.— See  Set-off,  499,  obs. 
Tendei: — See  Tender,  499,  obs. 

COVERTURE.— See  IIcsband  and  Wife. 
plea  of  plaintiff's,  in  abatement,  213. 

of  defendant's,  214. 
when  must  be  pleaded  in  abatement  or  bar,  213,  n.  (a),  214,  nr(y),  and  302,  Ti.(g). 
plea  of  plaintiff's  coverture  in  bar  in  debt,  455. 

at  the  lime  of  the  contract,  id, 

COUNSEL'S  SIGNATURE. 

when  necessary  to  pleas,  22,  U.  (k). 

COUNTS. 

several,  when  allowed,  6. 

COW. 

case  for  negligently  tying  up,  which  got  loose  and  injured  plamlifl  's  cow,  521i 

CREDIT. 

assumpsit  against  auctioneer  for  selling  on,  55. 

plea  to  a  guarantee,  that  the  credit  was  unreasonable,  321. 
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CREDIT  MUTUAL. 

plea  of,  393. — See  Assignees — Bankrupt. 

CREDIT  UNEXPIRED. 

cannot  be  pleaded  in  assumpsit,  227. 

CREDITOR'S  COMPOSITION. 

pleas  of,  295. — See  CoMrosixioN,  &c. 

CRIM.  CON.— 5ee  Husband  and  Wife. 
count  for,  in  case,  557. 
in  trespass,  707. 

plea  in  case,  denying  the  marriage,  651. 
effect  of  not  guilty,  640. 

CRIMINAL  PROCEEDINGS. 

plea  of  an  illegal  agreement  to  abandon,  327. 

CRIMINAL  PROSECUTION.— See  Malicious  Arrest. 
case  for  maliciously  preferring,  586 — 589. 

CROPS.— See  Landlord  and  Tenant. 
indebitatus  count  for,  110, 
by  outgoing  against  incoming  tenant  for,  id. 

oflTgoing,  count  for  not  allowing  for,  157. — See  Landlord,  &c. 
indebitatus  count  for  tillages,  188. 

CROPS,  GROWING. 

case  for  selling,  on  a  distress,  545.— See  Distress— Landlord  and  'I  en  ant. 

CULTIVATION.— See  Landlord  and  Tenant. 

counts  in  promises  against  tenants  for  bad  cultivation^  151  to  155. 

CUSTOM. 

plea  justifying  under,  taking  coals,  by  a  copyholder,  642,  n.  (m). 
pleas  in  trespass  justifying  under,  759. 
to  erect  stalls  on  a  common  at  fairs,  id. 
to  cause  drifts  of  cattle  depasturing,  id. 

CUSTOM  OF  THE  COUNTRY.— See  Landlord  and  Tenant. 

counts  in  promises  against  a  tenant,  for  not  cultivating  farm  according  to,  154. 
indebitatus  count  for  tillages,  188. 
plea  in  assumpsit  denying,  355. 

DAMAGES.— See  Costs. 

form  of  demurrer  for  not  laying,  in  the  declaration,  35. 
enough  should  be  stated  to  covei-  interest,  48,  n.  (/). 
cannot  be  a  plea  to  damages  only,  223,  and  414,  n.  (fc). 

unless  gist  of  action,  656. 
are  iimijed  to  the  penalty  on  a  bond,  422,  n  (d). 
when  included  in  cause  of  action,  372,  n.(u),  373,  d.  (6)  and  (c). 
in  trover,  680,  n.  (d). 
in  trespass,  705,  n.  (A),  and  707,  n.  (;)). 
»nust  be  assessed  against  all  the  defendants,  id. 
in  trespass  to  real  property,  713,  n.  (i). 
for  mesne  profits,  713,  n.  (o). 

DAMAGE  FEASANT. 

plea  in  trespass,  justifying  assault  to  resist  rescue  of  distress  for,  725. 

seizing  cattle  under,  744. 
the  like,  by  a  pound-keeper,  745. 

by  a  lord  of  the  manor,  for  trespassing  on  common,  id. 
by  owner  of  a  close,  justifying  shooting  dog,  id. 
justifying  shooting  dog  for  attacking  plaintiff,  id. 

for  worrying  sheep,  id. 
justifying  turning  sheep  out  of  close,  and  replication  defect  of  fences,  id. 

Goods  damage  feasant. 

plea  justifying  removal  of,  encumbering  plaintiff's  close,  746. 

by  a  surveyor,  for  removing  ladders  which  encumbered  a  street,  id. 
replications  to  pleas  damage  feasant,  id. 
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DAMAGE,  SPECIAL. 

plea  denying,  in  libel  or  slander,  656. 

DATE  OF  BILL  OF  EXCHANGE. 

statement  of,  in  declaration,  79,  n.  (g). 
plea  of  alteration  of,  273. 

DATE  OF  DECLARATION. 

irregular  if  loanting,  but  not  ground  of  demurrer,  2,  n. 
when  inconsistent  with  the  date  of  cause  (faction,  46,  n.  (h). 

DAUGHTER.— i>e  Masteii  and  Servant. 
case  for  seducing,  590. 
plea  denying  service,  661. 
trespass  for,  708. 

DEATH. 

of  plaintifl'  or  defendant  after  writ,  form  of  declaration,  19. 

DEATH  BY  ACCIDENT.— See  Accident. 
case  for  compensation  for,  526. 

DEBT. 

Declarations  in, 

general  obs.  412. 

lies  when  liability  not  collateral,  id. 

when  writ  of  inquiry  on,  yiecessary,  id. 

misjoinder  of  assumpsit  and  debt,  id,,  413. 

what  are  counts  indebt,  as  distinguished  from  promises,  413,  obs. 
common  indebitaltis  counts  in  debt,  413. 

Annuity, — See  Annuity. 

declaration  in  debt  on  an  annuity  deed  for  arrears  of  the  annuity,  414. 

Arrest, 

declaration  in  debt  against  a  sheriff,  for  carrying  plaintiff  to  prison  within 

twenty-four  houis  after  arrest,  415. 
declaration  in  debt  against  a  bailiff  for  extortion,  id, 

against  a  sheriff  for  refusing  to  accept  bail,  id. 

Assignees  of  a  Bankrupt  or  Insolvent  Debtor,  415. — See  Assignees — Bankuupt. 

Attorney's  BiU, — See  Attorneys,  415. 

Awards, — See  Awards. 

debt  lies  on  an  award,  but  not  on  submission,  416. 

Bail  Bonds, — See  Bonds. 

declaration  in  debt  by  the  assignee  of  a  bail  bond  against  the  bail,  416. 

on  a  bond  given  by  the  defendant,  a  trader,  and  two  sureties, 
under  1  &  2  Vict.  c.  1 10,  s.  8,  to  pay  the  debt  and  costs 
in  an  action,  or  to  render,  418. 

Bills  of  Exchange. — See  Bills. 
drawer  i'.  acceptor,  418. 
payee  or  first  indorsee  v.  drawer,  419. 
indorsee  v.  his  immediate  indorsee,  id. 

Bonds, — See  Bonds. 

general  observations  on  declarations  on,  419  to  422. 
on  a  common  bond,  where  the  condition  is  not  set  out,  422. 
on  a  mortgage  bond  or  other  bond  for  the  performance  of  covenants  in  another 

indenture,  assigning  a  breach,  id, 
by  a  surety  on  a  bond  of  indemnity  given  to  him  by  a  clerk  on  his  becoming 

answerable  lo  an  insurance  office  for  the  fidelity  of  the  clerk,  423 
on  a  bond  given  lo  the  guardians  of  the  poor  for  the  due  supply  of  provisions) 

and  plea  of  dispensation  of  the  condition,  424. 
on  a  bond  in  restraint  of  trade  (held  bad),  id, 
against  a  surety,  on  a  bond  given  for  the  fidelity  of  an  agent  to  whom  the  plain* 

tiff  entrusted  goods  to  sell,  id. 

Bribery. 

declaration  in  debt  upon  2  Geo.  2,  c.  24,  s.  7,  to  recover  the  penalty  of  500/. 
for  bribing  a  voter  at  a  parliamentary  election,  424. 

Calls  by  a  Public  Company,-— See  Public  Company,  426. 
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DEBT,  DECLARATIONS  m— continued. 
Drama. — See  Copyright. 

debt  for  penalties  on  10  Geo.  2,  c.  28,  s.  2,  for  acting  unlicensed  plays,  426. 
for  penalties  for  infringing  dramatic  literary  property,  id. 

Eieciitors, — See  Executors,  426. 

Extortion. — See  Bailiff,  426 — Extortion— Sheriff. 

Fraudulent  Conveyances. 

debt  on  the  13  Eliz.  c.  5,  to  recover  the  penalties  for  making  a  fraudulent  con- 
veyance, 427. 

Judgment, — See  Judgment. 

debt  on,  of  one  of  the  superior  courts,  427. 

Landlord  and  Tenant. — See  Landlord,  &c.,  428. 

debt  for  rent  on  a  demise  under  seal  not  showing  the  indenture  specially,  id. 
by  a  landlord  for  double  value  for  holding  over  after  notice  to  quit  given  by  the 
landlord,  429. 

Mortgage  Deeds. — See  Mortgage. 

debt  on  the  covenant  in  a  mortgage  deed,  431. 

Poundage, — 5ee  Bailiff — Sheriff. 

debt  by  a  sheriff  for  poundage  and  fees,  432. 

Promissory  Notes. — See  Bills. 

payee  of  note  against  maker,  432. 
Public  Company.    Railroad. — See  Public  Company,  432. 

Public  Company. — See  Public  Company. 
declaration  in  debt  for  calls,  433. 

Recognizance  of  Bail. 

declaration  in  debt  on  a  recognizance  of  bail  in  Q.  B.,  C.  P.  or  Exch.,  434. 

Replevin  Bond. — See  Bond — Replevin. 

declaration  in  debt  by  the  assignees  of  a  replevin  bond,  forfeited  by  non  prosecution 

of  the  replevin  suit  in  Q.  B.  (into  which  the  cause  was  removed)  "  without  delay" 

or  "  with  effect,"  435. 
Statutes,  Debt  on.— See  Arrest— Extortion— Stati^tes,  437— Usury,  &c. 

declaration  in  debt  on  the  Gravesend  Pier  Act  against  a  clerk  for  acting  as  treasurer, 

437. 
declaration  in  debt  on  a  byelaw  of  a  corporation  (since  the  Municipal  Act)  against 

the  corporation  for  money  arising  from  the  funds  of  the  corporation,  ordered  by 

the  byelaw  to  be  paid  to  a  burgess,  id. 
against  a  landlord  to  recover  poor  rates  under  local  statutes,  438. 
against  a  commissioner  for  acting  in  a  matter  in  which  he  was  personally  interested 

contrary  to  the  provisions  of  a  local  act,  id. 
against  a  person  for  having  acted  as  councillor  of  a  borough  whilst  unqualified,  id. 
against  an  overseer  for  not  making  out  a  burgess  list,  id. 
against  an  overseer  for  selling  goods  for  the  workhouse,  id, 
against  a  stockbroker  for  acting  without  being  admitted,  id, 
for  delivering  sacks  of  coal  in  London  of  deficient  weight,  contrary  to  1  &  2  Will.  4, 

c.  76.  .id. 
against  the  captain  of  a  ship,  on  6  Geo.  4,  c.  125,  s.  70,  for  not  taking  a  pilot  on 

board  who  offered  himself,  id. 
against  an  apothecary  for  penalties  for  practising  without  a  certificate,  id. 
against  a  poundkeeper  for  taking  more  than  four  shillings  on  a  distress,  id. 

Use  and  Occupation. — See  Landlord  and  Tenant,  439. 

Usury. — See  Usury. 

debt  by  a  common  informer  to  recover  the  penalty  inflicted  by  12  Anne,  st.  2,  c.  16, 
for  usury,  439. 

DEBT,  PLEAS  IN. 

in  abatement,  440. 

observations  on  pleas  in  bar,  "  never  did  owe,"  "  non  aisumpsit,"  6;c.,  id.,  obs. 
plea  of  never  indebted,  441. 
the  like,  to  part  of  a  declaration,  id. 
general  issue  "  by  statute,"  id.,  442. 
non  est  factum,  443. 
the  like,  craving  oyer,  444. 
Accord  and  Satisfaction, — See  Accord  avd  Satisfaction,  444. 
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DEBT,  PLEAS  IN— continued. 

Annuity, — See  Annuity. 

plea  no  memorial  inrolled,  445. 

defective  memorial  inrolled,  id. 

release,  446. 

payment  of  the  principal  in  redemption,  id. 

replication,  a  memorial  inrolled,  id. 

rejoinder,  memorial  false,  447. 
nul  tiel  record,  id, 

surrejoinder,  tiel  record,  id. 

replicatioD  to  plea  of  no  memorial,  consideration  for  annuity  not  pecuniary,  id. 

that  the  annuity  charged  on  freehold  land, 
("(/.  n.  (a). 
Bail  Bond, — See  Bond. 

no  writ  in  original  action,  448. 

bond  not  assigned  by  sheriff,  id. 

bail  perfected,  id. 

replication  nul  tiel  record,  449. 

pleas  to  bond  under  1  &  2  Vict.  c.  110.  .id. 

Bond, 

payment  ad  diem,  450. 
post  diem,  id, 
replication  thereto,  451. 
to  debt  on  bond  within  stat.  8  &  9  Will.  3,  general  plea  of  performance  and 

obs,,  id. 
to  debt  on  a  bond  conditioned  to  perform  covenants  in  another  indenture,  general 

plea  of  performance,  452. 
non  damnificatus  to  an  indemnity  bond,  id, 
plea  to  an  indemnity  bond,  payment  to  plaintiff  in  accord  and  satisfaction  after 

forfeiture  and  whilst  the  damages  were  unliquidated,  453. 
replication  assigning  a  breach  to  a  plea  of  performance  according  to  the  statute 

8  &  9  Will.  3,  more  being  assigned  in  llie  declaration,  id. 
suggestion  of  breaches  on  the  roll  according  to  the  stat.  8  &  9  Will.  3. .454. 
Bribery,  454,  obs. 

Coverture,  454,  obs. 

plea  of  the  plaintifl''s  coverture  at  the  time  of  the  contract,  455. 

Duress,  455,  obs. 

Eiecutors,  455,  ob?. 

Fraud. 

plea  of  fraud  on  special'.y,  455. 

the  like,  in  debt  on  simple  contract,  id. 

Gaming,  456,  obs. 

Husband  and  Wife,  456,  obs. 

Illegal  Consideration, 

plea  to  a  debt  on  bond  that  it  was  given  iu  consideration  of  future  illicit  co- 
habitation, 456. 
replication  thereto,  id. 

Infancy,  456,  obs. 

Insolvent  Act,  457. 

Judgment, 

plea  of  nul  tiel  record  to  debt  on  judgment,  457. 

replication  that  there  is  a  record  of  the  judgment  where  it  was  recovered  ia 
another  court,  id. 

the  like,  where  judgment  was  recovered  in  the  same  court,  id. 

to  debt  on  a  judgment,  plea  that  it  was  satisfied  by  the  plaintiflf  taking  the  de- 
fendant in  execution  on  a  ca.  sa.  issued  thereon,  458. 

replication  that  the  case  was  irregular,  wherefore  defendant  was  discharged  out 
of  custody  by  a  judge's  order,  id. 

Judgment  recovered,  459. 

Landlord  and  Tenant,  459,  obs. 

Limitations,  Statute  of,  460,  obs. 

Nonjoinder,  460. 

Partnership,  460. 
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DEBT,  PLEAS  [N— continued. 

Payment,  Pleas  of,  and  of  Payment  into  Court,  460,  obs. 

to  debt  on  judgment,  payment,  461. 
Promissory  Notes,  461,  obs. 
Public  Company,  Raihoay,  461,  obs. 

plea  to  an  action  for  calls,  denial  that  the  defendant  is  the  holder  of  the  shares, 
462. 

Recognizance  of  Bait. 

plea  that  there  was  no  capias  ad  satisfaciendum  against  the  principal,  462. 

replication  that  there  was  a  ca.  sa.  against  the  principal,  463. 
Release,  463,  obs. 

plea  of  release  to  a  debt  on  bond,  463. 

Replevin  Bond. 

plea  to  a  declaration  on  a  replevin  bond  that  it  was  taken  by  a  person  not  duly 
deputed  by  the  sheriff  for  the  purpose,  464. 

plea  that  the  suit  abated  by  the  death  of  the  plaintiff  in  replevin,  id. 
Sale  of  Goods,  464. 
Set-off. 

plea  of,  to  a  debt  on  bond,  464. 

replication  thereto,  465. 

Statutes,  Debt  on,  465. 

Tender,  Plea  of,  465. 

Use  ajid  Occupation,  466,  obs. 

Usury,  466,  obs. 

Work  and  Materials,  466. 

DEBT  AND  DETINUE, 
declaration  in,  501. 

DECEIT.— See  Case— Fraud. 
declarations  for,  546. 
pleas  to  actions  for,  651 . 

DECLARATIONS.— See  Commencements,  ficc— Demurrer,  &c.— Inferior  Courts. 

DECREE  OF  COURT  OF  EQUITY, 
count  in  assumpsit  on,  147. 

DEED.— See  Bond— Covenant— Debt. 

when  assumpsit  will  lie,  though  there  be  a  deed,  227. 

debt  merged  in,  when  may  be  given  in  evidence  under  nan  assumpsit,  227,  223,  n.  (f ). 
plea  that  simple  contract  debt  merged  in,  233. 

DEFAMATION.— See  Libel  and  Slander. 
declarations  for,  562 — 580. 
pleas  in  case  for,  655. 

DEFAULT. 

when  judgment  by,  may  be  signed,  20,  21,  obs. 

DEFECT  OF  FENCES.— See  Damage  Feasant— Fences. 

DEFENCE.— See  x\ssault— Trespass. 

of  the  person,  pleas  in  trespass  justifying,  on  ground  of,  722 — 724. 

in  defence  of  third  person,  739. 
of  possession  of  personalty,  pleas  in  trespass  justifying,  on  ground  of,  725—729. 
of  possession  of  a  house,  740. 
of  a  third  person's  house,  id. 

DE  INJURIA. 

demurrer  for  replying,  together  with  new  assignment,  42. 
general  observations  on  this  replication,  302—305. 

In  Assumpsit. 

pleas  to  which  it  can  or  cannot  be  replied,  303» 
form  of  replication,  305. 
In  Covenant,  492. 
In  Case,  648. 
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DE  INJURIA— continued. 

In  Trespass. 

when  can  he  replied  in  conjunction  with  a  neto  assignment,  719. 

not  when  declaration  contains  no  continuando,  705,  n.  (fi). 
general  obs.  respecting,  717. 

traverses  all  the  material  facts  in  the  plea,  717,  obs. 

and  therefore  an  allegation  of  an  assault  when  neceisarilii  alleged,  id. 

resolutions  in  Crogate's  case,  717,  718. 

cannot  be  replied  when  matter  of  record,  718. 

nor  when  interest  in  land  claimed,  id. 
form  of  replication  of,  in  trespass,  id. 

lohen  may  be  replied  to  defence  of  possession  of  house,  726,  n.  (s), 
absque  residuo  causae,  to  plea  justifying  under  process,  742. 

New  Assignment. 

when  should  be  replied,  718. 

when  excess  or  trespass  committed  at  another  time,  id. 

may  show  under  de  injurid  that  trespass  not  under  writ,  &;c.  719. 

trespasser  ab  initio,  matter  making  plaintiff,  should  be  replied,  id. 

tohere  trespass  part  justif  able  part  not,  neiv  assignment,  id. 

improper  use  of  de  injurid  only  specially  demurrable,  id. 

when  new  assignment  and  de  injurid  bad  for  duplicity,  id, 

DEL  CREDERE  AGENT. 

count  in  assumpsit  against,  61. 

DELIVERY  OF  BILL  OF  EXCHANGE. 

statement  of,  in  declaration  not  necessary,  and  insufficient  by  itself,  81,  n.  (u). 

DEMAND. 

law  as  to  promissory  notes  payable  on,  169,  n.  (d). 

plea  of  no  demand  to  action  of  covenant  on  a  mortgage  deed,  485. 

DEMAND  OF  PLEA. 

practice  respecting,  20,  21. 

DEMAND  AND  REFUSAL. 

evidence  of  a  conversion, — See  TroveUi  678. 

DEMISE.— See  Ejectment — Landlord  and  Tenant— Use  and  Occupation. 
debt  on,  not  showing  the  indenture,  428.  • 

plea  in  assumpsit  denying,  354. 
the  like  in  case,  653. 

DEMURRAGE. 

indebitatus  count  for,  111. 

when  master  of  ship  can  sue  for,  99,  n.  ((). 

DEMURRER. 

when  an  issuable  plea,  21,  obs. 
practice  and  law  respecting,  27,  obs. 
frivolous,  when  set  aside,  28,  n.  (i). 
consequences  of  being  too  large,  29,  n.  (s). 
commencement  of  a  demurrer  to  a  declaration  or  replication,  28. 
demurrer  to  a  part  of  a  declaration,  28  and  note, 
demurrer  to  a  plea  or  rejoinder,  29. 
joinder  in  demurrer,  id.,  and  law,  in  note  (a). 
Forms  of  Special  Causes  of  Demurrer ,  and  Law,  30. 
1.  3o  Declarations. 

that  the  declaration  is  not  intituled  in  any  Court,  30. 

that  the  declaration  is  intituled  before  the  promise  accrued,  31. 

that  it  does  not  appear  whether  the  plaintiff  sues  by  attorney  or  in  person,  id. 

no  venue  laid  in  the  declaration,  id. 

no  description  of  the  close  given  in  tres.  q.  f.,  id. 

that  no  lime  slated  in  a  maleiial  allegation  in  the  declaration,  id. 

inconsistent  days  laid  on  which  material  facts  occurred,  32. 

promise  omitted  in  a  declaration  in  assumpsit,  id. 

no  breach  of  the  promise  is  laid  in  the  declaration,  id, 

for  misjoinder  of  forms  of  action,  33. 

for  misjoinder  of  rights  or  causes  of  action,  id. 

lor  duplicity  or  doubleness  in  a  count,  id. 
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that  a  count  contains  repugnant  promises,  34. 

that  the  count  lays  the  cause  of  action  in  the  alternative,  id. 

for  want  of  certainly  in  stating  the  goods,  Sac,  id. 

for  not  making  profett  of  a  deed  or  letters  testamentary,  &c.,  35. 

to  a  declaration  against  the  drawer  or  indorser  of  a  bill,  that  presentment  for 

payment  to  the  acceptor  and  notice  of  dishonour  are  not  stated,  id. 
that  the  amount  of  damages  is  not  laid  in  the  declaration,  id. 

2.  Causes  of  Demurrers  to  Pleas. 

that  it  is  not  shown  whether  defendant  pleads  by  attorney  or  in  person,  36. 

that  the  plea  professes  to  answer  the  whole,  but  answers  part  only,  id. 

when  should  sign  judgment  in  the  case,  36,  n.  (fi). 

for  concluding  to  the  country  instead  of  with  a  verification,  or  vice  versa,  37. 

that  a  material  fact  is  not  alleged  to  have  happened  before  suit,  id. 

to  a  plea  to  a  bill  for  duplicity  in  alleging  that  there  was  no  consideration  for 
the  acceptance,  and  also  fraud,  &c.,  id. 

for  raising  immaterial  issues,  38. 

that  the  plea  is  in  the  alternative,  id. 

that  the  plea  is  argumentative,  39. 

that  the  matter  is  pleaded  by  way  of  recital,  id. 

that  the  plea  is  repugnant,  id. 

that  the  plea  contains  a  negative  pregnant,  id. 

that  the  plea  traverses  more  than  is  alleged  in  the  declaration,  40. 

that  the  traverse  in  the  plea  should  have  been  in  the  disjunctive,  id. 

that  a  plea  to  a  declaration  in  trover  amounts  to  a  traverse  in  setting  up  pos- 
session in  the  defendant  without  giving  colour,  id. 

that  a  plea  to  a  bill  is  not  sufficiently  certain,  it  merely  alleging  that  there  was 
no  consideration  for  the  acceptance  of  the  bill,  41. 

3.  Causes  of  Demurrer  to  Replications. 

that  the  traverse  should  have  been  in  the  disjunctive,  42. 
that  the  traverse  includes  immaterial  matter,  id. 
that  de  injuria  and  a  new  assignment  in  trespass  are  double,  id. 
for  replying  de  injuria  to  a  plea  in  trespass  of  a  right  of  way,  43. 

4.  Causes  of  Demurrer  to  Rejoinders. 

that  there  is  a  departure,  the  rejoinder  departing  from  the  plea,  44. 

DEPARTURE. 

form  of  demurrer  to  a  rejoinder  for  departing  from  plea,  44,  law  in  notes, 
form  of  demurrer  for,  44. 

DEPOSITIONS  IN  BANKRUPTCY, 
when  conclusive  evidence,  680,  n.  (e). 

DEVIATION  OF  SHIP, 
plea  of,  338. 

DEVISEES. 

covenant  against  an  heir  and  devisee,  471. 

of  lessor  v,  lessee,  declaration  in  covenant  by,  479. 

the  like  by  a  part  devisee  and  part  heir,  for  a  penal  rent,  480. 

pleas  by,  in  covenant,  492. 

DETENTION,  ILLEGAL.— See  Imprisonment. 
trespass  for,  706,  obs. 

DETINUE. 

declarations  in,  500,  501. 

general  observations,  500. 
declaration  in  debt  and  detinue,  501. 

the  bailment  cannot  be  traversed,  501,  n.  (c). 
pleas  in,  502  to  508. 

lien,  tenancy  in  common,  Sjc.  must  be  specially  pleaded,  502,  obs. 
plea  of  non  detinet,  502. 

denial  that  goods  are  plaintiff's,  id. 
pleas  of  lien. — See  Lien,  503. 
law,  &c.  503.  obs. 
by  a  tradesman  for  work,  503. 
by  a  pawnbroker,  504, 
by  an  attorney,  id. 
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lien  on  deeds,  &;c.  504,  n.(e). 
by  woolfullers,  504. 
by  a  waieliouse  keeper,  605. 
by  bankers,  id. 
on  a  deposit,  606. 

Replications, 

tender  of  the  lien,  507. 

that  defendant  wrongfully  delivered  the  goods  to  a  third  person,  508, 

that  the  works  were  done  under  separate  contracts,  id. 

denial  that  goods  were  delivered  on  the  terms  stated,  id, 

DILAPIDATIONS.— See  Landlord,  &c.— Rector— Waste. 

DISCHARGE. — See  Accord — Bankrupt — Insolvent, 

by  bankrupt  commissioner,  pleaded  by  sheriff  in  an  action  for  an  escape,  650. 

DISCLAIMER  OF  A  PATENT.— See  Patent. 

DISCOUNT.— See  Bills. 

count  in  assumpsit  against  a  broker  for  not  getting  bill  discounted,  59. 

pleas  that  bill  delivered  for,  and  violation  of  that  special  purpose,  276  to  278. 

DISCONTINUANCE. 

when  it  arises,  36,  n.  (d), 

DISHONOUR  OV  BILL.— See  Bills. 
notice  of,  when  to  be  slated,  83,  n.  (J). 
plea  denying  notice  of,  268. 

DISTRAINING  BROKER. 

count  in  assumpsit  against,  59. 

count  by,  on  defendant's  promise  of  indemnity  if  he  would  seize  privileged  goods,  140. 
the  like  when  no  rent  due,  id, 

DISTRESS. 

count  on  a  guarantee  of  rent,  if  plaintiff  would  withdraw  distress,  125. 

how  affected  bij  statute  nf  frauds,   125,  n.  (g), 
plea  in  assumpsit  that  rent  satisfied  by,  353. 

case  by  the  owner  of  goods  which  were  left  in  defendant's  house,  for  allowing  them  to  be 
distrained,  518. 

Irregular  distresses,  case  for,  532,  obs. 

when  landlord  not  trespasser  ab  initio,  id, 

when  trespass  or  trover  lies,  533,  obs. 

who  to  make  defendants,  533. 

when  landlord  liable,  id, 
for  distraining  when  no  rent  due,  id. 

tenancii  should  be  shown  to  be  subsisting,  533,  n.  (m). 

when  count  in  trover  should  he  added,  534,  n.  {p). 
for  distraining  for  more  rent  than  was  due,  534. 
for  an  excessive  distress  for  rent,  533. 

law,  Sjc,  533,  534,  obs. 
the  like  for  a  poor  rate,  537. 
for  distraining  and  selling  without  notice  of  the  distress,  id, 

law,  (5)C.,  537,  obs. 

a  landlord  may  distrain  for  one  cause  and  justify  for  another,  id, 
for  not  selling  the  goods  for  the  best  price,  538. 
for  selling,  &c.  without  appraisement  by  two  appraisers,  539. 

haw  appraisers  should  be  sworn,  who  should  be,  to  whut  actions  statute  extends, 
S)C„  539,  n.  (x). 
for  making  extortionate  charges,  and  selling  goods  distrained  for  them,  539. 
for  not  taking  care  of  goods  distrained,  540. 
against  a  broker  for  not  giving  tenant  a  copy  of  the  charges,  541. 
for  not  leaving  the  overplus  of  a  distress  with  the  sheriH",  542. 

for  distraining  beasts  of  the  plough,  and  law,  Sjc.  543. 
tools  of  trade,  id, 
a  second  time  for  the  same  rent,  id. 

for  driving  a  distress  three  miles  out  of  the  hundred,  544. 
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for  not  restoring  goods  on  tender  of  rent  and  costs,  544. 
tender  after  impounding  too  late,  id. 
as  to  when  impounding  complete,  id. 
for  selling  a  distress  within  the  five  days,  id. 

for  not  removing  a  distress  within  a  reasonable  time  after  the  five  days,  id. 
for  selling  a  growing  crop  before  gathered,  &;c.  545. 
for  selling  more  goods  than  necessary,  id. 
case  by  a  bailiff  for  falsely  representing  goods  as  liable  to,  554. 
case  for  refusing  to  replevy  goods  seized  under,  616. 
replevin  lies  for. — See  Replevin,  690. 

Replevin. 

avowry  in  replevin  for  rent  due,  694. 

demise  must  be  at  fixed  rent  to  support,  695,  n.  (/). 
distress  may  be  for  one  cause  and  avowry  for  another,  696,  n.  (ni). 
ratification  of,  by  landlord,  executor,  &c.  695,  n.  (A), 
distress  after  tenanay  has  expired,  id. 
by  joint  tenants,  husband  and  wife,  &c.  695,  n.  (k). 
for  manorial  services,  id. 
for  double  rent,  696. 
avowry  for  double  rent,  id. 

by  executor  for  rent  due  to  testator,  id. 

when  rent  partly  due  to  intestate  and  partly  due  after  death,  694,  n.  (d), 

when  made  under  justice's  order,  694. 

under  a  mortgage  deed,  696. 

for  a  poor  rate,  697. 

sewer  rate,  id. 

tithe  rent-charge,  id. 

when  tenant  can  dispute  landlord's  title,  698,  n.  (a). 
when  may  show  that  mortgagee  has  legal  title,  id. 
effect  of  eviction  vpon  landlord's  right  of,  id. 
ratification  of,  on  prior  authority,  699,  n  (c). 

Pleas  in  Bar  in  Replevin, 

denial  of  landlord's  reversionary  interest,  701. 
that  the  goods  distrained  were  privileged,  id. 
tender  of  the  rent  after  taking  and  before  impounding,  id. 
count  in  trespass  for,  709. 

for  abusing  a  distress,  by  putting  it  in  a  bad  pound,  709,  n.  (f). 

Pleas  in  trespass  justifying  assault  to  resist  rescue  of,  725. 

justifying  taking  goods  under  distress  for  rent,  760. 
when  this  may  be  shown  under  not  guilty  by  statute,  760,  n.  (s). 
replications  to  the  last  plea,  764. 
that  the  goods  were  privileged,  id. 
plea  justifying  distress  in  case  of  fraudulent  removal,  762. 
replication  that  removal  was  before  rent  due,  id. 
pleadings  where  doors  broken  open,  id. 

for  nonpayment  of  a  gas  rent,  and  replication  no  summons  before  conviction,  762. 
for  parochial  rates,  763,  770. 
for  rate  under  an  inclosure  act,  763. 
for  a  sewer's  rate,  id. 
for  a  rate  for  a  surveyor's  salary,  id. 
for  a  fine  for  contempt  of  court,  id. 
seizure  of  defective  weights  under  authority  of  a  court  leet,  id. 

DISTURBANCE  OF  COMMON.— See  Common. 

DITCH. — See  Wateiicouuse. 

case  for  suffering,  to  be  choked,  630. 

DIVERSION  OF  WATERCOURSE.— See  Watercourse. 
case  for,  630. 

DOGS. 

case  for  losing,  517,  obs. 

for  suflfering  a  ferocious  dog  to  go  at  large,  692. — See  Mischievous  Animals. 
pleas  in  case  to  actions  for  injuries  done  by,  662. 

dog  spears,  law,  ^c.  of  setting,  601,  form  13. 
pleas  in  trespass  justifying  shooting,  745. — See  Da.mage  Feasant. 
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DOMESTIC  SERVANT.— See  Master.  &c. 

count  in  assumpsit  by,  for  wages,  wrongful  dismissal,  &c.  162. 
pleas,  &c.  366. 

DOUBLE  RENT.— See  Landlord  and  Tenant. 

count  against  tenant  for  not  giving  up  possession,  wiiereby  superior  landlord  recoveied 

double  rent  against  plaintiff',  156. 
avowry  for  distiess  for,  696. 

DOUBLE  VALUE. 

count  in  debt  for,  for  holding  over  after  notice  to  quit,  429. 

DRAFT  ON  A  BANKER. 

case  against  a  banker  for  not  paying,  519. — See  Banker— Check. 

DRAIN. 

case  against  commissioners  of  a  level  for  slopping  of,  6"28. 
for  suffering  to  be  choked  up,  630. 

DRAMA. 

debt  for  penalties  for  acting  unlicensed  plays,  426. 

for  infringing  dramatic  property,  id. 
piracy  of,  532. — See  CopviuaiiT. 

DRAWER  OF  A  BILL.— See  Bills— Checks— Promissory  Notes, 
counts  in  assumpsit  by,  79. 

against,  82  to  85. 

DRIVING. 

case  for  injuries  by  careless  driving,  525,  n.  (x). 
trespass  for  driving  a  carriage  against  plaintiff's,  706. 

DRUNKENNESS. 

plea  that  defendant  was  drunk  when  he  indorsed  a  bill,  306. 

DUPLICITY. 

form  of  demurrer  to  count  for,  33,  law  in  notes, 
the  like,  to  a  plea,  37,  and  law  in  notes. 
the  like,  to  a  replication,  42. 

how  the  rule  against  duplicity  should  be  qualified,  33,  n.  (q). 

no  duplicity  where  one  connected  preposition,  34,  n.  (</). 

is  only  ground  of  special  demurrer,  id. 

must  be  expressly  pointed  out,  id. 

in  replying  to  a  duuble  plea,  each  defence  must  he  answered,  37,  n.  (g), 

DURESS. 

plea  of,  455. 

when  money  extorted  by,  recoverable,  id. 
duress  of  goods  no  defence,  id. 

DWELLING  HOUSE.— See  Expulsion— NuiSASCE-TREsrAss. 
count  for  breaking  and  entering,  710. 

pulling  down  whilst  plaintiff's  family  within,  710,  n.(i). 
an  expulsion  from,  711. 
pleas  justifying  expulsion  from. — See  Tresvass,  726  to  729. 

EASEMENTS.— See  ANCiiiNr  Lichts-Case— Prescription— Way. 
case  for  disturbance  of,  545,  ohs. 
elf'ect  of  plea  of  not  guilty  thereto,  639. 
pleas  in  trespass  justifying  under  right  to,  763. 

EAVES  DROPPING. 

case  for  causing,  on  plaintilVs  house,  600. 

EFFECTS. 

want  of,  in  hands  of  drawee  of  bill,  87. — See  Bills. 
plea  asserting,  271. 

EJECTMENT. 

trespass  for  mesne  profits  in,  713. 
pleas,  767.— See  Mes:*e  Profits. 
PART  II,  "^ 
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EJECTMENT,  ACTION  OF. 

observalions  on  the  action  of  ejectment,  784. 

alphabetical  list  of  persons  entitled  to  maintain,  784 — 786. 
declaration  in  Q.  B.  or  C.  P.,  787. 
notice  to  appear,  788. 

the  like,  with  two  or  more  counts  on  demises,  789. 
declaration  in  the  Exchequer,  id. 
declaration  and  notice  on  a  vacant  possession ,  790. 

by  landlord  and  tenant  ou  foifeiture  by  non  payment  of  lenl  and 
no  sufficient  distress,  id. 
the  like,  on  11  Geo.  4  &  1  Will.  4.  .791. 
plea  and  replication  in  ejectment,  792. 

ELECTION  (PARLIAMENTARY), 
debt  for  bribery  at,  424. 
case  for  refusing  plaintiff's  vote  at,  604. 

ELECTION  (AT  A  TRIAL). 

plaintiff  may  be  compelled  to  elect  against  uhich  defendants  he  uill  go  on,  705,  n.  (/i). 

EMPTY  SACKS. 

count  in  assumpsit  for  not  returning,  78, 

ENGINEER  OF  RAILWAY. 

case  against,  for  not  getting  plans,  &c.  prepared  in  time,  607. 
case  for  libel  on,  575. —  See  Libel. 

ENGRAVER. 

case  against,  for  using  engraved  plates  for  himself,  517,  obs. 

ENROLMENT. 

of  an  annuity,  pleas  Impeaching,  445. — See  Annuity. 
of  a  patent,  plea  showing  want  of,  664. — See  Patent. 

ENTICING  AWAY  SERVANTS,  &c.— .S^e  M^STrn  and  Servant. 
case  for,  590. 

ENTITLING  DECLARATION,  1  (b),  and  787,  n.  (a)  ;  Pi.ea,  21,  notes  (c)  and  (d). 

ENTRY  INTO  REAL  PROPERTY.— See  Leave,  &c.— Trespass. 

of  lessee  for  years  need  nut  he  stated,  476,  n.  (b). 
plea  of  plaintiff's  entry  on  premises,  in  answer  to  covenant  for  rent,  497. — See  Eviction. 
plea  in  trespass  jnstifying  assault,  ^c.  because  plaintiff  attempted  forcibhi    to  enter 
house,  121 ,  note  (i). 
Fleas  in  trespass  justifying, 

liberum  tenenientum,  &c. — See  Lin.  Ten.,  750. 

that  plaintiff  placed  defendant's  goods  on  the  close,  754. 

entry  to  reclaim  defendant's  wife,  id. 

goods  stolen  from  defendant,  id. 
to  perambulate  a  parish  boundary,  id. 
because  plaintiff  had  sold  goods  to  defendant,  which  were  left  on  the  close,  id, 

plaintiff'  wrongfully  placed  his  goods  on  defendant's  close,  id. 
into  a  house,  because  it  was  let  on  terms  that  tenant  should  repair,  with  right 

of  entry  for  disrepair,  &c.,  755. 
the  like,  because  rent  unpaid,  752,  n.  (z). 
the  like,  into  a  farm,  for  non  cultivation,  &c.,  756. 
the  like,  by  incoming  tenant,  id. 
the  like,  under  power  in  a  deed,  id. 
to  hunt,  under  powers  reserved  in  lease,  id. 
plea  in  trespass  justifying  under  recovery  of  Tenements  Act,  766. 

EQUITY. 

foreign  court  of,  count  in  assumpsit  on  a  decree  of,  147. 

ERROR.— See  Estoppel,  306. 

replication  of  writ  of,  sued  out,  to  plea  in  trespass  justifying  under  a  fi.  fa.,  775,  obs. 

ESCAPES. — See  Execution— Sheriff. 

case  against  sheriff  for,  on  meme  process,  545. 

on  final  process,  546. 
pleas  in  actions  for,  649. 

effect  of  not  guilty,  id.  obs. 

sheriff  may  impeach  Judgment  against  debtors,  id. 
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ESCAPES— coMttnuerf. 

plea  that  debtor  not  indebleJ,  649, 

bail  bond  taken  and  assigned,  650. 

that  escape  was  by  fraud  of  assignee  of  judgment,  id, 

voluntary  return  to  custody,  id. 

custody  not  legal,  id. 

debtor  discharged  by  bankruptcy  commissioner,  id. 

ESTA'lE. 

case  for  libel  on  plainlifl's  title  to,  580. 

EV^ICTION.  — See  Entry  into  Real  Propertv. 
plea  of,  in  assumpsit,  351,  352. 

may  be  shown  under  mm  assumpsit  to  indeb.  count,  227,  228. 
when  imiy  be  pleaded  in  debt,  459. 
plea  of,  in  covenant,  492,  494,  n.  (f). 

effect  of,  vpon  landlord's  right  of  distress,  698,  n.  (a). 

EVIDENCE. 

case  against  a  witness  for  not  appearing  to  give,  633. — See  Witness. 
pleas,  677. 

ESTOPPEL.— See  Bills,  267,  n.  (/)— Mesne  Profits,  767. 
references  informs  of  pleas  of,  306. 

EXCEPTIONS  IN  A  LEASE. 

when  to  be  stated,  474,  n.  (</),  475,  n,  (s),  476,  n.  (n)>  477,  n.  ((j). 

EXCESS. — See  Correction — Sheriff — Trespass. 
should  be  replied  in  trespass,  7 19. 
replication  of,  724. 
new  assignment  of,  to  plea  of  correction  of  schoolboy,  736. 

EXCESSIVE  DISTRESS. 

count  in  case  for,  533.^ — See  Distresses — Sheriff. 

EXCESSIVE  LEVY. 

case  against  a  sheiifF  for. — See  Sheriff,  615. 

EXCHANGE.— See  Bills. 

count  in  assumpsit  en  a  contract  of.  111. 

^chen  must  declare  specially  for,  id,  n.  (i). 
count  in  promises  on  warranty  of,  205. 
plea  that  the  defendant  delivered  goods  in,  306. 

EXCUSE. 

of  proferl,  35,  u.  (:). 

of  notice  of  bill  of  exchange,  87,  n.  (b). 

EXECUTED  CONSIDERATION. 

will  only  support  promise  implied  by  law,  48,  n.  (q),  and  201,  n.  (r). 

EXECUTION. 

case  for  maliciously  issuing,  for  larger  sum  than  due,  585. 

case  against  a  sheriff  for  false  return  on  writs  of.— See  Sheriff,  612. 

by  a  landlord  for  removing  goods  on  an  excculioii  without  satisfying  a  year's  rent,  615. 

pleas  in  case  by  sheriff'  sued  for  breach  of  duty  on. — See  Sheriff,  670—672. 

pleas  in  trespass  by  a  sherift"  justifying  under  process  of,  740,  747,  771. 

for  arrest,  740. 

for  seizing  goods,  747. 

entering  house,  i^c,  771. 
replications  to,  by  assignees  of  a  bankrupt,  747,  748. 

EXECUTORS  AND  ADMINISTRATORS. 

commencements  and  conclusions  of  declarations  by  and  against,  9,  10,  15. 
by  an  administrator,  9. 

with  the  will  annexed,  id. 

of  goods  left  unadminisleied,  10. 
during  the  minority  of  an  executor,  id. 
by  husband  and  wife  administratrix,  11. 
against  an  administrator,  iil. 
by  an  executor,  15. 

may  declare  as  such  on  general  process,  3,  (e). 
by  a  surviving  executor,  15. 

against  an  executor,  or  husband  and  wife  executrix,  id. 
.']  K  2 


854  INDEX. 

EXECUTORS  AND  ADMINISTRATORS— conthnieti. 

Declarations  in  assumpiit  by. 

the  common  indebitatus  count  by,  112. 
second  count,  laying  promise  to  plaintiff,  113. 
on  causes  of  action  accruing  after  the  death,  id. 

when  may  declare  as  executor,  ISc.  on  such  a  contract,  id,  n.  (a), 
for  rent  when  the  death  happened  in  the  middle  of  the  quarter,  114. 
for  work  done  partly  by  testator  and  partly  by  executors,  id. 
by  an  executor  against  the  executor  of  an  attorney  for  negligence,  70. 

On  bills. — See  Bills. 

executor  of  drawee  v.  acceptor,  90 — 96. 

second  count  laying  promises  to  testator,  91. 
administrator  of  drawer  v.  acceptor,  id. 
indorsee  of  executor  of  drawer  v.  acceptor,  92. 

of  administrator  of  drawer  v.  acceptor,  id. 

Assumpsit  against. 

against  an  administrator  for  not  receiving  goods  sold  by  intestate,  115. 
common  count  against  an  executor,  id. 
second  count  laying  promise  by  executor,  116. 

when  an  executor  is  liable  as  such  for  funeral  expenses,  189,  n.  (s). 
count  against  an  executor  on  causes  of  action  accruing  after  the  death,  116. 

when  exectitor  may  be  sued  as  such,  id.  n.  (g). 

ichen  liable  for  funeral  expenses,  id. 
against  an  executor  on  his  special  promise,  117. 
by  the  drawer  of  a  bill  against  the  executor  of  the  acceptor,  91. 
executor  of  the  maker  of  note — counts  by  and  against,  171. 

Pleas  in  assumpsit, 

plea  in  abatement  of  non  joinder  of,  213. 

when  executors  chargeable  for  rent,  6^0.,  307,  n.  (/;). 
non  assumpsit  by,  307. 

ejf'ect  of,  and  inexpediency  of  pleading  in  reference  to  costs,  id.  n.  (g). 
non  assumpsit  except  as  to  part,  and  plene  administravit.  307. 
that  defendant  not  executor,  308. 

evidence  for  plaintiff  on  this  plea — ordering  funeral  not  sufficient,  id.  n.  (s). 

plea  that  plaintiff  not  executor,  id, 
plea  of  plene  administravit,  309. 

evidence  on  this  plea  for  plaintiff,  id,,  obs. 

what  plea  admits,  id. 

whether  probate  stmnp  admits  assets  to  amount  covered  by,  id. 
replication  that  defendant  had  assets,  with  issue,  &c.,  where  debt  not  denied,  310. 
replication  that  defendant  received  assets  after  commencement  of  suit,  311. 
issue,  where  plea  denying  debt  and  plene  administravit,  and  plaintiff  takes  judgment 

on  latter  plea  of  future  assets,  id. 
plea  of  plene  administravit  prajter,  312. 

plea  of  outstanding  judgment  debt,  &c.,  and  plene  administravit  praeter,  id. 
replication  that  testator  satisfied  the  judgment  and  that  it  is  fraudulently  kept  up,  313. 
plea  of  judgment  recovered  against  an  executor,  and  payment  thereon  after  action 
brought,  id. 

law,  &)C.  of  executor  preferring  one  creditor  to  another,  id.  u,  (I). 
replication  thereto  that  judgment  fraudulent,  315. 
plea  of  retainer  by  an  executor  for  his  own  debt,  id, 
replication,  denial  of  the  debt,  id, 
replication  that  defendant  was  executor  de  son  tort,  316. 
form  of  judgment  by  cognovit  against  an  executor,  id. 

plea  by  executor,  that  testator  died  before  breach  of  agreement  declared  on,  id. 
executor  de  son  tort,  replication  that  defendant  is,  id, 
plea  of  set-off  in  actions  by  and  against  executors.— See  Set-off,  398,  399. 

Debt. 

declarations  in  debt  by,  426. 
pleas  by,  in  debt,  455. 

Covena7it. 

when  chargeable  on  leases,  478,  n,  (/{),  and  n.  (m). 

declarations  by  and  against,  on  leases,  482. — See  Leases. 
Replevin. 

avowry  by  executors  for  rent  due  to  their  testator,  696,  and  see  694,  n.  (d),  695,  d.  (h). 
Trover. 

counts  in  trover  by  and  against,  682, 
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EXECUTORS  AND  ADMINISTRATORS— cojui/u/erf. 

Trespass. 

ratification  of  a  distress  by,  695,  n.  (fc). 
count  in  trespass  by,  for  injury  to  real  property  oC  testator,  709,  n.  (t). 

EXECUTORY  CONSIDERATION  IN  ASSUMPSIT. 

not  denied  by  non  assumpsit,  221,  222,  226.  — See  Non  Assumpsit. 

EXPULSION  FROM  A  HOUSE. 
trespass  for,  711. 
should  be  new  assigned,  wlien,  id.  n.  (e). 

EXPULSION.— See  Affray— House— Trespass. 
Frovi  a  house, 

pleas  in  trespass  justifying,  726,  728,  729. 

when  entni  peaceable,  there  must  he  request  to  leave,  121 ,  n.  (i). 
plea  sliovving  forcible  entry,  id.,  728. 
from  a  public  iiouse,  select  vestry,  police  office,  railway,  &c.,  728,  729. 
of  a  servant  from  his  master's  house  which  he  refused  to  leave,  729. 
of  a  trespasser  from  a  railway,  id. 

EXTENT. 

case  for  maliciously  issuing,  585. 

EXTORTION.— See  Bailiff— Sheriff. 
case  for  libel  imputing,  to  a  proctor,  572. 
debt  against  a  bailiff  for,  415. 
debt  against  a  sheritl'  for,  426. 

summary  remedy  against  a  sheriff'  for,  612,  obs. 
case  against  a  sheriff  for,  616. 

against  bailiffs  for  extortion  on  a  distress,  539. 

EXTRA  VIAM.— See  Way. 
new  assignment  of,  768. 

FACTOR. — See  Agent — Broker — Master,  &c. 

plea  to  goods  sold  that  defendant  bought  them  of  plaintiff's  factor  against  whom  he  has  a 
set-off,  399. 

FAILURE  OF  CONSIDERATION  IN  ASSUMPSIT. 

when  denied  by  general  iiSHe,  219,  230,  385,  obs. — See  Non  Assumpsit— Sat.e  of  Goods. 

FAILURE  OF  CONSIDERATION. 

on  a  bill,  pleas  of,  281  to  283— Sec  Bills. 

FAIRS. — See  Market. 

custom  to  erect  stalls  on  a  commoii  at,  759. 

FALSE  IMPRISONMENT.— See  Arrlst— Assault— Imprisonment— Trespass. 
trespass  for,  706. 

what  amounts  to,  id,,  obs. 

distinction  beliceen  giving  in  cliarge  and  slating  f  ids  to  policemen,  id, 
trespass  lies  for  detention  after  previous  lauful  imprisonment,  id. 
but  not  for  preventing  plaintiff  going  in  a  particular  direction,  id. 
pleas  in  trespass  justifying,  726,  729,  740. 

FALSE  REPRESENTATIONS.— See  Fraud— Deceit— Warranty. 

FALSE  RETURNS.— See  Sheriffs. 
case  against  sheriffs  for,  612. 
pleas  by  sheriff  sued  for,  670. 

FARMS.— See  Landlord  and  'I'fsant. 

counts  in  assumpsit  for  bad  cultivntion  of,  151 — 155. 
pleas  thereto,  354—356. 

FARRIER. 

count  against,  in  promises,  for  not  using  due  care  in  treating  a  horse,  117. 

FEED  OF  CATTLE. 
count  for,  62. 

FEES. 

count  by  arbitrator  for,  75. 

when  physician's,  recoverable,  62,  n.  (</). 
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FEIGNED  ISSUE.^ 
form  of,  118. 

the  old  form  may  be  used,  Lucas  v.  Butcher,  15  L.  J.  186,  C.  P. 

FELON. 

assumpsit  for  reward  promised  for  apprehending,  175. — See  Reward. 
plea  lo  a  bill  that  plaintiff  is  a  convicted  felon,  288. 
case  for  libel  imputing  that  plaintiff  is,  568.—  See  Libel. 

for  maliciously  procuring  warrant  to  arrest  plaintiff  for,  586. 
picas  in  trespass  justifying  imprisoning  plaintiff  on  suspicion  of  being,  729. — See  Ar- 
rest— Imprisonment — Trespass. 

distinction  between  powers  of  arrest  for  felony  between  constables  and  others,  729,  obs.. 

FENCES. 

case  for  not  keeping  the  adit  of  a  mine  properly  fenced,  521. 
plea  of  defect  of,  in  trespass,  745,  763. 

FEROCIOUS  DOGS,  592,  662,  745.— See  Mischievous  Animals. 

FERRY. 

case  for  disturbance  of,  546. 

FIAT  IN  BANKRUPTCY.— See  Assignees— Bankrupt. 
case  for  maliciously  issuing,  586. 

FIDELITY.— See  Clerk. 

count  on  a  guarantee  for  the  fidelity  of  a  clerk,  124. 

FIERI  FACIAS. 

case  against  sheriff  for  false  return  on. — See  Sheriff,  612. 

pleas  by  a  sheriff  for  breach  of  duty  on,  670. 

plea  by  sheriff,  &c.  under,  justifying  entering  house  and  seizing  goods,  771. 

the  like,  for  seizing  partnership  property,  773. 

the  like,  when  execution  founded  on  an  award,  774. 

the  like,  under  process  of  inferior  courts,  id. 

replication  lo  pleas  of  justification  under  a  fi.  fa.,  id. 

when  de  injuria  can  be  replied,  id. 

motive  when  put  in  issue  by  that  replication,  775,  obs. 
that  a  writ  of  error  was  allowed  before  execution,  id. 

FINE  FOR  CONTEMPT  OF  COURT. 

plea  in  trespass  justifying  distress  for,  763  ;  and  see  Frost  v.  Lloyd,  16  L.  J.  13,  Q.  B. 

FIRE  POLICIES. 

pleas  on,  339  to  342.— See  Policy. 

FIRM.— See  Partners. 

how  to  be  designated  in  declaration  on  a  bill,  81,  n.  ((). 

FISHERY. 

case  for  disturbance  of,  546. 
plea  in  trespass  respecting,  764. 

FIXTURES.— See  Landlord  and  Tenant— Waste. 
indeb.  count  for  value  of,  113. 

law,  6\c.,  id.,  obs. 
case  by  purchaser  of  a  lease  against  vendor  for  fraudulently  selling,  549. 
case  against  tenant  for  removing,  559. 

law,  <5)C.,  as  to  removing,  559,  n.  (n). 

trover  will  not  lie  for  fixtures,  id. 
plea  in  case  for  removing,  that  they  were  put  up  by  tenant  for  the  purposes  of  his  trade, 

653. 
to  the  like  that  they  were  put  up  by  screws  and  for  ornament  only,  653,  n.  (u). 
replication  that  the  terms  of  the  demise  forbad  the  removal,  654. 

Footpath. 

case  by  a  reversioner  for  improperly  making,  tlirough  his  close,  609. 
plea  in  trespass  justifying  under  '-ight  to,  782,  n.  ((/). — See  Wav. 

for  and  on  ACCOUNT. 

plea  that  bill  indorsed  or  accepted  for  and  on  account  of  a  debt,  289,— See  Bill  taken, 
&c. 
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FORBEARANCE  TO  DEFENDANT.— 5ee  Guarantee. 
counts  in  assumpsit  for,  119. 

oa  defendant's  promise  to  pay  debt  and  costs,  if  piainlift'  would  suspend  actioa  against 
him,  id. 

xchen  forbearance  a  good  consideralion,  1 19,  n.  (vi). 
against  obligor  of  a  bond  on  forbearance  of  assignee  to  sue  him,  120. 
the  like  by  the  grantee  of  warrant  of  attorney,  id. 

on  forbearance  to  an  attorney  in  not  proceeding  to  make  a  rule  absolute  against  him,  id. 
by  proprietor  of  coach  on  defendant's  promise  to  pay  money,  if  plaintiff  would  forbear 

running  an  opposition  coach,  121. 
plea  of  denial  of  debt  forborne,  317, 
that  plainlilfdid  not  forbear,  ike,  id. 

FORCIBLE  ENTRY. — See  Arrest — ENritv,  &c. — Iiiprisonment — Trespass. 
pleas  in  trespass  justifying  entry  into  real  property,  750  to  756. 

FOREIGN  ATTACHMENT, 
plea  of,  317. 

FOREIGN  BILLS. 

counts  on,  96. — See  Bills. 

plea  denying  presentment  or  notice,  271. — See  Bills. 

FOREIGN  JUDGMENT. 

count  in  assumpsit  on,  146. 

plea  to  an  action  on,  that  defendant  not  served  with  process,  347. 
a  foreign  Judgment  on  the  merits  is  conclusive,  id, 

FORFEITURE.— See  Eviction. 

plea  to  action  for  rent  that  plainliff  entered  on  premises  before  rent  due  by  virtue  of 

forfeiture,  351. 
covenant  by  lessee  v.  under-lessee  for  incurring,  435. 
plea  that  plaintifl' committed,  in  covenant  for  rent,  497. 

of  shares  in  a  public  company,  cannot  be  pleaded  in  action  for  calls,  461,  obs. 

FORGERY. 

case  for  libel  imputing,  to  plaintiff,  569. — See  Libel. 

plea  in  trespass  justifying  imprisonment  on  ground  of,  735. — See  Arresi- — IwrRisoN- 
MENT — Trespass. 

FORMER  RECOVERY,     it?  Judgment  UEcovERtD. 
plea  of,  in  trespass,  715. 

FORMS  OF  ACTION. 

tiarinnce  between  v:rit  and  decLiralion  in,  4. 
demurrer  for  misjoinder  of,  33. 

FOUNDATIONS  OF  A  HOUSE.— St-e  Case -Nuisancj;. 
case  for  undermining,  594  to  597. 
the  like  by  a  reversioner,  609,  obs. 
pleas  in  case  in  actions  for  disturbing,  663. 

FRAUD. — See  Deceit — Sale  of  Goods — Warha.stv. 

grosi  negligence  in  taking  bills  dots  nut  amount  lo,  283,  n.  (f/). 

Declarations. 

in  asumpsit  for,  200  to  205. — Sre  VVARn.wTy. 

Pleas  in  assumpsit. 

to  actions  on  warranties,  410. 

fraud  must  be  specially  pleaded  in  assumpiit,  317  ;  and  see  Sale  of  Goods,  230. 

cannot  be  given  in  evidence  under  plea  of  ustiry,  id. 

particulars  of  fraud  need  not  be  set  out  in  plea,  318. 

what  is  fraud,  318,  obs. 
plea  that  agreement,  ixc  ,  was  obtained  by  fraud,  318. 
replication  in  denial,  id. 

that  acceptance  or  indorsement  of  bill  obtained  by  fraud,  283. 
the  like,  and  that  plainlirt' look  it  with  notice  or  without  value,  &i.c.,  id. 

In  debt. 

plea  of,  to  debt  on  a  specialty,  455. 
the  like  to  debt  on  simple  contract,  id. 
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TRAVD— continued. 
Declarations  in  case. 

declarations  for  libels  imputing.— See  Liuel. 

for  deceitful  warranties,  Sec,  546,  obs. 
law  of  caveat  emptor,  546,  obs. 
tchen  an  action  will  lie  for  false  representations,  id. 
against  the  seller  of  goods  for  a  false  warranty,  547. 

foreihibiting  false  samples  ofgoodsand  therebu  inducing  plaintiff  to  buy,  547,  n.  (d). 
on  a  xvarrantii  that  mamfactured  goodi  fit  J  nr  purpose  for  which  bought,  id. 
for  selling  a  mamfactured  rope  which  broke,  id. 
for  using  fraudulent  means  to  prevent  plaintiff  discovering  unsoundness  in  a  horse 

sold,  547. 
the  like  of  copper  faHened  vessel,  547,  n.  (f). 

for  deceit  in  selling  a  picture  as  painted  by  a  particular  master,  548. 
for  misrepresenting  value  of  a  surgeon's  business  sold  to  plaintiff,  id. 
the  like  of  a  public  house,  548,  n.  {g). 
of  a  baker  s  business,  id. 
of  a  potato  salesman,  ;</. 
for  selling  a  policy  of  insurance  whicli  had  been  fraudulently  effected,  549. 
for  falsely  representing  to  the  purchaser  of  a  lease  and  fixtures,  that  the  latter  were 

the  vendor's  property,  552, 
by  an  auctioneer  against  his   employer  upon  his  implied  warranty  that  he  had 
authority  to  sell  the  goods  put   up  to   auction,  showing  that  the  true   owner 
recovered  the  value  against  the  plaintiff,  553, 
for  falsely  pretending  to  be  the  principal  (defendant  being  only  agent),  and  thereby 

inducing  plaintiff  to  accept  hills,  id. 
for  accepting  a  bill  as  agent  of  the  drawee  without  his  authority,  per  <juod  plaintiff 

sued  the  latter  as  acceptor  and  failed  in  his  suit,  id. 
for  falsely  pretending  to  a  person  who  had  sold  goods  to  plaintiff,  that  defendant 
had  a  lien  thereon,  and  thereby  inducing  such  person  to  withhold  the  goods  from 
plaintiff,  id. 
for  falsely  pretending  to  have  authority  from  plaintiff's  debtor  then  in  custody  to 
make  an  arrangement  for  him,  and  thereby  inducing  plaintiff  not  to  charge  the 
debtor  in  execution,  id. 
by  a  slieriff  against  the  plaintiff  in  a  former  suit,  for  falsely  representing  that  certain 
goods  belonged  to  the  defendant  in  such  former  suit,  and  thereby  inducing  the 
sheriff  to  seize  them  in  execution,  wherebv  he  was  sued,  &c.  by  the  real  owner, 
554. 
by  a  sheriff  against  an  attorney  for  falsely  representing  that  a  prisoner  was  another 
man  (against  whom  the  sheriff  had  detainers),  and  thereby  inducing  the  sheriff 
to  detain  him,  id. 
by  a  bailiff  for  falsely  representing  goods  as  liable  to   distress,  showing   special 

damage,  id. 
for  seUiog  a  falsely  warranted  gun  to  A,,  for  the  use  of  the  plaintiff,  which  afterwards 

burst  and  injured  plaintiff,  id. 

for  employing  an  agent  to  sell  a  house  who  falsely  represented  that  it  was  rate  free,  id. 

for   falsely  representing   to  A.,  who   had  agieed  to  purchase  a   public-house  for 

defendant,  the  amount  of  its  receipts,  A.  having  afterwards  (with  the  knowledge  of 

the  defendant)  communicated  such  representation  to  plaintiff,  who  was  thereby 

induced  to  become  the  purchaser,  id. 

against  the  director  of  a  bank  for  making  a  false  report  as  to  its  solvency,  and 

thereby  inducing  plaintiff  to  purchase  shares  in  it,  id. 
for   falsely  representing   the   state   of  the   Norwich    Union    Insurance   Company, 

whereby  plaintiff  was  induced  to  insure  in  ii,  555. 
for  falsely  representing  to  plaintiff  that  the  pattern  of  some  handkerchiefs  which  he 
had  sent  to  defendant  was  a  registered  one,  and  that  defendant  would  be  proceeded 
against  for  the  piracy,  and  thereby  inducing  damage  to  plaintiff,  555. 
for  falsely  representing  that  a  claim  of  a  third  person  on  government  would  be  paid, 

and  thereby  inducing  plaintiff  to  advance  money  to  such  third  party,  id. 
for  false  representations  as  to  the  character,  &c,  of  third  persons,  id. 
tvhen  case  lies,  555,  obs. 
malice  need  not  in  such  case  be  proved,  id. 
representation  must  be  in  writing,  id. 
iignalure  of  agent  insuficient,  id. 
for  inducing  the  plaintiff  to   supply  a  third   person   with    goods  by   a   fraudulent 

misrepresentation  of  his  circumstances,  556, 
for  inducing  the  plaintiff  to  employ  an  agent  not  trustworthy,  id. 
for  imitating  the  labels  which  plaintiff  put  on  the  reels  on  which  his  thread  for  sale 
was  wound,  id. 
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FRAUD — continued. 

Pleas  in  case, 

obs.  on,  650. 

effect  ojnot  guilty,  639,  640. 

statute  of  Frauds  cannot  be  pleaded,  id. 
plea  denying  the  bargain  and  sale  in  case  for  false  warranty,  651. 

defence  of,  in  actions  against  sherifs,  771,  n.  (y) 

FRAUDS,  STATUTE  OF. 

how  far  contract  of  guarantee  affected  by,  123,  obs. 

may  he  given  in  evidence  under  nan  assumpsit,  111. 

or  not  guilty  in  case,  640. 
but  no  defence  where  contract  eiecutory,  318. 

FRAUDULENT  CONVEYANCES. 

debt  for  penalties  for  making,  427. 

how  sheriff' may  take  advantage  of,  771,  n.  ()•). 

FREIGHT.— 6Ve  Agent. 

indeb.  count  for,  99. — See  Carrier. 

when  freight  pro  rata  recoverable,  99,  n.  (r). 

FRIENDLY  SOCIETY.-6'ee  Loan  Society. 
declaration  by  treasurer  of,  14. 

FRIVOLOUS  DEMURRER. 

■wlien  set  aside,  28,  n.  (x). 

FUNERAL  EXPENSES. 

count  by  undertaker  for,  189. 

uhen  executor  liable  for,  189,  n.  (s).  and  see  308,  n.  («)• 

FUNDS. — See  Bankers — Stock. 

FRAUDULENT  REMOVAL.— See  Distress. 

of  goods,  plea  in  trespass,  justifying  distress  for,  762. 

FREEHOLDER. 

justification  in  trespass  by  a  tenant  under. — See  Trespass. 
title  should  be  traced  to  the  freeholder,  481,  n.  (c). 

GAME. 

plea  in  trespass  justifying  hunting  over  plaintiff's  close  by  reservation  in  a  deed,  764. 

GAMING. — See  Illegal  Consideration,  326,  327. 

pleas  in  assumpsit,  statutes  relating  to,  and  general  obs.  319  ;  and  see  Addenda. 
plea  to  money  had,  &.c.  that  it  was  deposited  with  the  defendant  to  abide  the  result  of  an 

illegal  lottery,  id. 
various  forms  of  pleas  to  a  bill  on  tlie  statute  of  Anne,  that  it  was  given  on  a  gaming 
consideration,  id. 

GAS  RENT. 

plea  in  trespass  justifying  distress  for,  762. 
replication,  no  summons  before  conviction,  id* 

GENERAL  ISSUE,  PLEA  OF. 

demurrer,  because  plea  amounts  to,  39. 

in  promises. — 6eeNoN  Assumpsit,  232. 

in  debt. — See  Nunquam  Indebitatus,  440. 

in  covenant. —  See  Non  est  Factum,  489,  443. 

in  detinue. — See  Non  Detinet,  502. 

in  case. — See  Not  Guilty,  642. 

in  replevin. —  See  Replevin,  692. 

in  trespass. — 5ee  Not  Guilty,  714. 

in  ejectment. — See  Ejectment,  792. 

GOODS.— .See  Fraud— Illegality,  &c.— Sale  or  Goods. 
common  count  in  promises  for  goods  sold,  45. 
special  counts  for  not  accepting,  not  delivering,  A:c.  176  to  184. 
pleas  to  actions  for  not  accepting,  not  delivering,  385. 
case  by  a  reversioner  for  injuring,  610. 

GOODWILL  OF  A  BUSINESS, 
indebitatus  count  for,  122. 
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GOODWILL  OF  A  BUSINESS— mainnerf. 

on  an  agreement  not  to  exercise  trade  within  certain  limits,  123. 
covenant  on  a  deed  not  to  practise  as  a  surgeon  within  certain  iiraitSj  471. 
case  for  misrepresenting  value  on  sale  of,  548,  n.  (g). 

GOVERNESS. 

case  for  slander  of,  575. — See  Libel. 

GRANT.— 5ee  Way. 

GRAVEL.— See  Way. 

case  for  causing  accident  by  placing,  on  a  public  load,  519. 

GROSS  NEGLIGENCE. 

in  taking  stolen  bills  of  exchange,  no  defence  unless  jury  find  fraud,  2iZ,  n.(rf). 

GROUND  RENT. — See  LANDi-onn  and  Tenant — Rent. 

case  by  tenant  v.  landlord,  for  not  indemnifying  his  agent,  561. 
•payment  of,  to  superior  landlord,  699,  n.  (6). 

GROUNDS  OF  DEMURRER. 

to  be  stated  in  the  margin  thereof,  28,  n.  (j). 

GROWING  CROPS. 

case  for  selling,  under  a  distress  for  rent,  545. 

GUARANTEE. — See  Forbearance — Indemnity. 
count  against  a  del  credere  agent,  61. 
Declarations  in  assumpsit. 

how  far  affected  by  Statute  of  Frauds,  123,  obs.  and  see  n.  (»•). 
continuing  guarantee,  123,  n,  (s), 
on  a  guarantee  for  the  fidelity  of  a  clerk,  124. 

for  the  rent  of  a  house  let  by  plaintiff  to  a  third  person,  id. 

for  the  payment  by  defendant  of  a  debt,  if  plaintiff  would  release  a 

third  person  from  prison,  125  and  128. 
for  the  payment  of  rent,  if  plaintiff  would  withdraw  distress,  125. 
to  bankers,  for  a  customer's  account,  126. 

and  another  form.  Chapman  v.  Sutton,  15  L.  J.  166,  C.P. 
for  payment  of  debt,  &;c.  in  consideration  of  plaintiff  forbearing  to 

execute  a  fi.  fa.  127. 
by  husband  and  wife,  on  promise  to  render  third  party  or  pay  debt,  id. 
on  defendant's  promise  to  pay  debt  of  third  person  if  plaintiff  would 
not  sue  him,  128. 
the  like,  if  plaintiff  would  suspend  proceedings  on  a  cognovit,  id. 
the  like,  if  plaintiff  would  give  up  a  lien  on  goods,  129. 
the  like,  by  a  receiver  in  chancery,  in  consideration  of  forbearance  of  debt,  id. 
Pleas  in  assumpsit,  and  general  observatioiis  thereon,  321. 
what  denied  by  mm  assumput,  id. 
plea  that  plaintiff  did  not  supply  goods  under  the  guarantee  according  to  its  terms,  id. 
how  to  pleiid  when  credit  given  different  from  that  guaranteed,  321,  n.  (  g),  (Ji). 
plea  that  the  credit  was  unreasonable,  321. 
plea  that  the  principal  paid  the  price,  322. 

should  be  pleaded  when  guarantee  not  a  continuing  one,  id.  n.  (fc). 
plea  that  guarantee  discharged  by  new  agreement  with  defendant  for  a  different  mode 

of  deahng,  322. 
plea  that  the  principal  was  not  indebted,  323. 
plea  of  discharge  by  taking  a  composition  from  the  principal,  and  replication  that  it 

was  taken  with  plaintiff's  consent,  id. 
plea  that  the  guarantee  was  altered  by  being  converted  into  a  specialty  without  de- 
fendant's consent,  id. 

GUARDIANS. — See  Overseers. 

of  the  poor,  may  sue  in  their  corporate  capacity,  14,  n.  (h). 

GUEST.— See  Innkeeper. 

case  by,  against  an  innkeeper  for  loss  of  goods,  558. 

for  turning  him  out  of  the  inn,  id. 
GUN.— See  Case— Fraud. 

case  for  selling  a  falsely  warranted  gun  to  A.  for  the  use  of  plaintiff,  which  burst  and 

injured  plaintiff,  554. 
case  for  setting  spring  guns,  601. 

for  injury  by  a  gun  being  intrusted  to  an  unfit  person,  id. 
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HABERE  FACIAS  POSSESSIONEM.— Sse  Sheriff. 

case  against  a  slieriff  for  not  executing,  witliin  a  reasonable  time,  615. 

HACKNEY  COACHMAN. 

case  by,  against  a  legistr.ir  for  def  icing  his  licence,  517,  obs. 

against  a  cabman  for  losing  the  luggage  of  a  passenger,  525.— 6'ee  Carriers. 

HATCH. — See  Case — Watercourse. 
case  for  removing,  from  a  stream,  630. 

HAY  STACKS.— 5ee  Carelessness— Case. 

case  against  a  railway  company  for  negligently  firing,  521. 
for  negligently  constructing,  whereby  it  ignited,  id. 

HEDGES.— See  Fences,  745,  763. 

HEIR. 

count  in  assumpsit  by  heir  of  lessor  v.  assignee  of  the  lease,  151. 
covenant  by  heii  of  lessor  v.  lessee,  479. 

HEIRS  AND  DEVISEES. 

declaration  in  covenant  against  an  heir  and  a  devisee,  471. 

pleas  by,  in  covenant,  492. 

riens  per  descent,  id. 

replication  tliereto  that  he  had  assets,  493. 

riens  per  devise,  id. 

HERIOT.— See  Copyiiolber. 

plea  in  trespass  justifying  seizure  of,  766. 

HIGHWAY.— See  Way. 

case  for  placing  gravel  on,  519. — See  Carelessness — Nuisance. 
right  of  way  pleaded,  775- — See  Way. 

HIRE. 

indebitatus  count  in  assumpsit  for,  129. — See  Bailee. 
against  the  hirer  of  goods,  for  carelessness,  130. 

against  a  coach  proprietor,  for  refusing  to  receive  coaches  on  hire,  according  to  agree- 
ment, !c/. 

law  of,  forms,  &)C.  in  case  of  servants,  8)0.  161. 
case  against  a  hirei  of  carriages,  f»:c.  for  not  taking  care  of  them,  517. 

of  a  steam  vessel,  for  employing  it  for  an  illegal  purpose,  id. 
plea  denying  the  letting  to  hire,  644. — See  Bailees. 

liability  of  owner  of  carriage  hiring  it  for  the  day,  522,  obs. 

HOLDING  OVER.— S«e  Landlord  and  Tenant. 
debt  for  double  value  against  tenant  for,  429. 

HORSE, 

assumpsit  against  farmer,  for  not  taking  care  of.— See  Fraud — Warranty. 
case  for  breach  of  warranty  of,  547. 
pleas  thereto,  650. 

HORSE  AND  CART. 

case  for  leaving,  unattended  in  street  whereby,  6ic.  521. 

HORSE  MEAT. 

indebitatus  count  for,  131. — See  Agistjient,  62. 

HORSE  RACE.— See  Gajiing. 

plea  that  bill  given  to  abide  the  result  of,  319. 

HOTEL  KEEPER. 

case  against. — See  Innkeeper. 

for  losing  goods  of  guest,  refusing  to  receive  guest,  turning  him  out,  kc.  558. 

HOUSE. 

case  for  negligence  in  pulling  down  a  house  adjoining  plaintiff's,  594. 
for  obstructing  access  to,  id.— Set  Access. 
for  nuisances  to  — See  Nuisance. 
trespass  for  breaking  and  cnteiing,  710. 
for  pulling  down,  id.  n.  (x). 
for  an  expulsion  from,  711. 
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HOUSE  AGENT.-See  Frai  d. 

case  for  employing  one  who  made  false  representations,  554. 

HOUSE.  DEFENCE  OF.— See  Arrest— Imprisonment— Trespass. 
pleas  in  trespass  justifying,  on  the  ground  of,  738,  740. 

HUNDRED. 

on  7  &  8  Geo.  4,  c.  31,  against  the  hundred,  to  recover  compensation  for  damage  done 

to  plaintiff's  house,  &c.  by  rioters,  557. 
pleas  in  actions  against,  651. 

HUNTING. 

plea  in  trespass  justifying,  764. 

HUSBAND  AND  WIFE.- 6ee  Coverture. 

commencements  of  declarations  by  and  against,  16. 

Declarations  in  assumpsit. 

common  indebitatus  count  for  goods  sold  by  wife  before  marriage,  131. 
second  count  laying  promise  to  plaintiff  after  marriage,  132. 
indebitatus  count  by  husband  and  wife  administratrix,  133. 

on  bill  drawn  by  wife  before  marriage  v,  acceptor,  95. 
against  husband  and  wife  for  goods  sold  to  her  before  marriage,  1 33. 
count  on  bill  of  exchange  accepted  by  her  before  marriage,  95. 
count  by,  on  a  note  payable  to  wife  dum  sola,  172. 

Pleas  in  assumpsit. 

when  marriage  should  be  denied  by  special  plea,  actions  by,  227. — See  Coverture. 

adultery,  separation,  that  things  supplied  not  necessaries,  &;c.  may  he  shown  under 
non  assumpsit,  230,  324. 
plea  of  non  assumpsit  in  action  against  husband  and  wife,  324,  456. 

plea  should  be  special,  if  defendants  not  married,  324,  n.  (r), 
plea  in  abatement  of  coverture  of  defendant,  214. 

of  plaintiff,  213. 
plea  in  bar  of  plaintiff's  coverture  at  time  of  contract,  455. 
plea  of  husband's  or  wife's  discharge  under  insolvent  act,  324,  n.  (r). 

Debt. 

plea  of  plaintiff's  coverture  in  debt,  454,  455. 

plea  of  never  indebted  by  husband  and  wife  in  action  for  debt  incurred  by  wife  dum 
sola,  456. 

Case. 

declaration  for  criminal  conversation,  557. 

plaintiff  must  prove  a  valid  marriage,  557,  n.  (/). 

new  county  courts  have  no  jurisdiction  in  this  action,  id, 
plea  thereto,  denying  the  marriage  of  plaintiff,  651. 

effect  of  not  guilty,  640. 
plea  to  action  of  slander  by,  denial  of  the  marriage,  obs.  655,  and  see  651. 

r7-oi;er. 

counts  in  trover  by  and  against,  679,  n.  (a). 

Trespass. 

count  in  trespass  for  crira.  con.  707. 
by  husband,  for  assault  on  wife,  708. 
the  like,  by  husband  and  wife,  id. 

1^USBANDRY. — See  Landlord  and  Tenant — Waste. 

counts  on  promises  against  tenant  for  bad  husbandry,  151 — 154. 

HYPOTHETICAL. 

demurrer  to  plea  for  being,  38. 

IDENTITY. 

of  plaintiff'  with  party  suing,  2. 

of  defendant  with  party  accepting  bill  need  not  be  proved,  267,  n.  (/). 
plea  by  indorser  of  bill,  that  plaintiff  and  drawer  were  the  same  persons,  289; 

IDIOCY.— See  Lunacy,  362. 
how  an  idiot  should  sue,  3. 
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ILLEGAL  CONSIDERATION.— See  Fraud— Gaming— Usury. 

Pleas  in  Assumpsit. 

general  observations  upon  sudi  pleas,  325. 
to  a  bill,  tliat  it  was  given  to  induce  a  petitioning  creditor  to  abandon  a  fiat  in  bank- 
ruptcy, 325. 
the  like,  for  the  abandonment  of  an  insolvent  petition,  334. 
to  a  note,  that  it  was  given  for  money  lent  to  game  with,  id.  but  see  obs.  319. 
to  the  like,  that  it  was  given  to  secure  plaintiff  a  secret  advantage  over  other  creditois 

of  the  defendant  in  a  composition  arrangement,  296. 
to  a  check,  that  it  was  given  for  a  gambling  consideration,  327. 
thelike.  toabill,  317,  318. 
to  an  action  for  money  had,  &c.,  that  it  was  deposited  to  abide  the  result  of  an  illegal 

lottery,  327. 
to  money  lent,  that  it  was  lent  to  induce  the  abandonment  of  a  petition  against  the 

return  of  a  member  of  parliament,  id. 
to  a  declaration  for  not  opening  a  theatre,  that  it  was  illegal  under  10  Geo.  2, 

c.  28,  id. 
to  covenant  for  rent,  that  the  premises  were  let  to  boil  tar,  contrary  to  the  building 

act,  id. 
to  an  action  for  use  and  occupation,  that  the  land  was  let  to  deposit  night  soil  on, 

contrary  to  a  local  act,  id. 
that  a  promise  to  pay  money  was  to  stifle  a  prosecution   for  an  oflTence  of  a  public 

nature,  id.,  and  see  Fivaz  v.  Nicholas,  15  L.  J.  C.  P.  125. 
to  an  action  for  work,  iS:c.,  that  it  was  a  farce  of  an  immoral  tendency,  411. 
that  a  note  was  given  for  stock-jobbing,  328. 
that  sale,  £cc.  of  goods  was  illegal  for  want  of  a  permit,  id. 
the  like,  for  being  sold  on  a  Sunday,  387. 
the  like,  for  being  sold  contrary  to  the  tippling  act,  400. 
that  a  London  broker  was  not  licensed,  328. 

of  an  illegal  agreement  to  antedate  the  indentures  of  a  surveyor's  apprentice,  id, 
to  an  attorney's  bill,  plea  of  maintenance,  id. 
that  plaintiff  not  certificated,  inrollcd,  &c.  251 — 253. 

Debt. 

plea  that  bond  given  in  consideration  of  future  cohabitation,  456. 
replication  thereto,  id. 

distinction  between  past  and  future  cohabitation,  456,  n.  (g;). 

promise  not  under  seal,  in  consideration  of  past  cohabitation,  not  valid,  id, 
plea  of  usury  to  a  bond,  466. 

IMITATING  TRADE  MARKS.— See  Case— FiiAuo-rAXENr. 
case  for,  556.  , 

IMMATERIAL  ISSUES, 
costs  of,  27,  obs. 
demurrer  for  raising,  by  plea,  38. 

for  including,  in  a  traverse,  42. 

IMPOSSIBILITY  OF  PERFORMANCE. 
no  defence  in  covenant,  499. 

IMPOUNDING.— See  Distkess. 
when  complete  on  a  distress,  544. 

IMPRISONMENT. 

trespass  for,  706. — See  Affray — Arrest — Assault — False  Imprisonment — Peace, 
Breach  of — Trespass. 

Justification  of,  in  Trespass. 

affrays,  726  ;  assaults,  727,  and  730,  obs. 

requisites  of  plea  justifying  an  arrest  for  an  affray,  738,  n.  (y). 

Defence  of  Possession  of  Property. 

cannot  be  justified  merely  because  party  rejuses  to  leave  house,  726,  738,  n.  (o). 
or  assault  or  resist  dej'endant  in  turning  him  out,  727,  n.  tj). 
plea  showing  plaintiff  came  in    the  night  time   to  defendani'.s  house,    and  refused  to 

leave,  738. 
the  like,  showing  that  he  caused  a  riot,  738,  n.  (»)■  and  740. 

For  Misdemeanors,  727. 

for  an  assault  and  affray,  id. 

for  trespassing  on  a  railway,  729. 
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IMPRISONMENT-con«t»ued. 
for  mutiny  abroad,  735. 

by  overseers,  plaintiff  being  a  dangerous  lunatic,  id. 
under  metropolitan  police  act,  for  abusive  language,  734. 

for  wantonly  ringing  door  bell,  740. 

For  felony ,  or  suspicion  thereof,  729. 

distinction  between  constables  and  others  as  to  poiuer  of  arrest,  729,  obs. 
plea  of  justification  for  suspicion  of  crime  must  show  grounds  of  suspicion,  730,  obs. 
justification  should  not  be  pleaded  unless  can  be  proved,  731,  obs. 
distinction  between  felonies  and  misdemeanors  as  to  power  of  arrest,  730,  obs. 
plea  that  plaintiff  was  suspected  of  burglary,  734. 

of  stealing  a  gun,  id. 
of  stealing  a  horse,  735. 
plea  that  plaintiff  had  forged  an  acceptance,  id. 
pleas  justifying  under  civil  process,  740 — 742. 
under  a  writ  of  ca.  sa.  740. 
under  a  capias  issued  by  a  judge,  id. 
under  a  writ  of  detainer,  and  subsequent  pleadings,  741. 
to  serve  plaintiff  with  a  writ,  id. 
by  an  attorney,  id. 

under  an  attachment  out  of  Q.  B.  id. 
under  an  attachment  out  of  Chancery,  id. 
under  a  commitment  for  contempt  of  the  Bankruptcy  Court,  id. 
replication  de  injuria  absque  residuo  causae,  742. 

that  the  judgment  was  set  aside  by  rule  of  court,  id. 
that  the  execution  creditor  gave  the  sheriff  notice  not  to  execute  the 
writ,  id. 
pleas  justifying  under  criminal  process,  id. 

under  a  judge's  warrant,  on  an  iodiclraent  for  peijury,  id, 
under  the  malicious  trespass  act,  743. 

INCOME  TAX. 

plea  of  payment  of,  to  superior  landlord,  699,  n.  (d). 

INCONSISTENT  CONTRACT  TO  THAT  DECLARED  ON. 

may  be  shown  under  non  assumpsit,  221. 

INCONSISTENT  DATES. 

demurrer  for  inconsistent  dates  in  a  declaration,  32. 
the  like,  in  a  plea,  32,  n.  (s),  and  39. 

INDEBITATUS  COUNTS  IN  ASSUMPSIT, 
common  counts,  45. 
in  debt,  412. 

INDEMNITY.— See  Bond— Clerk— Guarantee. 
counts  in  assumpsit  on,  133,  n.  (n). 
•when  common  count  suffices,  id. 
when  cause  of  action  accrues,  id. 
by  marshal  of  Q.  B.  if  he  would  allow  prisoner  to  live  within  rules,  133. 
by  acceptor  of  accommodation  bill  for  not  indemnifying  him,  134. 
by  a  surety,  for  not  inderanifying  on  a  maltster's  bond  given  to  the  crown,  id. 
upon  an  indemnity  if  plaintiff  would  defend  an  action  for  defendant,  137. 
the  like,  to  defend  a  vicar's  equity  suit  lor  tithes,  id.,  n.  (s). 
by  a  sheriff's  officer,  if  he  would  sell  goods  seized  under  a  fi.  fa.,  siiowing  special 

damage,  138. 
by  assignor  v.  assignee  of  lease,  for  not  indemnifying  him  against  the  covenants  with  the 

superior  landlord,  140. 
on  an  indemnity  to  a  distraining  broker,  if  he  would  seize  privileged  goods,  id. 
the  like,  for  seizing  goods  when  no  rent  due,  id. 
on  a  ouarantee  to  pay  notes  or  surrender  maker  to  be  taken  in  execution,  141. 

Pleas  and  obs.  in  assiimpsit,  328, 

plea  that  defendant  did  indemnify,  id. 

plea  of  payment  of  a  sum  in  satisfaction,  whilst  damages  unliquidated,  329. 

Debt. 

pleas  to  an  indemnity  bond. — See  Bond. 
non  damnificatus,  452. 
payment  of  damages  on,  453. 

law,  S>c,  oj'  indemnity  bonds,  452,  D,  (/). 


INDEX.  866 

INDEMNITY— continuerf. 

Covenant. 

count  on  a  deed  of  indemnity  for  breach  of  its  provisions,  472. 

by  assignor  of  lease  against  assignee,  483. 

by  mortgagor  v.  purchaser,  for  not  indemnifying  against  mortgagee,  484,  n.  (i). 

when  case  the  proper  remedy,  id. 
pleas  to,  in  covenant,  denying  that  liabilities  were  incurred,  493. 

Case. 

landlord  and  tenant,  561,  558. 

ease  bii  tenant  V.  landlord  for  not  indemnifying  him  against  distress  for  ground  rent, 
561. 
assignor  v.  assignee  of  lease  for  not  indemnifying  for  breaches  of  covenant,  id. 
vihen  covenant  does  not  lie  in  such  case,  id, 

INDENTURE.— S^e  Covenant— Debt— Leases— Mortgage. 

INDICTMENT. 

plea  of  an  illegal  agreement  to  abandon,  327. 

case  for  maliciously  preferring,  against  plaintiff,  566. 

action  maintainable,  if  any  assignments  of  perjury,  &;c.  unfounded,  586,  n,  (z). 

INDORSEE  V.  ACCEPTOR  OF  BILL— 5ee  Bills. 
count  by,  82. 
pleas  thereto,  267. 

INDORSEE  OF  NOTE. 

counts  by  and  against,  168,  169. 
pleas  thereto. — See  Bills — Notes. 

INDORSEMENTS  OF  BILL. 

consequence  of  not  stating  all  in  declaration,  82,  n.  (s). 
how  to  state  indorsements  by  firm,  81,  n.  (t). 

of  part  of  bill,  82,  n.  (a), 
by  married  xcoman,  id. 
plea  denying,  267. — See  Bills. 

INDUCEMENT. 

not  denied  by  non  assumpsit,  217. 
wlien  admitted  in  pleading,  656,  n.  (z), 

INFANCY. 

commencement  of  declaration  by  an  infant,  15,  and  see  16,  n.  (r). 

the  like,  against  an  infant,  id. 

plea  of  the  defendant's  infancy,  329. 

replication,  denial  of  tlie  infancy,  330. 

evidence,  &;c.  on  this  issue,  luhen  action  on  a  bill,  330,  n.  (^b). 
Hppneplication  that  action  partly  for  necessaries,  with  nol  pros  of  residue,  330. 

law,  (Sj-c.  and  meaning  of  tenn''^^iL■cessar^es,"  330,  n.  (f),  331,  n.(/i). 
rejoinder,  that  the  goods  were  not  necessaries,  331. 

that  the  defendant  confirmed  his  promise  after  full  age,  /'/. 

law,  tSjC.  and  course  of  evidence  on  this  issue,  id.  n.  (i), 

new  promise  before  writ  must  he  proved,  332,  n.  (/c). 
plea  of,  to  debt  on  bond,  456. 

deed  of  an  infant  voidable,  not  void,  id. 

plea  of,  in  case,  when  a  defence,  652, 

INFERIOR  COURT.— See  Court— Conscience,  Court  or,  298. 
commencements  of  declarations  in,  18. 
the  like,  in  causes  removed  from,  id. 

plea  in  trespass  by  bailiff  of,  justifying  under  allachmenl  out  of,  748. 
the  like,  justifying  under  process  out  of,  774. 

INFORMER. 

commencement  of  declaration  by,  16 — See  Statutes. 

INITIALS  OF  NAME. 

allegation  necessaru  in  declaration  on  bill,  81,  n.  (q),  and  see  id.  n.(t). 
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INNKEEPERS. 

case  against,  at  the  suit  of  his  guest,  for  loss  of  goods,  558. 
for  refusing  to  receive  a  traveller,  id, 
for  turning  a  guest  out,  id. 
plea  that  plaintiff  did  not  bring  the  goods  into  the  inn,  652. 

INNUENDO,  565.— 5ce  Libel. 

INSOLVENCY.— See  Libel,  and  the  next  liile. 
case  for  libel,  impulinR,  679. 
plea  that  it  is  true,  658. 

INSOLVENT  DEBTOR.— See  Assignees— Bankrupt— Set-off. 
indebitatus  counts  by  assignees  of,  65,  66. 

pleas  ill  assumpsit,  and  general  obs.  inactions  against  insolvents,  322. 
evidence  to  prove  the  discharge  under  the  act,  obs.  id, 
what  it  extends  to,  id. 

consequences  of  debt  not  being  scheduled,  id.  and  258,  n.  (p). 
plea  of  defendant's  discharge  under  the  insolvent  act,  1  &  2  Vict.  c.  110..  338. 
replication,  denial  of  the  discharge,  id. 
plea  to  a  bill,  that  the  consideration  was  a  debt  discharged  by  insolvency,  334. 

when  discharge  extends  to  bill  in  hands  of  third  party,  334,  n.  (e). 
plea  to  a  bill  that  the  consideration  was  to  induce  the  drawer  to  forego  opposition  to 

defendant's  discharge  under  insolvent  act,  334. — See  Bills. 
plea  of  the  plaintiff's  discharge  under  the  insolvent  act,  335. 
replication  that  plaintiff  sues  only  as  trustee  of  a  party  to  whom  debt  assigned,  id,,  and 

see  264,  n.  (c). 
plea  that  defendant  was  discharged  under  insolvent  act,  and   that  his  debt  was   not 

scheduled  at  plaintiff's  instance,  335. 
plea  of  defendant's  petition  and  discharge  under  5  &  6  Vict.  c.  116.. 257. — See  Bank- 
rupt, and  Addenda. 
replication  to  a  plea  of  set-off,  the  plaintiff's  discharge  under  the  insolvent  acts,  294. — 
See  Set-off. 

INSTALMENTS. — See  Bills — Promissouy  Notes. 
count  on  a  note  payable  by,  169. 

the  like,  when  times  for  payment  of  some  only  have  elapsed,  id. 
indorsee  may  sue  on  such  7iotes,  id.,  n.  (e)  and  (  /"). 

INSUFFICIENT  PLEDGES. 

case  against  sheriff  for  taking,  in  replevin,  615. 

INSURANCE. 

against  an  agent  for  not  eflecting,  511. — See  Agent. 

INSURANCE  COMPANY. 

case  for  falsely  representing  the  state  of,  and  thereby  inducing  plaintiff  to  insure  in  it,  554, 

INSURANCE,  POLICY  OF. 

count  in  assumpsit  upon  cargo  of  a  ship,  141. 
against  an  insurance  office  on  a  life  policy,  144. 

pleas  in  assumpsit  and  general  obs,  in  actions  on  policies,  336. 

Marine  policies,  336  to  339. 

plea  denying  the  plaintifl's  interest  in  the  goods  when  lost,  id, 

denial  that  goods  were  damaged  or  lost,  id. 

that  damage  was  an  average  loss  within  exception  in  policy,  337. 

denial  that  a  ship  was  lost  by  perils  of  the  sea,  id, 

that  plaintifl' did  not  incur  expenses  alleged,  id. 

that  the  ship  was  not  seaworthy,  338. 

improperly  deviated,  id. 
that  ship  was  to  be  surveyed,  and  if  necessary  repairs  not  done,  risk  to  cease,  id, 
concealment  of  material  facts,  id. 
replication,  denial  of  unseaworthiness,  id. 

of  deviation,  id. 
plea  of  a  custom  between  broker  and  underwriters  to  settle  loss  by  crediting  broker 
with  it,  339. 

Fire  Policies,  339—342. 

denial  that  goods  were  burnt,  339. 

that  plaintiff  would  not  produce  proof  of  loss,  id. 
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INSURANCE,  POLICY  OF— continued. 

that  plaintiff  did  not  give  notice  of  loss,  340. 
account  of  loss,  id. 
that  there  was  fraud  in  plainiifF's  account  of  loss,  id. 
that  plaintiff  made  a  false  affidavit  of  his  loss,  34 1 . 
replication,  denial  that  plaintiff  required  to  piove  loss,  jJ. 
denial  of  fraud,  id. 
denial  that  affidavit  was  false,  342. 

Life  Policies,  342—346. 

plea  thai  the  answers  of  the  medical  referees  were  untrue,  342. 
that  the  declaration  as  to  health  of  assured  was  false,  344. 

not  signed  by  usual  medical  attendant,  id. 
plea  that  a  material  fact  was  not  communicated,  345. 

law,  Sfc.  as  to  concealment  of  facts,  345,  n.  (q). 

plea  that  a  known  malady  was  not  communicated,  346. 

the  policy  was  obtained  by  fraud,  id. 

Covenant. 

declaration  on  a  policy,  472. 

for  not  paying  premium';,  485. 

INSURANCE  BROKER.— Sfe  Agi;nt— Broker. 
indebitatus  count  for  brokerage  and  premiums,  141. 
against,  for  not  giving  notice  of  his  inability  to  effect  an  insurance,  id, 
indebitatus  count  for  brokerage,  and  for  underwriter's  premiums,  141. 
case  against,  for  not  effdcting  insurance,  511. 

INTEREST. 

of  debt,  damases  laid  in  declaration  should  cover,  48,  n.  (g). 
indebitatus  count  for,  47. 

when  it  should  he  inserted,  46. 
usurious. — See  Usury. 

in  land  or  goods,  when  plea  claims,  de  injuria  cannot  be  replied,  717,  718. — See  De  In- 
juria. 
in  policies  of  assurance,  how  averred,  143,  and  141,  n.  (i). 
plea  denying,  336. 

INTESTATE. — See  AniviiNisTRATORS — Executors. 

INTOXICATION. 

plea  that  defendant  was  intoxicated  when  he  signed  a  bill,  306. 

INVENTION.— See  Copyright— Fraud— Patent. 

IRONY.— See  Libel. 

case  for  slander  spoken  ironically,  568,  n.  (/)• 

IRRIGATION.— See  Watercourse. 

case  for  wrongfully  interrupting  a  right  of,  631. 

ISSUES  IMMATERIAL.— See  Immaterial  Issues,  28,  37,  42. 

JOINDER  IN  DEMURRER.— See  Demurrer. 
form  of,  29. 

JOINT  AND  SF.VERAL. 

promissory  note,  how  to  declare  on,  167,  n.  (n). 

when  a  covenant  is,  467. 

release  to  one  of  joint  and  several  debtors  dischargei  both,  383. 

JOINT  TENANCY.— See  Partners- Tenancy  in  Common. 
cannot  be  pleaded  in  trover,  684. 

JUDGE. 

order  of,  debt  on  an  award  on,  416. 

for  arrest,  case  for  maliciously  procuring,  581,  586. 
justification  of  imprisonment  by  sheriff  under,  740. 
warrant  of,  justification  of  imprisonment  under,  742. 
PART  II.  3  L 
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JUDGMENT,  FOREIGN, 
count  in  assumpsit  on,  146. 
on  decree  of  foreign  Court  of  Equity,  147. 
plea  to,  tl'.at  defendant  not  served  with  process,  347. 
when  foreign  j  ndgment  is  conclusive,  347,  obs. 

JUDGMENT. 

when  may  be  signed  by  default,  20,  21,  obs. 

prayer  of,  when  necessary  in  a  plea,  S^c,  19,  notes  (t/)  and  (s),  and  21,  n.  (/). 
debt  on,  427,  obs. 

lies  on  foreign,  inferior  Courts,  Courts  Baron,  6fc.  S;c.,  427,  obs. 

when  plaintiff  will  get  costs  of  action  on,  id. 
declaration  on  a  judgment  of  a  superior  Court,  427. 
plea  to,  nul  tiel  record,  457. 

payment,  hut  not  accord  and  satisfaction,  may  be  pleaded  to,  457,  n.  (r). 
replication,  tiel  record,  457. 

the  like,  where  judgment  recovered  in  another  Court,  id. 
plea  that  judgment  satisfied  by  taking  defendant  iu  execution,  458. 
replication  that  ca.  sa.  was  irregular,  id. 
plea  of  set-off  on  a  judgment,  393. 

replication  in  trespass  to  plea  justifying  under,  that  judgment  set  aside,  742. 
to  the  like,  that  judgment  founded  on  a  fraudulent  warrant  of  attorney,  747. 
plea  by  executors  that  other  creditors  have  recovered  a  prior  judgment. — See  Executors, 
312. 

JUDGMENT  RECOVERED. 

pleas  of,  in  assumpsit,  and  general  observations,  347. 

when  former  judgment  recovered  a  defence,  347,  obs. 

date  of  judgment  to  be  stated  in  margin,  id. 
plea  of  judgment  recovered,  348. 
the  like",  by  assignees  of  a  bankrupt,  id, 

plea  that  in  a  former  action  defendant  paid  a  sum  into  Court  in  satisfaction,  349. 
plea  that  the  debt  was  due  from  defendant  and  A.  B.,  and  judgment  recovered  against 

A.  B.,  id. 
replication  of  nul  tiel  record,  id. 

the  like,  when  plea  slates  judgment  of  another  Court,  id. 
plea  of,  in  case,  652. 

in  trespass,  715. 

a  recovery  against  a  co-trespasser  is  a  bar,  id. 

JUSTICE  OF  THE  PEACE. 

case  for  maliciously  making  false  charge  before,  588. 

for  libelling. — See  Libel. 

remand  by,  should  be  stated  as  special  damage  in  trespassfor  imprisonment,  707,  n.  (p). 
tender  of  amends  in  actions  against,  673. 
plea,  no  notice  of  action,  737. 
form  of  notice  of  action,  &c. — See  Notice  of  Action — Appendix  I. 

JUSTICE'S  WARRANT. 

plea  in  trespass  justifying  imprisonment  under,  733. 
demand  of  copy  and  perusal  of,  795. 

JUSTIFICATION. — See  Arrest— Distress— Landlord  and  Tenant,  &c. — Libel — Im- 
prisonment— Replevin — Trespass. 

LABELS. 

case  for  imitating,  556. 

LACHES  ON  A  BILL. 

plea  that  defendant  discharged  by,  292. — See  Bills,  &c.— Notice. 

LADING,  BILL  OF. — See  Agent— Broker — Ships. 
case  against  captain  of  a  ship  on,  527. 
count  in  assumpsit  on,  99. — See  Carrier. 

when  conclusive  evidence  against  shipowner,  105,  n.  (i). 

LAND.— See  Trespass. 

count  for  trespass  on,  711. 

LAND  AGENT. 

commission  due  to,  51,  n.  (a). 
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LANDLORD  AND  TENANT— See  Broker— Distress— Leases. 

Counts  in  Assumpsit. 

the  common  count  for  use  and  occupation,  147, 

when  sustainable,  147,  obs. 

by  whom,  id. 

if  written  agreement,  must  be  produced  by  plaintiff  and  stamped,  id. 

unless  plaintiff  can  get  throuoh  his  case  ivithuut,  id. 
indebitatus  count  lor  use  of  lodgings,  148. 
for  tillages,  188, 
for  crops,  1 10. 
special  count  for  nonpayment  of  rent,  148. 

against  a  tenant,  on  his  express  agreement,  for  disrepair,  &c.  149. 
for  not  using  premises  in  a  tenant-like  manner,  id. 

liability  of  yearly,  ^'c.  tenants  to  repair,  149,  n.  (h). 

what  implied  from  mere  relation  of  landlord  and  tenant,  id. 

damages  for  not  being  able  to  relet  recoverable,  149,  n.  (i). 

distinction  between  voluntary  and  pernmsive  xoaste,  150,  n.  (i)- — See  Waste. 
against  a  tenant  (for  not  repairing)  who  held  over  on  same  terms  as  a  former  lease, 
150. 

law,  8)C.  of  tenants  holding  over,  150,  obs. 
similar  form  against  a  new  tenant  who  came  in  on  terras  of  old  holding,  150. 

how  to  charge  assignees  of  termors,  bankrupts,  dSfc,  150,  n.  (m). 
for  not  putting  plainiitf  into  possession  of  premises  let  to  him,  151. 
similar  form,  defendant  having  no  title  to  demise,  id. 
by  heir  of  lessor  v.  assignee  of  lease  for  disrepair,  id. 

for  not  fallowing,  removing  manure,  &c.,  and  yielding  up  premises  deteriorated,  con- 
trary to  agreement,  id. 
for  not  cultivating  according  to  custom  of  the  county,  154. 

when  custom  applies,  154,  n.  (g). 

evidence  of  breach  of,  155,  n.  (s). 
for  not  delivering  up  possession,  whereby  superior  landlord  recovered  double  rent, 

156. 
by  tenant  against  landlord  for  not  furnishing  house  pursuant  to  agreement,  157. 
the  like,  for  nol  allowing  for  oflf-going  crops,  id. 
on  a  guarantee  for  payment  of  rent  if  plaintiff  would  withdraw  distress,  125. 

how  this  contract  is  affected  by  the  Salute  of  Frauds,  I'JS,  n.  (y). 
by  an  executor  for  rent,  wiiere  the  death  happened  in  the  middle  of  a  quarter,  114. 
against  a  landlord  by  a  distraining  broker  on  his  indemnity,  for  seizing  goods  when 
no  rent  due,  140. 

Pleas  in  Assumpsit. 

what  non  assumpsit  denies,  222. 

tenant  holding  over,  original  lease  denied  by,  id. 

but  not  tenancy  when  action  by  assignee,  <5fc.,  id. 

surrender,  eviction,  8jc.,  when  denied  by,  id. 

tenancy  and  amount  of  rent  due  denied  by,  when  pleaded  to  use  and  occupation,  id. 

mortgagee  compelling  defendant  to  pay  rent  to  him,  id. 
plea  that  demise  was  subordinate  to  grant  of  easement,  and  was  not  under  seal,  350. 

that  defendant  should  give  up  premises  and  landlord  abandon  the  rent,  id. 
law,  &;c.  of  surrender,  350,  n.  (a). 

that  landlord  entered  on  premises  in  consequence  of  forfeiture  committed  by 
defendant,  351. 

of  discharge  under  title  paramount  in  assignees  of  plaintiff,  an  insolvent,  id. 

of  eviction,  id. — See  Eviction. 

of  partial  eviction,  wherefore  defendant  quitted,  352. 

that  pirt  only  of  rent  claimed  was  due,  id. 

of  notice  to  quit  befoie  rent  due,  353. 

that  rent  satisfied  under  distress,  id. 

to  special  declaration,  denial  of  tenancy,  354. 

that  defendant  kept  premises  in  repair,  id. 

that  defendant  used  premises  in  tenant  like  manner,  355. 

denial  of  breaches,  for  not  properly  cultivating  farm,  id. 

denial  of  custom  of  the  country,  id. 

that  defendant  cultivated  accoiding  to  custom  of  the  country,  35fi. 

Declarations  in  Uebt. 

when  landlord  mat/  maintain  debt  on  a  lease,  obs.  42B. 
declaration  in  debt  on  a  demise  under  seal,  not  showing  the  indentuie,  428. 

preferable  to  use  and  occupation,  because  venue  cannot  he  chon^id,  id,  u.  (p). 

3  L  ^ 
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LANDLORD  AND  TE^AKF— continued. 

by  a  landlord  for  double  value,  for  holding  over,  429. 

how  this  action  should  be  brought  by  joint-tenants,  8jC.  id.  n.  (5). 

Pleas  in  Dtht. 

ohs.  on  pleas  to  debt  on  a  demise,  459,  obs. 

effect  of  general  issue,  221 ,  459. 

eviction,  payment  of  ground  rent,  8^c.  may  be  pleaded,  459,  obs. 

so  assignment  of  term  to  one  from  whom  rent  accepted  id. 

assignee  may  plead  assignment  of  term  generally,  id. 

payment,  when  no  defence,  459,  460. 

liability  of  executors,  assignees,  Sfc.  id. 

Declarations  in  Covenant. 

on  leases,  473  to  485. — See  Leases. 

Pleas  in  Covenant. 

on  leases,  494  to  497. — See  Leases. 

Declarations  in  Case. — See  Disthesses — Fixtures — Reversion — Waste. 
for  illegal  distresses,  532  to  545. 

when  case  will  lie  for  wusle,  558,  obs. 
7nortgagee  of  lessee  for  years  may  maintain,  id. 
]>ermissive  waste  does  not  lie  against  yearly  tenant,  id. 
commissive  waste,  when  lies  against  tenant,  id. 
as  to  what  is  waste,  id. 
declaration  for  inclosing  waste  land,  559,  n.  (m). 
for  opening  door  in  a  wall,  id. 

by  incoming  v.  ofigoing  tenant,  for  not  leaving  a  third  of  crops,  &c.  id, 
by  a  landlord,  for  voluntary  waste,  by  injuring  the  premises,  and  taking 
down  and  removing  the  plaintiff's  fixtures,  559. 
for  inclosing  waste  land,  part  of  the  premises  demised,  id.,  n.  (?n). 
for  opening  door  in  a  wall  demised,  id. 

by  an  incoming  against  an  outgoing  tenant,  for  not  leaving  a  third  of 
crop,  id, 
landlord  v.  tenant,  for  not  taking  care  of  furniture,  560. 
for  removing  fixtures,  559,  n.  (n). — See  Fixtures. 
tenant  v.  landlord,  for  not  indemnifying  him  against  a  distress  for  ground 

rent,  561. 
by  the  assignor  against  the  assignee  of  a  lease,  for  not  indemnifying  him 

against  the  breaches  of  covenant  after  the  assignment,  id. 
by  a  tenant,  not  bound  to  repair,  against  his  landlord,  who  had  com- 
menced repairing,  for  not  doing  the  repairs  in  a  proper  manner,  id. 
by  a  lodger  against  his  landlord,  for  obstructing  him  in  the  use  of  the 

bell,  &c.  562. 
by  tenant  v.  landlord,   for  not  indemnifying    him   against  distress   for 

ground  rent,  561. 
by  a  tenant  against  a  landlord  for  maliciously  charging  him  with  having 

wilfully  damaged  his  premises,  589. 
by  a   landlord  against  a  sheriff,  for  removing  goods  taken  in  execution 

without  satisfying  a  year's  rent  due,  615. — See  Sheriff. 
against  a  sheriff,  for  not  taking  a  replevin  bond,  615. 

Pleas  in  Case. 

effect  of  not  guilty,  640. 

to  a  count  for  injuring  reversion,  denial  of  possession  of  property  by  tenant,  653. 

dental  that  reversion  was  in  plaintiff,  id, 
landlord  r.  tenant,  for  waste,  plea  denying  the  tenancy,  id, 
that  fixtures  were  put  up  by  tenant  for  trade,  id. 
replication  that  terms  of  demise  forbad  removal,  654 
pleas  by  sheriff,  sued  for  removing  goods  in  execution  without  satisfying  a  year's 

rent,  672. 
no  notice  of  rent  due,  id. 
no  such  rent  due,  id, 
denial  that  tenant's  goods  taken  under  writ,  id. 

that  execution  debtor  not  tenant  to  plaintiff,  id. 
Replevin. 

distress  may  be  for  one  cause  and  avowry  for  another,  696,  n.  (m). 
how  to  frame  avowries  for,  694,  n.  (d). 
what  avowries  allowed  together,  id. 
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denial  of  landlord's  reversionary  interest  a  good  plea  in  bar,  695,  n.  (h). 

ratification  of  a  distress  hy  landlord  or  executor,  695,  n.  (k),  and  699,  n.  (i). 

distress  after  tenancy  has  expired,  695,  n.  (It). 

avowrq  when  rent  partly  due  from   intestate  and  partly   due  after  his   death, 
694.  n.  (d). 

tenant  cannot  dispute  landlord's  title,  698,  n.  (a). 

but  man  diiiiute  derivative  title,  when,  id. 

or  show  that  the  landlord  s  title  has  expired,  id. 

effect  (f  eviction  upon  landlord's  title  to  rent,  id. 

paument  of  rent  to  party  having  title  paramount,  699,  n.  (6). 
denial  of  landlord's  reversionary  interest,  700. 
that  the  goods  distrained  were  privileged,  701. 
tender  of  the  rent  before  impounding,  id. 

Trespass. 

declaration  for  entering  a  house  and  distraining  goods,  710. 
plea  justifying  under  a  distress  for  rent,  760. — See  Distress. 
replication  denying  the  tenancy,  761. 

that  the  goods  were  privileged,  id. 
that  the  plaintiff  had  no  leversiooaiy  interest,  id. 
eviction,  abandonment  of  distress,  &c.  id. 
plea,  fraudulent  removal  of  goods,  762. 
replication,  lemoval  before  tent  due,  id. 

plea  justifying  expulsion  of  a  tenant  holding  over  possession,  728. 
pleas  by  landlord,  jusifving  entering  into  real  property,  750  to  756. 

to  a  house,  because  it  was  let  on   terms  that  tenant  was  to  repair,  which  he 

omitted  doing,  755. 
the  like,  because  rent  unpaid,  752,  n.  (s). 
to  a  farm,  for  breach  of  conditions  of  cultivation,  and  for  mortgaging  the  lease, 

756. 
by  incoming  tenant,  id, 

into  a  dwellinghouse  under  a  power  in  a  deed,  id. 
replication  making  landlord  tiespasser  ab  initio  for  conveiting  goods,  &c.  id. 
plea  justifying  entering  premises  under  the  Small  Tenements  Recovery  Act,  766. 

LAND  TAX. 

plea  of  payment  of,  699. 

LEASES.— See  Landlord  AND  Tenant. 

count  in  assumpsit  by  assignor  v.  assignee  of,  for  not  indemnifying  against  the  covenants 
with  the  superior  landlord,  140. 

Covenant, 

observations  in  actions  nf  covenant  bu  lessor  v.  lessee,  473. 

must  show  legal  title,  or  equitable  interea,  and  covenants  in  gross,  id. 

venue,  when  local,  id. 
covenant  by  lessor  v.  lessee,  for  nonpayment  of  rent,  id. 

for  not  paying  taies,  id.,  n.  (e). 
on  a  demise  of  railway  shares,  id. 

when  leases  must  be  by  deed,  474,  n.  (g). 

term  should  he  stated  in  covenant  on  a  lease,  474,  n.  (p). 

exceptions  in  the  lease,  when  to  be  stated,  474,  n.  (</),  475,  n.  (s).  476,  d.  (a), 
and  477,  n. (g).  »       .tc 

covenant  by  lessor  v.  lessee,  for  not  repairing,  &c.  476. 

entry  of  lessee  for  years  need  not  he  stated,  476,  n.  (ft)» 

when  plaintiff  must  prove  commissive  waste,  476,  n    (c). 

repairing  covenants,  when  broken,  476,  n.  (d). 

age.  &:»•.  of  p'emises  to  he  considered,  477,  n.  (i).  and  n.  (e). 

dZinoges,  how  to  he  stated,  477,  n.  (/),  and  n.  (i). 

voluntarti  waste  must  he  u(Jii  mutively  stated,  477,  n.  (h). 
lessor  V.  assignee,  for  nonpayment  of  rent,  nonrepair,  &c.  478. 

liahilltl^  confined  to  period  whilst  defen-lant  assignee,  478,  n.  (k), 

cecutors,  underlessees,  mortgagees,  Hfc.  when  chargeable,  id.,  and  n.  (m). 
assignee  of  part  of  the  piemises,  478,  n.  (m). 
heir  of  lessor  v.  lessee,  479. 
devisee  of  lesf.or  i'   lessee,  id. 
form  since?  Will.  4  &  1  Vict.  c.  26.  .479,  n.(i). 
form  by  a  part  devisee  and  pail  heir,  for  a  penal  tent,  480. 
assignee  of  reversion  in  fee  v.  lessee,  id. 
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various  forms  of  title  pleaded,  480,  n.  (y). 

form  by  the  asbignee  of  the  reversion  v.  administrator  of  lessor,  id. 
assignee  of  a  termor  lessor  v.  lessee,  481. 

commencement  of  particular  estates  should  be  shown,  id.,  n.  (c). 
executor  of  a  termor  lessor  v.  lessee,  482. 

eiecutor  of  lessor  v.  executor  of  lessee,  id.,  n.  (d). 

the  like,  for  cutting  trees,  id. 

when  executors  may  sue  on  a  covenant,  482,  n.  (c). 
legatee  of  termor  lessor  v.  lessee,  483. 
lessee  v.  assignee  of  lessor,  for  not  killin<;  rabbits,  id. 
lessee  v.  assignee,  for  not  paying  rent  to  lessor,  id. 

lessee  v.  leiSor,fnr  breach  of  quiet  possession,  id.,  n.  (g). 
"  demise,"  "  grant,"  &c.  imply  this  covenant,  id,,  and  see  484,  n.  (J). 

form  by  mortgagor  v.  purchaser,  fur  not  indemnifying  against  mortgagee,  id. 

when  case  the  proper  remedy,  484,  n.  (i). 
lessee  v.  underlessee,  for  not  repairing,  whereby  forfeiture  incurred,  485. 
the  like,  whereby  lessor  sued  plaintiff  for  breaches  of  covenant,  id. 

Pleas  to,  in  Covenant,  494. 

that  defendant  paid  the  rent,  iff. 

tenancy  in  common,  id.,  n.  (/). 

plea  in  covenant  by  reversioner^  that  lessor  did  not  execute  the  lease,  id. 
eviction,  id. 
surrender,  id. 
that  defendant  did  repair,  494. 

thai  plaintiff  woula  not  provide  materials,  id.,  n.  (i). 
liability  under  covenants  to  repair,  id. 
replication,  id. 
by  assignee  of  a  lease  denying  assignment,  495. 

evidence  to  prove  defendant  assignee,  id.,  n.  (/). 
how  to  declare  when  only  part  assignment,  id, 
liability  of  eiecutor,  &;c.  as  assignee,  id. 
of  assignees  of  bankrupt,  id. 
plea  by  assignee,  assignment  over  before  breach,  496. 
liability,  &;c.  of  assignee,  in  such  case,  496,  n.  fm). 

plea,  setting  up  the  interest  of  a  third  party  not  joined  as  plaintiff,  498,  n.  (o), 
plea  that  premises  vested  in  defendant  and  another,  496. 

pleas  to  action  for  non  repair;  1,  that  it  occurred  through  third  party;  2,  that  rea- 
sonable time  not  elapsed  ;  3,  that  plaintiff  repaired  himself,  498. 
plea  to  action  for  rent  by  transferee  of  lease,  payment  to  transferor,  497. 
that  plaintiff  entered  under  clause  of  re-entry,  id. 
that   plaintiff  committed  a   forfeiture,  and   superior  landlord 
compelled  defendant  to  pay  rent  to  him,  id. 

Case. 

tenant  v.  landlord  for  not  indemnifying  him  against  distress  for  ground  rent,  561. 
assignor  v.  assignee  of  lease  for  not  indemnifying  against  breach  of  covenant,  id. 

LEASEHOLD  ESTATE. 

assumpsit  for  price  of,  sold,  192  to  194. — See  Vendors,  &c. 

•LEAVE  AND  LICENSE, 
plea  of,  in  covenant,  497. 

cannot  he  justified  by  parol  license,  id. 

but  such  parol  license  may  sometimes  show  that  there  has  been  no  breach  of  covenant,  id. 
plea  of,  in  trespass,  715. 

license  is  revocable,  unless  grant,  id. 

when  neio  assignment  to  be  replied,  id. 

revocation  of  license  should  be  replied,  716. 

form  of  replication  to,  id, 
plea  in  trespass  justifying  entering  into  real  property  under,  750  to  756.— See  Entuy — 
Trespass,  \c. 

LEE1\ 

plea  in  trespass  justifying  distress  under  authority  of,  763. 

LEGATEE. 

of  a  termor,  declaration  by,  in  covenant  i;.  lessee,  483. 

count  by,  against  an  executor  on  his  special  contract  to  pay  a  legacy,  117. 
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LESSOR  AND  LESSEE.— See  Landlord  and  Tenant— Leases. 

LEVY. 

case  against  a  sheriff  for  a  false  return  after.— See  Sherikf,  612. 

meaning  of  the  word  "  levied"  in  writs,  613,  n.  (  p  ). 
for  an  excessive  levy,  615. — See  Sheriff. 

LIBEL  AND  SLANDER. 

general  obs,  on  the  law  of,  562  to  567. 

verbal  slander  when  actionable  without  special  damage,  562. 

with  special  damage,  563. 
written  libel  when  actionable,  id, 
declaration  for  libel  or  slander,  mode  of  framing,  id. 

(a),  the  inducemetit,  id.  i 

(b),  the  colloquium,  564. 
(c),  the  publication,  id. 
(d),  statement  of  the  scandalous  matter,  id, 
(e),  the  innuendoes,  id. 
'  (f),  the  damage,  566. 

special  damage,  567  and  568,  n.  (h). 
malice  must  be  charged,  567,  n.  (/) 
libel  in  a  newspaper,  568,  n.  (e). 
ironical  libel,  568,  n.  (f). 
second  count,  568,  n.  (g). 
against  a  society  for  tlie  proieclion  of  trade  for  publishing  the  plaintiff's  name  in  a  list  of 

persons  who  were  deemed  swindlers  in  trade  by  the  society,  575. 
for  a  libel  on  plaintiff  as  surveyor,  &:c.  to  a  company,  id. 

as  a  civil  engineer  with  special  damage,  id. 
as  the  vendor  of  a  medicine,  id. 
by  a  servant  against  his  late  master  for  a  libel  wiiereby  plaintiff  lost  a  situation,  id. 
for  a  libel  in  giving  a  governess  a  false  character,  id. 
on  plaintiff  as  a  cook,  id. 
on  plaintiff's  title  to  an  estate,  id. 

Slander. 

for  verbal  slander  directly  charging  an  indictable  offence,  and  not  requiring  explana- 

tion  by  inducement,  575. 
for  slanderous  words  not  directly  accusing  the  plaintiff  of  an  offence  and  requiring 

the  aid  of  a  special  inducement,  576. 
for  slander  of  the  plaintiff  in  his  office,  id. 

in  his  profession,  577. 
in  his  trade  or  occupation,  id. 
form  imputing  dislionesty,  id. 
by  a  tradesman  for  words  imputing  that   he  would  be  in  the  Gazette  shortly,  not 

expressly  naming  him,  and  there  being  special  damage,  id. 
for  words  imputing  insolvency  to  bankers,  579. 

for  slander  imputing  lo  plaintiff,  a  tradesman,  that  he  had  spread  a  report  calculated 
to  injure  a  public  sale  by  another  tradesman,  whereby  the  latter  refused  to  deal 
with  the  plaintiff,  id. 
for  slanderous  words  spoken  of  plaintiff  as  clerk  of  a  company,  id. 
for  slander  of  the  plaintiff  as  chief  mate  of  a  merchant  ship,  id. 
for  a  libel  on  a  toll  collector  and  treasurer,  id, 
for  a  libel  on  an  assistant  overseer  imputing  false  accounts,  id. 
for  slanderous  words  of  a  coach  proprietor   and  seller  of  horses,  showing  special 

damage,  id. 
for  slandering  a  boarding-house  keeper  and  his  wife,  id. 
a  governess, id. 

a  journeyman  in  his  occupation   whereby   his  employer  discharged 
him,  id. 
Libel. 

for  libels  charoing  crimes,  567  to  569. 

for  a  libel  directly  charging  an  offence  and  not  requiring  any  inducement,  567. 

for  charging  a  gardener  with  larceny  in  stealing  plants,  ^c,  568. 

for  a  libel  in  a  newspaper  containing  a  report  of  legal  proceedings,  569. 

for  a  libel  upon  the  plainlitf  in  regard  to  the  evidence  he  had  given  as  d  witness 

under  a  commission  of  lunacy,  id. 
for  a  libel  imputing  forgery  or  fraud  in  obtaining  a  bill  of  exchange,  id. 
for  a  libtfl  not  directly  accusing  the  plaintiff  anil  requiring  a  special  inducement,  id. 
for  liheli  imputing  immoralitii  or  general  misconduct,  570. 

for  a  libel  charging  that'  the  plaintiff  obtained  money  by  unfair  play,  id. 
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for  imputing  tl\at  plainiifF  by  furious  driving,  &c.,  drove  his  carriage  against 

another  and  occasioned  deaih,  &c.,  570. 
for  imputing  to  the  plaintiff  unfair  practices  connected  with  horse  racing,  id. 
for  a  libel  charging  that  plaintiff  was  a  "  black  sheep"  with  an  innuendo,  id. 
for  libels  upnn  the  plaintiff  in  his  office,  id. 

for  a  libel  upon  plaintiff  in  his  office  of  mayor  imputing  peculation  in  regard  to 

charity  funds,  id. 
for  a  libel  on  a  justice  of  the  peace,  id. 
on  overseers  of  the  poor,  id. 
on  churchwardens,  id. 
on  an  alien  Turkish  dragoman,  id. 
for  libels  upon  the  plaintiff  in  his  profession,  id. 
for  a  libel  upon  an  attorney,  id. 

on  a  medical  man,  570,  n.  (q). 
upon  a  proctor  charging  extortion,  572, 
on  an  attorney  and  vestry  clerk  of  a  parish,  id. 
on  physicians,  id. 
for  libels  on  the  plaintiff  in  his  trade  or  occupation,  id. 
for  a  libel  on  a  railway  company,  id. 

on  a  banking  firm  charging  that  they  had  stopped  payment,  574. 
the  like  by  one  of  a  firm  for  a  similar  charge,  id. 
upon  plaintiff  as  a  stage  coach  proprietor,  id. 
charging  that  a  commercial  firm  were  a  swindling  concern,  id. 
slander  of  a  domestic  servant,  579. 
for  slander  imputing  to  a  pawnbroker  that   he  had  been  guilty  of  "  duffing" 

goods,  id. 
for  slander  of  a  butcher  in  his  trade  that  he  used  two  balls  to  his  steelyard,  id. 
by  a  policeman  against  a  magistrate  for  words  uttered  by  him  in  the  investiga- 
tion of  a  case   in  which  the  policeman  gave   evidence   whereby   plainlifT 
dismissed,  580, 
for  words  actionable  only  in  respect  of  special  damage,  id. 
for  slander  of  title,  id. 

Pleas. 

pleas  in  case  for,  655,  obs. 

privileged  communication  may  be  given  in  evidence  under  not  guilty,  id. 
plea  to  slander  by  hushand  and  wife,  denial  of  marriage,  id. 
what  are  privileged  cominmiicatinus,  id. 
as  to  when  a  libel  is  divisible,  657,  n.  (b). 

substance  of  libel  to  be  Justified,  not  mere  abuse,  id. 
when  a  comment  should  be  jiistijied,  658,  n.  (d). 
plea  to  an  action  for  slander  of  the  plaintiff  in  his  trade,  &c.,  denial  that  he  exercised 

such  trade,  656. 
plea  to  an  action  for  slander  actionable  only  by  reason  tf  special  damage,  denying 

the  special  damage  alleged,  id. 
plea  denying  an  inducement  which  gave  an  unusual  sense  to  words  used  by  the 

defendant,  id. 
plea  that  the  matter  published  is  true,  657. 

as  to  justifying  on  the  ground  of  truth,  id.  n.  (c). 
plea  justifying  a  charge  ol  insolvency  on  the  ground  that  it  is  true,  658. 
plea  that  plaintiff  was  a  swindler  as  charged  in  a  libel,  id. 
plea  to  a  declaration  for  a  libel  on  a  vendor  of  quack  medicines  that  the  matter  was 

true,  id. 
plea  to  a  libel  on  a  proctor  that  he  had  been  suspended,  659. 
plea  to  a  libel  on  an  attorney,  id. 

on  a  medical  man,  id, 
plea  that  plaintiff  did  keep  out  of  the  way  to  evade  process,  id. 

broke  into  defendant's  cellar  and  got  drunk,  id, 
plea  justifying  a  libel  imputing  polygamy,  id. 

plea  of  at)ology  and  payment  into  coait  under  6  &  7  Vict.  c.  92,  s.  2,  id. 
replication  de  injuria  in  an  action  lor  libel  and  slander,  660. 

LIBERUM  TENEMtiNTUM. 
plea  of,  in  trespas,  750. 

iis  effect  is  to  admit  plaintiff's  possession  on  some  part  of  locus  in  quo,  750,  obs. 

is  the  propi-r  plea  if  defeuduul  has  been  in  possession  twenty  years,  id. 
another  form  justifying  as  servant  of  the  freeholder,  751. 
replication  denying,  id. 

plaintiff'  should  new  assign  if  defendant  entered  in  a  violent  manner,  751,  n.  (9). 
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similar  plea  in  case  of  copyhold  property,  751,  n.  (r),  and  see  752,  n.  (j). 
replicalidn  denyinc;  authority  of  fieeholder,  751,  n.  (t). 

lewe  from  freelii>l<t';r  caiitiot  be  shmvn  under  it,  id. 
replication  staling  demise  by  defendant  to  plainiiff,  752. 

siniiliir  reiiliratinii  atatiiig  dimise  hu  dejeiidaiil's  agent,  752,  n.  (i). 

the  like  pleaded  hi)  way  of  estoppel ,  id. 

replication  of  copuhold  grant,  id. 
plea  that  defendant  was  tenant  to  the  freeholder,  giving  colour,  752. 

replicittion  of  entry  hecanse  rent  unpaid,  752,  n.  (s). 

the  like  hecanse  premises  not  repaired,  753,  n.  (6). 
replication,  denial  of  the  demise,  754. 

other  pleas  justifying  entry  into  real  property,  754  to  757. —  See  Entuy — Leave  and 
License — Trlspass. 

LIEN. 

count  on  a  guarantee,  if  plaintiflf  would  give  up.  129. 

must  he  specinlly  pleaded  in  detinue,  502,  obs. 

but  not  in  trover,  684,  685. 

or  in  trespass,  743,  obs. 
pleas  of,  in  detinue,  503  ;  law,  &c.,  503,  obs. 

by  a  tradesman  for  woik,  503. 

by  a  pawnbroker,  504. 

by  an  attorney,  id.— See  Attorney. 

by  a  wooifuller,  id. 

by  a  warehousekeeper,  505. 

by  agreement,  as  security  for  money  lent,  506. 

by  bankers,  505. 

by  agrtenient,  as  security  for  moneys  lent,  506. 
replications  to  pleas  of  lien,  507,  508. 

tender  of  the  lien,  507. 

law,  6^c.,  and  how  lien  waived,  507,  n.  (/i). 
release  of  the  debt  might  he  replied,  id. 

that  defendant  delivered  the  goods  to  a  third  person.  508,  and  id.,  n.  (i). 
effect  of  this  is  to  revive  owner's  right  of  possession,  508,  n.  (i). 

that  the  woik  was  done  under  separate  contracts,  id. 

denial  that  the  goods  were  delivered  on  the  terms  of  the  lien,  508. 
avowry  by  carriers  for  a  general  lien,  696. 
case  for  falsely  pretending  that  defendant  had  a  lien  on  goods  sold  to  plaintiff,  553. 

lien  may  be  shown  in  trover  under  plea  tf  not  possessed,  684,  n.  (i). 

also  in  trespass  under  similar  plea,  743. 

LICENSE. — See  Leave  avd  License. 
to  use  patent,  counts  for,  166. 

LIFE  POLICIES.— See  Insurance. 
pleas  on,  342  to  346. 

LIGHTERAGE. 

indebitatus  count  for,  99,  206. 

LIGHTS. 

declaration  for  obstructing,  512. — See  Ancient  Lights. 

plea  in  case  denying  right  to,  644. 

justifying  obstructing,  under  Railway  Act,  644,  n.  (i). 

LIMITATIONS. 

count  on  a  conditional  promise  to  pay  a  debt  barred  by,  157. 

general  observations  on  plea  of ,  in  assnnipsily  350. 

plaintiff'  cannot  avoid  its  effect  by  declaring  on  a  new  agreement  unless  on  new  con- 
sideration, 356,  obs. 
plea  of  ihe  staiuie  of  limilations,  356. 
replication  thai  causes  of  action  accrued  within  six  years,  357. 

part  payment  by  ejecutor, joint  contractor,  ^r.,  357,  obs. 

uhal  writing  snflicient  to  take  debt  out  of  statute,  id. 

fieu'  condiiioiiiil  promise,  357,  358. 

course  of  evidence,  (Sfc,  id. 
replication  thai  phiintifTabroid.  and  action  broui:ht  within  six  years  from  his  return,  358. 
replication  that  defendant  abroad,  and  action  brought  within  six  years  of  his  return,  359. 
leplication  by  executor  that  testator  died  within  six  years,  and  pUinlifT  a  reasonable  time 
after  death,  359. 
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LIMITATIONS— cow«i«uerf. 

plea  of  the  plaintiff's  infancy,  360. 

plea  that  plaintiff  obtained  judgment,  which  was  reversed,  and  action  within  a  year  after 

reversal,  id. 
replication  in  action  by  husband  and  wife,  id. 
plea  that  plaintiff  imprisoned,  361. 

that  writs  weie  issued  and  retumed  to  save  the  statute,  id. 
Debt. 

plea  of  the  statute  to  debt  on  bond,  460, 

Covenunt, 

plea  of  the  statute  in  covenant,  497. 

Case. 

plea  of  the  statute  in  case,  660,  law,  S;c.  in  notes. 
Trover. 

plea  of  tlie  statute  in  trover,  law,  &:c.  689. 
Replevin. 

plea  of  the  statute  in  bar  in  replevin,  701. 

to  a  cognizance  for  rent,  that  the  distress  was  made  within  twenty  years  next  after 
the  time  when  the  right  accrued  to  a  person  through  whom  title  is  claimed,  and 
that  such  person  discontinued  receipt  of  rent  more  than  twenty  years  before  dis- 
tress, id. 

Trespass. 

plea  of  the  statute  in  trespass,  716. 

to  real  properly,  767. 

LITERARY  PROPERTY. 

case  for  piracy  of,  537,  pleas,  &c.  647. — See  Copyhight. 

LOAN  SOCIETY.— See  Friendly  Society. 

commencement  of  declaration  by  treasurer  of,  14. 
count  on  a  note  given  to  trustees  of,  122. 

plea  to  a  note,  that  it  was  given  to  a  loan  society,  and  was  not  to  be  enforced  without 
notice,  289. 

obsei-vations  on  pleas  to  notes,  i^c.  given  to,  361. 

LOCAL  AND  PERSONAL  STATUTES.-See  Notice  of  Action. 
what  are,  737,  n.  (I). 
plea  of  no  nonce  of  action  under,  737. 
form  of  notice  of  action  to  be  given  under. — See  Appendix  II. 

LODGING. — See  Board  and  Lodging. 
indebitatus  count  for,  98. 

for  necessaries,  165. 

LORD  OF  A  MANOR.— See  Copyholder. 

plea  in  trespass  by,  justifying  seizing  a  heriot,  766. 

LOSS. 

of  bill  of  exchange,  plea  of,  284. — See  Bills. 

of  goods,  count  againU  a  bailee Jor,  76,  n.  (a). — See  Bailee. 
case  against  a  earlier  for,  524. — See  Carrier. 
of  ship,  plea  denying,  336. 
of  goods  burnt,  339. — See  Insurance. 

LOTTERY.— See  Gaming. 

plea  that  bill  given  to  abide  the  result  of,  319. 

LUGGAGE. 

case  against  carriers,  kc.  for  losing,  524 — 526. — See  Carriers. 

LUNACY. 

uhen  may  be  shown  under  non  assumpsit,  228. 

when  should  be  specially  pleaded,  362. 

ohiervalious  on  plea  in  assumpsit  taking  this  defence,  id. 

plea  in  trespass,  justifying  imprisoning  plaintiff  as  a  lunatic,  734. 

MADNESS.— See  Lunacy,  228,  362. 

MAGISTR.ATE. —  See  Justices  of  the  Peace. 
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MAINTENANCE. 

plea  of,  to  an  attorney's  bill,  328. 
case  against  an  attorney  for,  581. 
plea  of  maintenance,  id. 

MAKER  OF  NOTE— 5es  Promissory  Note. 
counts  against,  169. 

MALICIOUS  ARREST  AND  PROSECUTION, 
general  observations,  581. 

what  plaiuti[f'  must  prove  to  maintain  action  for,  581,  obs. 

judge  viuiit  decide  law,  jury  facts,  id. 

what  evidence  of  malice,  id. 

what  plaintiff  must  prove  in  action  for  malicious  criminal  proceedings,  586,  D.(j). 

new  couiity  courts  have  no  jurisdiction  in  this  action,  id. 

action  for  7nalicious  prosecution  maintainable  if  any  assignments  of  perjury  itnjouitded, 

586,  n.  (s). 
uhat  necessary  to  maintain  action,  581,  obs. 
judge  mitst  apply  the  law,  id. 
malice  must  be  proved,  id. 
for  maliciously  (_and  without  probable  cause  for  believing  that  the  plaintiflf  was  about  to 
quit  England)  procuring  a  judge's  order  for  a  capias  (under  1  fit  2  Vict.  c.  110,  s.  3), 
on  which  plaintift' was  arrested,  681. 

there  must  have  been  impositinn  on  the  judge  to  maintain  this  action,  582,  n.(p). 
for  maliciously  causing  plaintiff  to  be  arrested  when  there  was  no  debt  due  warranting  the 
arrest  for  the  sum  for  which  plaintiff  was  detained,  583. 
termination  of  the  proceedings  should  be  shown,  583,  n.  (t). 
what  damages  recoverable,  id. 
against  the  plaintiff  in  a  former  action,  who  having  issued  two  concurrent  writs  of  capias 
into  different  counties,  one  of  wiiich  was  executed,  and  the  debt  thereupon  paid,  neglected 
to  countermand  the  second  wiit,  whereby  it  was  executed,  &c.  584. 
for  neglecting  to  countermand  a  ca.  sa.,  id. 
for  rej using  to  receive  debt  and  costs  on  a  ca.  sa.,  id. 
Other  Forms  J'or  malicious  Injuries  in  Actions,  S\C.  585. 

against  a  client  and  his  attorney  lor  not  releasing  the  plaintiff  after  satisfaction  of  debt 

and  costs  in  an  action,  id. 
for  a  malicious  arrest  without  regard  to  a  set-off,  id. 

on  a  warrant  of  attorney  without  regard  to  the  defeazance,  id. 
for  maliciously  issuing  execution  on  a  warrant  of  attorney  for  a  larger  sum  thaa  was 

really  due,  id. 
for  maliciously  issuing  execution  on  a  cognovit,  id. 
for  a  malicious  arrest  pending  anoiher  suit  between  the  same  parties,  id. 
for  maliciously  causing  the  plaintiff  to  be  outlawed,  id. 

an  extent  to  issue  against  plaintiff's  goods,  id. 
for  arresting  a  privileged  witness,  id. 
for  maliciously  issuing  a  fiat  in  bankruptcy,  586. 
For  malicious  Prosecutions  of  a  criminal  Nature,  586. 

for  maliciously  procuring  a  warrant  for  felony  against  the  plaintiff,  on  which  he  was 
arrested  and  remanded,  and  afterwards  preferring  an  iodictraent  against  him,  which 
was  ignored,  id. 

action  maintainable  if  any  assignments  for  perjury  unfounded,  586,  n.  (s). 

for  maliciously  charging  plaintiff'  with  uttering  threats  against  defendant's  life, 

586,  n.  (a). 
for  maliciously  obtaining  a  search  warrant,  and  searching  plaintiff's  house,  id. 
for  a  malicious  prosecution  for  perjury,  588. 

for  maliciously  procuring  another  to  make  a  false  charge  before  a  magistrate,  id. 
for  a  malicious  charge  before  a  justice,  who  discharged  plaintiff,  id. 
for  maliciously  procuring,  &c.  a  search  warrant,  id- 

a  conviction  before  a  magistrate,  id. 
exhibiting  articles  of  the  peace,  589. 
for  a  malicious  prosecution  before  a  court  martial,  id. 

by  a  tenant  against  his  landlord,  for  maliciously  charging  him  before  a  magistrate, 
under  the  Police  Act,  with  having  (three  months  before)  wilfully  damaged  his 
premises,  id. 


Pleas. 


not  "uiltv  denies  malice,  probable  cause, and  arrest,  641. 
but  not  determiuatiou  of  the  proceedings,  id.  and  661. 
how  to  plead  when  seieralassignments  of  perjury, and  s^'me  only  justitial>le,66\,ohs. 
plea  to  an  action  for  malicious  prosecution,  that  it  was  not  determined,  661. 


878  INDEX. 

MANAGING  COMMITTEE  OF  RAILWAY,— See  Public  Company. 
case  by,  against  an  engineer  for  not  preparing  plans  in  tinae,  607. 

MANOR  — See  Copyholder — Trespass. 

plea  by  copyholder,  justifying  taking  coals  under  a  custom,  642,  n.  (m). 

distress  for  manorial  services,  695.  n.(fc) 

plea  in  trespass  by  a  lord  of  a  manor  justifying  seizing  a  heriot,  766. 

MANUFACTURED   GOODS.— See  Sale  of  Goods— Warranty, 

count  on  a  warranty  that  they  were  fit  for  purpose  for  which  bought,  203. 

MARGINAL  NOTE  OF  DEMURRER,  28.— See  Demurrer. 

MARINE  POLICIES  OF  INSURANCE.— See  Insurance,  336. 

MARKETS. 

case  for  disturbance  of,  589. 
pleas  thereto,  661. 

MARRIAGE.— See  Husband  and  Wife. 
count  for  breach  of  promise  of,  158. 

need  not  he  in  icrithig  or  stamped,  infant's  promise,  &c.  158,  n.  (j). 

request  when  must  he  stated  and  proved,  158,  n.  (g),  and  159,  n.  (a). 
count  where  defendant  has  married  another,  159. 

the  like,  when  defendant  discharged  plaintiff  from  requiring  performance,  id, 
the  like,  on  a  conditional  promise,  160. 
plea  of  plaintiff's  coverture  in  abatement,  213. 
plea  of  defendant's  coverture  in  abatement,  214. 
replication,  denial  of  the  marriage,  id. 
plea  of  plaintiff's  coverture  in  bar,  455. 

when  marriage  shnulil  be  denied  by  special  plea,  in  action  of  assumpsit  by  husband  and 
wife.  111. — Sfe  Coverture. 
plea  to  action  for  breach  of  promise  of  marriage,  that  plaintiff  misconducted  herself  after 
the  piomise,  362. 

references  to  other  defences,  362,  n.  (rf). 
the  like,  that  plaintiff  misconducted  herself  before  the  promise,  363. 
plea  that  an  indorser  of  a  bill  was  a  manied  woman,  and  replication,  288. 

MARSHAL  OF  LONDON. 

plea  by,  justifying  removing  plaintiff  from  a  street,  737. 

of  the  Q.  B.  prison,  case  against,  for  an  escape,  546. — See  Escape. 

MASTER  AND  SERVANT. —See  Agent— Apprentice-Bailiff— Work. 
Declarations  in  Assumpsit. 

special  count  for  wages,  160. 

cannot  recover  ifjustifahly  dismissed,  160,  n.  (r). 
common  indebitatus  count  for  wages,  161. 
by  servant  for  a  wronglul  discharge  from  service,  id. 
when  declaration  should  be  special,  161,  n.  (d). 
when  indebitatus  count  will  not  suffice,  id. 
domestic  servant,  how  to  slate  contract,  id, 
oenerul  liiring  is  hiring  far  a  year,  except  menials,  id. 
what  are  menials,  id. 
by  a  domestic  servant,  dismissed  without  a  month's  warning,  163. 
by  an  editor  of  a  newspaper,  for  a  wrongful  dismissal,  id. 
the  like,  by  an  editor  of  a  periodical,  id. 

by  a  printer  against  a  publisher,  id. 
by  an  actor  t;.  manager  of  theatre,  id. 
by  a  manager  of  a  cotton  factory,  164. 
by  a  supeiinlendent  of  coal  works,  id, 
by  a  foreman  to  type  founders,  id. 
by  a  mercantile  clerk,  id. 
by  an  accountant,  id. 
by  an  usher  in  a  school,  id, 
by  a  ship's  carpenter,  for  putting  him  ashore,  id. 
for  not  taking  plaintiff  into  defendant's  service  pursuant  to  agreement,  id, 
against  a  surgeon  for  not  going  on  board  a  ship  pursuant  to  agreement,  id. 
by  a  journeyman,  for  not  paying  expenses  back  from  the  country,  id. 
by  a  courier  engaged  to  travel  abroad,  165. 
Pleas  in  Assumpsit, 

effect  of  non  assumpsit  when  pleaded  to  an  indebitatus  count  for  work,  &jc.  231,  obs. 
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MASTER  AND  SERYX^T— continued. 

when  Mnnecesttry  to  plead  set-ojf,  231,  obs. 

discharge  of  servant  for  misconduct  before  tiugcs  due  may  be  shown  under  non 

assumpsit,  id. 
but  not  unless  dismissal  actualljj  took  place,  id. 

so  mail  shiiw  under  von  assumpsit  that  servant  was  master's  mistress,  id. 
plea  to  an  action  for  discharging  a  stiioer,  that  slie  was  incompetent,  363. 
plea  to  a  count  for  discharging  a  leather  at  a  school,  that  he  misconducted  himself, 

364. 
the  like,  by  surgeon's  assistant,  364,  n.  (g). 
the  like,  by  a  clerk,  id. 

sufficient  to  prove  part  of  plea,  motives  cannot  be  inquired  into,  id. 
replication,  that  plaintiff  absent  by  defendant's  consent,  illness,  and  offer  to  return,  365 
plea  for  discharging  a  servant,  dismissal  by  due  notice,  366. 
for  drunkenness,  id.  n.  (i). 
for  unauthorized  absence,  id. 
Covenant. 

covenant  on  an  apprenticeship  deed,  468. — See  Apprentices. 
pleas  thereto,  491. 

Case. 

case  by  a  master  against  defendant  for  injuring  his  servant  by  careless  driving,  522, 

n.  {I). — See  Carriages — Case. 
for  seducing  plaintiff's  daughter  and  servant,  589. 

loss  of  service  the  gist  of  the  action,  84,  obs. 
for  enticing  away  the  plaintiff's  woikmen,  whereby  he  was  unable  to  complete  an 

agreement,  6ic.  fi90. 
by  the  master,  for  an  injury  done  to  his  servant  by  careless  driving,  592. 
the  like,  for  injury  by  a  ferocious  dog,  593. 

by  a  railway  company  against  an  engineer  for  not  preparing  plans  in  time,  607. 
plea  that  party  seduced  was  not  the  seivani  of  plaintiff,  661. 

Trespass. 

count  for  seduction  of  plaintiff's  daughter,  708. 
plea  justifying  expelling  servant  from  a  house,  729. 
plea  justifying  moderate  correction  of  apprentice,  735. 
the  like,  of  a  maiinei  acting  mutinously,  id.  n.  (g). 
new  assignment  of  excess,  &c.  736, 

MAYHEM. 

count  in  trespass  for,  law,  &c.  704. 

MEMBER  OF  PARLIAMENT. 

commencement  of  declaration  against,  17. 

debt  for  bribery  at  election  of,  424. 

case  for  refusing  plaintiff's  vote  at  election  of,  601. 

plea  of  an  illegal  agreement  to  abandon  a  petition  against  the  return  of,  327. 

MEMORIAL  OF  AN  ANNUITY. 

plea  of  non-enrolment  of,  445,  and  for  other  pleadings  see  Annuity. 

MENIAL  SERVANTS. 

count  by,  for  dismissal,  &c.  162. 

what  are,  161,  n.  (d). — See  Master  and  Servant. 

MERCHANTS'  ACCOUNTS. 

not  now  a  replication  to  plea  of  statute  of  limitations,  357,  obs. 

MERGER. 

of  simple  contract  debt  in  specialty,  when  may  be  shown  under  non  assumpsit,  227,  and 

233,  a.(y). 
plea  of,  in  assumpsit,  233. 

MESNE  PROFITS. 

trespass  for,  after  recovery  in  ejectment,  713. 
pleas  ill  trespass  in  actions  for,  767. 

MESSUAGE. 

trespass  for  breaking  and  entering,  710. 
what  comprised  in  the  term,  710,  n.  (a), 

METROPOLITAN  POLICE.— 6>e  Police  Act. 

plea  justifying  imprisonment  under  police  act  for  abusive  language,  734. 

for  wantonly  nnging  door  bell,  740. 
notice  of  action  under,  794. 
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MILL. 

case  for  obstructing  plaintiff's  watercourse  to. — See  Watercourse,  623,  630. 
plea  thereto,  justifying  under  prescriptive  right  for  twenty  years,  675. 

MINE. 

case  for  injuring  the  foundations  of  a  liouse  by  mining  under  it,  596,  n.  (o). 
the  like,  by  a  reversioner,  609,  obs. 
similar  form  for  injuring  land,  521. 

for  flooding  plainlirt's  mine  by  improperly  working  adjoining  one,  601. 
for  not  properly  fencing  shait  of  mine,  whereby  plaintiff's  house  fell  in,  521. — See 
Cellar. 

plea  of  prescriptive  right  to  enter  close  in  order  to  take  minerals,  &c.,  759.  j 

pleas  denying  plaintiff's  right  to  support  of  soil  for  his  land,  ike,  663.  i 

MISCHIEVOUS  ANIMALS.  { 

Declarations, 

case  for  negligently  tying  up  a  cow  which  got  loose  and  injured  plaintiff's  cow,  521. 
for  suffering  a  ferocious  dog  to  go  at  large  which  injured  the  piamliff,  592;  and  see 

May  V.  Burden,  16  Law  J.  64,  Q.  B. 
by  a  master  for  an  injury  done  to  his  apprentice  by  defendant's  dog,  sfatino  special 
damage  for  the  loss  of  the  apprentice's  services  during  the  whole  time  he  was  to 
serve.  593. 
for  injuries  occasioned  by  defendant's  ox  running  at  the  plaintiff,  id. 
Pleas. 

plea  that  the  defendant's  dog  attacked  the  plaintiff  because  be  irritated  it,  662. 
that  the  plaintiff  persisted  in  approaching  the  dog  though  warned,  id. 
in  trespass  justifying  seizing  cattle  damage  feasant,  744. 

shooting  dog  for  trespassing  on  close,  745. 
for  attacking  plaintiff,  id. 
for  worrying  sheep,  id, 
justifying   turning  sheep  out  of  close,  and  replication   defect  of 
fences,  id. 

MISDESCRIPTION  OF  CONTRACT  IN  ASSUMPSIT. 

may  be  taken  advantage  of  under  non  assumpsit,  219. — See  Non  Assumpsit. 

MISJOINDER. 

of  defendant,  may  be  shown  under  non  assumpsit,  229. 
of  counts  in  a  declaration,  demurrer  for,  33. 

demurrer  in  such  case  must  be  to  whole  declaration,  id,  n.  (?j). 
is  a  good  objection  on  writ  of  error,  id, 

MISNOMER. 

declaration  against  defendant  sued  by  a  wrong  name,  4. 
how  corrected  in  a  plea,  21,  n.  (e). 
of  plaintiff,  consequences  of,  2. 

MODELS. 

piracy  of,  532. — See  Copyright. 

MODERATE  CORRECTION.— 5ec  Correction. 

plea  of,  by  the  master  of  an  apprentice,  captain  of  a  ship,  &c.,  735. 

RIOLLITER  MANUS  IMPOSUIT.— See  Assault— Imprisonment— Trespass. 

plea  of,  in  self  defence,  722.  ] 

the  like,  to  prevent  persons  fighting,  723. 

the  like,  in  defence  of  house,  land,  &c.,  726.  ' 

MONEY  COUNTS.— See  Common  Counts. 
in  assumpsit,  45. 
in  debt,  412. 

when  bill  of  exchange  evidence  under,  80,  n.  (;)). 

MONEY  HAD  AND  RECEIVED, 
indebitatus  count  for,  47. 
when  it  will  lie,  46. 
Pleas  in  assumpsit. 

effect  of  general  issue  when  pleaded  to  count  for,  228. 

may  show  under  it  ihat  money  received  for  use  of  third  person,  id, 

or  that  defendant  had  powers  of  reimbursing  himself,  id,  . 

or  was  to  have  lien  on  money  when  received,  id, 
trustees,  assignees,  stakeholders,  need  not  in  general  plead  specially,  id, 
remittance,  ifc.  of  money  according  to  plaintiff's  orders  should  be  specially  pleaded,  367. 
so  also  that  money  held  as  stakeholder  of  illegal  game,  id. 
plea  that  money  was  received  as  plaintiff's  agent,  and  that  it  was  stolen  from  defendant,  244. 
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MONEY  LENT. 

indebitatus  count  for,  46. 

effect  of  general  issue  when  pleaded  to,  228,  and  see  367. 

MONEY  PAID. 

indebitatus  count  for,  46. 

nan  assumpsit  denies  money  was  plaintiff's,  229. 

instances  of  pleas  to,  amounting  to  non  assumpsit,  id. 

partnership  of  plaintiff  and  defendant  mail  be  shown  under  non  assumpsit,  id, 

illegality  of  consideration  should  be  pleaded,  367,  325. 

MORTGAGE. — See  Landlord  and  Tenant. 

payment  to  mortgagee,  when  admissible  under  non  assumpsit  in  action  for  use  and 
occupati::n,  228. 
debt  on  a  mortgage  bond,  422. — See  Bond. 
replication  to  plea  of  performance  of,  453. 
debt  on  a  raoitgage  deed,  431. 
covenant  on,  485. 

pleas  to,  that  the  money  was  not  demanded  as  required  by  the  deed,  id. 

for  not  paying  premiums  of  insurance,  id. 

if  vo  covenant  to  pay  the  money,  debt  ties  for  money  lent,  id, 
pleas  to  covenant  on  a  mortgage  deed,  497. 

the  mortgagee  of  a  lessee  may  maintain  icaste  v.  assignees  of  tenant,  558,  obs. 

when  mortgagee's  title  is  a  good  answer  to  landlord's  claim  for  rent,  698,  n.  (a),  and  228. 

payment  of  rent  to  a  mortgagee,  700,  and  228,  title  Landlord,  &c. 

covenant  by  a  mortgagor  v.  purchaserfor  7iol  indemnifying  against  mortgagee,  484,  D.(e). 

MULTIFA  riousness. 

demurrer  for,  33,  37,  42. — See  Duplicity. 

MUSIC. 

case  for  infringing  copyright  in,  531,  n.  {i).—See  CopvniGHT. 

MUTINY. 

plea  in  trespass  justifying  imprisonment  for,  734,  and  735,  n.  (g). 

MUTUAL  CREDIT.— See  Assignees— Set-off. 

plea  of,  in  actions  by  assignees  of  a  bankrupt,  393. 

other  forms  referred  to,  id,,  n.  (/). 
replication  in  denial,  394. 

NAME. 

initials  of,  in  declaration  on  bill,  81,  d.  (9),  n.  (<),  and  21,  n.  (e). 

NECESSARIES. — See  Board — Rent — Use  and  Occupation. 
indebitatus  count  in  assumpsit  for,  165. 
replication  of,  to  plea  of  infancy,  330,  331. 
rejoinder  in  denial,  331. 

NECESSITY. 

right  of  way  of,  781,  and  779,  n.  (x).—  See  Way. 

NEGATIVE  PREGNANT. 

demurrer  to  a  plea  for  containing,  39. 

NEGLIGENCE. — See  Carelessness — Case. 

assumpsit  against  agent  for  negligence  in  sale  of  goods,  51,  52. — See  Agent. 

against  a  distraining  broker,  541,  542. — See  Broker — Distress. 

against  attorney,  69,  70,  law,  &c.,  68,  n.  (71). 

against  a  bailee  for  negligence  in  repairing  goods,  76. — See  Bailee. 

against  a  farrier  for  not  faking  care  of  horse,  117. 

against  carriers,  &;c.,  99,  524. — See  Carriers. 

against  the  hirer  of  goods,  130,  517. — See  Hire. 
negligence  in  taking  stolen  bill  of  exchange  no  defence  unless  fratid,  283,  n.  (d). 

Case. — See  Carelfssness,  519 — Nuisances,  594. 
against  attorneys  for,  515. — See  Attorneys. 
for  placing  gravel  on  a  public  road,  519,  524. 
against  railway  companies  for  neglect,  managetiieDt  of  their  trains. — 5ee  Carrier, 

521,524. 
for  negligence  in  navigating  ships,  616. — See  Ships. 

in  working  mines. — See  Mines,  521,  523,  696. 
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for  negligence  in  pulling  down  adjoining  houses,  594 — 597. 

in  making  a  railway,  whereby  plaintiff's  land  flooded,  597. 

in  not  repairing  privy,  600. 

in  keeping  cellar  door  uncovered,  601. 

in  leaving  mine  uncovered,  id. 

not  preventing  plaintiff's  mine  being  flooded,  id. 

for  intrusting  gun  to  unfit  person,  id. 

for  leaving  scythes  in  a  public  street,  id. 

See    also    titles    Carriages,    CoLLtsioN   of — Sheriff — Ships — 
Surgeon,  &c.,  and  the  Table  of  Contents  to  Case. 

Pleas. 

■plaintiff's  neglijrence  admissible  under  general  issue  in  case,  639. — See  Carriages. 
but  should  be  specially  pleaded  in  trespass,  720,  721. 
plea  in  assumpsit  by  bailee  that  he  did  take  due  care,  255. 
in  case,  denial  that  defendant  was  bailee,  644. 

NE  UNQUES  EXECUTOR.— See  Executors. 
plea  of,  308. 

NEVER  WAS  INDEBTED. 

plea  of,  441. — See  Nunqiiam  Indebitatus. 

NEW  ASSIGNMENT.— See  De  Injuria. 

demurrer  for  duplicity  for  replying  de  injuria  in  conjunction  with,  43. 

In  assumpsit. 

observations  thereon,  367. 

necessary  when  declaration  as  general  as  plea,  368,  obs. 
aliter  when  plea  names  declaration,  id.,  689. 
form  of  new  assignment  in  assumpsit,  368. 

In  trover,  689. 

In  trespass. 

incori'ect  with  de  injuria,  if  declaration  not  laid  with  continuando,  43,  705,  n.  (ft). 

when  proper  instead  of  de  injuria,  718. 
form  of  new  assignment  of  another  trespass,  720. 
of  excess  to  plea  of  correction  of  schoolboy,  736. — See  Correction. 

plaintiff  should  new  assign,  if  defendant  entered  close  violently,  751,  n.  (q). 

In  trespass  to  realty,  767. 
when  double,  768. 

when  may  be  used  in  answer  to  license,  id. 
new  assignment  extra  viam,  id  — See  Way. 

to  a  plea  of  distress  stating  continuance  in  house  after  tender  of  rent,  769. 

to  a  plea  of  justification  under  fi.  fa.,  continuance  in  the  house  an  unreasonable  time, 

id. 
the  like,  that  sheriff  broke  open  outer  door,  id. 
pleas  to,  id. 

judgment  by  default  to,  770. 
payment  into  court  to,  716,  and  770,  n.  (n). 

NEWSPAPERS. 

case  for  libel  in. — See  Libel. 

NIL  DEBET. — See  Nunquam  Indebitatus. 

may  be  pleaded  by  statute,  442. — See  Statute. 
consequences  oj'  pleading  it  in  assumpsit,  231. 
replicatioQ  of,  to  plea  of  set-off,  391. — See  Set-off. 

NOLLE  PROSEQUI, 
form  of,  law,  &c.,  369. 

NONAGE. 

plea  of,  329. — See  Infancy. 

NON-ASSUMPSIT. 

form  of  plea  of,  232. 

the  like  when  pleaded  to  part  of  cause  of  action,  id. 

common  form  should  be  adhered  to,  231. 

traverse  of  fact  included  in  non  assumpsit,  bad,  id. 

"  never  was  indebted,"  "  not  guilty,"  &;c.  had,  id. 


INDEX.  883 

NON  ASSUMPSIT-confinwed. 

General  observations  on  the  effect  of  non-assumpsit,  216  to  224. 
words  of  the  new  rules  restricting  its  effect,  216,  217. 
objects  of — to  separate  law  and  fact,  216. 
to  prevent  surprise,  id. 
to  diminish  expense,  id. 
fpecial  coujit,  its  effect  when  pleaded  to,  217. 
does  not  deny  inducement,  id. 

but  denies  contract  alleged,  i.  e.  the  consideration  and  the  promise,  218. 
failure  of  cnnsideraliiin  when  denied  by,  219. 
miidescription  of  contract  may  be  shown  under,  id, 
so  also  omission  of  term  of  the  contract,  id.,  220. 
special  plea  cannot  addu  term  to  contract,  id. 
when  pleaded  to  indebitatus  count,  may  s/imu  debt  not  payable  on  request,  id. 
or  any  contract  inconsistent  with  that  declared  on,  221. 
or  mail  show  non-performance  of  condition  precedent,  id.,  226,  385. 
unless  the  consideration  be  executory,  221. 
facts  whence  promise  implied  denied  by  nou  assumpsit,  222. 
instances,  property  in  goods  sent  by  carrier,  id. 
lease,  when  tenant  holds  over,  id. 
promise  deducible  from,  judge's  order,  223. 
mail  show  under  it  Statute  of  Frauds  and  defective  stamp,  id. 
breach  of  promise  not  denied  by  non  assumpsit,  id. 
but  damages  may  be  reduced  under  it,  224. 

Alphabetical  list  of  its  efect  in  particular  cases,  224  to  231. 
See  also  the  various  titles  in  their  places,  injra. 

Account  stated. 

may  show  errors  in  the  account,  224. 

or  that  defendant  only  collaterally  liable,  id. 

but  not  fraud  or  illegality,  id. 

nor  that  subsequent  account  was  in  plaintiff's  favour,  id. 

Agent. 

denies  the  retainer  and  promise,  224. 

but  admits  the  request  to  account  and  the  refusal  to  do  so,  id. 

Alteration  of  written  demand. 

avoidance  under  stamp  laws  by,  225. 

distinction  whether  instiumeni  declared  on  in  its  altered  or  unaltered  form,  id. 

Apothecaries. 

ceriiticate  to  practise  as,  dtnied  by,  225. 

Allorneus. 

in  "action  for  bill,  denies  the  retainer,  the  services,  and  that  charges  were  leasonable, 

225. 
may  show  under  it  negligence  or  incompetency  of  plaintiff,  id. 
or  that  work  was  to  be  done  for  costs  out  of  pocket,  id. 
but  must  plead  specially  that  work  was  done  under  illegal  agreement,  id. 
unless  such  illegality  makes  work  useless,  226, 
in  actions  against,  for  negligence,  denies  that  plaintiff  was  an  attorney,  id. 

Bailee. 

denies  receipt  of  goods  for  purpose  alleged,  226. 
but  admits  return  of  them,  &ic.,  id. 

Carriers. 

words  of  the  new  rules  respecting,  226. 

denies  that  defendant  was  a  carrier,  id. 

and  the  plaintiff's  properly  in  the  goods,  id. 

contract  qualifying  common  law  liability  cannot  be  pleaded,  id. 

Rills  of  Exchange. 

when  non  assumpsit  may  be  pleaded  to.  226. 

payment  into  court  to  part,  and  no  damages  ultra,  bad,  id. 

Consideration. 

performance  of,  not  denied  by  non  assumpsit,  221  and226. 

Copyright  bargained  and  sold. 
writing  denied  by,  226. 

Credit  unexpired. 

cannot  be  pleaded,  227. 

S  M 
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Deed. 

original  debt  merged  in,  denied  hy,  227. 

but  subsequent  deed  must  be  pleaded,  id.,  233,  note(3/). 

when  assumpsit  will  lie,  though  deed,  227. 

Frauds,  Statute  of. 

may  be  given  in  evidence  under  general  issue,  227. 
but  no  defence  when  contract  executed,  318. 

Husband  and  wife. 

when  marriage  should  be  denied  in  action  by,  227. 

Landlord  and  tenant, 

tenant  holding  over,  original  lease  denied  by,  222. 

but  not  tenancy,  when  action  by  assignee,  227. 

surrender,  eviction,  Hcc.  must  be  specially  pleaded  to  special  couuf,  but  not  to  com- 
mon couni,  id. 

tenancy  and  amount  of  rent  due,  denied  by,  when  pleaded  to  indebitatus  count  for 
use,  &c.,  id. 

mortgagee  compelling  defendant  to  pay  rent  to  him  may  be  shown  under  non  assump- 
sit" 228. 

except  to  arrears  due  before  notice,  id. 

Lunacy. 

when  may  be  shown  under,  228. 

Money  had  and  received. 

words  of  the  new  rules,  228. 

may  show  under  non  assumpsit  that  money  received  for  use  of  third  person,  id. 

or  that  defendant  had  power  of  re-imbursing  himself,  id.,  232,  obs. 

or  was  to  have  lien,  or  money  when  received,  id. 

trustees,  assignees,  stakeholders,  &:c.,  need  not  in  general  plead  specially,  id. 

Money  lent. 

denies  the  loan,  228. 

Money  paid. 

denies  that  money  was  plaintiff's,  229. 

instances  of  pleas  to,  amounting  to  non  assumpsit,  id. 

may  show  under  it  that  plaintiff  and  defendant  were  partners,  id. 

Nonjoinder  of  a  plaintiff. 

may  be  shown  under  non  assumpsit,  229. 
misjoinder  of  defendant  a  defence  under  it,  id. 

Partnership  of  plaintiff  and  defendant. 

may  be  shown  under  non  assumpsit,  229. 
when  one  partner  may  sue  another,  id. 

Rescinded  contract. 

when  may  be  shown  under  non  assumpsit,  229,  384. 

Sale  of  land. 

no  proper  conveyance  of,  may  be  shown  under  non  assumpsit,  230.— Jh^  see  "  V  en- 
dors,  &c."  407. 
Sale  of  goods. 

may  show  under  non  assumpsit  that  goods  were  worthless,  230,  385. 

instances  of  faulty  pleas,  id. 

part  non-performance  of  entire  contract  may  be  shown  under  non  assumpsit,  230. 

so  also  credit  unexpired,  id. 

and  payment,  if  immediate  on  the  sale,  id. 

also  adultery  of  wife,  id. 

Set-off\ 

when  may  be  shown  under  non  assumpsit,  230, 

Stamp. 

defective,  may  be  shown  under  non  assumpsit,  230,  223,  226. 

Statute. 

taking  away  right  of  action  must  be  pleaded,  230. 

Venue. 

when  improperly  laid,  should  be  specially  pleaded,  id.  and  737,  n.  (k). 

Work  and  materials. 

may  show  under  non  assumpsit  that  work  badly  done,  or  useless,  or  that  it  was  to  be 
done  for  fixed  price,  or  that  it  was  only  to  be  paid  for  in  a  certain  condition,  or 
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may  reduce  value  in  quantum  meruit,  by  sliowing  that  defendant  did  the  work  him- 
self, or  that  servant  dismissed  before  wages  due,  or  no  contract  between  them,  as 
that  plaintiff  was  defendant's  mistress,  231. 

NON  CEPIT. 

plea  of,  in  replevin,  692. — See  Ri  plevin. 

NON  COMPOS  MENTIS.— .See  Li'NACY,  228,  362. 

NON  DAMNIFICATUS. 

plea  of,  to  an  indemnity  bond. — See  Bond,  452 — Rejoinder,  &c. — Replications. 

NON  DETINET.-See  Detinue. 
plea  of,  502. 

NON  EST  FACTUM. 

plea  of,  lo  debt  or  specialty,  443. 
the  like  craving  oyer,  id. 

effect  nf  plea  of',  in  covenant,  489,  obs. 

NON  JOINDER.— See  Abatement,  210— Coverture. 
form  of  declaration  in  second  action  after  plea  of,  7. 
plea  in  abatement  of,  213. 

the  nonjoinder  of  a  plaintiff  may  he  shown  under  von  assumpsit,  229, 

NON-PAYMENT  OF  BILL. 

notice  of,  when  to  be  stated,  83,  n.  (i). 

NON-PERFORMANCE  OF  CONDITION  PRECEDENT. 

may  be  shown  under  non  assumpsit,  221. —  See  Sale  of  Goods,  230,  and  385,  obs. 

NON  TENUIT. 

plea  of,  in  replevin,  698. 

NORWICH  UNION  INSURANCE  COMPANY, 
case  for  falsely  representing  solvency  of,  554. 

NOTES,  PROMISSORY. 

counts  on,  167. — 5ee  Bills— Phomissory  Notes. 
pleas  on,  379. 

NOT  GUILTY. 

Form  of  plea  in  case,  642. 

observations  as  to  the  effect  of,  in  case.  637  to  642. 
assertion  of  private  right  not  denied  by,  aliter  of  public  rioht,  637. 
wronjijul  character  nf  the  act  complained  of  not  in  issne,  id. 
what  it  denies  in  actions  of  crim,  con.,  sedurtinn,  S^c,  id.  and  651. 
against  a  carrier,  638. 
fcr fraud,  deceit,  &;c.  id, 
libel  and  slander,  id. 
if  both  plaintiff  and  defendant  in  fault,  that  a  defence  under  it,  id. 
Alphabetical  list  of  defences  admissible  under,  639  to  642. 
Agent. —  Drawing  bill  without  authority,  639  and  643. 
Ancient  Lights. — Denies  mere  fact  of  obstruction,  id.,  643. 
Collision  of  Carriages. — Admits  that  hiilh  plaintiff  and  defendant  were  respectively 

possessed  of  the  two  carriages,  id.  and  644. 
Carriers. —  Words  of  new  rule,  id.  and  see  645. 
Escape. —  Denies  not  arresting  on  opportunity,  id.,  and  see  649. 
Fraud. — Denies  false  representation,  secus  of  sale,  when  that  is  in  issue,  scienter, 

Sic.  640  and  650. 
Husband  and  Wife. — Does  not  deny  marriage,  id.  and  651. 
Landlord  and  Tenant, — Distresses,  reversionary  inlerdt,  waste,  Sfc,  id.  and  653. 
Libel  and  Slander. — Denies  malice,  id.  and  655. 

privilegtd  cvmmuniculion  may  he  given  in  evidence  under,  640. 
law  as  to  what  is  a  privileged  communication,  id. 
denies  special  damage,  when,  id, 
what  renders  it  necessary  to  prove  inducement,  id. 
mitigation  of  damages  may  be  given  under  it,  id. 
Malicious  Arrest  and  Prosecution. —  Denies  malice  and  probable  cause ,  (J41,  and  see 
660. 

3  M  2 
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NOT  GUILTY— continued. 

Master  and  Servant — Seduction. — Does  not  deny  girl  seduced  was  servant,  S^c,  id., 

and  see  661. 
Miichievous  Animals. — Denies  the  scienter,  641,  and  see  662. 
Nuisances. — Denies  the  act  charged  and  its  effects,  id.,  and  see  663. 
Pound  breach. — Denies  only  the  rescue,  id. 

Sheriff. —  What  it  denies  in  actions  for  false  return,  S;c.,  id.  and  670. 
Watercourses. —  Ways,  642,  and  674,  676. 
in  trover,  form  of  plea,  642. 
observations  on  effect  of,  683  to  686. 
in  trespass,  form  of  plea,  714. 

effect  of,  ^,c.  714— 720. 
plea  to  part  of  the  trespasses,  715. 

KOTICE  OF  ACTION. 

uant  of,  must  he  specially  pleaded,  230,  737. 
plea  of  no  notice  of  action  as  required  by  a  local  act,  737. 
the  like,  by  bailiff  of  inferior  court,  737,  n.  (k). 

what  acts  are  local  and  personal,  737,  n.  (0. 

defendant  must  have  acted  bond  fide,  and  had  reasonable  ground  for  believing  he  was 
acting  tvithin  the  statute,  737,  d.  (m). 
form  of  notice  of  action,  Appendix  I.  p.  794. 

statutes  requiring  notice,  6)C.  id. 

NOTICE  OF  DISHONOUR  OF  BILLS, 
plea  denying,  268. — See  Bills. 
of  non  acceptance,  270. 

NOTICE  OF  DISTRESS. 

case  for  not  giving,  537. — See  Distress. 

NOTICE  OF  NONPAYMENT  OF  BILL.— Spe  Bills. 
when  to  be  stated  in  declaration,  83,  n.  {i). 
when  excused,  87,  n.  {h). 

NOTICE  TO  PLEAD. 

practice  respecting,  20,  21. 

NOTICE  TO  QUIT.— See  Distress— Landlord  and  Tenant. 
debt  for  double  value  for  holding  over  after,  429. 
plea  in  trespass  justifying  enteiing  property  after,  766. — See  Entrv. 
plea  of,  in  action  for  rent,  353. 

NUISANCES. — See  Carelessness — Case — Negligence — Way. 
general  observations  on  declarations  in  case  for,  594. 
when  defendant  liable  for  continuance  of,  id. 
case  for  placing  floating  timbers  on  the  Thames,  whereby  the  access  to  plaintiff's  public- 
house,  which  abutted  on  the  river,  was  obstructed,  id. 
for  not  using  due  care  in  pulling  down  a  house  adjoining  the  plaintiff's,  whereby  the 

latter  was  injured,  id. 
for  pulling  down  a  house  adjoining  the  plaintiff's,  and  disturbing  the  foundations  of 
plaintiff's  house  (he  being  entitled  to  the  support  of  such  adjoining  house  and 
foundations),  without  shoring  up  plaintiff's  liouse,  SiC.  596. 
against  the  proprietor  of  a  neighbouring  house, 

for  obstructing  the  footway  to  plaintiff's  house  by  a  building  hoard,  597. 

for  so  negligently  pulling  down  his  house,  that  bricks,  &c.  fell  on  plaintiff's,  id. 

for  undermining  the  party  wall  between  the  houses,  id. 

plea,  licence  from  lord  mayor  of  Lonilon  to  erect  the  hoard,  id. 
against  persons  employed  in  making  a  railway,  for  carelessness,  &c.  in  performing 

the  works,  whereby  plaintiff's  land  was  injured,  id. 
for  working  a  steam-engine  and  keeping  up  large  fires  in  a  building  adjoining   plain- 
tiff's premises,  598. 
for  not  repairing  a  privy  adjoining  plaintiff's  house,  600. 

forerecting  a  mound,  &c.  on  a  hill  above  plaintiff's  house,  whereby  it  was  unsafe,  &cc.id. 
for  erecting  adjoining  house  so  thai  it  projected  over  the  plaintiff's,  and  the  rain,  &c. 

fell  thereon,  td. 
for  leaving  a  cellar  door  uncovered,  whereby  plaintiff  fell  in,  &c.  601. 
a  mine  uncovered,  whereby  plaintiff's  horse  fell  in,  &c.  id. 
by  the  owner  of  a  nnne  against  the  owner  of  an  adjacent  one,  for  having  removed 
the  seam  ol  coal  belonging  to  the  plaintiff  which  separated  the  mines,  and  then 
neglecting  his  duty  to  prevent  plaintiff's  mine  from  being  flooded,  id. 
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for  setting  spring  guns,  601. 

for  injury  by  a  gun  being  entrusted  to  an  unfit  person,  id. 

for  wrongfully  placing  scythes  in  a  public  street,  whereby  plaintiff  was  injured,  id, 
for  annoying  plainiiff  by  placing  lighted  brinostone  in  a  church  tower  where  plaintiff 
was  ringing  the  bells,  id. 
Pleas, 

observations  on  pleas  to  actions  for  nuisances,  663. 
justifying  removing  defendant,  on  the  ground  of  his  obstructing  a  passage  ordered  by 

the  lord  mayor  of  London  to  be  kept  clear,  737. 
justifying  removing  goods  for  encumbering  a  close,  746. 
justifying  pulling  ilown  house  because  it  encumbered  a  common,  770. 
requisites  of  plea  juatifying  abating  a  nuisance,  754,  n.  (g). 

NULLA  BONA. 

case  against  a  sheriff  for  false  return  of. — See  Sheriff,  612. 
plea  by  sheriff  sued  for  false  return  of. — See  Sheriff,  670. 

NUL  TIEL  RFXORD. 

replication  of,  to  judgment  recovered,  347. 

plea  of,  to  debt  on  judgment,  and  replication,  457. 

NUNQUAM  INDEBITATUS. 

eff'ect  of,  in  debt,  440. — See  NoN  Assumpsit. 
form  of  plea  of,  to  the  whole  declaration,  441. 
the  like,  to  part  of  the  declaration,  id. 
the  general  issue  by  statute,  id. 

OBSTRUCTION. 

of  right  of  common,  case  for,  528. — 'See  Commox. 
of  public  road,  case  for,  519. — See  Nuisance. 
private  road- — See  Way,  631. 
watercourse. — See  Watercourse,  558. 

OFF-GOING  CROPS. 

count  for  not  allowing  for,  157 — See  Landlord,  &c. 
indebitatus  count  for  tillages,  188. 

OFFICER.— See  Sheriff. 

sheriflF's,  count  for  fees,  186. — See  Bailiff. 
public,  of  banking  company,  declaration  by,  13. 

OMISSION  OF  TERM  OF  CONTRACT  IN  ASSUMPSIT. 
may  be  shown  under  non  assumpsit,  219. 

ORDER,  JUDGE'S,  FOR  ARREST. 

case  for  maliciously  procuring,  581.— See  Malicious  Arrest. 

OUTLAWRY. 

declaration  against  one  of  two  defendants,  the  other  being  outlawed,  7. 
case  for  maliciously  outlawing  plaintiff,  585.— See  Malicious  Arrest,  &c. 

OUTSTANDING  DEBT  OR  JUDGMENT, 
plea  of,  by  executor,  312.— See  Executor. 
bill,  plea  of,  289.— See  Bill  taken,  &c. 

OVERSEERS. 

commencement  of  declaration  by,  14.  i  •    -a-  u  ■  i         • 

plea  by,  in  trespass,  justifying  imprisonment  on  ground  of  plaiatiff  being  a  lunatic,  734. 

OWNER  OF  CARRIAGE. 

liability  of,  in  case  of  collision,  522,  obs. 

OX. 

case  for  injury  done  by  defendant's,  593. 
for  negligently  tying  up,  521. 

OYER. 

prayer  of,  to  debt  on  bond,  443,  n.  n). 

on  deed,  452,  n.  (i),  and  see  35,  n.  (:),  and  414.  n.{l). 

PALACE  COURT. 

commencement  and  conclusion  of  declaration  in,  IB. 
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PARISH  BOUNDARY. 

plea  in  trespass  justifying  entering  a  house  to  perambulate,  754. 

PARISH  OFFICERS. 

comineiicement  of  declaration  by  overseers,  14, — See  Chdrchwaueens — Overseers. 

PARISH  RATES. 

pleas  in  trespass,  justifying  distress  for,  762,  763,  770. — See  Rates. 

PARLIAMENT. 

acts  of. — See  Statutis. 

commencement  of  declaration  against  members  of,  17. 

case  against  the  returning  officer  of  a  borough  for  refusing  the  vote  of  plaintiff  at  an  elec- 
tion for  a  member  of  parliament,  601. 

PART   ANSWER. 

demurrer  to  plea  for  being,  36. 

PARTICULARS  OF  DEMAND,  obs.  on,  49,  50. 
crediting  jiaymeiits  in,  49,  obs. 

how  to  be  framed  on  a  bill,  50,  n.  (i),  and  Gould  v.  Cojmbes,   1  Com.  B.  153. 
on  071  account  slated,  id. 
bii  railway  engineers,  £0,  n.  (o-). 

broker,  Berkeley  v.  De  Vere,  15  L.J.  Q.  B.  323. 
form  of  particulars,  50. 

PARTICULAR  ESTATES. 

commencement  of ,  ihould  be  shown,  A81,  n.(c). 

PARTNERS. 

how  a  partnership  firm  should  be  described  in  a  declaration  on  a  bill,  81,  n.  (t). 
indorsement  must  be  in  name  of,  id. 

Declarations. 

by  surviving  partner  for  goods  sold  by  late  firm,  165. 
remaining  partner  must  sue  as  such,  id,  n.  (A), 
the  like,  on  bill  of  exchange,  94. 

second  count,  laying  promise  entirely  to  plaintiff,  166.  ^ 

by  a  partner,  together  w'iih  the  assignees  of  his  insolvent  partner,  64. 
against  a  surviving  partner,   166. 

but  not  necessary  to  declare  against  him  as  such,  166,  n.  (i). 

Pleas. 

partnership  of  plaintiff  and  defendant  may  be  shown  under  von  assumpsit,  229. 
where  one  partner  may  sue  another,  id. 

that  hill  accepted  by  defendant's  purine"^,  not  for  partnership  purpose,  may  he 
given  in  evidence  under  non  accepit,  266,  obs. 
plea  that  another  partner  came  into  partnership,  that  defendant  retired,  and  plain- 
tiflF's  debt  transferred  to  new  hrm,  370. 

subsequent  partnership  of  plaintiff  and  defendant  no  defence,  id. 
covenant  on  a  partnership  deed  by  one  partner  against  another,  486. 

against  an  assistant  for  carrying  on  business  after  his  term,  and  plea,  487. 

PASTURE,  COMMON  OF. 

case  tor  disturbing,  528. — See  Common  of  Pasture. 
plea  denying  right  to,  646. 

PATENT. 

counts  in  assumpsit  for  licence  to  use,  166. 
case  for  the  infringement  of  a  patent,  602. 

for  the  infringement  of  a  patent  renewed  under  5  &  6  Will.  4,  c.  83,  s.  4,  after  the 
original  patent  had  expired,  605. 

Pleas. 

effect  of  not  guilty,  663. 
that  plaintiff  is  not  the  inventor,  id. 

meaning  of  the  words  "  true  and  first  inventor,''  id.  n.  (o). 
non  concessit,  663. 
specification  insufficient,  664. 

law,  6ic.  id.  n.  (</)• 
specification  not  inrolled,  664. 
that  the  invention  is  not  new,  665. 

the  statute  21  Jac.  1 ,  r.  3 . .  665,  n.  (s). 
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PATENT— coiitinueii. 

meaning  of  the  words  "  public  use"  and  "  novelty,"  665,  ti.  (s) 
that  the  invention  was  not  the  subject  of  a  patent,  6b5. 
fraud  practised  on  the  queen  in  the  application  for  the  patent,  id. 
that  the  title  of  the  invention  is  too  vague,  &c.  666. 
that  the  invention  is  of  no  public  benefit,  id. 

prejudicial  to  the  public,  id. 
that  the  infringement  was  before  disclaimer,  667. 
notices  to  be  delivered  with  the  pleas,  id- 

ohjectitins  to  the  riotices  cannot  he  taken  at  the  trial,  id.,  n.  (u). 

Replications. 

that  the  invention  is  new,  669. 
useful,  id. 
case  for  imitating  trade  marks,  556. —  See  Fraud. 

PAWN. — See  Detinue — Lien.  « 

bv  tenant  for  life,  confers  no  right  as  against  remainder-man,  611,  n.  (A), 
plea  of  lien  by  pawnbroker,  504. 

PAYEE  OF  NOTE. 

counts  by  and  against,  168,  169. 

pleas  thereto,  379. — See  Bills — Prcmissory  Notes. 

PAYMENT. — See  .Accord  and  Satisfaction — Payment  into  Court — Perfor.mance. 
crediting,  in  declaration,  47,  n.  («)• 

in  paiticulars,  49. 
pleas  of ,  in  assumpsit,  and  general  observations,  370. 
new  rules  respecting,  370.  obs. 
nhen  common  plea  of,  suffices,  id. 
cannot   be  given   in  evidence  in   mitigation   of  damages,   unless  pleaded,  370, 

371,  obs. 
should  he  pleaded  when  credits,  as  payments  are  not  given  in  particulars,  371, 

obs,,  49. 
not  in  general  necessary  to  new  assign,  id. 
pleas  oj  payment  to  bills,  272,  273. 
common  plea  of  payment  to  the  whole  of  a  count,  or  to  the  whole  declaration,  371. 
payment  must  be  by  authority  of  all  the  defendants,  371,  n.  {p). 
pavment  fty  one,  prima  facie  is  payment  hy  all,   id. 

and  jiatjment  to  one  of  several  plaintiffs  is  payment  to  all,  and  may  be  so  pleaded, 
317.'n.  (9). 
plea  of  payment  of  part  of  a  claim,  372. 

when  payment  of  a  smaller  sum  good,  372,  n.  («)• 

payment  of  debt,  without  costs,  i\c.,  when  sufficient,  id. 

when  plea  of,  should  conclude  to  the  country,  372,  n.(a). 

if  defendant  prove  less  than  he  pleads,  he  will  lose  the  costs  of  that  issue,  if  he  lose  the 

cause,  372,  n.  (q). 
aliter  if  he  win  the  cause,  id. 

but  in  any  case  he  may  reduce  damages  by  amount  he  really  proves,  id. 
comequences  of  pleading  to  more  than  the  body  of  the  plea  covers,  372.  n.  (t). 
not  necessary  to  specify  to  how   much  of  each  cause  oJ  action  plea  is  applied, 

id.  n.  (a). 
except  in  the  case  of  a  bill,  378,  n.  (a), 
replication,  denying  the  payment,  373. 

sulisequent  facts  annulling  an  actual  payment  may  he  shown  under  this  repli- 
cation, id.  n.  (d).,  and  Turner  v.  Brown,  15  L.  J.  223,  C.  P. 
plea  that  an  account  stated  is  the  same  sum,  and  payment  of  that  sum,  374. 
plea  of  payment  after  action  brougiht,  374. 
pleas  of  payment  to  bills,  272.  273.— See  Bills. 
by  and  to  assignees  of  a  bankrupt,  248,  249.— See  Assignees. 

In  Debt. 

payment  ad  and  post  diem  to  debt  on  bond,  450. — .See  Bond. 

cannot  be  pleaded  to  part  of  sum  in  condition,  id.  n.  (e). 

when  may  be  pleaded  to  interest,  id. 

course  when  part  of  principal  left  unpaid,  id. 
replications  to  pleas  ot  pnyintnt  on  a  bond,  4.jl. 
of  an  annuity  in  redemption  of  it.  446,  445,  n.(m). 
plea  of,  to  indemnity  bond,  while  damages  unliquidjteJ,  4-C3. 

may  be  pleaded  to  debt  onjudamenl,  457,  n.  (r). 

when  no  plea  to  debt  on  a  demise,  459,  460,  obs. 
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PAYMENT— continued. 

In  Covenant, 

plea  of  payment  of  rent  due  on  a  lease,  494. 

the  like,  of  rent  due  to  a  transferror  of  the  lease,  497. 

plea  of  payment  ad  diem  in  covenant,  498. 

in  satisfaction  after  due,  id. 

Replevin. 

payment  of  rent  to  a  party  having  title  paramount,  699,  n.  (b). 

to  a  mortgagee,  700. 
payment  of  land  tax,  699. 

income  tax,  id.,  n.  (d). 

PAYMENT  INTO  COURT. 

In  Assumpsit. 

plea  of,  and  general  observations,  375. 

shoittd  pay  sufficient  to  satisfi/  interest,  3)"c.  375,  obs.,  and  377,  n.  (q). 
if  money  offered  and  refused,  plaintiff  liable  to  costs,  id. 
effect  of,  as  an  admission,  id. 

to  an  indebitatus  count,  375,  376,  obs. 
to  a  special  count,  376,  obs. 
upon  what  cotinls  moneij  should  be  paid  in,  id. 
as  to  ihis  plea  when  debt  under  40s.,  id. 
form  of  plea  of  payment  into  court,  376. 
replication,  taking  the  n:oney  out  in  satisfaction,  377. 

plaintiff  cannot  pass  over  other  pleas  unnoticed,   id.  n.  (i),  and  378,  n.  (w). 
replication  to  payment  into  court,  claiming  more,  378. 

drawer  v.  acceptor  of  a  bill,  plea  that  the  acceptance  was  an  accommodation  for  part, 
and  payment  into  court  of  the  residue,  id. 

In  covenant,  498.  * 

hi  libel  and  slander,  659. 

In  trover,  669, 

In  trespass,  716. 

Justices,  &jc.  need  not  state  the  character  in  which  they  pay  the  money  into  court,  id. 

PEACE,  ARTICLES  OF. 

case  for  maliciously  exhibiting,  589. 

PEACE,  BREACH  OF.— 5ee  Affr.a.y — Arrest— Imprisonment— Trespass. 

plea  in  trespass,  justifying  giving  plainlitt'  into  custody  because  he  came  to  defendant's 

house  in  the  night  time,  and  refused  to  leave,  &c.  738. 
the  like,  showing  that  plaintiff  caused  a  riot,  738,  n.  (u),  and  740. 

merelii  refusing  to  leave  a  house  not  a  justification  of  imprisonment,  738,  n.  (o). 
plea,  assault  to  prevent  plaintiff  assaulting  third  person,  723. 
plea  justifying  removal  from  a  church,  739. 
from  a  club,  id, 

PEERS. 

commencement  of  declara' ion  against,  17. 

PENAL  RENT. 

declaration  in  covenant  for,  480. 

PENAL  ACTION.— See  Statutes,  Debt  on. 
wo  damages  to  be  claimed  in,  35,  n.  (h). 
declarations,  437. 

general  issue  by  statute  may  be  pleaded  to,  441. 

PERFORMANCE. 

of  consideration  or  condition  precedent  in  assumpsit  must  be  specially  denied,  221,  226. 
unless  consideration  be  executory,  id.,  and  see  Sale  of  Goods,  230. 

Debt. — See  Bond  — Debt — Payment. 

general  plea  of  performance  to  debt  on  bond,  451. 

where  the  plea  should  be  specific,  negative  and  disjunctive  covenants,  &;c.  451,  obs. 
the  like,  where  bond  conditioned  to  perform  covenants  in  another  indenture,  452. 
non  damriificatus  to  an  indemnity  bond,  id. 
full  amount  of  liability  may  be  recovered,  id.  n.  (0. 
replication  assigning  breaches  to  plea  of  performance,  453. 
on  an  annuity  bond,  id. 
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PERFORMANCE— cont/nued. 

bond  for  fidelity  of  a  clerk,  453. 
mortgage  bond,  id. 

suggestion  of  breaches  on  the  roll,  454. 
in  covenant,  pleas  of,  499. 

impossihility  of  performance  no  defence,  id, 
excuses  foi. — See  Rescinded  Contract,  384. 

PERILS  OF  THE  SEA. 

denial  that  ship  lost  by,  337. 

PERJURY. —  See  Lieel — Trespass. 

case  for  malicious  prosecution  for,  588. — See  Maliciols  Arrist,  &c. 

PERMIT. 

plea  that  sale  of  goods  illegal  for  want  of,  385. 

PEWS. 

case  for  the  disturbance,  pulling  down  of,  &c.  605. 

PHYSICIAN. 

when  can  recover  his  fees,  62,  n.  (^). 

PICTURE. 

case  for  deceit  in  the  sale  of,  548. 

PILOT.— See  Ship. 

when  liable  for  collision  of  ships,  616,  obs. 

plea  that  a  pilot,  and  not  a  captain,  liable  for  collision,  672,  n.  («). 

PIRACY. 

case  for  literary,  537,  obs. — See  Copyhight. 
debt  for  infringing  dramatic  literary  property,  426 
pleas  in  actions  for  piracy,  647. 

PLEAS. 

Practice  respecting, 

time  for  delivering,  20,  21. 

demand  of  plea,  id. 

issnable  pleas,  what  are,  id. 

counsel's  signature  to,  22,  n.  (k). 

several  pleas,  when  allowed,  24,  n.  (p). 

abstract  of,  id, 
comnieiiceinents  of  demurrer  to,  36. — See  Demurrer. 
conimencemenls  and  conclusions  of,  19  to  23. 

PLEDG ES. — See  Detinue — Lien  —  Pawn. 

case  against  a  sheriff  for  taking  insufficient,  615. 

PLENE  ADMINISTRAVIT.— See  Executor. 

plea  of,  to  part,  with  non  assumpsit  to  residue,  307. 
to  the  whole,  309. 
plene  adminislravit  pra;ter,  312. 
the  like,  with  outstanding  jvidgmenl  against  testator,  id, 
leplication,  that  defendaui  had  assets,  with  issue,  310. 

received  assets  since  commencement  of  suit,  311. 
issue  on  plene,  &c.  and  non  assumpsit,  witn  judgment  quando,  \c.  id. 

PLOUGH,  BEASTS  OF. 

case  for  distraining,  543. — See  Distress. 

POINTS  IN  MARGIN  OF  A  DEMURRER,  28.— See  Demurrer. 

POLICE. — See  Arrest — Constable — Imprisonment — Tkespass. 
pleas  justifying  giving  plaintiff  in  charge  of,  727. 
plea  by  othcer  of,  justifying  in  trespass,  729. 

plea  justifying  imprisonment  for  abusive  language,  uoder  the  metropolitan  police  act,  734. 
the  like,  for  wantonly  ringing  door-bell,  740. 

this  act  is  a  public  and  not  a  privule  act,  737,  n.  (/). 
plea  in  trespass,  justifying  plaintiti'  s  expulsion  from  a  police  office,  728. 
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POLICY  OF  INSURANCE.— See  Insurance. 
counts  on,  in  assumpsit,  141  to  144. 
pleas,  336. 
covenant  on,  472. 
case  for  fraudulently  selling,  549. 

POND. — See  Watercourse. 

case  for  obstructing  plaintiff  watering  his  cattle  at,  631. 

plea  justifying  trespassing  on  a  close  to  fetch  water  from,  783. 

POOR  RATE.— Sfe  Rates. 
excessive  distress  for,  537. 
avowry,  justifying  seizing  goods  for,  697. 

POSSESSION. 

case  against  a  sheriff  for  not  executing  a  writ  of,  615. 

what  possession  is  necessarij  to  maintain  trespass,  trover,  detinue  or  repleviti,  61 1,  n  (A)  ; 

678,  703,  709,  n.  (()  •  710,  n.  (x). 
wlien  dejendaul's  -possession  of  goods  must  be  proved  in  trover,  679. 
plea  denying  plaintiff's  possession  in  detinue. —  See  Detinue,  502,  n.  (a). 

in  case,  of  carriage  which  did  injury,  645. 
in  trover,  686. 
in  trespass  to  goods,  743. 
observations  on  the  effect  of  this  plea,  id. 
the  like,  in  trespass,  where  the  declaration  contains  other  charges  than  for  seizing  goods,  744. 
plea,  in  trespass,  denying  plaintiff's  possession  of  real  properly,  749. 
what  possession  of  plaintiff  will  negative  this  plea,  748,  obs. 
mere  right  to  possession  not  sufficient,  id. 

party  having  title  and  right  may  by  entry  acquire  it,  749,  obs. 
prior  actual  possession  sufficient  against  wrongdoer,  id. 
whether  title  as  distingnished  from  possession  controverted  by  this  plea,  id. 
if  defendant  has  been  in  possession  twenty  years,  he  should  plead  lib.  ten,  750,  obs. 
pleas  in  trespass,  justifying  in  defence  of  possession  of  personalty,  725. 

realty,  726.  —  See  Assault — De- 
fence— Imprisonment,  &c. 
plea  in  case  by  a  reversioner, denying  the  possession  of  plaintifl's  tenant,  653. 

POSTS. 

case  by  a  reversioner  for  erecting,  in  his  close,  609. 
how  to  justify  removal  of,  in  trespass,  751. 

POTATOE  SALESMAN. 

case  for  fiaudulently  selling  business  of,  548. 

POUND.— See  Distress. 

case  for  pound  breach,  605. 

pleas  thereto,  641. 

case  for  abusing  a  distress  by  puttin"  it  in  a  bad  pound,  709,  n.  (t). 

custom  to  drive  cattle  to,  pleaded,  759. 

POUNDAGE.— See  Sheriff. 
count  for,  on  promises,  186. 
debt  by  a  sheriff  for,  432. 

PRAYER  OF  JUDGMENT. 

wheu  proper  in  pleas,  &c.  21,  n.  (/),  19,  notes  (y)  and  (s),  and  377,  n.  (s). 

PREGNANT  NEGATIVK. 

demurrer  to  pleadings  for  being,  39. 

PRESCRIPTION. 

statute  as  it  affects  rights  of  common,  528,  obs. 
plea  of,  to  action  for  obstructing  watercourse,  675.  —  See  .Ancient  Lights — Common — 
Watercourses — Ways — Well. 

PRESENTMENT.— See  Bills— Promissory  Notes. 

when  necessary  to  be  averred  in  declarations  on  bills,  83,  n.{h). 

the  like,  in  case  of  bills  payable  at  a  particular  place,  85,  n.  (t),  86,  n.  (x),  87,  n.(s). 
demurrer  for  not  staling,  35. 
form  of  declaration  where  presentment  dispensed  with,  87  ;  law,  S^c.  id.  n.  (ft). 
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PRESENTMENT— mitfnued. 

plea  denying  that  bill  was  duly  presented  for  payment,  268. 

for  acceptance,  id. 
denial  of  presentment  according  to  a  qualified  acceptance,  269. 
denial  of  presentment  for  acceptance,  270. 
denial  of  dispensation  with  presentment,  id. 

PRINCIPAL  AND  AGENT.— See  Agent— Bailiff— Broker. 
counts  in  assumpsit  against  an  agent,  51. — See  Agi;nt. 

effect  of  non  assumpsit  in  actions  against  an  agent,  224. 
pleas  by,  in  assumpsit,  242. 
declarations  against  agents  in  case,  511. 

when  trustee,  surveyor,  &;c.  of  road  liable  in  case  for  nets  of  their  workmen,  519,  n.(i), 
521,n.(fc). 
case  against  defendant  for  falsely  representing  himself  as  a  principal,  and  thereby  inducing 
plaintifl'  to  accept  bills,  553. 
principal  not  liable  for  injury  done  by  an  ox  driven  by  a  boy  loho  was  employed  by  a 
licensed  drover,  693,  n.  (n). 
case  by  a  railway  company  against  an  engineer  for  not  preparing  plans  in  time,  607. 

effect  of  not  gnilty  in  case  against  an  agent,  639. 
pleas  in  case  by  an  agent,  643. 

PRINTER.— See  Agent— Case. 

case  against,  for  pawning  paper  delivered  to  him  to  print  on,  517,  obs. 

PRIVILEGE.— .See  Attorney. 

plea  in  abatement  by  attorney,  215,  and  see  12. 

PRIVILEGED  COMMUNICATION.— See  Libel,  &c. 

may  be  given  in  evidence  under  not  guilty,  655. 
what  is  a  privileged  communication,  id. 

PRIVY.— See  Case. 

case  for  not  repairing,  600. 

PROBATE. — See  Executors— Profert. 

PROBABLE  CAUSE. 

for  pleading  several  pleas,  certificate  of  judge  for,  25,  n.  (p). 

for  arrest,  prosecution,  &;c. — See  Malicious  Arrest,  &c.  581,  obs. 

PROCEEDINGS  IN  BANKRUPTCY.-See  Assignees— Bankuupts. 
set  out  at  length.  258. 

PROCEEDINGS  IN  INSOLVENCY  —See  Assignees-Insolvent. 

PROCESS. 

pleas  in  trespass  by  sheriff,  justifying  under,  740,  747,  771. — See  Sheriffs. 

for  arrest  under  a  capias,  740. 

for  seizing  goods,  747. 

entering  house,  &c.  771. 
by  bailiffs,  748. 

PROCURATION  MONEY.— See  Annuity. 

plea  that  annuity  deed  made  to  enable  an  attorney  to  take  more  than  allowed  by  law,  490. 

PROCTOR. 

case  for  libel  on,  572. 
plea  justifying,  659. 

PROFERT.— See  Executors— Over. 
form  of,  by  executors,  15. 

by  administrators,  9,  10. 
demurrer  for  not  giving,  of  a  deed,  34. 
omission  of,  only  ground  of'  special  demurrer,  35,  n.  (i). 
eiCKses  for  nut  7naking,  id. 

PROMISE  TO  PAY. 

when  necessary  to  stale,  in  declaration  on  a  bill,  83,  n.  (  /  ). 
demurrer  for  omitting,  32. 
for  repayment,  34. 

PROMISE  OF  MARRIAGE.— See  Marriage. 
declarations  for  breach  of,  15B. 
pleas  thereto,  362. 
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PROMISSORY  NOTES.— See  Bills.  &c.  and  Addenda. 
count  on,  by  payee  v.  maker,  167. 

joint  and  several,  how  to  declare  on,  167,  n.(u). 
indorsee  v.  maker,  167. 

promue  how  stated,  167,  n.  (s). 
indorsee  v.  payee  or  indorser,  168. 
payee  v.  maker  of  note  payable  at  particular  place,  id. 

presentment  of  such  a  note  to  be  proved,  168,  n.  (c). 
the  like,  where  place  mentioned  at  foot,  169. 
payee  v.  maker,  payable  on  demand,  id. 

when  such  a  note  overdue,  169,  n.  (tf). 
on  note  payable  by  instalments  when  whole  sum  due,  169. 
the  like,  where  some  instalments  only  due,  id. 

indorsee  may  sue  on  last  tivo  notes,  169,  notes  (e)  and  (/). 
on  note  payable  to  E.  F.  or  bearer,  170. 
on  country  bank  note,  id. 
against  indorser,  with  excuse  for  notice,  171. 
by  executor,  &c.  of  payee  v.  maker,  id. 
against  executor,  &c.  of  maker,  id. 
by  assignees  of  bankrupt  payee  v.  maker,  id. 
by  surviving  payee  v.  maker,  172. 
by  husband  and  wife  on  note  payable  to  her  before  marriage,  id. 

Pleas  to,  in  Assumpsit,  379. — See  Bills,  267  to  289. 

drawer  or  indorsee  v.  maker, — denial  of  making,  379. 

indorsee  v.  maker,  —  denial  of  indorsement,  id. 

indorsee  v.  payee, — denial  of  presentment,  id. 

indorsee  v.  one  of  two  makers, — payment  by  executor  of  other  maker  before  indorse- 
ment, 380. 
Debt. 

on,  by  payee  v.  maker,  432. 

PROPERTY.— See  Possession. 

plea  in  trover  denying  plaintiff's,  686. 
in  detinue,  502,  n.  (a), 
in  trespass  to  goods,  743. 
to  realty,  749. 
py  plaintiff  in  goods  sent  htj  carrier  denied  under  non  assumpsit,  222. 
of  plaintiff  in  money  paid  to  defendant's  use  denied  by  non  assumpsit,  229. 

PROSECUTION. 

plea  of  an  illegal  agreement  to  abandon,  327. 

PROSECUTION,  IMALICIOUS.— See  Malicious  Arrest,  &c. 
case  for,  581. 
pleas  thereto,  641,  661. 

PROTEST  OF  FOREIGN  BILLS,  98.— See  Bills. 

PUBLIC  COMPANY. 

commencement  of  declaration  by  public  officer  of,  13. 
count  in  promises,  for  refusing  to  transfer  shares  in,  172. 

when  necessary  to  aver  that  deed  tendered.  173,  n.  (m). 

when  shares  can  be  legally  transferred,  id. 
for  refusing  to  accept  railway  shares,  174. 

Pleas  in  Assumpsit  respecting,  and  general  observations,  380. 

that  the  action  only  acciued  against  defendant  as  a  member  of  a  public  company, 
and  that  the  registered  officer  ought  to  have  beeu  sued,  381. 
Debt. 

for  calls  by,  432,  obs. 

Pleas  in  Debt  to  Actions  for  Calls,  461,  obs. 
effect  of  "  never  indebted,"  id. 
what  pleas  will  be  allowed,  id. 
denial  that  defendant  is  holder  of  shares,  462. 

Covenant. 

on  the  deed  of  settlement,  433,  n.  (/). 
Case. 

against  a  company  for  obstructing  ancient  lights,  515. 

for  negligently  taking  up  pavement  of  a  street,  521. 

for  negligently  setting  fire  to  stacks,  id. — See  Carelessness. 
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PUBLIC  COMPANY— conH)!J(eJ. 

liability  of  railway  company  for  accidents,  522,  obs. 
case  against,  for  loss  of  parcels,  &c.  524. — See  Cakhiers. 
for  delaying-  delivery  of  parcels,  525. 
for  refusing  lo  carry  gtiods,  id. 

for  carelessness  in  performing  works,  597. — See  Cahelessness — Neg- 
ligence. 
case  by  the  managing  committee  of  an  intended  railway  against  an  engineer  for  not 
preparing  proper  plans,  &:c.  in  lime  lo  be  deposited,  to  enable  them  to  apply 
to  parliament  for  an  act,  606. 
against  the  secretary  for  not  delivering  to  plaintiff  a  certificate  of  shares  pur- 
chased by  him,  id. 
for  not  paying  money  to  plaintiff  which  a  statute  rendered  it  a  duty  to  pay,  608. 
against  a  canal  company  for  not  managing  their  canal  according  lo  statute,  631. 
for  a  libel  on,  572. 
plea  of  tender  of  amends  by,  673. 
plea  justifying  imprisoning  plaintiff  for  trespassing  on  a  railway,  729. 

PUBLIC  HOUSE. 

case  for  fraudulent  representations  on  sale  of,  554. —  See  Fraud. 
plea  in  trespass  justifying  plaintiff's  expulsion  from,  728. 

PUBLIC  WAY.— See  Way. 

plea  justifying  trespasses  under  right  to,  782. 

PUIS  DARREIN  CONTINUANCE, 
plea  of,  381. 

PULLING  DOWN  ADJOINING  HOUSE. 

case  for  negligence  in,  594. — See  Case — Negligence. 

PURCHASE. — See  Sale  of  Goods — Vendors,  &c. 

QUIET  POSSESSION. 

lessee  v.  lessor, — declaration  in  covenant  for  breach  of,  483,  n.  (g). 
when  this  covenant  implied,  id.,  484,  n.  (i). 

RABBITS. 

covenant  on  a  lease  for  not  destroying  rabbits  on  a  farm,  483. 

RAILWAY. —  See  C/^rhifrs — PuBtic  Co^ipany. 

commencement  of  declaration  by  public  officer  of,  13. 

counts  for  refusing  to  accept  and  receive  shares  in,  172  to  174. 

debt  for  calls  by.  432. 

pleas  thereto,  461. 

case  against,  for  losing  parcels,  &c.,  524,  525. — See  Carriers. 

the  like  for  injuring  passengers,  i:!ic.,  522,  525,  526. — See  Accidents. 

covenant  on  a  demise  of  lailway  shares,  473,  n.  (e). 

plea  justifying  imprisoning  plaintiff  for  trespassing  on  a  railway,  729. 

RAIN. 

case  for  causing  defendant's  loof  to   throw,  on  plaintiff's  house,  600. 

RAM. 

case  for  keeping  a  mischievous  ram,  592,  n.  (/). 

RATE. —  See  Distress — Poor. 

case  for  an  excessive  distress  for  poor  rates,  537. 
avowry  in  replevin  for  a  poor  rale,  697. 

a  sewer  rate,  id. 

a  highway  rale,  694. 
pleas  in  trespass  justifying  distresses  for,  762,  763. 

RATIFICATION. 

of  a  distress  by  landlord,  executor,  &c.,  695,  n.  (k),  and  699,  n.  (e). 
nj  trespass,  will  not  make  party  ratijying  liable,  703,  obs. 

REALTY. — See  Landiord,  &c. — Trespass — Ve.sdors,  iic. 

RECEIPT  OF  GOODS. 

pleas  in  case  by  a  carrier  denying,  645. 
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RECEIVER  IN  CHANCERY. 

count  by,  on  forbearance,  129. — See  Forbearance. 

RECITAL. 

demurrer  because  pleadings  are  in,  39  ;  and  see  Brown  v.  Thuriow,  16  L  J.  Exch. 

RECOGNIZANCE  OF  BAIL.— See  Arrest— Bail. 
debt  on,  434. 
pleas  to,  462. 
no  capias  against  the  principal,  and  replication,  462,  463. 

RECORD.— See  Judgment — NulTiel  Record. 
replication  of,  347. 

RECTOR.— See  Waste. 

case  against  the  executors  of,  for  dilapidations,  608. 

REDEMPTION  OF  AN  ANNUITY. 
plea  of,  446. — See  Annuity. 

REGISTRAR. 

of  hackney  coaches,  case  against,  for  defacing  a  license,  517,  obs. 

REJOINDER.— See  Demurrer. 

practice  as  to  rejoining  gratis,  24,  n.  (n). 
commencement  and  conclusion  of,  26. 

RELEASE. — See  Accord,  &c. —  Payment. 

obs.  and  plea  of,  in  assumpsit,  381,  382. — See  Addenda. 

when  court  will  set  release  aside,  id. 
replication  in  denial  of  the  release,  id. 
plea  that  the  manager  of  a  banking  company  released,  which  the  company  afterwards 

ratified,  383. 
plea  to  a  note  that  plaintiff  released  another  maker,  id. 

law,  &;c.,  of  release,  fci/  appointing  a  joint  debtor  eiecutor,  by  giving  him  time,  or  by 
proceeding  to  judgment  agaiiist  him,  383,  obs. 
replication,  setting  out  the  releasing  deed,  by  which  release  is  void  in  certain  circum- 
stances, 384, 
plea  of,  to  debt  on  bond,  463. 

a  debt  oj  record  may  be  discharged  by,  463,  obs. 
plea  of,  in  covenant,  499. 

REMAND. 

by  magistrate,  should  be  stated  as  special  damage  in  trespass,  707,  n.  (  p). 

REMOVAL  OF  GOODS. 

plea  in  trespass  justifying,  because  they  were  incumbering  close,  746. 

RENT. — See  Distress — Landlord  and  Tenant. 
indeb.  count  for  use  and  occupation,  147. 
on  a  guarantee  for,  125. 

by  an  executor,  where  death  in  middle  of  a  quarter,  114. 
declarations  in  covenant  for  nonpayment  of,  473. 
plea  of  payment  of,  in  covenant,  494. 
pleas  to  covenant  for,  497. 

case  for  illegal  distresses,  532  to  545. — See  Distresses. 
avowries  in  replevin  for  distress  for,  694. — See  Replevin. 
pleas  in  bar  in  replevin,  698. 

payment  of,  to  party  having  title  paramount,  699,  n.  (/). 
plea  in  trespass  justifying  entering  house  because  rent  unpaid,  752,  n.  (i). 
plea  justifying  distress  for,  760. — See  Replications,  &c.  764. 

RENT-CHARGE. 

avowry  in  replevin  for  distress  for,  693. 

for  a  tithe  rent-charge,  697. 

RENT,  PENAL. 

declaration  in  covenant  for,  480. 

REPAIRS. — See  Landlord  and  Tenant — Leases — Waste. 
count  in  assumpsit  for  not  repairing,  149. 
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HEP  AIRS— continued. 

plea  in  assumpsit,  denying  non-repair,  354. 
covenant  by  lessor  j;.  lessee  for  not  repairing,  &c.,  475. 
repairing  covenants  when  broken,  475,  n.  (d),  and  477,  n.  (^i). 
plea  that  defendant  did  repair,  &c.,  in  covenant,  494. 
plea  that  plaintiff  would  not  provide  materials,  494,  n.  (i). 
other  pleas  in  actions  of  covenant  for  non-repair,  498. 
case  by  a  tenant  against  a  landlord  for  not  executing  repairs  properly,  561. 
plea  in  trespass  justifying  entering  a  house  for  disiepair,  755. 

REPLEADER. 

when  awarded,  37,  n.  (g),  33,  n.  (k). 

REPLEVIN. 

case  against  a  sheriff  for  taking  insufficient  pledges  in,  615. 
case  by  a  sheriff  against  his  bailitl"  for  refusing,  616. 

Declarations, 

general  ohs.  690. 

to  he  henceforth  brought  in  the  new  county  courts,  id, 

when  way  he  removed  to  superior  court,  id, 

tvill  He  for  goods  taken  by  distress  tinder  magistrate's  warrant,  id. 

or  for  an  uulauful  detention  after  a  legal  taking,  id, 
in  the  superior  court,  id. 
in  the  old  county  court,  691. 

Avowries,  pleas  and  cognizances. 
non  cepit,  692. 
denial  of  plaintifTs  property,  693. 

Annuities,  693. 

avowry  in  replevin  for  an  annuity  or  rent-charge,  id. 

Damage  feasant. 

avowry  or  cognizance  in  replevin  for,  693. 

Highway  rate. 

avowry  in  replevin  for,  under  5  &  6  Will.  4,  c.  50.  .694. 

annuities,  693. 

for  distress  damage  feasant,  id. 

for  a  highway  rate,  694. 

(or  costs  ordeied  by  justices,  id. 

for  rent,  id. 

for  double  lent  for  holding  over,  696. 

by  executors  for  rent  due  to  testator,  id. 
by  carriers  for  a  lien,  id. 
for  a  distress  under  a  mortgage  deed,  id. 
payment  into  court,  id. 
avowry  for  a  poor  rate,  697.  , 

for  a  sewer  rate,  id.  9 

for  a  lithe  rent-charge,  id. 

Justices. 

avowry  for  a  distress  by  (under  18  Geo.  3,  c.  19),  for  costs  ordered  to  be  paid  on 
complaint  heard  before  tiiera,  694. 

Landlord  and  tenant. 

common  avowry  for  rent  in  arrear,  694. 
avowry  for  double  rent  for  holding  over  after  notice,  696. 
by  executors  for  rent  due  to  their  testator,  id. 

Lien. 

avowry  by  carriers  justifying  under  a  general  lien,  696. 

Mortgage  deed. 

avowry  where  the  right  to  distrain  was  created  by  a  mortgage  deed  between  plaintiff 
and  defendant,  696. 

Payment  into  court, 

plea  of,  in  replevin,  696. 

Poor  rate, 

avowry  in  replevin  for  distress  for,  696. 

Sewer  rate, 

avowry  in  replevin  for  distress  for,  697. 
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UEPLEVIN— continued. 
Tithes. 

avowry  for  a  distress  for  a  tithe  rent-charge,  697. 
Pleas  in  bar, 

to  an  avowry  for  rent,  denial  of  tenancy,  698. 

payment  of  land  tax  for  the  landlord,  699. 
riens  in  arrear,  id. 
denying  defendant  was  bailiff,  id. 
payment  to  a  mortgagee  of  the  premises,  700. 
replication  that  ihe  tenant  agreed  to  pay  the  land  tax,  id. 
denial  of  landlord's  reversionary  interest,  701. 
that  the  goods  were  privileged  as  being  on  the  premises  in  the  way  of  the  tenant's 

trade,  id. 
to  an  avowry  for  rent  in  arrear,  tender  of  the  rent  and  costs,  after  taking  and  before 

impounding,  id. 
Statute  of  Limitations,  id. 
to  an  annuity  bequeathed  by  will,  702. 

REPLEVIN  BOND. 

debt  by  the  assignees  of,  435. 

pleas  to  bond  taken  by  unauthorized  person,  '164. 

abatement  of  suit  by  death  of  plaintiff,  id. 
case  against  a  sheriff  for  not  taking,  615. 
the  like  for  taking  insufficient  pledges  on,  615. 

REPLICATIONS. 

commencement  and  conclusions  of,  21,  23. 

REPUGNANT  PROMISES. 

demurrer  to  a  count  for  containing,  34. 
the  like  to  a  plea,  39. 

REPUTED  OWNERSHIP. 

may  be  shown  in  trover  under  plea  nj'  not  possessed,  685,  687. 

REQUEST. 

wubt  be  made  to  leave  a  house,  when  entry  peaceable,  727,  n.  (u). 

■when  necessary  in  indeb.  assumpsit,  47,  note. 

promise  to  pay  on,  implied  when  consideration  is  executed,  48,  n.  (g). 

REQUESTS,  COURT  OF. 

plea  of,  298,  300.— See  Conscience. 

RESCINDED  CONTRACT. 

plea  of,  in  assumpf.it,  and  general  obs.,  384. 

contract  may  be  rescinded  before  breach,  384,  obs. 
but  after  breach,  rescinding  must  ke  in  accord  and  satisfaction,  id. 
if  contract  in  writing  under  Stante  of  Frauds,  agreement   to  rescind  must  be  in 
writing  also,  id. 

RESCUE. 

case  for  pound  breach  and  rescue,  605. 

plea  thereto,  641. 

plea  in  trespass,  justifying  assault  to  resist,  725. 

RESTRAINT  OF  TRADE.— See  Goodwill. 
plea  of,  in  covenant,  499. 
covenant  on  a  deed  in,  471. 

RETAINER. 

by  an  executor,  plea  of,  315. —  See  Executors. 

RETURN.  FALSE. 

to  a  writ  of  execution,  case  against  a  sheriff  for,  612. — See  Sheriff. 
pleas  thereto,  670. 

RETURN  OF  BILL. 

plea  denying,  269. — See  Bill. 

RETURNING  OFFICER. 

case  against,  foi  refusing  plaintiff's  vote  at  an  election,  60L 
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REVERSION. — See  Landlord  and  Tenant — Waste. 
covenant  by  assignee  of,  v.  lessee,  480. 
the  like  v.  administrator  of  lessor,  480,  n.  (y). 
allegation  of  injury  to,  560,  n.  (s). 

Case  by  a  reversioner. 

for  injuries  to  his  close  by  erecting  posts  in  assertion  of  a  right  of  wav,  609. 

damage  to  the  reversion  mnst  he  alleged,  608,  obs. 
the  like  for  injuries  to  personal  property  in  reversion,  610. 

whether  mere  sale  of  goods  sufficient  to  enable  reversioner  to  sue,  611,  n.  (fc). 
for  obstructing  ancient  hghts,  515. 
for  obstructing  watercourses,  631. 
for  causing  eaves  dropping  in  a  house,  600. 
plea  in  case  denying  plaintiff's  reversionary  interest  in  land,  653. 
the  like  denying  that  the  reversioner's  tenant  had  possession,  id. 

ejffect  of  ni<t  guilty  in  actions  by  reversioners — See  Landlord  and  Tenant,  640,  and 
see  669,  obs. 
pleas  in  case  denying  plaintiff's  reversionary  interest  in  goods,  670. 

denial  of  plaintiff's  reversion  a  good  plea  in  bar  in  replevin,  695,  n,  (h). 

REWARD. 

count  for,  for  discovery  of  a  felon,  175. 

meaning  of  expression  "  whofrst  gives  information,  ^c."  175,  n.  (r),  and  Addenda. 
must  be  given  uilh  intention  of  being  acted  on,  id.,  n,  (s). 

RIENS  IN  ARRF:AR. 

plea  of,  in  replevin,  699. 

RIENS  PER  DESCENT, 
plea  of,  in  covenant,  492. 
replication  thereto,  493. 

RIENS  PER  DEVISE, 
plea  of,  in  covenant,  493. 

RIGHT. — See  Way — Case — Trespass. 

RIOTERS. 

case  against  the  hundred,  for  damage  done  by,  557. 
pleas  thereto,  651. 

RIVER. — See  Watercourses. 

case  for  obstruction  of  access  on,  to  plaintiff's  house,  594. 

ROAD. 

case  for  placing  gravel  on,  519. — See  Catselessness — Way. 
rule  of,  when  carriages  meet,  522,  obs. 

ROPE. 

count  in  trespass  for  cutting,  whereby  plaintiff's  boat  driven  ashore,  709. 

ROYAL  CHARTER. 

declaration  by  company  authorized  to  sue  by,  14. 

RUBBISH.— 5fe  Case— Negligence. 
case  for  placing  on  a  public  load,  519. 

RULE  TO  PLEAD  DOUBLE. 

practice  respecting,  24,  n.  (p). 

SACKS. 

count  in  assumpsit  for  not  returning — Sec  Bailee,  78. 

SAILOR.— Sfc  Seaman -Ship. 

pleas  justifying  moderate  correction  of,  735. 

SALE   OF    GOODS. — See    Accountant  —  Agent  —  Auctioneer  —  Fraud  —  Snir  — 
VVarranty. 
indebitatus  count  for  goods  sold,  45. 
the  like  in  debt,  413. 

the  like  by  executors,   112,  426 — assignees,  62,  415  — husband  and  wifo,  131 — partners, 
&c.  165. — See  those  titles. 

PART  II.  3  N 
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SALE  OF  GOODS— continued. 
Special  counts  in  asiiimpsit. 

lehen  the  declaration  should  be  special,  176,  obs.,  and  43,  obs. 
against  an  agent  for  selling  his  principal's  goods  without  authority,  60. — See  Agent. 
vendor  v.  vendee  of  goods,  for  not  accepting  them,  176. 
readiness,  &;c.  to  perform  must  be  averred,  177,  n.  (i). 
but  tender  need  not  be  averred,  id. 
when  vendor  mail  resell,  id.  n.  (0 
vendor  v.  vendee,  on  promise  to  pay  by  bill,  177. 

for  not  giving  security  for  goods  sold,  178. 

for  noi  clearing  goods  sold  by  auction, id.  n.  (c). 
for  not  accepting  goods  to  be  delivered  in  parcels,  179. 
for  not  accepting  goods  manufactured  for  defendant  by  agreement, 

180. 
for  not  clearing  away  from  land  timber  sold,  id. 
for  not  returning  or  paying  for  horse  on  trial,  181. 
for  not  paying  by  a  bill,  id. 

for  not  accepting  and  paying  for  property  sold,  182. 
for  not  accepting  stock  in  the  funds,  187. 
vendee  t;.  vendor,  for  not  delivering  goods,  183. 

when  tender  and  request  of  delivery  must  he  averred,  id.  n.  (k). 
vendee  v.  vendor,  for  not  returning  money  deposited  with  him  on  trial  of  a  horse, 

184. 
counts  on  warranties  on,  201  to  205. — See  Warranty. 
for  selling  goods  which  seller  had  no  power  to  sell,  205. 

Pleas  in  assumpsit. 

effect  of  non  assumpsit  when  pleaded  to  indeb.  count  for,  230,  385. 
may  show  that  goods  were  worthless,  230. 
instances  of  faulty  pleas  amounting  to  non  assumpsit,  id. 

part  non  performance  of  entire  contract  for  sale  of,  may  be  shown  under  it,  id. 
so  also  credit  unexpired,  id. 
and  payment,  if  immediate  on  the  sale,  id. 
and  adultery  of  wife,  in  action  against  husband,  id. 
effect  of  non  assumpsit  to  special  count  for  not  accepting,  S;c.  385. 
plea  that  defendant  did  accept,  and  did  pay  for  goods,  id. 
that  plaintiff  was  not  able  to  deliver  the  goods,  id. 
effect  of  this  plea,  id.  n.  (m). 
that   goods  not  according  to  sample,   Sievehing  v.  Button,   15  L.  J.  276,  C.  P., 

Addenda  to  p.  222. 
vendee  v.  vendor,  for  not  delivering  goods,  traverses,  386. 

plea  to  goods  sold,  &:c.,  that  the  goods  were  returned,  and  the  contract  rescinded,  id. 

that  the  goods  were  sold  under  the  false  pretence  that  plain- 

tiflf' was  executor  of  A.  B.,  and  had  a  right  to  sell  them, 

and  payment  to  lighiful  executor,  id. 

thai  the  goods  were  bought  of  plaintiff's  agent,  and  that  defendant  has  a  sel-ofF 

against  him,  399. 
that  the  goods  were  sold  on  a  Sunday,  387. 

that  the  sale  was  illegal  for  want  of  permit  under  the  excise  laws,  328. 
case  against  a  seller  for  false  warranty,  547. — See  Case — Fraud — Warranty. 
for  exhibiting  false  samples,  547,  n.  (d). 
on  a  warranty  that    manufactured    goods  fit  for  purpose    for   which 

bought,  id, 
for  selling  a  rope  which  broke,  id. 

of  a  horse,  for  using  fraudulent  means  to  conceal  fraud,  547. 
of  a  copper  fastened  vessel,  id.,  n.  (_/  ). 
of  a  picture  for  deceit,  548. 
for  falsely  pretending  that  defendant  had  a  lien  on  goods  sold  to  plaintiff,  553. 
for  selling  a  falsely  warranted  gun  to  A.  for  plaintiff's  use,  which  burst  and  injured 
plaintiff,  554. 

SAMPLE  OF  GOODS. 

assumpsit  on  a  warranty  of  goods  sold  by,  202. 

plea  that  goods  tendered  not  according  to  sample.  Addenda  to  p.  222. 

case  for  exhibiting  false,  547,  n.  (d). 

SATISFACTION. 

pleas  of — See  Accord  and  Satisfaction,  232. 
replication  of,  to  plea  of  payment  into  court,  377. 
plea  that  a  judgment  was  satisfied  by  ca.  sa.,  &c.  458. 
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SCANDAL. — See  Libel  and  Slander. 

SCHOOLBOY. 

new  assignment  in  trespass,  excessive  correction  of,  736. 

SCHOOLMASTER. 

indebitatus  count  by,  for  tuition,  &c.  184. 

against  a  parent  for  removing  scholar  without  notice,  185. 

SCRIP  IN  PUBLIC  COMPANIES.— Sfe  Public  Company. 

counts  in  a^isumpsit  for  refusing  to  transfer  and  accept,  172  to  174. 

SCYTHES — See  Case— Nioligence. 

case  for  leaving,  in  a  public  street,  601. 

SEA,  PERILS  OF.— See  Insurance— Ship. 
denial  that  ship  lost  by,  337. 

SEARCH  WARRANT. 

case  for  maliciously  obtaining,  586.— .See  Malicious  Arrest,  &c. 

SEAWORTHY.- 5ee  Insurance. 

plea  that  ship  insured  was  not,  338. 
replication  in  denial,  id. 

SECOND  DISTRESS. 

case  for,  543. — See  Distress. 

SECOND  COUNT. 

necessary  to  prove  second  contract  on,  6,  n.  (h). 

SECRETARY  OF  A  PUBLIC  COMPANY. 
commencement  of  declaration  by,  13. 
case  against,  for  not  delivering  a  certificate  of  shares,  606. 

SEDUCTION 
case  for,  589. 

plea  that  the  girl  was  not  the  servant  of  plalntilf,  661. 
count  in  trespass  for,  708. 

SEIZURE  OF  GOODS. 

trespass  lies  for,  703,  obs. 
count  in  trespass  for,  709. 
law,  &c.  id.,  n.  (()• 

SELF  DEFENCE.— See  Assault— Son  Assault  Demesne,  722. 

SERVANT — See  Aoent — Bailiff — Carriers — Master  and  Servant. 
case  for  seducing,  enticing  away,  &c.  590. 

SERVICES  AND  WORKS.— See  Work. 

SETTING  ASIDE  FRIVOLOUS  DEMURRER,  28,  n.  (i). 

SET-OFF. 

acceptor  of  bill  cannot  avail  himself  of  set-ofF  against  prior  indorser,  275,  n.  (:). 

SET-OFF,  PLEAS  OF. 

In  Assumpsit. 

form  of  plea  of,  389. 

obs.  on  law  of,  388. 

rvhen  may  he  given  in  evidence  under  non  assumpsit,  230  and  231,  and  sec 

Work,  &c. 
can  only  comprise,  or  be  pleaded  to,  liquidated  damages,  389,  obs. 
plaint i^'  may  prove  balance  only  injirst  instance,  id, 
as  to  particulars  of,  id. 

laWy  Sfc.  tvhen  set-off' not  pleaded,  hut  really  eiists,  id. 
or  when  defendant  might,  but  does  not,  avail  himself  of  if,  id. 
3  N  2 
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SET-OFF,  PLEAS  OV—cnntinued. 

cannot  be  credited  in  particulars  of  demand,  389. 

and  therefore  will  not  be  construed  as  pleaded,  to  balance  in  particulars,  id. 
need  not  he  pleaded  to  unii  particular  sum,  id.,  n.  (t). 
consequences  as  to  costs,  ij  pleaded  to  more  than  proved,  id. 
issue  on,  not  divisible,  id. 

sum  mentioned  in  plea  should  cover  one  in  declaration,  390,  n.  (i). 
grounds  of  set  off ,  how  To  he  stated,  390,  n.  (y), 
replication  to  plea  of  set-off,  denying  it,  391. 

if  form  of  nunqttam   indebitatus  be  adopted,  payment  of  the  set-off  cannot   be 
shown,  id.,  n.  (rf). 
the  like,  when  action  by  assignees,  392. 
replication  of  Statute  of  Limitations  to  plea  of  set-off,  id. 

how  to  reply  ivhen  part  only  of  debt  barred,  id.  n.  (e). 
plea  that  debts  sued  for,  accrued  jointly  from  defendant  and  a  third  person,  and  set- 
off against  the  plaintiff  of  a  debt  due  from  him  to  defendant  and  that  third  person, 
391. 
plea  that  the  debts  sued  for,  formed  the  subject  of  a  plea  of  set-off  in  a  former  action 
by  defendant  against  plaintiff,  id. 

In  Case  of  Bankruptcy  and  Insolvency,  392  to  394. 

plea  of,  to  an  action  by  assignees  of  a  bankrupt,  392. 

to  what  counts  such  plea  may  be  pleaded,  id.  n.  (g). 
plea  of  set-off  on  a  judgment  against  the  bankrupt,  393. 
replication  thereto,  that  it  was  on  a  warrant  of  attorney  not  filed  within  twenty-one 

days,  id. 
replication,  that  causes  of  set-off  were  not  both  legal  and  equitable,  id. 
plea  of  mutual  credit,  id. 

other  forms  referred  to,  id.,  n.  (1). 
replication  to  plea  of  set  off,  denying  it,  394. 

assignees  cannot  reply  fraudulent  delivery  of  goods,  id.,  n.  (m). 
replication,  plaintiff's  discharge  under  Insolvent  Acts,  394. 

In  Case  of  Executors,  &;c.  398  to  399. 

plea  of  set-off  to  action  by  executors,  398. 
what  debts  can  he  set  off',  id.,  n.  (p). 
plea  of  set-off  in  action  against  executors,  399. 

law,  &;c.  of  such  set-off,  id.,  n.  (g). 
plea  to  goods  sold,  that  the  defendant  bought  them  of  plaintiff's  factor,  as  the  appa- 
rent principal,  and  that  defendant  has  a  set-off  against  him,  399. 
how  to  reply  to  this  plea,  id.,  n.  (n). 

In  Debt. 

plea  of  set-off  to  debt  on  bond,  464. 
replication  thereto,  465. 

In  Covenant. 

plea  of  set-off  in  covenant,  499. 

SEVERAL  COUNTS. 

when  allowed,  33,  n.  (q). 

SEVERAL  PLEAS, 

when  allowed,  24,  n.  (p). 

when  rule  or  order  necessary  for,  id. 

abstract  of,  id. 

when  rule  or  order  cannot  be  drawn  up  in  time,  id. 

judge's  certificate  of  probable  cause  for  pleading,  id. 

SEWERS'  RATE. — See  Distress — Rates — Replevin. 
pleas  in  trespass,  justifying  distress  for,  763. 
cognizance  in  replevin  for,  697. 

SHARES  IN  PUBLIC  COMPANIES. 

counts  for  refusing  to  transfer  and  accept,  172  to  174. 

SHARES  IN  A  RAILWAY. 

covenant  on  a  demise  of,  473,  n.  (e). 

SHEEP. 

plea  in  trespass  justifying  in  defence  of  possession  of,  729. — See  Defence,  &c. 
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SHERIFF. — See  Arrfst — Imprisonment — Trespass. 

Debt. 

against,  for  refusing  bail,  415. 

for  carrying  pi  linliff  to  prison  within  twenty- four  hours  after  arrest,  id. 

for  extortion,  426. 
debt  by,  for  poundyge,  432. 

Case. 

for  not  leaving  overplus  of  distress  with,  542. 

by  a  sheriff,  for  falsely  representing  ihat  a  prisoner  was  another  man,  and  thereby 
inducing  plaintiff  to  detain  him,  554. 

Case  against,  for  Neglect  of  Duly. 

for  escapes,  general  obs.  6;c.  545,  546. 
general  obs.  as  to  the  liabilitti  of,  on  eiecutions,  611,  obs. 
■when  liable  for  act  of  his  officer,  under-sheriff,  &;c.,  id. 
evidence  to  connect  him  with,  act  of  ha  Hi ff,  612,  obs. 
summary  remedy  against,  for  extortion,  id. — See  Extortion. 
meaning  of  the  xcord  "  levy"  in  writs  of  execution,  613,  n.  (p). 
ill  actions  against,  for  false  return,  must  state  how  the  return  isjalse,  id. 
count  for  falsely  leturning  nulla  bona  to  ti  fieri  facias  after  a  seizure  and  sale  of  goods 

sufficient  to  satisfy  plaintill's  execution,  612. 
for  not  levying  when  there  was  an  opportunity  and  falsely  returning  nulla  bona,  614. 

Other  Forms  against,  for  Neglect  of  Duly,  545. 

for  falsely  returriing  that  the  goods  remained  in  the  plaintiff's  hands  for  want  of 
buyers  after  a  seizure,  614. 

for  seizing  goods  equal  in  value  to  the  moneys  indorsed  on  the  writ  and  levying  only 
a  portion,  id. 

for  taking  insufficient  bail  where  the  capias  was  issued  against  defendant  in  a  wrong 
name,  and  plea,  id. 

for  not  returning  the  writ,  whereby  plaintiff  put  to  expense,  615. 

for  an  excessive  levy  and  not  selling  for  the  best  price  upon  a  fieri  facias,  id. 

by  a  landloid  against  a  sheriff  on  8  Ann.  c.  14,  for  removing  goods  taken  in  execu- 
tion without  satisfying  a  year's  rent  due,  id. 

for  not  executing  within  a  reasonable  time  a  writ  of  possession  in  ejectment,  id. 

for  not  discharging  a  party  privileged  from  arrest  from  other  writs  which  were  in  the 
sheriff's  office  against  him,  id. 

for  refusing  to  lake  bail,  id. 

by  a  landlord  against  a  sheriff  tor  not  taking  a  replevin  bond,  id. 

for  taking  insutlicient  pledges  in  replevin,  id, 

by  a  sheriff  against  his  bailiff  for  refusing  to  replevy  on  a  distress  for  a  poor  rate,  616. 

(or  extortion,  id. 

for  not  taking  plaintiff  to  prison  on  an  arrest  within  twenty  four  hours,  plaintiff  not 
having  consented  to  be  carried  to  a  house  of  her  own  nomination,  id. 

Fleas  in  Case  by. 

to  actions  for  an  escape,  649. 

to  actions  for  breach  of  duty  on  writs  of  execution,  670. 

to  a  declaralron  for  falsely  returning  nulla  bona  to  diji-fa.  that  the  defendant  did  not 
levy,  id. 

this  plea  denies  the  sale,  and  that  defendant  sold  proceeds  for  plaintiff,  id.,  n.  (•). 
exhaustion  by  other  writs,  landli>rd's  rent,  &:c.  may  be  shown  under  it,  id. 
also  that  jilainlifs  claim  fraudulent,  ^r.  id. 
for  not  seizing  goods  under  Siji.fa.,  that  there  were  no  such  goods,  671. 
that  the  plaintiff  directed  the  defendant  not  to  execute  the  writ,  id'. 
pleas  to  a  declaration  for  falsely  returning  want  of  buyers,  672. 

under  traverse  of  levy,  defendant  may  show  that  goods  vested   in  debtor's  as- 
signees, id. 
to  an  action  by  a  landlord   against  a  sheriff  for  reinovins  goods  taken  in  execution 
without  salisfving  a  year's  rent  due— 1,  that  delendant  had  not  notice  of  any  rent 
being  due;  2,  that  no  such  rent  was  due,  id. 
denial  that  sheriff  look  the  tenant's  goods,  id. 
denial  that  debtor  was  tenant  to  plaintiff,  iti. 

that  judgment  was  on  a  warrant  of  attorney,  and  fiat  before  sale,  id. 
that  plaintiff  had  notice  of  bankruptcy  before  sale,  and  slieriff  before  return,  id. 
that  warrant  of  attorney  given  by  way  of  fraudulent  prelerence,  id. 

Pleas  in  Trespass. 

plea  to  imprisonment,  justifying  under  capias,  740. 
replication,  showing  breaking  open  outer  doois,  742,  n.  («)• 
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SUERITF— continued. 

justification  by,  under  a  fi.  fa.  747. 

pleas  in  trespass  by  a  sheriff",  when  sued  by  assignees  of  a  bankrupt,  747. 
seizure  under  fi.  fa.  before  fiat,  and  without  notice  of  act  of  bankruptcy,  id. 
this  defence  admissible  in  trover,  under  plea  denying  property,  684,  obs. 
when  not  in  trespass,  747,  obs. 
replication  that  judgment  was  on  a  fraudulent  warrant  of  attorney,  747. 

that  judgment  on  warrant  of  attorney,  and  fiat  issued  within  two  months 

of  execution,  and  sheriff  sold  with  notice,  &c.  id. 
that  judgment  on  cognovit  given  by  way  of  fraudulent  preference,  748. 
new  assignment  to  plea  justifying  under  fi.  fa.  769. 

plea  by  a  sheriff',  the  officers,  and  the  execution  creditor,  sued  together  for  entering, 
&c.  a  house,  and  seizing  goods,  justifying  under  a  writ  of  fi.  fa.  771. 
uhen  these  parties  should  plead  separately,  771,  n.  (p). 
when  the  sheriff  will  succeed  on  not  guilty,  771,  n.  (q). 

on  plea  denying  plaintiff's  property,  771,  n.  (r). 
justification  under  a  fi.  fa.  for  seizing  partnership  propeity,  773. 
the  like,  when  execution  founded  on  an  award,  id. 
replications  to  pleas  of  justification  under  fi.  fa.  774. 
when  de  injuria  can  be  replied,  id. — See  De  Injuria. 

SHERIFF'S  OFFICER. — See  Arrest — Bailiff — Extortion — Imprisonment. 

count  in  assumpsit  on  promise  of  indemnity  to  him,  if  he  would  sell  goods  seized  under  a 

Ji.fa.  138. 
count  for  fees,  6lc.  against  the  attorney,  186. 
count  for  poundage,  id. 

SHIP. — See  Agent — Broker — Captain — Insurance. 
count  on  bill  of  lading,  99. — See  Carrier. 

upon  a  policy  of  insurance  on  cargo  of,  141. 
for  excluding  a  passenger  from  the  cuddy,  186. 
indebitatus  count  for  wharfage,  lighterage,  &cc.  206. 
insurance  of,  declarations  on  policies,  pleas,  336  to  346. 
covenant  on  charter  parties,  471. 

Case. 

observations  on  actions  for  negligence  in  navigating,  616. 
no  action  lies  if  both  parties  in  fault,  id. 
rule  when  ships,  steamers,  &;c.,  meet,  id. 
when  liability  shijted  to  pilot,  id.,  and  6T2,n.  (n). 
against  the  owner  or  captain  of  a  ship  for  running  foul  of  plaintifl''s  vessel,  617. 
against  the  owners  of  a  steam  vessel  for  causing  a  dangerous  swell  in  the  Thames 

whereby  plaintiff's  vessel  was  swamped,  618. 
plea  in  case  to  a  declaration  for  carelessly  running  down  plaintiff's  vessel,  that  de- 
fendant was  not  possessed  of  the  vessel  which  did  the  injury,  672. 
defence  that  pilot  on  board,  id.,  n.  («). 

SHIP  AGENT.— See  Agent— Broker. 

assumpsit  against,  for  not  procuring  cargo,  form  9,  p.  55. 
for  not  slowing,  form  10,  p.  56. 

forwarding,  form  11,  p.  57. 

SHIPOWNERS. 

case  against,  for  losing  goods,  527. — See  Carriers — Ship. 

SHOOTING. 

pleas  in  trespass  justifying  shooting  dogs,  765. 

SIGHT. 

bill  payable  on,  form  of  declaration,  85. — See  Bills. 

SIMILITER. 

practice  respecting,  21,  n.  (d),  24,  n.  (n). 

SIGNATURE. 

when  counsel's,  necessary  to  pleas,  22,  n.  (k). 

SLANDER. 

declarations,  562. 

pleas,  655. — See  Libel  and  Slander. 
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SOLICITOR.— See  Attornfy. 
count  by,  for  his  bill,  Sec.  67. 

against,  for  negligence,  68,  515. 
plea,  bill  not  delivered  one  month  before  suit,  &c.  252. 

SOLVIT  AD  OR  POST  DIEM.— S«e  Bond— Payment— Peiiformance. 
pleas  of,  to  debt  on  a  money  bond,  450,  445,  n.  (m). 
replication  thereto,  451. 
plea  in  covenant,  498. 

SON  ASSAULT  DEMESNE.— See  Assault— Defence— Trespass. 
plea  of,  in  trespass,  722. 

the  like,  in  endeavouring  to  prevent  plaintiff  assaulting  a  third  person,  723. 
the  like,  in  defence  of  father,  son,  &:c.  724. 
replication  of  excess,  id. 

SPECIAL  COUNT  IN  ASSUMPSIT. 

effect  of  lion  assumpsit  when  pleaded  to,  217. — See  Non  Assumpsit. 

SPECIAL  DAMAGE.— See  Damages. 
plea  denying,  in  libel  or  slander,  65. 

SPECIAL  DEMURRER,  30.— See  Demurrer. 

SPECIALTY.— See  Covenant— Deut— Deed— Non  Assumpsit. 

debt  merged  in,  may  be  shown  under  nun  assumpsit,  227,  233,  n.  (u). 
when  assumpsil  will  lie,  though  deed,  id. 
plea  that  debt  merged  in  bond,  233. 

SPIRITUOUS  LIQUORS. 

plea  of  the  Tippling  Act  to  goods  sold,  400. 

SPRING  GUNS. 

case  for  setting,  601. 

STAGE  COACH.— See  Carriers. 

STAKEHOLDERS.— See  Gaming— Money  had,  &c.— Nov  Assumpsit 
when  sued  for  money  hud,  &;c.  may  plead  general  issue,  228. 
plea  by,  that  money  deposited  to  avoid  event  of  illegal  lottery,  319. 

STALLAGE. 

indebitatus  count  for,  189. 

STALLS, 

custom  to  erect,  on  a  common  at  fairs,  759. 

STAMP. 

defective,  may  he  shown  under  von  assumpsit  or  any  plea  in  denial,  223,230,  266. 
doubtful  whether  this  defence  can  be  pleaded,  401. 
plea  that  bill  given  to  hanker  for  unstamped  checks,  287. 

STATUTE. 

taking  away  right  of  action  must  be  pleaded,  230. 

debt  on  various  local  statutes,  437  to  438. 

declaration  in  debt  on  the  Gravesend  Pier  Act  against  a  clerk  for  acting  as  treasurer,  4.J7. 

declaration  in  debt  on  a  byelaw  of  a  corporation  (since  the'  Municipal  Act)  against  the 
corporation  for  money  arising  from  the  funds  of  the  corporation,  ordered  by  the  byelaw 
to  be  paid  to  a  burgess,  id. 

against  a  landlord  to  recover  poor  rates  under  local  statutes,  438. 

against  a  commissioner  for  acting  in  a  matter  in  which  he  was  personally  inlerestcd  con- 
trary to  the  provisions  of  a  local  act,  id.,  and  Cook  v.  Swift,  14  M.  &  \\  .  -35. 

against  a  person  for  having  acted  as  councillor  of  a  borough  whilst  unqualifaed,  id. 

against  an  overseer  for  not  making  out  a  burgess  list,  id. 

against  an  overseer  lor  selling  goods  for  the  workhouse,  id. 

against  a  slockbroLer  for  acting  without  being  admiited,  id. 

for  delivering  sacks  of  coal  in  London  of  deficient  weight,  contrary  to  1  &c  2  \N  ill.  4,  c. 
16. .id.;  Collins  V.  Hopwood.\5  M.  6l  W.  4^8. 

against  the  captain  of  a  ship,  on  6  Geo.  4,  c.  125,  s.  70,  fur  not  lakmg  a  pilot  on  board 
who  oflTered  himself,  id. 
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STATUTE — continued. 

against  an  apothecary  for  penalties  for  practising  without  a  certificate,  438. 
against  a  poundkeeper  for  taking  more  than  four  shillings  on  a  distress,  id. 
case  for  not  paying  money  which  a  private  act  rendered  it  a  duty  on  defendaat  to  pay,  608. 

local  and  personal,  what  are,  737,  n.  (b). 
general  issue  by  statute,  form  of  plea,  442. 

allowed  in  penal  actions  by  21  Jac.  1 .  .441,  obs. 

what  are  such  penal  actions,  id. 

by  landlords,  justices,  constables,  S^c.  442,  obs. 

what  defence  may  be  given  under  it,  id. 
plea  of  no  notice  of  action,  as  required  by  a  local  statute,  737. 
the  like  by  bailiffs  of  inferior  court,  id.,  n.  (fc). 

what  acts  are  local  and  personal,  737. 

what  conduct  entitles  dejendant  to  protection  of,  id.,  n.  (»n). 
form  of  notice  of  action  under  local  statutes,  794. 
demand  of  copy  and  perusal  of  warrant,  795. 

statutes  re(juiring  such  notice  to  be  given,  793,  794. 

STEAM  ENGINE. 

case  for  a  nuisance  in  keeping,  600. — See  Case — Nuisance. 

STEAM  VESSEL. 

case  against  owner  of,  for  swamping  plaintiff's  vessel,  618. 

case  for  hiring  for  an  improper  purpose,  whereby  vessel  forfeited,  517. 

plea  in  trespass  justifying  in  defence  of  possession  of,  725,  n.  (g). — See  Possession. 

STOCK. 

indebitatus  count  for,  187. 

count  for  not  accepting  Spanish  certificates,  id. 

to  recover  expenses  for  stock  sold  with  bad  title,  199. 
case  against  the  Bank  of  England  for  not  transferring,  519. 
the  like,  against  the  East  India  Company,  id. 

STOCK-JOBBING. 

plea  of  an  illegal  agreement  respecting,  328. 

STOPPAGE  IN  TRANSITU.— See  Trover. 

may  be  shown  in  trover  under  not  possessed,  685. 
plea  of,  by  an  unpaid  consignor,  646. 

STREET. — See  Negligence — Nuisance — Way. 

SUBPOENA. 

case  against  a  witness  for  not  obeying. — See  Witness,  633. 

SUGGESTION  OF  BREACHES. 

in  debt  on  bond. — See  Bond — Debt,  454. 

SUNDAY. 

plea  to  goods  sold,  that  they  were  sold  on  a  Sunday,  387. 

SUPRA  PROTEST.— See  Bills. 

count  on  a  bill  against  acceptor,  98. 

SURETY". — See  Guarantee,  133 — Indemnity. 
fraud  on,  plea  to  a  note,  283. 

SURGEON. — See  Apothecary — Non  Assumpsit. 
indebitatus  count  by,  for  his  bill,  62. 

plea  thereto,  plaintiff  not  admitted  by  College  of  Surgeons,  402. 
case  against,  for  deceit  in  sale  of  his  business,  548. 

for  negligence  in  treatment  of  a  patient,  619. 
pleas  thereto,  873. 

SURREJOINDERS  AND  SURREBUTTERS, 
forms  of,  26. 

SURRENDER. 

law  of,  &T.,  350,  n.  (a). — See  Landlord,  &c. 
plea  of,  in  covenant,  494,  n.  (/). 
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SURVEYOR. 

of  a  road,  when  liable  for  obstructions,  3fc.,  519,  n.  (i). 

SURVEYOR'S  SALARY. 

plea  in  trespass  justifying  distress  for  rate  for,  763. 

SURVIVING. 

defendant,  commencement  of  declaration  against,  16. 

plainlitf,  17. 

executor,  15. 

partner. — See  Partners,  165. 

payee  of  note,  count  by,  172. 

SUSPICION  OF  CRIME.— SeelMpnisoNMENT— Trespass. 
plea  in  trespass  justifying  imprisonment  for,  735. 

SWEEPSTAKES.— 5ee  Gaming. 

plea  that  bill  given  to  abide  the  result  of,  319. 

SWINDLER. — See  Libel  and  Slandkii. 

case  for  libel  for  calling  plaintiff  a  swindler,  575. 

TAXES. 

declarations  in  covenant  for  not  paying,  473,  n.  (e). 

TENANCY. — See  Demise — Distress— Landlord,  &c. 
pleas  in  denial  of,  354,  672. 

when  to  be  shoivn  in  actions  for  illegal  distress,  S;c.,  533,  n.  (m). 

TENANCY  IN  COMMON  OF  PLAINTIFF  AND  DEFENDANT, 
plea  of,  in  covenant  on  a  lease,  494,  ii   ((). 

cannot  be  pleaded  in  assumpsit. — See  Partners,  229. 

7ior  in  trover,  684. 

but  should  be  pleaded  in  detinue,  532,  obs. 

as  to  plea  of,  in  trespass,  see  Wilkinson  v.  Haiigarth,  16  L.  J.  103,  Q.  B. 

TENDER.— See  next  title. 
Assumpsit. 

obs.  on  law  of,  402,  403. 

when  replication  good,  that  a  larger  sum  due  than  that  tendered,  id. 
when  may  he  pleaded  to  a  bill  or  note,  id.  and  404,  n.  (6). 
tender  of  a  larger  sum  will  supjiort  plea  of  tender  of  smaller,  403,  obs. 
moneu  must  be  octuallii  produced,  id. 
or  production  dispensed  with,  4  04,  n.  (b), 
and  offered  without  condition,  403,  obs. 
plea  of  the  general  issue  except  as  to  part,  and  tender  of  thai  part,  403. 
replication,  denial  of  the  tender,  404. 

a  demand  of  the  debt  before  tender,  405. 

of  the  sum  tendered  after  tender,  id. 
a  larger  sum  due  at  time  of  tender,  id. 
Debt. 

form  of  plea  of  tender  in  debt,  465. 

Covenant. 

form  of  plea  of  tender  in,  499. 

Detinue. 

replication  to  a  plea  of  lien,  a  tender  of  its  amount,  507. 

Case. 

count  for  not  restoring  goods  on  a  distress  after  rent  tendered,  544. 
tender  loo  late  ajter  impounding,  id. 

TENDER  OF  AMENDS. 

plea  of  lender  of  amends  in  case  by  a  railway  company,  673. 
the  like,  in  an  action  for.an  irregular  distress,  648. 
the  like,  in  trespass  by  a  magistrate,  717. 

TERM  OF  CONTRACT  OMITTED  IN  ASSUMPSIT. 

may  be  shown  under  non  assumpsit,  210. — See  Non  .\siUMPSiT. 

TERM  OF  LEASE. 

when  necessary  to  state,  474,  n.  (/)). 
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TERMOR. 

declarations  in  covenant  b}'  and  against,  482. — See  Covenant — Leases. 

TESTATOR. 

counts  in  trover  by  and  against  executors,  682. — See  Executors. 

THEATRE. 

plea  of  an  illegal  agreement  respecting,  327. 
debt  for  acting  unlicensed  plays,  426, 

for  infringing  dramatic  properly,  id. — See  Copvrjght,  537. 

THEFT. — See  Felon — Libel. 

plea  of,  by  a  carrier  by  water,  646. 

THOROUGHFARE. 

case  for  obstructing,  519. — See  Nuisance — Way. 

TITHES. 

avowry  in  replevin  for  a  distress  for  tithe  rent  charge,  697. 

TILLAGES. 

count  by  outgoing  tenant  for,  110. — See  Landlord  and  Tenant. 
indebitatus  count  for,  188. 

TIME.— See  Date. 

■practice  as  to  declaring,  20,  obs. 

demurrer  for  omitting  statement  of,  31,  and  20,  D.  (h). 
statement  of,  in  indehitatus  counts,  46,  n.  (6). 
plea  of  time  given  on  a  bill  of  exchange,  286. — See  Bill. 

TITLE. 

of  a  declaration,  1. 

demurrer  for  wrongly  intituling,  30,  31. 

■when  title  should  be  shown  in  actions  on  leases,  473,  obs. 
covenant  for  breach  of,  by  vendees  and  vendors,  488. — 5'ce  Vendors,  iScc. 
case  for  slander  of,  580. 
pleas  denying,  in  an  action  by  a  reversioner,  653,  670. 

when  should  be  denied  in  case,  640,  669. 

how  denied  in  trover,  685. 

in  trespass,  748. — See  Possession,  764. 

when  tenant  can  dispute  his  landlord's,  698,  n.  (a), 

TITLE  PLEADED. 

references  to  various  forms  of,  in  covenant,  480,  n.  (y). 

TOLLS. — See  Stallage. 

indebitatus  count  for,  188,  189. 

TOMBSTONE. 

trespass  for  removing,  709. 

TOOLS  OF  TRADE. 

case  for  distraining,  543. — See  Distresses,  764. 

TRADE. 

indebitatus  count  for  goodwill  of,  122. — See  Goodwill. 

denial  that  plaintiff  exercised,  in  case  for  slandering  him  in  it,  656. 

TRAP  DOOR.— 5ee  Case— Negligence. 

case  for  leaving  uncovered,  whereby,  &c.,  601. 

TRAVERSE. 

demurrer  for  improperly  concluding  to  the  country,  &c.,  37. 
other  demurrers  for  defective  traverses,  40,  42. — See  Demurrer. 

TREES. 

trespass  may  be  maintained  by  landlord  against  tenant  for  severing,  560,  n.  (7). 

TREASURER  OF  A  COMPANY. 

commencement  of  declaration  by  and  against,  13,  14. 
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TRESPASS. 

general  obs.  when  the  action  lies,  703,  obs. 

raUjicution  of  previous  trespass  not  sufficient,  id. 

lies  for  tortious  seizure  oj  goods,  id.  j  710 

provided  plaintiff  had  possessory  right  or  actual  possession,  id.,  709,  n.  (t),  and  71U, 

n.(i). 
but  not  for  mere  refusal  to  give  them  up,  709,  n.  ((). 
lies  aguinst  a  corporation,  703,  obs. 
"  whereas"  bad  in  commencement  of  count,  id. 
"  contra  pacem,"  "force  and  arms,"  S^C,  id. 

as  ti>  fos/s  i;i,  704,  obs.,  570,  obs.  ^ 

certifcate  of  reasonable  cause  for  making  acquitted  parti)  a  defendant,  olO,  obs. 
declaration  must  allege  goods  seized  to  belong  to  plainti_ff ,  710,  n.  (c). 

Declarations  in, 

1.  To  the  Person. — See  Assault— Defence — Imprisonment. 

for  assault,  battery  and  wounding,  704. 

what  amotitifs  to  an  assault,  6ic,,  704,  obs. 
for  driving  a  carriage  against  the  plaintiff's,  706. 
for  false  imprisonment,  id. 
for  criminal  conversation,  707. 
by  husband  for  an  assault,  &c.  on  his  wife,  708. 
by  husband  and  wife  for  an  assault,  &c.  on  the  latter,  id. 
for  debauching  plaintiff's  daughter,  id. 

2.  Personaltif.—  See  Possession — PnopiiiaY. 

de  bonis  asporlatis,  709. 

for  cutting  a  rope  whereby  plaintiff's  boat  was  driven  on  shore,  &c.,  irf. 

for  removing  a  tombstone  and  erasing  the  inscription,  id. 

3.  Realty. 

for  trespass  in  a  dwelling-house  and  seizing  goods  therein,  710. 
for  an  expulsion,  1\].—See  Expulsion. 

for  a  trespass  on  land,  stating  various  injuries,  id. — See  Entry. 
for  mesne  profits  and  costs  of  an  ejectment,  713. 

Pleas  in. 

observations  on  the  plea  of  not  guilty  in  trespass,  714. 

General  Forms  of  Pleas,  cje. 

not  guilty,  7 14.— See  Not  Guilty. 

not  guilty  to  part  of  the  trespasses,  715. 

accord  and  satisfaction,  id.— See  Accord,  &c. 

judgment  recovered,  id. — See  that  title. 

leave  and  licence,  id. — See  that  title. 

Limitations,  plea  of  the  Statute  of,  716.— .See  that  title. 

payment  into  court,  id. — See  that  title. 

tender  of  amends,  717.  — See  Tender. 
Revlication  de  injuria,  obs.  on,  in  trespass,  id.— See  title  De  Injuria. 
new  assignment  of  another  trespass,  general  form  of,  720-Se«  New  Assignment. 

1.  To  the  Person. — See  the  various  titles  below. 
Not  Guilty,  720. 

"'  plea  to  a  count  for  running  against  plaintifT's  gig  thai  it  arose  from  plaintiff's 
fault,  721. 

Conviction.  ,        ,  ,     ,  •  .„j   «r  ,»,« 

plea  10  a  count  for  assault  and  battery  that  defendant  was  convicted  of  the 
assault,  Sec.  before  magistrates  under  9  Geo.  4,c.  31,  ss.  27,  28..  721. 

Defence  of  the  person.  „ 

son   assault  demesne.   722.-See  Assault-Defence-Imprisonment-Son 

Assault  Demesne.  .  .  l-     /■ 

that  the  defendant  assaulted  the  plaintiflT  in  endeavouring  to  prevent  bira  from 

assaulting.  &c.  a  third  person  and  lo  preserve  the  peace,  723. 
that  the  defendant  assaulted  the  plaintiff  in  deleoce  of  the  defendant  s  father  or 

son,  &c,  whom  iheplainlitf  had  altacked,  724. 
replicalioa  de  injuria,  724.— See  De  Injuria. 

of  excess,  to  a  plea  of  son  assault  demesne,  id. 
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Defence  of  the  possession  of  personaltu- 

justification  of  an  assault,  &c.  in  resisting  a  rescue  of  cattle  distrained  damage 
feasant,  725. — See  Assault. 
Defence  of  a  house,  &;c. 

plea  to  an  assault  that  plaintiff  was  unlawfully  in  a  house  and  refused  to  leave 
when  requested,  whereupon   defendant  as  servant  of  the  occupier  assaulted 
defendant  in   removing  him,  726. — See  Assault — Expulsion — Imprison- 
ment. 
observations,  id. 

other  forms  of  pleas  justifying  in  defence  of  property,  &c.  728. 
expulsion  from  a  public  house,  id. 
from  a  select  vestry,  id. 

flora  a  church  for  indecent  behaviour  during  service,  id. 
from  a  police  office,  id. 
from  a  house,  and  law  as  to  the  light  of  landlord  to  expel  a  tenant 

holding  over  possession,  id. 
to  prevent  forcible  entry  into  house,  id. 
Defence  of  a  Defendant's  Close, 

to  prevent  forcible  entrance  into  a  close,  and  replication  of  an  agreement  enti- 
tling defendant  to  enter  to  cut  teazles,  729. 
expulsion  of  plaintiff,  who  was  defendant's  servant,  from  his  house,  which  he 

refused  to  leave,  id. 
expulsion  of  plaintiff  from   a  railway,  and  justifying  taking  plaintiff  before  a 

magistrate  under  3  &  4  Vict,  for  trespassing  on  the  railway,  id. 
justification  of  an  assault  in  defence  of  defendant's  sheep  which  plaintiff  with  a 

strong  hand  attempted  to  take,  id. 
similar  plea,  id. 

Felonv,  or  suspicion  thereof, 
observations  on,  729. 

distinction  between  arrest  by  constable  and  private  person,  id.  obs. 
power  of  arresting  without  icarrant  confined  to  party  arresting,  id. 
requisites  of  plea  of  justification,  730,  obs. 
must  show  facts  from  which  suspicion  issued,  id. 
distinction  between  felonies  and  misdemeanors,  id. 
in  case  of  affrays,  constable  must  have  had  view,  id, 
iintesi  dangerous  wound  given,  id. 

unfounded  plea  of  justif  cation  aggravates  damages,  731,  obs. 
must  be  tried  as  though  a  criminal  charge,  id 
plea,  that  a  burglaiy  had  been   committed  in  defendant's  house,  that  plaintiff 
was  found  in  a  suspicious  manner  near  the  house,  wherefore  defendants, 
one  being  a  constable,  took  him  before  a  mngistrate  who  remanded  him, 
731. 
that  a  gun  had  bieen  stolen  and  pawned,  and  reasonable  ground  of  sus- 
picion against  plaintiff,  734. 
justifying   imprisonment,   &c.    under    the   Metropolitan    Police    Act  for 
abusive  language,  id. 
Other  pleas  justifying  imprisonment  for  felony  or  suspicion,  735. 

plea  justifying  arrest,  handcufling,  and  detention  on  suspicion  of  felony,  id, 

the  like  on  suspicion  of  plaintiff  having  stolen  a  horse,  id. 

other  forms,  id. 

plea  showing  felony  committed,  id. 

that  plaintiff  forged  an  acceptance,  id. 
plea  justifying  imprisonment  by  a  militaiy  officer  abroad,  the  plaintiff  acting 

mutinously,  replication,  (kc,  id. 
plea  by  overseers  justifying  imprisoning  the  plaintiff  on  the  ground  of  his  being 
a  dangerous  lunatic,  id. 
Master  and  Servant,  Apprentice,  &^c. 

plea  justifying  moderate  correction  of  an  apprentice  for  disobedience,  735. 
The  like  if  so/i,  mariner,  Sjc,  id.  a.  (g). 

New  Assignment  in  Trespass  to  Persons, 
observations  on,  736. 

new  assignment  to  a  plea  justifying  the  correction  of  a  schoolboy,  &c.  that  the 
plaintiff'  sues  for  excessive  correction  on  that  occasion,  and  also  for  correction 
on  other  occasions,  id. 

Notice  of  Action, 

plea  that  no  notice  was  given  as  required  by  a  local  act,  737,  793. 
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the  like  hi)  a  bailiff  of  an  inferior  court,  737,  n.(fc) 
whut  is  a  local  and  personal  act,  id.  n.(/;. 

Nuisance. 

justification  by  a  Marshal  of  London  tiiat  a  passaije  was  ordered  by  the  Lord 
Mayor  lo  be  kept  clear,  that  plaintiff  obstructed  it,  wherefore  defendaut 
removed  him,  737. 

Peace,  breach  of. 

plea  thai  plaintifT  came  to  defendant's  house  in  the  night  and  refused  to  leave, 
wherefore  defendant  attempted  to  turn  him  out,  and  on  his  resistance  caused 
him  to  be  taken  to  a  police  station  and  next  morning  before  a  magistrate,  738. 

Other  forms  in  jaslification  of  assault,  6^c.  to  preserve  the  peace,  739. 

plea  of  justification  of  an  assault  and  battery  to  prevent  defendant  and  another 
person  from  fighting,  id. 

in  defence  of  a  third  person,  id. 

in  defence  of  a  house,  police  office,  &c.,  id. 

plea  justifying  the  removal  of  plaintiflffrom  a  church,  he  making  a  disturbance, 
id. 

plea  justifying  the  removal  of  plaintiflP  from  a  club  from  which  he  had  been  ex- 
pelled, i(/. 

plea  justifying  arrest  to  compel  plaintiff  to  quit  defendant's  house,  740. 

the  like  because  plaintiff  attempted  forcibly  to  enter,  and  caused  a  riot  near 
plaintiff's  house,  id. 

plea  under  the  Metropolitan  Police  Act  (2  &  3  Vict.  c.  47),  justifying  giving 
plaintiflT  into  custody  for  annoying  the  defendant  and  his  family  by  ringing 
the  door  bell  without  lawful  excuse,  id. 

Justification  under  Civil  Process. 

plea  to  imprisonment,  &c.  justifying  under  a  writ  of  ca.  sa.  against  the  plain- 
tiff, 740. 

similar  justification  under  a  capias  issued  by  order  of  a  judge  under  1^2  Vict, 
c.  110,  s.  3.  id. 

other  forms  justifying  under  civil  process,  741. 

under  writ  of  detainer  and  replication  no  affidavit  of  debt,  and  other  pleadings, 

&C.  )'(/. 

plea  molliter  manns  imposuit  to  serve  plaintiff  with  a  writ,  replication,  &c.  id. 

by  an  attorney,  id. 

under  an  attachment  out  of  Q.  H.,  id. 

same  out  of  Chancery,  and  replication,  id. 

commitment  for  contempt  of  Court  of  Bankruptcy,  id. 

replication  de  injuria  absque  residuo  causee  to  a  plea  of  justification  under  pro- 
cess, 742. 

replication,  that  the  judgment  under  which  the  defendant  justifies  was  set  aside 
by  rule  of  court,  id. 

Justification  under  Criminal  Process. 

under  judge's  warrant  on  an  indictment  for  perjury,  742. 

Son  assault  demesne,  722,  744. 

Wilful  Trespass. 

plea  to  a  declaration  for  assault  and  imprisonment  that  the  plaintilf  wilfully 
trespassed  in  and  injured  plaintiff's  close,  wiierefore  defendant  under  1  Geo. 
4,  c.  56,  took  him  before  a  magistrate,  and  replication  that  the  trespass  was 
not  wilful,  743. 

2.  Personalty. 

not  guilty,  743. — See  Not  Guilty. 
denial  that  the  goods  aie  the  plaintiffs,  id. 

what  possession  isnecessuru  to  maintain  trespass,  trover,  detinue  or  replevin, 

611.  n.  (h)  ;  678,  703,709,  n.  («)  ;  710,  n.(i). 
when  defendant's  poisession  of  goods  must  he  proved  in  trover,  679. 
the  like  where  the  declaration  contains  other  charges  than  for  seizing  goods,  743. 
assignees  of  a  bankrupt,  744. 

Bankruptcy . — See  Assignffs — Bankkuptcy. 

plea  of  plaintift"  in  trespass  for  taking  goods,  744. 
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Cattle,  goods,  Sfc.  damage  feasant,  &;c. — See  DAM.^GE  Feasant. 

juslification  for  seizing,  &;c.,  cattle  under  a  distress  damage  feasant,  744. 

the  like  by  a  pound  keeper  stating  the  delivery  of  the  cattle  to  him,  745. 

justification  by  a  lord  of  a  manor  for  seizing  cattle  because  they  were  trespassing 
on  the  common,  and  replication  badness  of  the  pound,  id. 

plea  justifying  shooting  a  dog  for  trespassing  on  plaiutifF's  close  after  notice  to 
the  owner,  id. 

ditto  for  attacking  plaintiff,  id. 

ditto  for  worrying  sheep,  id. 

plea  justifying  driving  plaintiff's  sheep  into  a  highway  because  they  were  in  de- 
fendant's close,  replication  defect  of  fences  between  the  close  from  which 
they  escaped  and  the  plaintiff's,  which  defendant  was  bound  to  repair,  id. 

replication  to  pleas  damage  feasant,  746. 

plea  justifying  the  removal  of  goods  encumbering  defendant's  premises,  id. 

plea  justifying  (by  a  surveyor  under  a  local  act)  removing  ladders  which  encum- 
bered a  street,  replication,  a  licence  granted  by  the  surveyor  to  set  up  the 
ladders  for  building  purposes,  id. 

Payment  of  Money  into  Court. — See  that  title,  747. 
Process,  Sheriffs.— See  those  titles. 

justification  under  n  fi.  fa.  against  the  plaintiff's  goods,  plea  by  a  sheriff  to  tres- 
pass by  assignees  of  a  bankrupt  for  seizing  the  bankrupt's  goods,  that  the 
defendant  seized  under  a  fi.  fa.  befoie  fiat  and  without  notice  of  a  prior  act  of 
bankruptcy,  747. 

replication  as  against  a  party  sued  with  the  sheriff,  that  the  judgment  was  on  a 
warrant  of  attorney  given  by  way  of  fraudulent  preference,  id. 

replication  that  the  judgment  was  on  a  warrant  of  attoiney,  that  the  fiat  issued 
within  two  months  of  the  execution  and  sale,  and  that  the  sheriff  sold  with 
notice  of  the  act  of  bankruptcy  and  fiat,  id. 

similar  replication  that  the  judgment  was  on  a  cognovit  given  by  way  of  fraudu- 
lent preference,  748. 

plea  by  a  bailiff  that  he  acted  under  an  attachment  out  of  the  county  court  to 
compel  the  plaintiff  to  appear  by  seizing  his  goods,  replication,  a  supersedeas 
issued,  id. 

3.  Realty. 

not  guilty  in  trespass  to  realty,  748. 

Pleas  denying  Plaintiff's  title,  748. 

plea  that  the  house  or  close  is  not  the  plaintiff's,  id. 

what  possession  of  plaintiff  will  negative  this  plea,  748,  obs. 
mere  right  to  possession  not  sufficient,  id. 

party  having  title  and  right  may  by  entry  acquire  it,  749,  obs. 
prior  actual  pos>ession  snffrienl  against  wrongdoer,  id. 
whether  title  as  distinguished  from  possession  controverted  hy  this  plea,  id. 
if  defendant  has  been  in  possession  twenty  years,  he  should  plead  lib.  ten. 
750,  obs. 
liberum  tenen^entiim,750.  — 5pe  Liberum  Tenementdm. 
its  effect  is  to  admit  plaintiff's  possession,  750,  obs. 
is  the  proper  plea,  if  defendant  has  had  twenty  years  possession,  id. 
another  form  justifying  as  the  servant  of  the  freeholder,  and  where  the  gates 

isc,  are  also  claimed  as  part  of  the  freehold,  751. 
replication  to  plea  of  liberum  fenementum,  denying  it,  id. 
replication  to  plea  of  liberum   tenementum  stating  a  demise   by  defendant  to 

plaintiff,  752. 
in  trespass  quare  clausum  fregit,  plea  that  defendant  was  tenant  to  the  freeholder, 

giving  the  plaintiff  colour,  752. 
replication  thereto,  754. 

plea  in  justification  of  a  trespass  in  plaintiff's  close,  that  plaintiff  placed  de- 
fendant's goods  there,  and  defendant  entered  to  retake  them,  754, 
to  dito,  that  defendant  entered  plaintiff's  house  to  reclaim  his  wife,  who  was 

wrongfully  harboured  there,  id. 
that  defendant  entered  plaintiff's  house  in  perambulating  the  boundaries  of  a 

paiish,  under  a  custom  to  that  effect,  id. 
that  plaintiff  had  sold  goods  to  defendant,  and  had  thereby  given  him  a  licence 

to  come  and  take  them  from  and  out  of  his  house,  id. 
that  plaintiff  wrongfully  placed  his  goods  in  defendant's  close,  wherefore  de- 
fendant entered  plaintiff's  close  to  remove  them,  id. 
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^  TenCil  no,  repair^c.  the  landlord  m.ght  re-eater  w.thout  legal  process,- 

,e;S;lr  rS.:  hsX:;.th;:S  facts  .aU^n,  the  de^nda^t  a  trespasser  ab 
initio   bv  convening  goods  which  he  found  in  the  tiouse.  7of). 

siri  1  r  jusVfication  forentering  a  farm,  on  the  ground  of  breach  by  the  tenant, 
of  the  conditions  of  cultivation,  and  also  for  morigagmg  the  lease   td. 

sir^ ila  iustification  on  the  ground  that  the  landlord  had  let  the  farm  on  the 
trmsCtaae?  notice  to  quit  the  incoming  tenant  might  enter.-and  averr.ng 
such  notice,  and  that  defendant  was  the  incoming  tenant,  id.        ,     ,  ^    _  , 

nlea  iustifving  entry  into  a  dwelling-house,  under  a  power  in  a  deed  from  a 

^lessee  who  possessed  the  premises^before  plaintiff,  giving  the  plaintiff  colour, 

plea  of  justification  of  entry  into  a  close  to  hunt  &c  under  a  right  granted  by 
a  freeholder  whose  title  accrued  before  plaintiff  s.  757. 

similar  plea  under  a  right  created  by  a  tenant  for  life,  by  virtue  of  a  power  con- 
lained  in  a  will.  id. 

Alien. 

plea  that  an  alien  holds  a  lease,  757. 

%™it,^»rr7;S«?.r :;,"'.,,,,,  ^.c.  „«,.«  >  ngi„  of  c.™..  <.<  p.s. 

ture  enjoved  for  thirty  years,  id. 
replication,  denial  of  the  thirty  years  enjoyment,  759. 
other  rights  of  common,  id. 


Custom. 


pTea  justifying  under,  to  erect  stalls  on  a  common  at  fairs.  759. 

Distresses.  ,   nan 

plea  justifying  under  a  distress  for  rent,  7t)U. 

ipnliration  to  the  above  plea.  761.  ^    .i    .  .i 

ejlkallon  ,o  a  plea  jus.'^fying  taking  goods  under  a  <!-»--  .f-  rent,  that  they 

were  privilec^ed  as  being  on  the  premises  in  the  way  of  tiade   id. 
nkauslJving   under  a  distress  fur  rent  due  for  Cher  premises,  the  plaintiff 
P  having  Sdulently  removed  his  goods  to  .he  locus  in  quo  to  prevent  a  d.s- 

tress,  762.  ,       ■  i 

replication  that  removal  xcas  hejore  rent  due,  la. 

vleadinsi  where  doors  broken  open,  id.  . 

>r  nonpayment  oj  a  gas  rent,  and  replication,  m,  summons  hejore  conviction. 

762. 
for  parochial  rates,  763,  770. 
for  inclosure  rate,  sewer's  rate.  &^c.l6'i. 
Jar  a  fine  for  contempt  of  court,  seizure  oj  weights,  Hfc.  id. 

Other  forms  instifying  under  a  distress  for  other  causes,  762. 

plea  justifying  under  a  judge's  warrant,  for  nonpayment  of  a  gas  rent ;  reph- 

cation,  no  summons  belore  conviction,  id. 
for  parochial  rates,  id. 
for  a  rate  under  an  inclosure  act,  763. 
for  a  sewer's  rate,  id.  ,      ,n  r-       i    ;j 

for  a  rate  for  surveyor's  salary,  under  lo  Oeo.  d,  id. 
for  a  fine  for  contempt  of  court,  "'•  ,      ,     .     j 

seizure  of  defective  weights  under  authority  of  a  leet,  id. 

Easements. 

observations  on  pleas  of,  763. 

^'"Twfrtr'es'pVss'for  entering  close,  and  with  cattle  depasturing    &c    that  defen- 
•''in.'Hre  escaped  from  his  adjoining  land  through  the  defect  of  the  fences 
of  plaintiff's  close,  which  he  ought  to  have  repaired,  /bJ. 

"    plea  justifying  fishing  oysters  in  a  navigable  river,  764. 

shooting,  &c..  the  game  being  reserved  to  the  landlord,  765. 
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Heriot. 

plea,  justifying  entering  a  close  and  seizing  cattle,  that  the  close  was  a  copy- 
hold in  a  manor  of  which  defendant  was  lord,  and  that  the  owner  of  the  close 
died  leaving  a  heriot  due,  which  the  lord  seized,  766. 

Landlord  and  Tenant. 

plea  that  the  premises  were  held  at  a  rent  under  20/.,  and  that  the  tenancy  was 
determined  under  notice  to  quit,  and  entry  under  1  &  2  Vict.  c.  74.. 766. 

Liberum  Tenementum. — See  that  title,  766. 

Licence. — See  Leave  akd  Licence,  767. 

Limitation  of  Actions. — See  Limitations,  767. 

Mesne  Profits,  767. 

New  Assignment  in  Trespass  to  Realtii,  767. — See  New  Assignment. 

new  assignment  extra  viam,  &cc.  upon  a  plea  of  right  of  way,  &c.  768. 

new  assignment  to  a  plea  of  distress,  stating  a  continuance  in  the  house  after 

a  tender  made  previous  to  the  impounding,  id. 
new  assignment  to  a  plea  of  justification  under  a  fi.  fa.  by  the  sheriff,  stating 

that  he  continued  in  tiie  house  an  unreasonable  time,  &.c.  id. 
similar  new  assignment  that  the  sheriff  broke  open  an  outer  door,  id. 
plea  to  new  assignment,  id. 
judgment  by  default  as  to  the  trespasses  newly  assigned,  relinquishing  the  pleas 

to  the  declaration  as  they  relate  to  tl»e  trespasses  newly  assigned,  770. 

Nuisance. — See  that  title. 

plea  by  a  commoner,  justifying  pulling  down  a  house  because  it  was  unlawfully 
built  upon  a  common,  770. 

Payment  into  Court. — See  that  title,  770. 

Poor  Rate.— See  Rate,  770. 

Process  — Sheriff. — See  those  titles. 

justification  under  civil  process,  770. 

plea  by  a  sheriflf,  his  bailiffs,  and  an  execution  creditor,  sued  together  for  break- 
ing, &c.  a  house  and  seizing  goods,  a  justification  under  a  fi.  fa.  id. 

plea  of  juitificalion  under  a  fi   fa.  771. 

plea  to  a  declaration  for  entering  house  and  taking  goods,  that  the  goods  therein 
were  the  properly  of  plaintiflT  and  RI.  G.  ;  that  defendant  recovered  a  judgment 
against  M.  G.,  justifying  the  sale  of  a  moiety,  under  a  fi.  fa.  against  him,  773. 

similar  justification  under  a  fi.  fa.  issued  on  an  award,  774. 

justification  under  process  of  inferior  courts,  id. 

justification  by  churchwardens  and  overseers  of  an  expulsion  from  a  paiish 
house,  under  59  Geo.  3,  c.  12,  s.  17,  giving  the  piaintifi"  colour,  id. 

replication  to  plea  of  justification  under  fi.  fa.  id. 

Ways. — See  Ways,  775,  obs. 

plea  (under  2  &  3  Will.  4,  c.  71;  of  a  private  right  of  way  enjoyed  for  twenty 

years,  777. 
replication  to  the  above,  denying  the  right  of  way,  780. 
replication  to  a  plea  of  forty  years'  enjoyment  of  a  way,  that  the  plaintiflF  was  a 

tenant  for  life,  id. 
plea  of  right  of  way  by  grant,  &c.  781. 
right  of  way  claimed  by  an  immemorial  prescription,  id. 
right  of  way  of  necessity,  id. 
new  assignment  extra  viam,  id, 
replication  to  a  plea  of  twenty  years'  enjoyment  of  a  way,  that  it  was  enjoyed 

by  leave  and  licence  of  the  plaintiff,  extending  over  the  whole  time,  782. 
plea  of  justification  under  a  public  right  of  way,  id. 
plea  justifying  trespassing  on  a  railway  because  the  company  had  not  made  a 

communication  across  it  between  the  two  parts  of  defendant's  field  which  the 

railway  had  severed,  id. 
replication  to  a  plea  of  rightof  way,  justifying  the  removal  of  obstructions,  that  the 

obstruction  removed  was  a  booth  which  plaintiflF  had  erected  at  a  fair  under  a 

custom,  and  that  in  erecting  the  booth  the  plaintiff  had  left  sufficient  space 

for  the  public  to  pass,  783. 

Watercourse. 

plea  justifying  tiespass  quare  clausum  fregit  because  the  occupiers  of  a  mill  had 
the  easement  of  going  on  to  the  close  to  repaii  banks  of  a  stream  which 
flowed  to  the  mill,  783. 
plea  of  right  to  fetch  water  from  a  public  pond,  id. 
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Weirs. 

plea  that  a  weir  was  wrongfully  erected  across  a  navigable  river,  and  luw,  783. 

TRESPASSER  AB  INITIO. 

when  landlord  not,  in  a  distress,  532,  obs. 
matters  making,  should  be  specially  replied  in  trespass,  719. 
replication  making  landlord,  who  entered  in  a  house,  for  converting  goods  there,  756. 

TRIAL. 

case  against  a  witness  for  not  attending  on  his  subpoena,  633. — See  Witness. 

TROVER. 

Declarations  in,  679  to  682. 

general  obs.  as  to  this  action,  678. 

does  not  lie  for  fixtures,  678,  obs. 
distinction  between  trover  and  trespass,  id. 
property  necessary  to  enable  plaititijf  to  maintain,  id, 
must  have  the  possessory  title  or  right  of  possession,  id. 
but  actual  possession  not  essential,  id. 
bailee,  Jinder,  borrower,  &;c.,  may  sue,  id. 
conversion,  what  amounts  to,  679,  obs. 

any  partition  not  sufficient,  unless  intent  to  convert,  id. 
nor  refusal  to  allow  aii  owner  to  come  on  a  close  to  take  away,  ifc,  id. 
conversion  by  demand  and  refusal,  id. 

necessary  to  prove,  where  goods  came  lawfully  into  defendant's  possession,  id. 
aliter  where  they  came  tortiously  into  his  possession,  id. 
possession  by  defendant  must  be  proved  where,  id. 
refusal  mxtst  be  absolute,  claim  of  right,  <S)C.,  id. 
what  evidence  of,  against  several  defendants,  579,  n.  (a). 
goods  must  be  alleged  to  be  "  of  the  plaintiff,"  679,  n.  (6). 
how  to  describe  them  in  the  declaration,  680,  n.  (c). 
damages,  special,  tn  what  extent  recoverable,  680,  n.  (d). 
by  assignees  of  a  bankrupt  or  insolvent  for  a  conversion  before  tlic  bankruptcy  or  in- 
solvency, 680. 
by  assignees  for  a  conversion  after  the  bankruptcy,  681. 
by  executors  for  a  conversion  in  testator's  lifetime,  id. 
by  an  executor  for  a  conversion  after  testator's  death,  682. 
against  an  executor  for  a  conversion  by  the  testator,  id. 
by  and  against  husband  and  wife,  679,  n.  (a). 

what  counts  will  be  allowed  together,  680,  n.  (c). 

Pleas  in. 

obs.  on  the  effect  of  not  guilty,  683  to  686. 

denies  the  wrongful  character  of  the  conversion,  683. 
seizure  by  authority  of  law  admissible  under  it,  id. 
so  leave  and  license,  683,  684. 
and  joint  tenancy,  id. 

iheriffs,  assignees,  execution  creditors,  5fc,,  may  in  general  jusify  under  it,  684, 
685. 
obs,  on  the  plea  of  "  not  possessed,"  685. 
lien  admissible  tinder  it,  684. 

assignees  of  bankrupt  may  show  reputed  ownership  under  it,  685. 
so  also  fraudulent  bill  of  sale,  id. 

or  that  plaintiff'  had  allowed  a  third  person  to  sell  to  defendant,  id. 
plea  of  not  guilty,  642. 

that  the  plaintiff  was  not  possessed  of  ihe  goods,  686. 

of  properly  in  the  defendant,  namely,  that  tiie  tree  grew  on  a  close  of  which  defend- 
ant was  seised  in  fee,  wherefore  he  cut  it,  and  delivered  it  to  K.  K.,  who  delivered 
it  to  plainlifT,  from  whom  defendant  took  it,  giving  express  colour,  id. 

Assignees  of  a  bankrupt. — See  Assignees — Bankuupt. 
general  obs.  on,  687. 

Pleas  in  trover. 

by  assignees,  that  the  plaintiffs  were  not  possessed  as  assignees,  688. 

tinder  this  plea,  the  trading,  act  of  bankruptcy,  and  petilioning  creditor's  debt, 
S;c.  may  be  disputed,  687,  obs. 
to  a  declaration  by  assignees  of  a  bankrupt  for  not  rc-deliveiing  to  them  goods  with 
which  the  bankrupt  had  entrusted  them,  that  the  bankrupt  transferred  them  (since 
PART  II.  3  O 
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2  &  3  Vict.  c.  29)  before  fiat,  and  without  notice  on  the  part  of  the  transferee  of 
any  prior  act  of  bankruptcy,  688. 
payment  of  money  (for  damages)  into  court  by  assignees  of  a  bankrupt,  id. 

Bailees. — See  Agents — Bailees. 

may  in  general  defend  in  trover  on  flea  of  "  Jiot  jjossessed,"  688. 

Bills  of  exchange. — See  Bills. 
pleas  in  trover  for,  688. 

himitatiom. 

plea  of,  689. 

A'eu>  assignment. — See  that  title. 
form  of,  689. 

Payment  into  court. — See  that  title. 
form  of  plea  of,  689. 

TRUSTEE. 

of  a  company,  commencement  of  declaration  by,  14. 

when  sued  for  money  had,  &;c.,  may  in  general  defend  under  general  issue,  228. 
replication  that  plaintiff  sues  as  a  trustee,  in  answer  to  plea  of  bankruptcy,  264,  n.  (c). 
of  a  public  road,  when  liable  for  obstructions,  S^c,  519,  n.  (J). — See  Carelessness — 
Case — Nuisance. 

TRUTH. 

must  be  specially  pleaded  in  libel,  657,  n.  (c). 

TUITION. 

assumpsit  by  a  schoolmaster  for,  184. — See  Schoolmastee. 

TURBARY. 

common  of,  759. — See  Common. 

UMPIRAGE,— See  Award. 
indeb.  count  on,  76. 

UNDERLESSEES. — See  Covenant — Landlord  and  Tenant — Leases. 
when  liable  for  broken  covenants,  ^"c,  478,  n.  (fe),  and  (>»)• 
covenant  against,  for  incurring  a  forfeiture,  485. 

UNDERMINING  HOUSE.— See  Case— House— Nuisance. 
case  for,  in  pulling  down  adjoining  one,  594. 
by  mining,  596,  n.  (o). 
against  commissioners  of  sewers  for  improperly  making  drains,l595,  obs. 
for  undermining  a  party  wall,  697, 
pleas  in  case  in  actions  for,  663. 

UNDERTAKER. 

indeb.  count  by,  for  work,  &c.,  189. 

when  executors  liable Jor funeral,  189,  n.  (s), 

USANCE— See  Bills. 

declaration  on  foreign  bill  payable  at,  96,  and  id,  a.  (u). 

USE  AND  OCCUPATION.— See  Landlord  and  Tenant. 
indeb.  count  for,  147. 

this  count  ties  also  in  debt,  428,  obs. 
pleas  that  land  was  demised  for  illegal  purposes,  327. 

what  non  assumpsit  denies  when  pleaded  to  count  for,  222,  227. 
plea  to  count  for,  that  rent  satisfied  by  distress,  353. 

USURY. 

debt  by  a  common  informer  for,  439. 
plea  of,  on  a  bond,  466,  490. 

VALUATION.— See  Api-raisement,  72. 

VALUE  RECEIVED.— See  Bills— Promissory  Notes. 

as  to  statement  of,  in  declarations  on  bills,  80,  n.  (I),  and  418,  n.  (at). 


INDEX.  917 

VENDORS  AND  PURCHASERS  OF   REAL  PROPERTY.— See  Agent-Fraud— 
Sale. 

Declarations, 

vendor  v.  vendee,  for  not  completing  purchase,  190. 

distinction  when  conveyance  and  payment  are  or  are  not  contemporaneous  acts, 
id.  n.  (x). 
vendor  v.  vendee,  for  not  accepting  assignment  of  lease  of  public  house,  and  paying 
for  stock,  Sec.  192. 

sufficient  if  plaintiff  have  title,  when  defendant  called  on  to  complete,  id.  n.  (^O- 

averment  if  plaintiff  would  not  appoint  appraiser,  193,  n.  (h). 
for  the  price  of  a  freehold  estate  conveyed,  194. 

for  a  premium  on  assignment  of  lease,  if/.  _ 

on  a  contract  to  relinquish  in  defendant's  favour  a  bargain  for  sale  to  plaintiff  of  a 

house,  195. 
vendee  d.  vendor,  for  not  conveying,  196. 

for  not  deducing  a  good  title,  id.  n.  (»•)• 

vendee  must  prepare  and  tender  conveyance,  id.  n.  («). 

what  damages  recoverable,  197,  u.  (p). 
for  not  delivering  abstract,  198. 
for  selling  with  incumbrances  contrary  to  contract,  id. 
form  where  defendant  waived  delivery  of  abstract,  id. 
for  not  making  a  good  title,  id, 

by  administratrix  v.  vendor,  for  not  delivering  abstract,  id. 
to  recover  expenses  for  defective  title  of  stock,  199. 
references  to  counts  in  covenants  on,  488. 

Pleas. 

effect  of  non  assumpsit,  A07. 
vendor  v.  vendee,  for  not  completing  ;  plea  that  plaintiff  did  not  deliver  abstract,  id. 

that  plaintiff  not  ready  to  convey,  id. 
this  plea  involves  denial  of  plaintiff''s  ability  to  convey,  id.  n,  (o). 
similar  plea  in  the  case  of  copyhold  property,  408. 

vendor  v.  vendee  of  leaseholds,  that  plaintiff  not  possessed  of  the  term,  id, 
objections  posterior  to  lease  sold  should  be  specially  pleaded,  id,  n.  (q). 
plea,  no  conveyance  tendered,  408. 

vendee  i'.  vendor,  that  plaintiff  discharged  defendant  from  delivering  an  abstract,  id. 
that  an  abstract  was  delivered,  and  plaintiff'  made  no  objection  in 
time,  410. 

VENDOR  AND  VENDEE  OF  GOODS.— 5ee  Sale,  &c.  385. 

VENUE. 

when  improperly  laid,  objection  should  be  pleaded,  737,  n.  (A:). 
or  taken  on  demurrer,  2,  n.  (d). 
how  to  be  stated  in  commencement  of  declaration,  2. 
form  of  demurrer  for  omission  of,  in  declaration,  31. 

VERDICT.— See  Judgment  recovered. 

VERIFICATION. 

form  of  conclusion  of,  22. 

of  demurrer  to  plea  improperly  concluding  with,  37. 

VESTRY. 

plea  in  trespass  justifying  plaintiff's  expulsion  from,  728. 

VICINAGE. 

common  per  cause  de,  557,  n.  («),  and  529,  n.  (e). 

VOTE. 

debt  for  bribery  of,  424. 

case  for  refusing  plaintiff's,  at  an  election,  601. 

WAGER. — See  Feigned  Issue— Gaming. 

contractfor,  cannot  be  enj'orced,  319,  obs. 
plea  that  bill  given  to  secure,  319. 

WAGES.— See  Master  and  Servant. 
count  by  servant  for,  160,  IGl. 
pleas  to  actions  for,  231,  3fi3. 

3  o  2 
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VVAGGON-OFFICE  KEEPER. 

case  against,  for  not  forwarding  goods,  620. — See  Carrier. 

WAIVER  OF  CONTRACT,  384. —bee  Rescinded  Contract. 

WAIVER  OF  LIEN,  507.— See  Lien. 

WAREHOUSE  KEEPER. 

plea  of  lien  by,  505. — See  Lien. 

WAREHOUSE  ROOM. 

indebitatus  count  for,  200. 

count  for  wharfage,  warehouse  room,  &c.  206. 

WARRANT. — See  Arrest — Bailiff— Execution — Sheriff. 
plea  in  trespass,  justifying  imprisonment  under,  733. 

WARRANT  OF  ATTORNEY.— See  Assignees— Sheriff. 

replication  that  judgment  was  on,  not  filed  within  twenty-one  days,  393. 

case  for  malicious  arrest  on,  without  regard  to  defeazance,  585. — See  Malicious  Arrest. 

replication  in  trespass,  that  judgment  founded  on  fraudulent  warrant,  &c.  747,  748, 

^WARRANTY.— See  Case— Deceit— Fraud. 

Declarations  in  assumpsit. 

not  implied  on  sale  of  goods,  200,  obs. 
exception,  manufactured  goods,  id.  and  203,  n.  (h). 
ordered  for  particular  purpose,  200,  obs. 
sale  bij  sample  amounts  to  icarranty,  id. 
when  price  may  be  recovered  as  moneii  had,  &jC.  id, 
count  for  breach  of  warranty  of  soundness  of  a  horse,  201. 
iclien  keep  can  be  recovered,  id,  n.  (g), 
loss  of  bargain  for  resale,  202,  n.  (r). 
on  warranty  of  goods  sold  by  sample,  202. 

that  manufactured  goods  were  fit  for  the  purpose  for  which  they  were 

bought,  203. 
that  lemons  sold  by  auction  were  Lisbon  lemons,  204. 
that  pictures  weie  by  Canaletti,  205. 
on  an  exchange  of  horses,  id, 
that  seller  of  goods  had  power  to  sell,  id. 

Pleas  in  assumpsit, 

denial  that  a  warranted  horse  was  unsound,  410. — See  Sample. 
that  defendant  delivered  another  horse  in  satisfaction,  id. 
Case  against  the  seller  of  goods  for  a  false  warranty,  547. 

no  action  lies  for  false  representation  bona  fide  made,  unless  warranty,  546,  obs. 
See  other  forms  under  the  head  Fraud. 
case  for  selling  a  falsely  warranted  gun  to  A.  for  plaintiff's  use,  wliich  burst  and 
injured  plaintiff,  554. 

effect  of  not  guilty  to  actions  for  broken  warranty,  639. — See  Fraud. 

WASTE. — See  Landlord  and  Tenant — Rector — Reversion. 
Declarations. 

when  case  will  lie  for,  558. 
mortgagee  of  lessee  may  maintain  case  for,  id. 

permissive  and  commissive  waste,  when  will  lie,  559,  and  150,  n.  (i), 
permissive  waste  should  be  affirmatively  charged  in  declaration,  660,  n.  (</). 
as  to  what  is  waste,  559. 

miscuhivalion  of  farm  cannot  be  shown  under  an  allegation  of  waste,  476,  n.  (e). 
voluntary  waste  should  be  affirmatively  stated,  477,  n.  (h). 
case  by  a  landlord  for  voluntary  waste  in  injuring  fixtures,  Sec.  559. 
for  not  taking  care  of  furniture,  &c.  560. 
for  inclosing  waste  land,  559,  n.  (m). 
for  oj)ening  door  in  a  wall,  id, 
by  incoming  tenant  against  offgoing  tenant  for  not  leaving  a  third  of  crop,  id. 
plea  in  case  for,  denying  the  tenancy,  653. 

ti>at  fixtures  were  put  up  by  tenant  for  trade,  id. 
that  they  were  put  up  for  ornament,  id.  n.  (q). 
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WATERCOURSES. 

Declarations  in  case. 

libs,  on  the  remedy  for  an  obstruction  of,  622. 
when  trespass  and  when  case  the  proper  form,  id. 
rights  of  different  owners  of  land  on  a  stream,  id. 
law  of  subterranean  and  artificial  watercourses,  id. 
Prescription  Act  as  applicable  to,  id. 
licenses  to  make  drains,  Sjc.  623,  obs. 
how  to  declare  in  actions  for  disturbing,  id, 
cause  of  obstruction  should  be  accurately  stated,  id. 
when  damage  too  trifling  to  sustain  action,  625,  n.  (m). 
for  obstiucting  water  from  flowing  to  plainlitf 's  mill  and  causing  it  at  other  times  to 

rush  with  unusual  force  against  plaintiff's  close,  623. 
against  the  occupier  of  land  for  improperly  keeping  open  the  hatch  of  a  reservoir 
connected  with  a  stream,  whereby  plaintiff's  mill  was  not  sufficiently  supplied 
with  water,  625. 
for  spoiling  the  water  of  a  stream  which  flowed  through  the  plaintiff's  bleaching 

ground,  626. 
against  the  commissioners  of  a  level  for  stopping  up  a  drain  which  drained  plaintiff's 
land,  628. 
.    for  mooring  a  vessel  in  the  Thames  opposite  plaintiff's  wharf,  and  thereby  preventing 
the  access  of  vessels  thereto,  id. 
for  diverting  water  from  plaintiff's  mill,  &c.,  by  making  cuts  from  the  stream  and 

not  keeping  the  banks  in  repair,  &:c.,  630. 
general  count,  not  showing  mode  of  diversion  of  water  from  mill,  id. 
for  lowering  banks  and  making  a  weir,  and  thereby  causing  water  to  flow  irregularly 

to  plaintiff's  mill,  id. 
for  suffering  a  ditch  to  be  choked,  which  it  was  defendant's  duty  to  cleanse  (as 
occupier  of  an  adjoining  close),  whereby  the  water  overflowed  plaintiff's  close,  id. 
for  stopping  a  gutter  in  defendant's  yard  through  which  the  refuse  water  and  eaves 

droppings  from  plaintiff's  house  were  carried  away,  id. 
for  injuring  plaintiff's  land  by  causing  a  watercourse  to  flow  with  unusual  force, 

&:c.,  id. 
for  removing  a  hatch,  whereby  plaintiff  could  not  work  his  mill,  id. 
against  a  miller  for  an  improper  elevation  of  his  hatch  and  millhead,  id, 
for  an  injury  to  the  plaintift's  reversion  in  a  close  by  an  interruption  of  a  right  to 

irrigate  the  same  by  a  watercourse,  631. 
for  the  like  injury,  and  for  discharging  into  the  stream  water,  Sec,  from  pits  in  which 

iron  was  deposited,  and  from  copper  works,  id. 
for  obstructing  plaintiff  in  his  right  to  water  cattle  at  a  pond  and  take  the  water  for 

domestic  purposes,  id. 
for  making  public  works  so  carelessly  that  water  flowed  over  plaintiff's  land,  id. 
against  a  canal  company  for  not  managing  the  canal  according  to  an  act  of  parlia- 
ment, id. 

Pleas  in  case. 

for  obstructing,  674. 

denying  the  plaintiff's  right  to  the  use  of  the  water,  id, 

to  a  declaration  for  lowering  a  weir  and  thereby  obstructing  the  water  from  flowing 
to  plaintiff's  mill,  that  for  twenty  years  before  suit  the  defendant  had  a  right  to 
lower  the  weir  for  the  purpose  of  irrigation,  675. 

to  a  declaration  against  sewer  commissioners  for  obstructing  a  drain,  that  the  ob- 
struction was  necessary  to  enable  them  to  make  a  weir,  &c.,  according  to  their 
statute,  id. 

Pleas  in  trespass. 

justifying  going  on  to  a  close  to  repair  banks  of  a  stream,  783. 
of  right  to  fetch  water  from  a  pond,  id. 

WAY. 

case  for  obstructing,  obs.  on,  631. 

if  way  public,  plaintiff  must  show  special  damage,  G31,  obs, 

private  way  how  claimed,  id, 

means  of  obstructing,  must  be  shown,  632,  n.  (f). 
common  form  for  obstructing  a  private  right  of  way,  632. 
for  obstructing  a  public  highway,  showing  special  damage  to  the  plaintiff  as  occupier  of  a 

shop.  Sec.  on  the  highway,  and  law,  633. 
for  placing  rubbish  on  a  highway,  which  caused  plaintiff  to  fall  into  a  canal,  id. 
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WAY — continued, 

for  obstructing  the  plaintiff's  access  to  a  pond,  the  water  of  which  plaintiff  was  entitled  to 

for  his  cattle,  &c.,  633. 
for  obstructing  a  right  of  way  into  defendant's  passage  to  repair  a  gas  pipe  and  use  a  coal 
shoot  necessary  for  the  enjoyment  of  his  house,  id. 
.  case  for  placing  gravel  on  a  public  road,  whereby  plaintiff  injured,  519. 

for  obstructing  plaintiff's  access  to  a  house  which  abutted  on  a  river,  594. 
the  like  to  plaintiff's  wharf,  628. 

by  erecting  a  building  hoard,  597. 
for  leaving  scythes  in  a  public  street,  601. 
by  a  reversioner  for  improperly  making  a  way  through  his  close,  609. 

Pleas. 

plea  in  case  denying  plaintiff's  right  of  way,  676. 

plea  in  trespass  justifying  removing  plaintiff  from  a  passage  in  the  street  ordered  to 
be  kept  clear  by  the  Lord  Mayor  of  London,  737. 

obs.  on  pleas  in  trespass,  justifying  under  a  right  of  way,  775  to  777. 
plea  under  the  Prescription  Act  of  a  private  right  of  way,  777. 

justification  by  trustees  of  a  road  under  a  local  act  to  make  a  new  road,  id,, 
n.  (0. 
replication  denying  the  right  of  way,  780. 

plaintiff  may  show  under  that  traverse  that  the  right  of  way  was  for  limited  pur- 
poses only,  id.,  n.  (a). 
or  that  the  way  has  been  extinguished  by  unity  of  possession ,  id, 
or  that  it  has  been  enjoyed  by  stealthy  or  by  grant,  or  in  absence  of  party  in- 
terested, id. 
replication  to  a  plea  of  forty  years'  enjoyment  of  a  way,  tenancy  for  life,  780. 
plea  of  a  right  of  way  by  grant,  781. 

by  immemorial  prescription,  id. 
by  necessity,  id. 
new  assignment  extra  viam,  768. 
replication  to  plea  of  twenty  years'  enjoyment  of  way,  licence,  782. 

when  licence  may  be  given  in  evidence  under  traverse  of  the  ivay,  id. 
plea  of  justification  under  a  public  right  of  way,  id. 
plea  justifying  trespassing  on  a  railway,  783. 
replication  of  a  custom  lo  plea  of  right  of  way,  id. 
demurrer  for  replying  de  injuria  to  plea  of  right  of  way,  43. 

WEIGHTS,  FALSE. 

plea  in  trespass  justifying  seizure  of,  763.  ^ 

WEIR. 

case  for  wrongfully  erecting,  630. 
plea  in  case  justifying  making,  675. 

in  trespass  justifying  prostrating,  because  erected  across  a  navigable  river,  and  law, 
783. 

WELL — See  Watercourse — Way. 

plea  justifying  trespassing  on  a  close  to  fetch  water  from,  783, 

WEST  INDIA  AGENT.— See  Agent. 

case  against,  for  drawing  bill  in  plaintiff's  name,  511. 

WHARF. 

indebitatus  count  for  wharfage,  206. 

case  for  obstructing  the  access  to  plaintiff's  wharf,  628.— See  Way. 

case  against  a  wharfinger  for  the  loss  of  goods,  524,  n.  (q).—See  Carrier. 

WHEREAS. 

bad  in  commencement  of  count  in  trespass,  701,  obs.,  and  39,  n.  (q).  Addenda. 

WILFUL  TRESPASS.— See  Arrest — Imprisonment — Trespass, 
plea  justifying  arrest,  &c.  under  the  Wilful  Trespass  Act,  743. 

WILL,  ANNUITY. 

Beplevin. 

pleas  in  bar,  statement  of  devise  under,  to  an  avowry  for  an  annuity  bequeathed  bv 
will,  702.  }     ^  y 
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WILL,  ANNUITY— contmwed. 
denial  of  the  will,  702. 
denial  of  the  bequest,  id, 
that  the  testator  was  non  compos,  id. 

that  the  annuitant  (a  widow)  committed  adultery,  and  replication,  absence  of  the 
husband  for  seven  years  without  being  heard  of,  id. 

WINDOWS.— See  Ancient  Lights— Case. 
case  for  obstructing  the  light  to,  513. 
the  like  for  continuing  an  obstruction,  514. 
tiie  like  by  a  reversioner  against  a  railway  company,  515. 
plea  in  case  denying  right  to,  644. 
justifying  obstructing  under  railway  act,  id,,  n.  (i). 

WITNESS. 

indebitatus  count  by,  for  his  expenses,  206. 
case  for  arresting  a  privileged  witness,  585. 

case  against  a  witness  for  not  attending  on  liis  subpoena  at  a  trial,  whereby  tlic  plaintiti' 
was  obliged  to  withdraw  the  record  before  the  cause  was  called  on,  633. 
not  necessary  that  jury  should  be  sivmn,  634,  n.  (e). 
Jar  not  appeariiig  as  a  witness  in  an  action  of  ejectment,  id. 
when  subpasna  should  be  served,  id, 

shown  to  witness,  634,  n.  (g). 
reasonable  sum  for  expenses  to  be  tendered,  634,  n.  (/i). 
must  allege  that  plaintiff  had  good  cause  of  action,  635,  n.  (fc). 

and  that  ivitness's  evidence  was  material,  635,  n.  (/). 
calling  witness  on  subpiKua,  whether  necessary,  635,  n.  (m). 
form  where  plaintiff'  nonstiited  in  consequence  of  dej'endanl's  not  appearing,  635, 

n.  (n). 
various  pleas  in  actions  against,  for  not  attending  a  subpoena,  677. 

WOOLFULLER. 

plea  of  lien  by,  504. — See  Lien. 

WORK   AND    MATERIALS.— 5ee  Agent— Broker— Common  Counts— ftUsTtK  and 
Servant. 

common  indebitatus  count  for,  in  assumpsit,  46. 
in  debt,  413. 
when  it  will  lie,  45. 

when  to  declare  specially ,^206,  207,  obs. 
when  damages  claimed,  207,  obs. 
■when  to  he  paid  by  bill,  id. 
extra  work,  when  recoverable,  id. 
when  work  not  completed,  id. 
when  to  declare  J  or  not  accepting  article,  id. 
special  count  for  work  done  under  an  agreement,  208. 
for  discharging  plaintiff  from  completing  work,  id. 
against  a  workman  for  bad  work  and  materials,  &c.  209. 

effect  of  non  assumpsit  when  pleaded  to  indebitatus  count  for,  231. — See  Non  As- 

SU.MPSIT. 

■   may  show  under  it  that  work  was  unskilfully  done,  id. 
or  was  to  be  donej'or  money  out  of  pocket,  id. 
or  on  a  condition  not  performed,  id. 
when  set-off  may  be  shown  under  it,  id, 

may  shoiv  under  non  assumpsit  justifiable  dismissal  of  servant,  id. 
or  that  plaintiff  was  defendant's  mistress,  id. 
plea  that  work  was  of  an  illegal  or  immoral  nature,  411. 

WORKMEN. 

case  for  enticing  away,  590. 

WOUNDING. — See  Affray — Battery — Imprisonment— Trespass. 
count  in  trespass  for,  law,  &c.  704. 

may  be  justified  in  self  defence,  722,  n.  (g). 
but  not  by  icay  oj'  revenge,  id. 

cannot  be  justified  in  defence  of  house,  unless  force,  ^jc.  726,  obs.,  and  727,  n.  (i/) 
and  (z). 
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WRIT. 

plea  in  trespass  justifying  assault  to  serve  plaintiff  with,  741. 

under  process,  &c.— See  Sheriff,  740,  747,  771. 

WRITING. 

under  Statute  of  Frauds,  denied  by  non  assumpsit,  223,  229. 
Copyright  Act,  226.  * 

WRONGFUL  ACT. 

not  denied  by  general  issue  in  promises,  223. 

but  wrongful  character  of,  denied  by  not  guilty  in  case,  637. 
and  in  trover,  683. 
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